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a  person  actually  in  possession 


Land -man. — A  terre-tenant,  i.e 
and  enjoyment  of  land. 

Land  of  a  Like  Quality. — Where  by  a  canal  company's 
special  Act  it  was  provided  that  the  lands  of  the  company,  whether 
covered  with  water  or  not,  should  be  charged  and  assessed  "in  like 
manner  as  lands  of  a  like  quality  "  (provision  being  made  separately  for 
the  assessment  of  all  buildings  of  the  company),  it  was  held  that  the 
canal  and  towing-path  should  be  rated  in  like  manner  as  land  of  a  like 
quality  in  the  parish, — that  is  to  say,  as  open  land  which  never  could  be 
built  upon,  but  which  might  perhaps  have  some  enhanced  value  from  its 
proximity  to  the  canal  and  adjoining  buildings,  as  applicable  to  any  pur- 
pose except  building  purposes  {Regent's  Canal  Co.  v.  St.  Pancras  Assessment 
Committee,  1877,  3  Q.  B.  D.  73). 

Land-rCCVC — A  subordinate  officer  on  large  landed  estates 
who  acts  as  assistant  to  the  land  steward. 

Land  Registry. — See  Kegistration  of  Deeds. 

Land  Revenues  of  the  Crown.— See  Crown,  Land 
Kevenues  of. 

Lands  Clauses  Acts. 
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Preliminary. — In  theory  the  Crown  has  the  prerogative  of  expro- 
priating the  lands  of  subjects  for  the  purpose  of  the  defence  of  the 
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realm  (A.-G.  v.  Tomline,  1879,  12  Ch.  D.  214).  See  Eminent  Domain. 
Apart  from  this  almost  effete  prerogative,  interference  by  the  officers 
of  the  Crown  with  the  lands  of  subjects  exposes  such  officers,  as  indi- 
viduals, to  action  by  the  owner  or  occupier  of  the  lands  invaded  {Raleigh 
V.  Goschen,  [1898]  1  Ch.  7o).  But  it  does  not  justify  an  action  against 
the  trespassers  as  officials  of  the  Crown,  or  against  any  breach  of  the 
Executive  Government,  if  it  be  framed  so  as  to  suggest  direct  liability 
to  compensation  out  of  the  public  monies.  Where  the  lands  are  actually 
taken  on  behalf  of  the  Crown  the  owner  may,  it  would  seem,  seek 
restitution  by  Petition  of  Right,  but  his  claim  may  not  be  framed  as 
for  tort  {Feather  v.  R,  1865,  6  B.  &  S.  257,  293 ;  Tohin  v.  B.,  1864, 
16  C.  B.  N.  S.  310,  324). 

It  may  be  taken  as  an  established  constitutional  rule  that,  apart 
from  overriding  national  necessity,  private  property  cannot  lawfully 
be  taken  for  the  use  of  the  State,  without  payment  to  the  owner  of  its 
value  {Cowper  Essex  v.  Acton  L.  J5.,  1889,  14  App.  Cas.  153,  177; 
and  see  Walker  v.  Baird,  [1892]  A.  C.  491).  And  inasmuch  as  the 
executive  must  come  to  Parliament  for  the  money  to  buy  or  execute 
works  on  private  land,  such  interference  is  always  effected  under  the 
authority  of  Parliament. 

No  public  or  private  corporation  or  private  person  has  any  legal 
right  to  expropriate,  with  or  without  compensation,  the  lands  of  another 
without  his  consent  or  the  sanction  of  Parliament.  And  it  is  for  this 
reason  that  it  is  necessary  (1)  to  obtain  "special"  Acts  to  authorise 
the  carrying  out  of  schemes  which  involve  interference  with  any  right 
of  private  ownership;  or,  (2)  in  those  cases  in  which  departments  of 
State  may  make  provisional  orders  as  to  public  improvements,  or 
such  commercial  undertakings  as  electric  lighting  or  tramways,  to 
have  such  orders  confirmed  by  Parliament  when  compulsory  powers  to 
take  land  are  given.  It  is  an  established  practice  of  Parliament  not 
to  allow  a  local  and  personal  Bill  to  be  passed  when  its  objects  can  be 
adequately  attained  under  the  common  law,  or  existing  general,  or  local, 
<bv  private  Acts ;  and  the  preamble  of  all  such  Bills  must  contain,  and 
the  promoters  must  prove,  the  recital  "  whereas  the  objects,  etc.,  cannot 
be  attained  without  the  authority  of  Parliament."  Bills  of  this  class 
are  described  as  private  for  the  purposes  of  parliamentary  procedure ; 
but  when  passed  are  classified  as  local  and  personal,  or  private  Acts 
according  to  their  subject-matter.  The  Clauses  Consolidation  Acts  of 
1845  and  1847  were  passed  in  consequence  of  the  defects  and  abuses 
of  parliamentary  procedure  on  private  Bills  disclosed  by  the  report  of  a 
Select  Committee  appointed  in  1844.  Up  till  then  every  special  Act 
had  to  be  self-contained,  and  comprised  a  large  number  of  common 
form  clauses  combined  with  special  clauses  peculiar  to  the  particular 
undertaking.  And  it  was  reported  that  in  order  to  diminish  the  bulk 
of  the  special  Acts,  and  to  ensure  precision,  brevity,  and  uniformity,  the 
common  and  indispensable  clauses  should  be  classified  in  general  Acts, 
and  incorporated  by  reference  in  the  special  Act  (Clifford,  Private  Bill 
Leguilation,  vol.  i.  p.  102,  vol.  ii.  p.  524).  This  purpose  is  stated  in  the 
preamble  of  the  Act  of  1845,  which  for  some  unexplained  reason  has 
been  subjected  to  statute  law  revision.  The  effect  of  the  change  in 
procedure,  as  pointed  out  by  Mr.  Clifford  (ii.  530),  was,  in  the  case  of 
railways,  to  reduce  the  bulk  of  these  special  Acts  from  100  pages  to  10 
by  incorporating  the  Companies,  l^ands,  and  Railways  Clauses  Acts; 
and  the  care  with  which  the  Lands  Clauses  Act,  1845,  was  drafted  is 
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shown  by  the  fewness  of  the  amendments  in  the  Act  which  have  since 
been  needed,  and  the  fewness  of  the  exceptional  provisions  introduced 
into  special  Acts  for  the  taking  of  lands. 

The  general  name  "  Lands  Clauses  Acts  "  was  given  by  statute  (52  & 
53  Vict.  c.  63,  s.  23),  in  accordance  with  a  nomenclature  already  adopted 
in  practice,  to  the  following  statutes : — 

The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18. 

The  Lands  Clauses  Consolidation  Acts  Amendment  Act,  1860,  23  & 
24  Vict.  c.  106. 

The  Lands  Clauses  ConsoUdation  Act,  1869,  32  &  33  Vict.  c.  18. 

The  Lands  Clauses  (Umpire)  Act,  1883,  46  Vict.  c.  15 ;  and 

The  Lands  Clauses  (Taxation  of  Costs)  Act,  1895,  58  &  59  Vict. 
c.  11. 

All  these  statutes  are  read  together  as  parts  of  a  single  code  (B. 
V.  Lord  Mayor  of  London,  1867,  L.  E.  2  Q.  B.  292).  But  none  of  them 
has  any  independent  existence  or  statutory  force  apart  from  some  other 
general  or  special  Act  authorising  the  purchase  or  taking  of  lands  for 
purposes  of  a  public,  or  quasi-public,  or  commercial  character  {Dartford 
Rural  District  Council  v.  Bexley  Heath  Ely.  Co.,  [1898]  App.  Cas.  210). 
Wlien  any  Act  passed  since  1845  authorises  such  purchase  or  taking, 
the  Lands  Clauses  Acts,  so  far  as  applicable  to  the  particular  under- 
taking, are  automatically  incorporated  with  the  Act,  unless  specifically 
varied  or  excepted  wholly  or  in  part  (1845,  s.  1.) ;  but  it  is  usual 
to  incorporate  them  specifically  either  in  toto  or  with  modifications 
and  exceptions,  e.g.  by  excluding  the  compulsory  powers.  And  railway 
companies  possessed  of  Acts  prior  to  1845  which  have  since  then  sought 
increased  powers  have  been  required,  as  a  condition  of  the  parliamen- 
tary concession,  to  incorporate  the  Lands  Clauses  Acts  with  their 
earlier  Acts  {L.  &  Y.  Ely.  Co.  v.  Evans,  1851,  15  Beav.  322;  51  E.  E. 
562). 

Scope  of  Incorporating  Acts. — The  provisions  as  to  the  incorpora- 
tion of  the  Lands  Clauses  Acts  apply  to  all  Acts  authorising  the  purchase 
of  lands,  whether  general  or  local. 

Such  Acts  fall  into  three  classes : — 

1.  Acquisition  of  lands  for  purposes  of  national  defence  or  general 
government. 

2.  Acquisition  of  lands  for  public  purposes  of  a  local  or  municipal 
character. 

3.  Acquisition  of  lands  by  corporations  or  individuals  for  commercial 
purposes  of  public  utility. 

Where  the  incorporating  Act  is  a  public  Act,  the  provisions  as  to 
access  to  the  special  Act,  insisted  on  in  the  case  of  local  and  personal 
Acts  (ss.  150,  151),  are  excluded,  and  the  regulations  as  to  bonds  on 
entry  upon  lands  before  the  final  assessment  of  compensation,  and  as  to 
the  subscription  of  the  necessary  capital  (ss.  16,  17,  85),  are  also  either 
excluded  as  inappropriate,  or  modified. 

1.  National  Purposes. — Defence. — The  War  Department  may  acquire 
land  for  the  following  purposes : — 

Ordnance  service.  War  Department  or  defence  of  realm. 

Defence  of  arsenals  or  dockyards  (23  &  24  Vict.  c.  112). 

Depot  centres,  metropolitan  exercising  grounds,  tactical  training 
stations,  barracks,  camps,  etc.  (35  &  36  Vict.  c.  68 ;  53  &  54  Vict.  c.  25). 

Military  purposes  generally,  including  those  of  volunteer  corps 
(55  &  56  Vict.  c.  43). 
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Military  tramways  (50  &  51  Vict.  c.  65,  s.  5).  This  Act  was  in  1899 
extended  to  the  Admiralty  and  to  naval  tramways  (62  &  63  Vict. 
c.  42,  s.  2). 

Certain  of  the  Defence  Acts  prior  to  1845  provided  a  procedure  for 
taking  lands  other  than  that  set  out  in  the  Lands  Clauses  Acts.  That 
of  1842  (5  &  6  Vict.  c.  94)  provides  (s.  23)  tliat  compulsory  powers  are 
not  to  be  exercised  unless  (1)  the  necessity  or  expediency  of  their  exer- 
cise as  to  particular  lands  is  certified  by  the  lord  lieutenant  or  two 
deputy  lieutenants  of  the  county  in  which  the  lands  lie,  and  authority 
to  take  is  given  by  the  Treasury ;  or  unless  (2)  an  enemy  has  actually 
invaded  the  realm. 

The  Defence  Act,  1854,  17  &  18  Vict.  c.  67,  applies  (at  the  option  of 
public  officers)  to  proceedings  for  taking  lands  for  the  defence  of  the 
realm  or  for  ordnance  or  barrack  services,  the  procedure  under  the  Lands 
Clauses  Acts.  The  Defence  Act,  1860,  23  &  24  Vict.  c.  112,  provides  a 
similar  but  not  identical  procedure.  As  to  the  Defence  Act,  see  HawUy 
V.  Steele,  1877,  6  Ch.  D.  521.  The  Eanges  Act,  1891,  54  &  55  Vict. 
c.  54,  s.  11,  empowers  the  acquiring  authority  to  insist  on  arbitration  in 
lieu  of  a  jury.  The  Military  Lands  Acts,  1892,  55  &  56  Vict.  c.  43, 
and  1900,  63  &  64  Vict.  c.  56,  incorporate  the  Lands  Clauses  Acts. 
As  to  costs  under  this  Act,  see  B.  v.  Goff\  [1905]  Ir.  Kep.  121. 

The  Admiralty  may  acquire  lands  by  agreement  for  the  naval  service, 
or  the  use  or  requirements  of  any  force  or  department  in  the  employ- 
ment or  under  the  control  of  the  Admiralty :  subject  to  the  Lands  Clauses 
Acts,  except  the  part  referring  to  compulsory  taking  (27  &  28  Vict.  c.  57, 
ss.  3,  4).  They  may  acquire  lands  compulsorily  or  by  agreement  for  the 
purposes  of  the  Naval  Works  Act,  1895,  58  &  59  Vict.  c.  35,  or  for  any 
purpose  of  the  navy.  The  powers  and  procedure  are  the  same  as  under 
the  Defence  Acts,  and  the  Military  Lands  Acts,  1892  and  1900,  except 
that  the  Admiralty  is  substituted  in  the  Acts  for  a  Secretary  of  State, 
and  the  officers  of  Ordnance,  or  the  Ordnance  Department,  and  "  naval  '* 
for  "  military."  This  appears  to  give  the  Admiralty  the  authority  possessed 
by  the  Secretary  of  State  for  War,  to  use  all  the  powers  given  to  pro- 
moters under  the  Lands  Clauses  Acts,  23  &  24  Vict.  c.  106,  s.  7. 

They  have  also  power  to  acquire  lands  compulsorily  under  special 
Acts,  into  which  the  Lands  Clauses  Acts  must  be  read  as  incorporated, 
subject  to  the  following  modifications : — They  are  not  required  to  give  a 
bond,  but  may  substitute  an  undertaking  (27  &  28  Vict.  c.  57,  s.  21). 
A  notice  to  treat  may  be  withdrawn  within  two  months  of  being  given 
(s.  6).  The  powers  must  be  exercised  within  five  years  of  the  passing  of 
the  special  Act,  and  not  three,  as  under  the  Lands  Clauses  Acts  (s.  8), 
and  the  provisions  of  sees.  9,  10  of  the  Eailways  Clauses  Act,  1845,  as 
to  correcting  plans  are  applied  (s.  7).  A  list  of  the  special  Acts  is  given 
in  Appendix  IV.  to  the  Official  Index  to  the  Statutes  (ed.  1907).  They 
are  printed  among  the  public  general  Acts. 

The  Admiralty  may  sell  surplus  lands  acquired  under  their  powers. 
They  are  not  subject  to  the  provisions  of  the  Lands  Clauses  Acts  as  to 
superfluous  lands,  except  as  to  pre-emption  (27  &  28  Vict.  c.  57,  ss.  15- 
18),  but  are  subject  to  the  provisions  as  to  omitted  interests  (27  &  28 
Vict.  c.  57,  8.  19). 

Their  powers  include  a  right  to  take  land  for  signal  stations 
(55  Geo.  III.  c.  128)  and  coastguard  stations  (19  &  20  Vict.  c.  83). 
Towers  for  the  acquisition  of  lands  for  signal  stations  and  telegrapliic 
purposes  are  given  to  Lloyd's  in  the  interests  of  merchant  shippings 
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subject  to  the  control  of  the  Board  of  Trade  (51  &  52  Vict.  c.  29).  This 
Act  incorporates  most  of  the  Lands  Clauses  Acts,  but  compulsory  powers 
are  acquired  only  by  Provisional  Order  of  the  Board  of  Trade  confirmed 
by  Parliament  (s.  3  (7)) ;  and  a  similar  power  for  like  purposes  is,  by 
sec.  639  of  the  Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60,  given 
to  the  Trinity  House  as  lighthouse  authority. 

Customs. — The  Customs  Department  can  acquire  lands,  compulsorily 
or  otherwise,  for  its  purposes  under  16  &  17  Vict.  c.  107,  ss.  335-341, 
343-345;  22  &  23  Vict.  c.  21,  s.  8;  39  &  40  Vict.  c.  36,  ss.  275,  276; 
and  42  &  43  Vict.  c.  36. 

Post  Office. — The  Postmaster-General  can  take  lands  for  the  service 
of  the  Post  Ofifice,  including  telegraphs  (26  &  27  Vict.  cc.  43,  112),  but 
not  compulsorily  without  the  sanction  of  Parliament  (44  &  45  Vict. 
c.  20 ;  55  &  56  Vict.  c.  59). 

Prisons. — Land  for  the  purposes  of  prisons  may  be  acquired  by  a 
Secretary  of  State  under  the  Prison  Acts,  1865,  28  &  29  Vict.  c.  126, 
ss.  44,  45,  47,  49 ;  and  1884,  47  &  48  Vict.  c.  51. 

Public  Buildings. — Lands  for  the  purposes  of  public  buildings  not 
falling  within  any  of  the  above  heads  are  acquired  by  the  Commissioners 
of  Public  Works  and  Buildings  under  special  Acts  authorising  the 
expenditure  of  the  necessary  money,  and  usually  incorporating  the 
Lands  Clauses  Acts,  e.g.  the  Public  Offices  (Westminster  and  White- 
hall) Site  Acts  of  1896  and  1897,  59  &  60  Vict.  c.  23 ;  60  &  61  Vict. 
c.  27,  which  incorporate  the  Lands  Clauses  Acts,  with  modifications. 
They  also  contain  special  clauses  for  extinguishing,  subject  to  compensa- 
tion, all  rights  of  way,  or  of  laying  down  or  continuing  any  pipes,  sewers, 
or  drains  through  or  under  any  land  acquired,  and  all  rights  or  easements 
affecting  the  land  (59  &  60  Vict.  c.  23,  s.  5).  The  other  Acts  on  this 
subject  are  collected  in  Appendix  VIII.  to  the  official  digest  to  the 
statutes  (ed.  1907). 

2.  Public  Purposes  of  a  Local  Character. — (a)  Public  health  and  local 
government. 

(1)  Under  Public  Health  Acts,  38  &  39  Vict.  c.  55,  ss.  175, 176,  308, 
332 ;  46  &  47  Vict.  c.  37 ;  7  Edw.  vir.  c.  53,  s.  95. 

(2)  For  the  purposes  of  the  Local  Government  Acts,  1888  and  1894, 
51  &  52  Vict.  c.  41,  s.  65 ;  56  &  57  Vict.  c.  73,  s.  9,  and  the  Municipal 
Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  s.  107.  See  Town 
Government. 

(3)  For  widening  and  improving  highways,  and  for  town  improve- 
ments. See  the  Towns  Improvement  Clauses  Acts,  and  sec.  95  of  the 
Public  Health  Act,  1907  (7  Edw.  vii.  c.  53);  and  as  to  London,  Michael 
Angelo  Taylor's  Act,  57  Geo.  in.  c.  29,  and  the  Metropolis  Local  Manage- 
ment Acts,  and  London  Government  Act,  1899,  62  &  63  Vict.  c.  14, 
s.  5  (2)  sched.  2.     See  London  (County). 

(4)  For  housing  the  working  classes  (53  &  54  Vict.  c.  70 ;  63  &  64 
Vict.  c.  59 ;  3  Edw.  vii.  c.  39). 

(5)  For  allotments  and  small  holdings  (55  &  56  Vict.  c.  31 ;  56  &  57 
Vict.  c.  73,  ss.  8,  9 ;  7  Edw.  vii.  c.  54). 

(b)  For  commons  and  open  spaces. 

(c)  For  church  building  (58  Geo.  ill.  c.  45,  s.  52). 

(d)  For  land  drainage  for  agricultural  purposes  and  to  prevent  floods 
(3  &  4  Will.  IV.  c.  22 ;  24  &  25  Vict.  c.  133).     See  Sewers. 

(e)  For  elementary  and  technical  education  (33  &  34  Vict.  c.  75,  s.  20  ; 
2  Edw.  VII.  c.  42). 
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3.  Commercial  Purposes  of  Fuhlic  Utility. — Under  this  head  fall  the 
bulk  of  the  special,  local,  and  personal  Acts  which  incorporate  the  Lands 
Clauses  Acts.     They  fall  into  the  following  main  clauses : — 

(1)  Cemeteries. 

(2)  Electric  lighting,  effected  by  provisional  orders  confirmed  by 
statute. 

(3)  Gasworks. 

(4)  Harbours. 

(5)  Markets  and  fairs. 

(6)  Waterworks. 

(7)  Railways  and  Light  Railways. 

(8)  Tramways. 

In  all  cases  except  that  of  ordinary  railways  these  undertakings 
can,  under  general  Acts,  be  intrusted  to  municipal  bodies.  See  Town 
Government  ;  Team  ways. 

The  Lands  Clauses  Act,  1845. — Sithdivisions. — The  Act  of  1845  is 
divided  by  cross-headings  into  several  portions,  each  of  which  may  be 
incorporated  with,  or  excepted  from,  a  special  Act  by  enacting  that  the 
clauses  with  respect  to  the  matters  described  in  the  introductory 
heading  to  a  portion  shall  be  incorporated  or  excepted  (1845,  s.  5). 
This  incorporation  or  exception,  if  effected  by  reference  to  the  intro- 
ductory headings,  includes  or  excludes  all  the  sections  in  the  fasciciikts ; 
but  not  sections  in  another  fasciculus  relating  to  the  same  subject- 
matter  {Broadbent  v.  Imperial  Gas  Co.,  1859,  7  H.  L.  C.  600;  HE.  R. 
239;  R  V.  Lord  Mayor  of  London,  1867,  L.  R.  2  Q.  B.  292;  Kirhy 
V.  Harrogate  S.  B.,  [1896]  1  Ch.  437). 

The  cross  headings  are : — 

Purchase  of  Lands  by  Agreement  (ss.  6-15). 

Purchase  of  Lands  otherwise  than  by  Agreement  (the  portion  of  tenest 
excepted)  (ss.  16-68). 

Application  of  Compensation  (ss.  69-80). 

Conveyances  (ss.  81-83). 

Entry  on  Lands  (ss.  84-92). 

Intersected  Lands  (ss.  93,  94). 

Copyholds  (ss.  95-98). 

Common  Lands  (ss.  99-107). 

Lands  on  Mortgage  (ss.  108-114). 

Rent-Charges  (ss.  115-118). 

Leases  (ss.  119-122). 

Interests  omitted  to  be  purchased  (ss.  124-126). 

Sale  of  Superfluous  Lands  (ss.  127-132). 

Deficiency  in  Rates  and  Land  Tax  (s.  133). 

Service  of  Notices  (s.  134). 

Tender  of  Amends  (s.  135). 

Recovery  of  Penalties  (ss.  136-149). 

Access  to  Special  Act  (ss.  150,  151). 

The  subdivision,  while  convenient  for  purposes  of  incorporation,  must 
not  be  understood  to  be  complete  for  purposes  of  reference,  i.e.  the 
different  fasciculi  are  not  absolutely  complete  in  themselves  as  to  the 
topic  with  which  they  deal. 

Definitums. — LuTids  within  the  Acts. — The  definition  of  "lands"  in 
the  L.  C.  Acts  (1845,  s.  3)  extends  to  messuages,  lands,  tenements,  and 
hereditaments,  corporeal  or  incorporeal,  of  any  tenure,  i.e.  of  whatever 
tenure  if  any,  and  includes  easements ;  but  the  operative  sections  give 
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no  power  to  take  an  easement  eompulsorily.  So  the  promoters  cannot 
compulsorily  obtain  the  creation  of  an  easement  under  the  L.  C.  Acts 
{G.  W.  Ely.  Co.  V.  Swindon,  etc.,  Ely.  Co.,  1884,  9  App.  Cas.  787 ;  Hill  v. 
Midland  Ely.  Co.,  1882,  21  Ch.  D.  143).  Such  power  can  only  be  given  by 
particular  clauses  in  the  special  Act  (see  Hill  v.  Midland  Ely.  Co.,  1882, 
21  Ch.  D.  143 ;  Metrop.  Ely.  Co.  v.  Fowler,  [1893]  App.  Cas.  416 ;  Kirhy 
V.  Harrogate  S.  B.,  [1896]  1  Ch.  437).  But  interference  with  easements 
entitles  the  owner  of  the  dominant  tenement  to  compensation  under 
sec.  68  of  the  Act  {Clarke  v.  London  School  Board,  1874,  L.  E.  9  Ch.  120). 

This  definition  of  lands  excludes  (1)  tithes  and  ordinary  tithe  rent- 
charge  {E.  V.  Nene  Ontfall  Conmiissioners,  1829,  9  Barn.  &  Cress.  875), 
but  not  the  statutory  tithes  of  the  city  of  London  {Esdaile  v.  Met.  & 
District  Ely.  Cos.,  1881,  46  J.  P.  103);  and  (2)  rights  of  shooting  not 
involving  any  interest  in  the  land  shot  over  (Bi7'd  v.  G.  E.  Ely.  Co., 
1865,  34  L.  J.  C.  P.  366).  It  does  include  mines,  subject  to  the  special 
provisions  usually  incorporated  from  the  Eailways  Clauses  Acts  {Erring- 
ton  V.  Met.  District  Ely.  Co.,  1882,  19  Ch.  D.  559).  A  right  to  supply 
refreshments  in  a  theatre,  and  for  that  purpose  to  use  certain  parts  of 
the  theatre,  is  not  an  interest  in  land  within  sec.  68  {Fraiik  Warr  &  Co., 
Ltd.,  V.  Z.  C.  C,  [1904]  1  K.  B.  713). 

Easements  fall  within  the  definition  of  land  in  the  Lands  Clauses 
Acts,  1845  (ss.  3,  6),  so  far  that  the  promoters  can  extinguish  them  subject 
to  compensation ;  but  the  procedure  for  ascertaining  the  compensation  is 
under  sec.  ^S  for  injuriously  affecting  the  dominant  tenement,  and  the 
promoters  cannot  be  compelled  to  purchase  the  easement  before  inter- 
fering with  it  {Clarke  v.  London  S.  B.,  1874,  L.  E.  9  Ch.  120). 

A  similar  rule  applies  to  the  taking  of  streams  or  the  mere  inter- 
ference with  easements  of  riparian  owners  or  others  under  the  Water- 
works Clauses  Act,  1847  {Stone  v.  Yeovil  {Mayor),  1876,  2  C.  P.  D.  99 ; 
Bush  V.  Trowbridge  W.  W.,  1875,  L.  E.  10  Ch.  459 :  Fage  v.  Kettering 
W.  W.,  1892,  8  T.  L.  E.  228). 

The  placing  under  statutory  powers  in  a  street  of  parts  for  use  in 
working  tramways  has  been  held  not  to  be  a  taking  of  the  soil  of  the 
street  vested  in  an  adjoining  ownev  {Escott  y.  Newport  Corporation,  [1904] 
2  K.  B.  369). 

Fromoters. — The  persons  entitled  to  take  lands  are  termed  "pro- 
moters of  the  undertaking,"  i.e.  the  corporations  or  persons  to  whom  a 
general  or  special  Act  incorporating  the  L.  C.  Acts  gives  authority  to 
take  lands  (1845,  s.  2)  {Ln  re  EdnieacUs  Estate,  1860,  8  W.  E.  327). 

Oivners. — Those  persons  are  owners  of  land  who,  under  the  L.  C.  Acts 
or  the  special  Act,  are  authorised  to  sell  and  convey  lands  to  the  pro- 
moters, viz.,  besides  ordinary  persons,  all  corporations,  tenants  in  tail  or 
for  life  of  settled  land,  even  where  the  lands  were  settled  by  statute  {In  re 
Cuckfield  Burial  Board,  1855, 19  Beav.  153  ;  52  E.  E.  307) ;  trustees  and 
executors  where  the  beneficial  owners  are  under  disability,  and  guardians 
and  committees  of  idiots  or  lunatics,  subject  in  the  latter  case  to  the 
leave  of  the  Judge  in  Lunacy  (53  &  54  Vict.  c.  5,  s.  120,  a).  The  scheme 
of  the  Acts  is  that  the  promoters  must  deal  with  the  persons  beneficially 
interested  unless  they  are  under  disability  {Feters  v.  Lewes,  etc.,  Ely.  Co., 
1881, 18  Ch.  D.  429).  The  disabilities  which  attached  to  married  women 
in  1845  have  since  disappeared,  and  while  married  women  seised  of 
land  in  their  own  right  or  entitled  to  dower  were  specifically  authorised 
to  contract  (1845,  s.  7),  under  the  Married  Women's  Property  Acts, 
1882  to  1907,  married  women  settled  to  their  separate  use  can  act 
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without  the  concurrence  of  their  husbands  in  dealing  with  property 
belonging  to  them  or  of  which  they  are  trustees  (see  Re  Brummond  and 
Davie  [1891]  1  Ch.  524).  But  in  each  case  where  a  conveyance  is  taken 
the  legal  as  well  as  the  equitable  owners  must  join. 

The  only  lands  which  may  be  taken  are  those  authorised  by  the 
special  Act.  In  the  case  of  public  Acts  with  which  the  Lands  Clauses 
Acts  are  incorporated,  no  deposited  plans  are  necessary,  and  any  lands 
may  be  taken  which  are  required  for  the  purposes  of  the  general  Act ; 
and  the  powers  of  such  Acts  are  construed  more  liberally  in  the  public 
interest  than  those  in  special  Acts  for  commercial  undertakings  (Gallo- 
way V.  London  (Mayor),  1866,  L.  li.  1  H.  L.  34). 

(e)  It  is  common  practice  to  provide  in  the  special  Act  that  persons 
empowered  by  the  L.  C.  Acts  to  sell  and  convey  or  release  lands  may 
grant  easements.  A  clause  in  this  form  has  been  held  not  to  authorise 
an  executor  to  grant  easements  unless  he  has  an  estate  or  interest  in  the 
lands  (Be  Barrow-in-Furness  Corporation,  [1903]  1  Ch.  339). 

What  Lands  may  be  taken. — In  the  case  of  a  special  Act  no  lands 
or  easements  can  be  taken  unless  required  for  the  purposes  of  the  under- 
taking (1845,  s.  6);  and  those  taken  must  be  delineated  on  the  deposited 
plans  and  described  in  the  deposited  book  of  reference,  i.e.  indicated  with 
sufficient  accuracy  and  detail  to  give  clear  notice  to  the  landowner  that 
his  lands  are  required  (Frotheroe  v.  Tottenham  Bly.  Co.,  [1891]  3  Ch. 
278 ;  Herron  v.  Bathmines  Commissioners,  [1892]  App.  Cas.  498).  Pro- 
vision for  correcting  mistakes  in  description  is  usually  made  by  incor- 
porating sec.  7  of  the  Eailways  Clauses  Act,  1845  (c.  20).  But  even  with 
this  proviso  the  terms  of  the  special  Act,  except  so  far  as  it  incorporates 
agreements  made  with  landowners,  are  read  strictly  against  the  promoters, 
whose  language  they  are  held  to  embody  (Simpson  v.  South  Staffordshire 
W.  W.,  1865,  34  L.  J.  Ch.  380;  East  London  Bly.  Co.  v.  Whitchurch, 
1874,  L.  E,  7  H.  L.  81). 

The  rule  that  lands  may  be  taken  only  for  the  purposes  of  the  under- 
taking is  subject  to  the  following  apparent  exceptions : — 

(a)  Land  taken  for  temporary  purposes  during  the  execution  of  the 
works,  if  necessary,  and  for  a  purpose  authorised  by  the  special  Act 
(Morris  v.  Tottenham,  etc.,  Bly.  Co.,  [1892]  2  Ch.  47). 

(h)  Portions  of  land  not  situate  in  a  town  and  not  built  on,  which 
are  intersected  by  the  undertaking,  not  exceeding  half  an  acre  on  either 
side,  if  the  owner  requires  the  promoters  to  purchase,  unless  the  owner 
has  other  adjoining  land  with  which  the  intersected  part  can  conveni- 
ently be  occupied ;  in  which  event  the  company  must  throw  the  inter- 
sected part  into  the  adjoining  land  (1845,  s.  93).  The  word  "  town  "  is 
used  in  its  popular  sense  (L.  &  S.-  W.  Bly.  Co.  v.  Blackmore,  1870,  L.  K. 
4  H.  L.  610). 

Where  the  expense  of  making  communications  between  divided 
parts  of  intersected  lands  exceeds  the  value  of  the  land,  the  promoters 
can  insist  on  purchase,  unless  the  owners  have  adjoining  land  and  require 
the  communication  (1845,  s.  94)  (Eastern  Counties  Bly.  Co.  v.  Marriage, 
1861,  9  H.  L.  C.  32;  11  E.  R  639). 

(c)  Lands  required  for  extraordinary  purposes  may  be  acquired  by 
the  promoters  by  private  treaty  (1845,  ss.  12-14)  up  to  an  amount 
stated  in  the  special  Act  (see  City  of  Glasgow  Union  Bly.  Co.  v.  Caledonian 
Bly.  Co.,  1871,  L.  K.  2  H.  L.  Sc.  164). 

(d)  Under  the  Lands  Clauses  Act,  1845,  the  promoters  may  be 
required  to  take  the  whole  of  a  house  or  other  building  or  manufactory, 
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if  they  touch  any  part  of  it,  even  if  they  only  require  the  part  (s.  92). 
This  merely  follows  with  relaxation  prior  legislation  on  the  subject 
(Clifford,  ii.  525,  n.  4). 

Under  Michael  Angelo  Taylor's  Act,  57  Geo.  in.  c.  xxix.,  local 
authorities  in  London  can  take  part  of  a  house  (see  Gordon  v.  Kensing- 
ton Vestry,  [1894]  2  Q.  B.  742;  Gihhon  v.  Padclington  Vestry,  [1900] 
2  Ch.  794).  Indeed  they  cannot  take  the  whole  against  the  will  of  the 
owner  unless  it  is  hondfide  needed  for  the  improvement  or  the  remainder 
will  be  useless  as  a  house  {Denman  v.  Westminster  Coiyoration,  [1906] 
1  Ch.  464). 

The  general  provision  in  the  Act  of  1845  has  occasionally  worked 
hardship  on  promoters  (see  Brook  v.  M.  S.  &  L.  Ely.  Co.,  [1895]  2  Ch. 
571),  and  is  now  varied  or  relaxed  in  many  special  Acts,  especially 
with  reference  to  underground  railways,  in  which  underpinning  instead 
of  purchase  of  the  whole  or  part  of  a  house  is  authorised ;  and  the 
following  special  clause  is  now  usually  inserted  in  railway  bills : — 

"  Notwithstanding  sec.  92  of  the  Lands  Clauses  Consolidation  Act, 
1845,  the  owners  of,  and  other  persons  interested  in,  the  houses  or  other 
buildings  or  manufactories  described  in  the  schedule  to  this  Act,  and 
whereof  parts  only  are  required  for  the  purposes  of  this  Act,  may,  if  such 
portions  can,  in  the  opinion  of  the  jury,  arbitrators,  or  other  authority 
to  whom  the  question  of  disputed  compensation  shall  be  submitted,  be 
severed  from  the  remainder  of  such  properties  without  material  detri- 
ment thereto,  be  required  to  sell  and  convey  to  the  company  the  por- 
tions only  of  the  premises  required  without  the  company  being  obliged 
or  compellable  to  purchase  the  whole  or  any  greater  portion  thereof, 
the  company  paying  for  the  portions  required  by  them  and  making 
compensation  for  any  damage  sustained  by  the  owners  thereof  and  any 
parties  i7iterested  therein,  hy  severance  or  otherwise!' 

Provision  is  made  for  counter-notice  by  the  owner  that  he  contends 
that  portion  cannot  be  taken  without  material  detriment,  and  if  it  is 
given  within  the  prescribed  time  the  question  is  referred  to  the  tribunal 
selected  for  compensation. 

The  tribunal  in  deciding  whether  there  would  be  material  detriment 
from  taking  a  portion  only  is  entitled  to  take  into  account  all  the  cir- 
cumstances of  the  case,  and  the  mode  and  manner  in  which  the  property 
is  to  be  taken,  including  any  ofler  which  the  company  can  lawfully  make 
to  provide  adequate  access  to  the  part  not  proposed  to  be  taken  in  lieu 
of  access  through  the  part  taken  {In  re  Gonty  and  M.  S.  &  L.  Ely.  Co., 
[1896]  2  Q.  B.  439;  Caledonian  Ely.  Co.  v.  Turcan,  [1898]  A.  C.  256). 

Acquisition  by  Agiieement. — The  purchase  of  lands  by  agreement 
is  regulated  by  sees.  6-15  of  the  Act  of  1845.  These  clauses  are  a  statu- 
tory authority  to  the  promoters  to  purchase  and  to  the  owners  to  sell 
any  land  needed  for  the  general  or  for  the  extraordinary  purposes  of  the 
undertaking,  and  in  the  case  of  purchase  for  extraordinary  purposes  to 
resell  the  land  and  to  purchase  other  lands  not  exceeding  the  limit  pre- 
scribed by  the  special  Act.  A  municipal  corporation  (including  the 
London  boroughs)  cannot  alienate  any  of  its  lands  to  promoters  except 
under  the  exercise  of  the  compulsory  powers  or  subject  to  the  approba- 
tion of  the  Local  Government  Board,  except  in  the  case  of  lands  which 
at  the  date  of  the  special  Act  they  could  have  disposed  of  without  such 
assent  (1845,  s.  15  ;  45  &  46  Vict.  c.  50,  s.  108 ;  51  &  52  Vict.  c.  41,  s.  72  ; 
62  &  63  Vict.  c.  14,  s.  7  (5) ;  and  see  Davis  v.  Leicester  {Mayor,  etc.), 
[1894]  2  Ch.  208).    The  consent  of  the  Charity  Commissioners  is  needed 
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to  an  agreement  for  the  sale  of  charity  lands  (see  Finnis  v.  Forbes,  1883, 
24  Ch.  D.  587 ;  In  re  Clergy  Orphan  Corporatim,  [1894]  3  Ch.  145 ; 
Att.-Gen.  v.  Mathieson,  [1907]  2  Ch.  383;  Be  Whittle's  Contract,  [1907] 
2  Ch.  486). 

Such  an  agreement  to  bind  the  promoters  of  a  corporation  must  be 
either  under  seal  or  executed  in  accordance  with  sec.  97  of  the  Com- 
panies Clauses  Act  of  1845;  and  in  any  event  being  for  an  interest  in 
lands  must  be  in  writing. 

If  the  owners  are  a  corporation,  their  agreement  for  sale  must,  as 
a  general  rule,  be  under  seal  (Young  v.  Leamington  {Mayor,  etc.),  1883, 
8  App.  Cas.  67). 

Where  a  notice  to  treat  has  been  given  as  a  preliminary  step  to 
exercising  compulsory  powers,  it  may  be  met  by  agreeing  to  sell  and 
agreeing  the  price,  or  agreeing  to  sell  subject  to  settlement  of  the  price 
by  arbitration,  and  such  an  agreement  forms  an  enforceable  contract 
irrespective  of  the  Statute  of  Frauds  {Haynes  v.  Haynes,  1861,  30  L.  J. 
Ch.  578;  Watts  v.  Watts,  1874,  L.  E.  17  Eq.  217;  Harding  v.  M.  B.  W., 
1872,  L.  E.  7  Ch.  154),  provided  in  the  case  of  owners  under  disability, 
that  the  provisions  of  sec.  9  of  the  Act  of  1845  as  to  valuation  have  been 
strictly  complied  with ;  since  the  owners  being  under  disability  cannot 
sell  without  complying  with  them  and  the  promoters  cannot  waive  or 
dispense  with  them  {Bridgend  Gas  Co.  v.  Dnnraven  {Earl),  1885,  31  Ch.  D. 
219). 

In  making  agreements,  all  equitable  as  well  as  legal  interests  known 
to  the  promoters  must  be  dealt  with  {Martin  v.  L.  C.  &  D.  Ely.  Co.,  1866, 
L.  E.  1  Ch.  501). 

The  promoters  who  enter  on  lands  without  agreement  or  compliance 
with  the  Act  are  trespassers  {G.  W.  Ely.  Co.  v.  Swindon,  etc.,  Ely.  Co., 
1884,  9  App.  Cas.  787),  and  if  they  fail  to  pay  the  agreed  price,  the 
owners  can  either  enforce  their  rights  as  unpaid  vendors  or  proceed  for 
rescission  of  the  agreement  and  recovery  of  the  lands  {3Iunns  v.  Isle  of 
Wight  Ely.  Co.,  1870,  L.  E.  5  Ch.  414;  Wing  v.  Tottenham,  etc.,  Ely.  Co., 
1868,  L.  E.  3  Ch.  740). 

The  consideration  for  the  agreement  in  the  case  of  persons  under 
disability  may  be  a  rent-charge  recoverable  by  action  or  distress,  but  not 
by  the  remedies  of  an  unpaid  vendor  (1845,  ss.  10,  11;  1860,  ss.  1,  2; 
Jersey  {Earl)  v.  Briton  Ferry  Ely.  Co.,  1869,  L.  E.  7  Eq.  409 ;  Forstcr  v. 
Manchester  and  Milford  Ely.  Co.,  1880,  14  Ch.  D.  645). 

In  the  event  of  a  scheme  of  arrangement  being  sanctioned  under  the 
Railway  Companies  Act,  1867,  tlie  unpaid  vendor's  rights,  if  not  provided 
for  by  the  scheme,  will  be  protected  by  the  Courts  {In  re  Somerset  and 
Dcyrset  Ely.  Co.,  1870, 18  W.  E.  332  ;  In  re  Cambrian  Ely.  Co.,  1868,  L.  E. 
3  Ch.  278). 

If  the  undertaking  has  been  abandoned  (whether  with  or  without  a 
special  Act),  the  unpaid  vendor,  under  the  Parliamentary  Deposits  and 
Bonds  Act,  1892,  55  &  56  Vict.  c.  27,  can  resort  to  the  parliamentary 
deposit,  made  under  the  Parliamentary  Deposits  Act,  1846,  9  &  10  Vict. 
c.  20,  8.  3.  This  right  only  arises  where  the  land  has  been  compulsorily 
taken,  or  has  been  injuriously  affected  by  the  commencement,  construc- 
tion, or  abandonment  of  the  work ;  but  when  it  exists,  appears  to  give 
sucli  creditors  priority  over  other  creditors,  meritorious  or  non-meri- 
torious ;  but  a  notice  to  treat  not  acted  on  gives  a  pari  passu  claim  only 
{In  re  Uxhridge,  etc.,  Ely.  Co.,  1890,  43  Ch.  D.  536 ;  Ex  parte  Bradford 
Diatrict  Tramways  Co.,  [1893]  3  Ch.  463 ;  Ee  Torrington  and  Okehampton 
Railway  Bill,  [1907]  1  Ch.  180). 
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Compulsory  Acquisition. — The  compulsory  powers  cannot  as  a  rule 
be  exercised  until  the  capital  of  the  undertaking  is  fully  subscribed,  and 
the  fact  certified  by  two  justices,  whose  certificate,  if  not  fraudulently 
obtained,  is  conclusive  (1845,  ss.  16,  17 ;  Ystalyfera  Iron  Co.  v.  Neath 
and  Brecon  Ely.  Co.,  1874,  L.  E.  17  Eq.  142).  This  provision  is  intended 
to  protect  landowners  by  ensuring  a  fund  out  of  which  to  pay  them,  and 
can  be  waived  by  them  (Gttest  v.  Poole  and  Bonrnemouth  Ely.  Co.,  1870, 
L.  E.  5  C.  P.  553),  It  does  not  apply  to  an  authorised  branch  of  an 
existing  line  {Weld  v.  L.  &  S.-W.  Ely.  Co.,  1864,  33  L.  J.  Ch.  142),  nor 
to  cases  where  purchase  of  an  easement  is  authorised  {G.  W.  Ely.  Co. 
V.  Sioindon,  etc.,  Ely.  Co.,  1883,  9  App.  Cas.  787). 

These  powers  must  be  exercised  within  the  time  limited  by  the 
special  Act,  or  if  there  is  no  special  limit,  within  three  years  of  the 
passing  of  the  special  Act  (1845,  s.  123),  or  the  time  limited  by  any 
extending  Act  {Bentley  v.  Eotherham  L.  B.,  1877,  4  Ch.  D.  588).  If  a 
notice  to  treat  is  given  within  the  time  but  not  proceeded  on,  the  land- 
owner can  compel  the  promoters  to  proceed  {Eichmond  v.  North  London 
Ely.  Co.,  1868,  L.  E.  3  Ch.  680);  and  if  the  notice  is  followed  up  by 
entry  within  the  prescribed  time  it  may  be  enforced  by  the  promoters 
afterwards  {Tiverton  Ely.  Co.  v.  Loosemore,  1884,  9  App.  Cas.  480). 

Notice  to  Treat. — Whether  lands  are  in  the  end  taken  by  agreement 
or  compulsorily,  the  usual,  and,  in  the  case  of  compulsory  taking,  the 
necessary,  preliminary  is  the  service  of  a  "  notice  to  treat."  It  should 
accurately  indicate  the  position  and  area  of  the  lands  required,  and  be 
addressed  to  and  served  on  all  the  persons  interested  in  the  lands 
required,  or  the  persons  enabled  by  the  Act  to  sell  and  convey  such 
lands,  or  on  such  of  them  as  shall  after  diligent  inquiry  be  known  to  the 
promoters.  It  must  also  state  the  willingness  of  the  promoters  to  treat 
for  the  purchase  of  the  lands,  and  as  to  compensation  for  damage  caused 
by  execution  of  the  works,  and  must  demand  particulars  of  the  estate 
and  interest  of  each  party  in  the  lands,  and  should  specify  whether  it  is 
sought  to  take  the  minerals ;  though  a  second  notice  to  treat  may  be 
subsequently  given  as  to  minerals  {L]rrington  v.  Met.  Dist.  Ely.  Co.,  1881, 
19  Ch.  D.  559).  It  is  authenticated  by  the  seal  of  the  company  or  by 
signature  in  accordance  with  sec.  139  of  the  Companies  Clauses  Act,  1845, 
but  does  not  require  a  stamp  {Eaivlings  v.  Met.  Ely.  Co.,  1868,  37  L.  J.  Ch. 
824).  This  notice  must  be  served  before  the  expiration  of  the  compulsory 
powers  of  the  promoters.  As  to  computation  of  time,  see  Goldsmiths' 
Company  v.  West  Metrop.  Ely.  Co.,  [1904]  1  K.  B.  1. 

Mistakes  on  the  plans  of  a  railway  are  fatal  unless  corrected  (1845, 
c.  20,  s.  7).  As  to  notice  to  treat  for  lands  inadvertently  omitted  from 
the  first  notice,  see  Cardwell  v.  Midland  Ely.  Co.,  1905,  21  T.  L.  E.  22. 
Persons  interested  include  not  merely  the  legal  or  beneficial  owners  or 
persons  having  absolute  powers  of  sale,  but  also  mortgagees,  rent- 
chargers,  or  other  persons  who  have  a  security  over  the  land,  as  distinct 
from  the  goodwill,  etc.,  of  a  business  carried  on  there  {Martin  v.  L.  C.  &  D. 
Ely.  Co.,  1866,  L.  E.  1  Ch.  501 ;  Cooper  v.  M.  B.  W.,  1883,  25  Ch.  D.  472). 
Each  lessee  must  have  a  separate  notice  to  treat  {Abrahams  v.  London 
{Mayor,  etc.),  1868,  L.  E.  6  Eq.  625).  Where  trustees  have  an  absolute 
power  of  sale  the  beneficiaries  need  not  be  served,  but  it  is  sufficient  to 
serve  a  tenant  for  life  (1845,  s.  7). 

The  notice  to  treat  to  be  valid  must  be  served  in  such  way  as  to 
bind  both  parties  {Shepherd  v.  Norivich  {Mayor,  etc.),  1885,  30  Ch.  l).  553). 
When  this  has  been  done  it  puts  the  landowner  and  promoters  into  a 
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position  analogous  to  that  of  vendor  and  purchaser,  under  an  inchoate 
contract  of  sale,  where  the  price  remains  to  be  fixed,  but  the  machinery 
for  fixing  it  is  settled.  And  a  landowner  who  after  notice  to  treat  lets 
adjoining  land  cannot  claim  in  respect  of  injurious  affecting  of  the  land 
demised  (Mercer  v.  Liverpool,  etc.,  lily.  Co.,  [1904]  A.  C.  461).  But  no 
action  will  lie  to  enforce  the  contract  till  the  price  is  fixed.  If  the  com- 
pany will  not  proceed  the  remedy  is  by  writ  or  action  of  mandamus.  In 
the  case  of  Crown  Commissioners  a  notice  to  treat  is  not  regarded  as 
a  binding  contract  {li.  v.  Woods  and  Forests,  1850,  15  Q.  B.  761);  but 
municipal  corporations  are  in  the  same  position  as  commercial  pro- 
moters {Steele  v.  Liveriwol  {Mayor),  1866,  14  W.  K.  311). 

In  only  one  case  can  the  promoters  withdraw,  viz.,  where  the  notice  to 
treat  relates  to  part  only  of  a  "  house,  building,  or  manufactory,"  if  the 
owner  is  willing  and  able  to  sell  the  whole  (1845,  s.  92).  In  cases  within 
this  section  the  promoters  may  withdraw  a  first  or  second  notice,  and 
serve  other  notices  so  long  as  they  are  given  within  the  time  limited 
for  exercise  of  compulsory  powers  {Ashtonvale  Iron  Co.  v.  Bristol  Corpora- 
tion, [1901]  1  Ch.  591;  cp.  Coats  v.  Caledonian  Ely.  Co.,  1904,  6  Eraser, 
1042  (Sc.)).  Where  the  owner  is  so  willing  he  gives  the  promoters  a 
verbal  or  written  counter-notice  stating  such  willingness.  The  words  in 
question  have  been  very  liberally  construed  in  favour  of  landowners. 
"  House  "  is  read  as  including  curtilage,  garden,  and  all  that  is  necessary 
to  its  enjoyment  {Barnes  v.  Soutlisea  Rly  Co.,  1884,  27  Ch.  D.  536).  It 
is  immaterial  in  such  a  case  that  difi'erent  parts  of  the  tenement  are 
enjoyed  under  separate  titles  {Siegenhcrg  v.  Met.  Dist.  Rly.  Co.,  1884, 
49  L.  T.  554).  "  Manufactory  "  is  read  as  including  the  whole  of  any 
building  part  of  which  is  used  as  a  factory  (Brook  v.  M.  S.  &.  L.  Ely.  Co., 
[1895]  2  Ch.  571).  Eor  these  purposes  the  condition  of  the  property  at 
the  date  of  the  notice  to  treat  determines  the  rights  of  the  parties  (Ex 
parte  Echvards,  1871,  L.  E.  12  Eq.  389).  The  promoters  on  receipt  of 
the  counter-notice,  unless  they  have  power  by  the  special  Act  to  acquire 
an  easement  only  or  part  only,  must  on  receipt  of  the  counter-notice 
either  take  the  whole  or  abandon  their  notice  to  treat,  provided  that  they 
have  not  actually  entered  (Grierson  v.  Cheshire  Lines  Committee,  1875, 
L.  E.  19  Eq.  83).  They  cannot  go  over  the  land  on  arches  or  tunnel 
under  it  (Sparrow  v.  Oxford,  etc.,  Ely.  Co.,  1852,  21  L.  J.  Ch.  731 ;  and 
see  Gonty  v.  M.  S.  &  L.  Ely.  Co.,  [1896]  2  Q.  B.  439  ;  Caledonian  Ely.  Co. 
V.  Tnrcan,  [1898]  A.  C.  256).  Assent  to  the  counter-notice  creates  an 
inchoate  contract  of  purchase. 

After  receipt  of  the  notice  to  treat  the  person  served  is  given  twenty- 
one  days  to  send  in  particulars  of  his  claim,  stating — 

(1)  His  interest  in  the  lands  and  its  value; 

(2)  Any  outstanding  mortgages  or  charges ; 

(3)  The  amount  of  damage  which  he  will  sustain  by  the  execution 
of  the  works ; 

(4)  The  mode  in  which  he  wishes  the  claim  assessed. 

If  the  limit  of  twenty-one  days  is  exceeded,  this  in  no  way  bars  the 
claim,  which  may  be  made  at  any  time  (see  Delany  v.  M.  B.  IV.,  1867, 
L.  K.  2  C.  P.  532;  3  C.  P.  Ill);  but  at  the  expiration  of  the  twenty 
days  if  the  claim  is  not  delivered,  or  the  parties  have  not  come  to  terms, 
the  promoters  can  proceed  to  obtain  assessment  of  the  compensation  by 
justices,  arbitration,  or  jury,  according  to  the  amount  involved  or  their 
own  choice. 

It  is  the  established  practice,  except  when  excluded  by  statute,  to 
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add  to  the  price  10  per  cent,  for  compulsion  to  sell  in  the  case  of  house 
property,  and  an  even  larger  percentage  in  the  case  of  agricultural 
land. 

The  claims  are  usually  framed  by  expert  surveyors  (Lloyd,  6th  ed., 
70 ;  Cripps,  5th  ed. ;  Balfour,  Browne,  and  Allan,  2nd  ed. ;  Hudson, 
vol.  ii.,  pp.  1416,  1418). 

Entry  on  Lands. — Sees.  84-90  of  the  Act  of  1845  regulate  the  powers 
of  the  promoters  to  enter  on  lands  to  be  acquired.  They  cannot  lawfully 
do  so  except — 

(1)  On  obtaining  the  consent  of  the  owners  and  occupiers  {Birming- 
ham, etc.,  Land  Co.  v.  L.  N.-W.  Ely.  Co.,  1888,  40  Ch.  D.  268);  or 

(2)  On  paying  or  depositing  the  purchase-money  or  compensation 
agreed  or  awarded  ;  or 

(3)  In  case  of  entry  for  survey  only,  and  to  set  out  the  works 
(s.  84);  or 

(4)  In  case  of  lands  required  for  permanent  uses  where  there  is 
urgent  and  immediate  need  for  entry,  and  the  promoters  have  executed 
a  statutory  bond  and  deposited  in  the  Bank  of  England  the  amount 
clahned  by  the  owners  as  price  and  damage,  or  an  amount  assessed  by  a 
surveyor  in  respect  of  all  lands  comprised  in  the  notice  to  treat,  or 
a  counter-notice,  if  any  (1845,  ss.  85-88 ;  Hill  v.  Midland  Ely.  Co.,  1883, 
21  Ch.  D.  143 ;  Giles  v.  L.  C  &  D.  Ely,  Co.,  1861,  30  L.  J.  Ch.  603 ;  and 
see  Eiver  Eoden  Co.,  Ltd.,  v.  Barking  Toivn  U.  D.  C,  [1902]  18  T.  L.  E. 
608). 

When  the  conditions  of  the  bond  have  been  satisfied  and  the  bond 
has  been  delivered  up  to  the  promoters,  they  are  entitled  to  have  the 
deposit  repaid  without  proof  that  the  purchase-money  has  been  paid  to 
the  persons  really  entitled  whose  interests  are  protected  by  ^sec.  124 
{Ex  'parte  Midland  Ely.  Co.,  [1904]  1  Ch.  61,  C.  A.). 

The  deposit  is  made  at  the  Law  Courts  Branch  of  the  Bank  of 
England,  and  is  subject  to  the  Supreme  Court  Fund  Eules,  and  is  cash 
under  the  control  of  the  Court.  It  is  paid  in  as  security  for  performance 
of  the  conditions  of  the  statutory  bond  to  pay  or  deposit  as  soon  as 
ascertained  the  purchase-money  or  compensation  (s.  85). 

Once  these  sections  have  been  complied  with,  the  owners  cannot 
eject  the  promoters,  but  must  proceed  to  get  the  price  and  damages 
assessed,  under  sees.  22,  68,  or  121,  according  to  the  case.  If  entry  is 
wilfully  made  without  complying  with  the  statute,  the  promoters  incur 
liability  to  an  action  for  trespass,  and  also  to  pay  a  penalty  and  damages, 
recoverable  summarily,  or,  in  the  event  of  persistence  after  conviction, 
to  penalties  recoverable  by  action  (1845,  ss.  89,  90). 

Tribunals  for  Assessing  Price  and  Compensation. — Where  the 
purchase-money  or  compensation  is  not  agreed,  the  Acts  provide  four 
modes  for  its  ascertainment — 

1.  By  surveyors. 

2.  By  justices. 

3.  By  arbitration. 

4.  By  the  under-sheriff  and  a  jury. 

1.  Surveyors. — {a)  Where  a  person  interested  in  lands  taken  or 
injuriously  affected  is  under  disability  or  incapacity,  or  has  not  power 
to  sell  or  convey  except  under  the  Clauses  Acts  or  the  special  Act,  the 
compensation  payable  must  not  be  less  than  the  amount  fixed  by  two 
able  practical  surveyors,  one  selected  by  each  party,  or  if  they  cannot 
agree,  by  a  third  surveyor  selected  by  two  justices  on  the  application  of 
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either  party  (1845,  s.  9).  If  the  promoters  neglect  to  appoint  their  sur- 
veyor, mandamus  lies  to  compel  them  {Fotherhy  v.  Met.  Ely.  Co.,  1867, 
L.  R  2  C.  P.  188).  The  surveyors  must  meet  and  consult  before  deciding 
{Wycombe  Ely.  Co.  v.  Donnington  Hospital,  1866,  L.  R.  1  Ch.  274),  and  a 
declaration  in  writing  annexed  to  the  valuation  verifying  its  correctness 
must  be  made  by  the  surveyors,  or  if  they  differ,  by  the  justices'  surveyor 
{Bridgend  Gas  Co.  v.  Dunraven  {Earl),  1886,  31  Ch.  D.  219).  The  pro- 
moters must  deposit  the  amount  of  the  valuation  in  the  Bank  of  England 
{Stone  V.  Yeovil  {Mayor),  1876,  1  C.  P.  D.  691 ;  2  C.  P.  D.  99). 

(h)  In  cases  where  the  owner  is  absent  from  England  or  cannot  be 
found,  or  does  not  appear  at  the  time  appointed  for  assessment  by  a  jury, 
the  purchase-money,  etc.,  is  assessed  at  the  expense  of  the  promoters 
by  a  surveyor  nominated  in  writing  by  two  justices,  who  subscribes 
a  declaration  of  impartiality.  The  nomination  and  declaration  are 
annexed  to  the  valuation  and  preserved  by  the  promoters  (1845, 
ss.  58-62).  On  the  deposit  of  the  amount  of  the  valuation  in  the  Bank 
of  England  and  execution  of  a  deed  poll  (1845,  ss.  76,  77)  by  the  pro- 
moters, the  lands  vest  in  them.  But  the  owner  can  challenge  the 
valuation  and  submit  it  to  arbitration  (1845,  ss.  64-67).  Where  owner- 
ship is  doubtful,  the  assessment  is  by  a  jury  and  not  by  the  surveyor 
{Ex parte  L.  &  S.-W.  Ely.  Co.,  1869,  38  l!  J.  Ch.  527). 

(c)  Similar  procedure  is  adopted  with  respect  to  commonable  rights 
where  the  parties  entitled  have  been  duly  summoned  and  do  not  appear 
(1845,  ss.  102,  106). 

{d)  Where  promoters  desire  to  enter  on  and  use  lands  before  the 
compensation  is  agreed  on  or  assessed,  they  must  either  deposit  in 
the  Bank  of  England  the  sum  claimed  or  have  a  valuation  made  by 
a  surveyor  appointed  by  two  justices,  or  in  the  case  of  railways  by  the 
Board  of  Trade  (1845,  s.  85 ;  30  &  31  Vict.  c.  127,  s.  36). 

The  surveyors  appointed  or  nominated  should  be  impartial  and  not 
connected  by  interest  or  employment  with  either  promoters  or  owners 
{Langham  v.  G.  K  Ely.  Co.,  1857,  16  L.  J.  Ch.  437 ;  1  De  G.  &  S.  486 ; 
63  E.  E.  1160;  Peters  v.  Lewes,  etc.,  Ely.  Co.,  1881,  18  Ch.  D.  429). 

The  costs  of  getting  out  the  money  deposited  in  the  bank  fall  as  a 
general  rule  on  the  promoters  (see  Ex  parte  Flower,  1876,  L.  R.  1  Ch. 
599;  and  Costs,  below,  p.  26). 

2.  Justices. — The  amount  of  purchase-money  or  compensation  may 
be  settled  by  two  justices  in  the  following  cases  : — 

{a)  Where  the  compensation  claimed  by  the  owner  of  lands  taken 
as  their  value  or  for  injury  done  to  them  does  not  exceed  £50  (1845, 
s.  22  ;  Barker  v.  Nottingham  and  Grantham  Ely.  Co.,  1864,  33  L.  J.  C.  P. 
193). 

(b)  Where  a  person  who  has  no  greater  interest  than  as  tenant  for 
a  year  or  from  year  to  year  is  required  to  give  up  possession  before  the 
expiration  of  his  tenancy  (1845,  ss.  121,  122). 

This  section  applies  where  less  than  a  year  is  unexpired  of  a  term 
under  a  lease  {E.  v.  G.  N.  Ely.  Co.,  1876,  2  Q.  B.  D.  151). 

The  time  from  which  computation  is  to  be  made  is  the  date  when 
notice  of  intention  to  take  the  lands  is  given,  whether  by  notice  to  treat 
or  taking  possession  {Tyson  v.  London  {Mayor),  1871,  L.  R.  7  C.  P.  18; 
E.  V.  G.  N.  Ely.  Co.,  supra). 

In  the  Metropolitan  Police  District  a  police  magistrate  has  the 
power  of  two  justices  {E.  v.  Kennedy,  [1893]  1  Q.  B.  533). 

Justices  acting  for  the  assessment  of  compensation  or  appointment 
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of  surveyors  under  the  Lands  Clauses  Acts  appear  not  to  be  a  Court 
of  summary  jurisdiction,  and  the  procedure  and  limitation  of  time  for 
applications  is  certainly  not  subject  to  these  Acts ;  and  the  function  of 
the  justices  is  merely  to  assess  the  compensation  (E.  v.  Edwards,  1884, 
13  Q.  B.  D.  586).  The  amount  when  assessed  is  recoverable  by  action 
and  not  by  distress  or  summary  process  under  the  justices'  award. 

Justices  have  no  jurisdiction  to  assess  compensation  for  injuriously 
affecting  lands  in  which  the  claimant  has  a  greater  interest  than  as 
a  yearly  tenant,  nor  if  such  claim  is  made  can  they  proceed  under  sec. 
121,  as  to  other  parts  of  the  claim  which  would  fall  within  that  section 
{Bexley  Heath  Rhj.  Co.  v.  North,  [1894]  2  Q.  B.  579),  and  the  justices 
have  no  power  to  inquire  into  the  title  of  the  claimant  to  his  alleged 
interests,  but  must  inquire  whether  the  claimant  has  been  required  to 
give  up  possession  before  the  expiration  of  his  term  on  interest  {G.  N.  & 
City  Ely.  Co.  v.  Tillett,  [1902]  1  K.  B.  874). 

3.  Arbitration. — The  compensation  payable  under  the  Acts  may  be 
settled  by  arbitration  in  the  following  five  cases : — 

(a)  Where  it  is  intended  to  purchase  or  take  lands  and  the  com- 
pensation offered  or  claimed  exceeds  £50,  and  the  interest  to  be  acquired 
is  not  a  yearly  tenancy,  and  the  claimant  so  desires  and  gives  notice 
specifying  the  nature  of  his  interest  before  a  warrant  for  a  jury  is 
issued  (1845,  s.  23). 

(b)  Where  lands  have  been  taken  for,  or  injuriously  affected  by,  the 
execution  of  the  works  (1845,  s.  68). 

(c)  Where  the  undertakers  and  the  claimants  agree  to  a  reference 
of  claims,  which  would  otherwise  be  settled  by  justices. 

(d)  Where  the  owner  desires  a  review  of  a  surveyor's  valuation 
(1845,  ss.  64-67). 

(e)  Where  the  promoters  and  a  person  entitled  to  pre-emption  of 
superfluous  lands  cannot  agree  as  to  the  price  (1845,  s.  130). 

The  mode  of  appointing  arbitrators  and  the  procedure  on  the  arbitra- 
tion is  governed  partly  by  the  Lands  Clauses  Acts,  or  other  incorporated 
Acts  or  the  special  Act;  and  partly  by  the  Arbitration  Act,  1889,  52  &  53 
Vict.  c.  49.  The  parties  may  agree  to  appoint  a  single  arbitrator,  or 
failing  this  may  each  choose  their  own.  In  such  a  case  the  two  arbitra- 
tors before  acting  appoint  an  umpire  (1845,  s.  25).  If  the  arbitrators  or 
one  of  them  dies  or  becomes  unable  to  act  another  may  be  appointed. 
If  an  umpire  dies  or  becomes  incapable,  the  arbitrators  may  appoint 
another,  and  if  they  fail  to  do  so  another  may  be  appointed  by  two 
justices,  or  in  the  case  of  a  railway  company,  the  Board  of  Trade  (1845, 
ss.  27,  28 ;  1883,  c.  15,  s.  1).  If  one  arbitrator  refuses  to  act,  or  one 
party  neglects  to  appoint  a  new  arbitrator  where  his  arbitrator  has 
died  or  become  unable  to  act,  the  other  can  act  alone  (1845,  ss.  26,  30). 
Where  an  arbitrator  or  umpire  dies  before  award,  and  the  parties  by 
agreement  go  on  before  a  sole  arbitrator,  it  is  treated  as  a  continuation 
of  the  statutory  arbitration  (E.  v.  Manley  Smith,  1894,  63  L.  J.  Q.  B. 
171). 

Where  the  arbitrators  do  not  make  their  award  within  twenty-one 
days  of  the  date  on  which  the  last  appointment  was  made,  or  within 
any  extended  period  not  exceeding  three  months  afforded  by  them,  tlie 
umpire  must  act  alone  and  make  an  award  within  three  months  of  his 
appointment  (s.  31)  {E.  v.  Manley  Smith,  1894,  63  L.  J.  Q.  B.  171). 
Where  the  award  is  not  made  within  the  prescribed  time  or  the  refer- 
ence fails  for  other  reasons,  resort  must  be  had  to  a  jury. 
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The  arbitrators  and  umpire  must  make  a  declaration  to  act  faithfully 
and  honestly,  and  if  corrupt  are  guilty  of  misdemeanor  (1845,  s.  33), 
and  can  be  prohibited  from  proceeding  {Malmeshury  Ely.  Co.  v.  Budcl, 
1876,  2  Ch.  D.  113).  Accidental  omission  to  make  the  declaration  may 
be  waived  {Palmer  v.  Metrojiolitan  Rly.  Co.,  1862,  31  L.  J.  Q.  B.  259). 

Subject  to  the  specific  provisions  of  the  L.  C.  Acts  and  the  special 
Act,  the  arbitration  is  one  by  consent;  and  the  parties  may  agree 
to  include  in  it  matters  outside  the  statute  (Collen  v.  SoiUh  Staffordshire 
My.  Co.,  1852,  7  Ex.  Kep.  5). 

The  arbitrators,  if  experts,  need  not  hear  evidence  on  matters  of 
value  {Bottomlcy  v.  Ambler,  1878,  38  L.  T.  545),  but  must  give  both 
sides  full  opportunity  of  calling  evidence.  If  questions  of  law  arise 
on  the  arbitration,  the  tribunal  must,  if  required,  state  them  by  special 
case  for  the  opinion  of  the  High  Court ;  or  may  draw  the  award  in  the 
form  of  a  special  case,  which  can  be  considered  by  the  High  Court,  and 
on  appeal  by  the  C.  A.  (In  re  Gonty  and  M.  S.  &.  L.  Rly.  Co.,  [1896] 
2  Q.  B.  439).  Attempts  to  exceed  jurisdiction  may  be  stopped  by  an 
order  to  revoke  the  submission  {E.  &  W.  India  Docks  Co.  v.  Kirk,  1887, 
12  App.  Cas.  738),  or  restraining  the  arbitrator  from  proceeding  on  the 
reference  {Kitts  v.  Mooo^e,  [1895]  1  Q.  B.  253). 

The  award  when  made  is  enforced  by  action  for  the  amount  awarded,  or 
for  specific  performance,  where  land  is  taken  (see  Hudson,  62,  241);  and  by 
action  for  the  assessed  amount  of  injury  consequent  on  the  construction  of 
the  works  {Harding  v.  M.  B.  W.,  1873,  7  Ch.  App.  154;  In  re  Neivbold  and 
Metropolitan  Rly.  Co.,  1863,  14  C.  B.  N.  S.  405).  It  is  a  good  answer  to 
such  a  proceeding  to  prove  that  the  lands  have  not  been  injuriously 
affected  {R.  v.  Cambrian  Rly.  Co.,  1869,  L.  E.  4  Q.  B.  320).  The 
promoters  must  retain  the  original  award  and  supply  the  landowner 
with  a  copy  at  their  own  expense  if  he  requires  it.  The  promoters  can 
be  compelled  by  mandamiis  to  take  up  the  award  (1845,  s.  35 ;  R.  v. 
Z.  N.-W  Rly.  Co.,  [1894]  1  Q.  B.  512).  If  the  landowner  takes  up  the 
award  himself,  he  cannot  recover  the  cost  of  taking  it  up  {Shrewsbury 
{Earl)  y.Wirrall  Railways  Committee,  [1895]  2  Ch.  812). 

Under  the  Arbitration  Act,  1889,  the  award  may  also  be  enforced 
by  leave  of  the  Court  in  the  same  way  as  a  judgment  or  order;  but  as 
the  award  only  settles  the  amount  of  compensation  and  not  the  title  to 
receive  it,  this  course  is  rarely  if  ever  adopted  (see  Brierly  Hill  L.  B.  v. 
Pearsall,  1883,  9  App.  Cas.  595) ;  and  is  appropriate  only  when  the  right 
to  compensation  and  the  title  of  the  claimant  are  both  clear.  In  In  re 
Walker  v.  Beckenham  L.  B.,  1884,  50  L.  T.  207,  it  was  held  that  an  award 
under  the  Public  Health  Act,  1875,  could  not  be  enforced  by  motion 
{Oliver  and  Scott's  arbitration,  1890,  43  Ch.  D.  310). 

4.  Jury. — The  compensation  may  be  settled  by  a  jury  where  the 
claim  is  over  £50 — (a)  as  to  lands  taken  where  the  landowner  does  not 
claim  arbitration,  or  the  arbitrators  or  umpire  fail  to  make  an  award 
within  the  prescriljed  time  or  date ;  {b)  as  to  lands  entered  upon  or 
injuriously  affected,  if  the  claimant  desires  to  claim  a  jury  and  the 
promoters  do  not  agree  to  pay  him  the  amount  claimed  (1845,  s.  68). 
In  the  case  of  entry  on  lands,  a  yearly  tenant  must  resort  to  justices 
whatever  the  amount  of  his  claim.     See  p.  14  above. 

The  promoters  have  to  give  a  ten  days'  notice  of  intention  to 
sununon  a  jury,  and  to  specify  therein  how  much  they  are  wilHug  to 
pay,  and  also  not  less  than  ten  days'  notice  of  the  time  and  place  of 
incjuiry  (1845,  ss.  38,  46).     The  jury,  which  may  be  conmion  or  special, 
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is  summoned  by  the  sheriff,  except  in  cases  of  lands  in  "  the  city  and 
liberty  "  of  Westminster,  where  the  high  bailiff  acts  (1845,  c.  18,  ss.  41,  54 ; 
1869,  c.  18,  s.  3).  In  the  city  of  London  the  proceedings  are  before  the 
secondary.  At  any  time  during  the  proceedings  before  the  jury  prior  to 
actual  verdict  the  vendors  may  accept  the  final  offer  of  the  promoters. 
Where  he  takes  this  course  during  the  inquiry  the  jury  should  be 
directed  to  find  a  verdict  for  the  amount  of  the  offer  {Ex  parte  London 
County  Coiindl,  [1903]  2  K.  B.  189). 

5.  Other  Special  Tribunals. — In  the  case  of  railway  undertakings, 
besides  the  tribunals  created  by  the  Lands  Clauses  Acts,  the  promoters, 
in  the  case  of  a  compulsory  taking  or  of  injurious  affecting,  may,  under 
sec.  41  of  the  Eegulation  of  Railways  Act,  1868,  31  &  32  Vict.  c.  119, 
apply  for  trial  of  the  question  in  the  High  Court  by  a  judge  and  jury  or 
a  judge  alone  to  a  master  in  chambers,  and  on  appeal  to  a  judge  in 
chambers  {Olivers  Claim,  1890,  24  Q.  B.  D.  507;  In  re  Donistliorpe  and 
M.  S.  &  L.  Ely.  Co.,  [1897]  1  Q.  B.  671). 

A  similar  power  is  given  under  sec.  26  of  the  Housing  of  the 
Working  Classes  Act,  1890.  The  order  or  refusal  of  the  judge  at 
chambers  is  not  appealable  {Ex  parte  Stevenson,  [1892]  1  Q.  B.  394, 
609). 

Jurisdiction. — The  jurisdiction  of  all  these  assessing  tribunals, 
unless  extended  or  restricted  by  the  special  Act,  does  not  empower 
them  to  inquire  into  the  title  or  interest  of  the  claimant,  which  it  must 
assume  to  be  correctly  stated,  nor  to  determine  his  right  to  compensa- 
tion {Erierly  Hill  L.  B.  v.  Pear  sail,  1883,  9  App.  Cas.  595).  They  can 
only  determine  the  amount  of  purchase-money  or  compensation  payable 
on  the  assumption  that  the  claimants  are  entitled  {E.  v.  Edivards,  1884, 

13  Q.  B.  D.  586;  E.  v.  Metropolitan  Ely.  Co.,  1863,  32  L.  J.  Q.  B.  367; 
G.  N.  and  City  Ely.  Co.  v.  Tillett,  [1902^1  K.  B.  874). 

A  submission  to  arbitration  or  a  warrant  to  the  sheriff  or  an  appli- 
cation to  justices  should  state  accurately  the  title  or  interest  to  be  the 
basis  of  assessment  (1845,  ss.  23,  24,  68);  and  the  tribunal  must  not  go 
into  collateral  matters  {In  re  Bare  Valley  Ely.  Co.,  1868,  L.  E.  6  Eq. 
429). 

Where  a  tribunal  is  improperly  constituted  or  assumes  a  jurisdic- 
tion it  does  not  possess  or  exceeds  its  jurisdiction,  the  remedy  is 
by    prohibition    or    certiorari   {Cowper    Essex    v.    Acton    L.    B.,    1889, 

14  App.  Cas.  153,  160;  E.  v.  Eand,  1866,  L.  E.  1  Q.  B.  230).  Except 
in  such  cases  or  refusal  to  admit  proper  evidence,  or  the  adoption 
of  a  wrong  principle  of  assessment,  the  proceedings  of  the  tribunal 
are  not  open  to  review  {Stelhing  v.  M.  B.  W.,  1870,  L.  E.  6  Q.  B.  37). 
In  the  case  of  arbitration  the  procedure  for  review  is  by  motion  to 
revoke  the  submission,  or  by  requiring  the  arbitrator  to  state  a  special 
case  on  the  points  of  law  involved  {In  re  Harper  and  G.  E.  Ely.  Co., 
1875,  L.  E.  20  Eq.  39 ;  Ehodes  v.  Airedale  Draiiiage  Commissioners,  1876, 
1  C.  P.  1).  402 ;  1845,  s.  57 ;  1889,  c.  49,  ss.  7,  19). 

Enforcement. — 1.  When  the  value  of  lands  has  been  properly  assessed 
under  the  statute,  either  party  can  sue  for  specific  performance  of  the 
complete  contract  thereby  constituted  {Eegenfs  Canal  Co.  v.  Ware,  1857, 
26  L.  J.  Ch.  566;  E.  v.  Edwards,  1884,  13  Q.  B.  D.  586;  In  re  Piggott 
and  G.  W.  Ely.  Co.,  1881,  18  Ch.  D.  146 ;  Bridgend  Gas  Co.  v.  Dunraven 
{Earl),  1886,  31  Ch.  D.  219).  The  promoters,  if  the  owner  will  not  con- 
vey, can  pay  the  price  into  Court  and  take  possession  of  the  lands 
(1845,  ss.  76,  77).  Where  they  have  paid,  they  are  entitled  to  have 
VOL.  VIII.  2 
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the  deposit  paid  out  to  them  {Ex  parte  Midland  Rly.  Co.,  1894,  W.  N. 
38). 

In  the  absence  of  a  contrary  provision  in  the  special  Act  the  pro- 
moters must  take  a  conveyance  of  lands  or  easements  compulsorily 
acquired  {Be  Cary-Elwes  Contract,  [1906]  2  Ch.  143 ;  1845,  ss.  75,  81,  82). 
Tliis  obligation  is  further  insisted  on  for  revenue  purposes  (Finance  Act, 
1896,  c.  16,  s.  12). 

2.  If  the  promoters  have  entered  into  possession  and  have  not  paid, 
the  owners  have  all  the  remedies  of  unpaid  vendors  against  the  pro- 
moters and  the  lands  {Munns  v.  Isle  of  Wight  Rly.  Co.,  1870,  L.  K.  5  Ch. 
App.  414),  or  can  obtain  the  sum  deposited  in  Court  as  a  condition 
precedent  to  entry  (1845,  ss.  85-87;  In  re  Mutlow's  Estate,  1879, 
10  Ch.  D.  130). 

3.  When  the  price  is  fixed,  the  owner,  after  tendering  a  conveyance, 
can  bring  an  action  for  the  amount  assessed  for  price  or  compensation ; 
to  which  the  promoters  can  raise  any  available  defence  which  does  not 
traverse  the  amount  payable  {Ferrar  v.  London  Commissioners  of  Seivers, 
1869,  L.  R  4  Ex.  227). 

The  same  procedure  may  be  adopted  for  recovering  compensation  for 
injurious  affecting,  except  as  to  tender  of  conveyance. 

Where  the  promoters  have  entered  before  the  assessment  of  com- 
pensation, they  can  be  forced  to  take  the  necessary  steps  for  assessment 
by  proceedings  under  sees.  68,  121  of  the  Act  of  1845  ;  and  if  they  do  not, 
are  liable  to  pay  a  price  put  on  the  lands  by  the  owner,  if  he  has  properly 
stated  his  interest  {Mortimer  v.  South  Wales  Ely.  Co.,  1859,  28  L.  J.  Q.  B. 
129). 

The  Measure  of  Compensation. — 1.  Where  land  is  required  under 
a  notice  to  treat,  or  is  entered  on  and  taken,  the  compensation  payable 
is  the  commercial  value  to  the  owner  at  the  date  of  the  notice  to  treat 
or  entry  {Stebbing  v.  M.  B.  W.,  1870,  L.  R  6  Q.  B.  37 ;  In  re  Morgan 
andL.  N.-W.  Ely.  Co.,  [1806]  2  Q.  B.  469).  This  rule  excludes— (a) 
consideration  of  what  the  promoters  will  gain  by  getting  the  land,  or  of 
any  appreciation  or  depreciation  of  the  lands  by  the  taking ;  (h)  con- 
sideration, by  way  of  set-off,  of  any  enhancement  by  the  works  of 
adjoining  land  of  the  same  owner  {Eagle  v.  Charing  Cross  Ely.  Co.,  1867, 
L.  K.  2  C.  R  638). 

Under  the  name  "  betterment "  an  allowance  of  such  set-off  has  been 
much  advocated.  In  Acts  regulating  commissions  of  sewers,  and  in 
cases  of  special  improvement  areas,  and  in  the  Light  Kail  ways  Act,  1896, 
c.  48,  s.  13,  the  principle  of  contribution  by  reference  to  benefit  has 
to  some  extent  been  recognised.  In  the  case  of  the  Tower  Bridge 
Approaches  Act  (58  &  59  Vict.  c.  cxxx.)  some  concession  was  made  to 
the  advocates  of  betterment  charges.  The  present  condition  of  opinion 
and  legislation  in  England  is  fully  stated  in  Browne  and  Allan  on  Com- 
j)cnsatio7i,  2nd  ed.,  and  in  Hudson  on  Compensation,  953,  1500.  And  see 
KnigJd  v.  Langport  Drainage  Board,  1898,  14  T.  L.  E.  253 ;  In  re  London 
Co^tnty  Co2cncil  and  City  of  London  Brewery  Co.,  [1898]  1  Q.  B.  387; 
Ou:ford,  Ltd.,  v.  Z.  C.  C,  [1898]  2  Ch.  491. 

In  some  of  the  British  colonies  a  set-off  for  benefit  is  allowed 
{Harding  v.  Board  of  Land  and  Wm^Jcs,  1886,  11  App.  Cas.  208  (Vic- 
toria); Raleigh  Corpoi^ation  v.  Williams,  [1893]  App.  Cas.  540  (Ontario)). 

2.  Where  land  is  not  taken,  but  only  injuriously  afl'ected  by  the 
execution  of  the  authorised  works,  compensation  is  payable  in  the 
following  events: — 
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(1)  Where  the  loss  or  damage  flows  from  an  act  legalised  hj  the 
statutory  powers  of  the  promoters,  which  would  have  been  actionable 
but  for  these  powers  (Harrison  v.  Southwark  Water  Works,  [1891]  2  Ch. 
409 ;  Elnisley  v.  N.-E.  Ely.  Co.,  [1896]  1  Ch.  432). 

(2)  Where  the  loss  is  occasioned  by  the  construction,  and  not  by  the 
user,  of  the  works,  and  is  an  injury  to  lands,  and  not  a  personal  injury 
or  an  injury  to  trade  or  goodwill  (A.-G.  v.  Metropolitan  Ely.  Co.,  [1894] 
1  Q.  B.  384;  Hammersmith  Ely.  Co.  v.  Brand,  1869,  L.  E.  4  H.  L.  171). 

This  excludes  negligent  exercise  of  statutory  powers,  which  is  action- 
able (X.  B.  &  S.  C.  Ely.  Go.  v.  Truman,  1885,  11  App.  Cas.  45 ;  Beven  on 
Negligence,  3rd  ed.). 

The  rule  is  different  where  the  working  is  under  the  Waterworks 
Clauses  Act  {Fletcher  v.  Birkenhead  Corporation,  [1906]  1  K.  B.  605). 

The  injury  must  be  sustained  in  respect  of  the  ownership  of  some 
legal  right  or  interest  in  lands,  including  easements  (if.  B.  W.  v.  McCarthy, 
1874,  L.  E.  7  H.  L.  243 ;  In  re  Cowers  Walk  Schools,  1889,  24  Q.  B.  1). 
326 ;  Caledonian  Ely.  Co.  v.  Walkers  Trustees,  1882,  7  App.  Cas.  260). 
Whether  the  damage  is  permanent  or  temporary  does  not  affect  the  right 
to  recover,  but  only  the  amount  recoverable  {M.  B.  W.  v.  McCarthy, 
supra).  A  tramway  company  under  statutory  powers  was  allowed 
to  lay  a  tramway  along  a  street  subject  to  widening  the  street.  The 
promoters  took  A.'s  land  to  widen  the  street  and  then  laid  the  tramway 
in  the  street,  but  not  on  the  land  acquired  from  A.  Held  that  in  assess- 
ing the  compensation  payable  to  A.  he  was  entitled  to  the  value  of  the 
land  taken  and  the  depreciation  to  his  adjoining  land  by  throwing  into 
the  street  his  taken  land,  but  not  to  compensation  for  depreciation  in 
the  value  of  the  other  property  caused  by  running  trams  along  the  street 
{E.  V.  Mountford,  [1906]  2  K.  B.  814).  The  assessment  of  this  class  of 
damage,  past  or  future,  is  usually  deferred  till  the  works  are  complete 
{E.  V.  Eoidter,  1888,  20  Q.  B.  D.  132). 

3.  Where  lands  not  taken,  but  injuriously  affected,  are  held  by  the 
same  owner  as  lands  taken  for  the  same  common  object,  even  if  not 
under  the  same  title,  nor  physically  contiguous  to  those  taken,  the 
owner  is  entitled  to  compensation  for  severance  or  other  injurious 
affecting  if  the  taking  depreciates  his  land.  The  provisions  of  the 
Acts  do  not  seem  to  defeat  the  right  of  an  owner  where  the  lateral  right 
of  support  to  his  lands  is  affected  by  works  on  adjoining  land  which 
he  has  voluntarily  sold  to  promoters  {Manchester  Corporation  v.  New  Moss 
Colliery  Co.,  [1906]  2  Ch.  564).  The  right  to  proceed  under  the  Act  for 
compensation  exists  only  where  the  proceedings  causing  the  injury  are 
within  the  statutory  authority ;  but  the  assessment  of  damage  appears 
not  to  be  limited,  as  in  cases  where  no  land  is  taken  (Cowper  Essex  v. 
Acton  L.  B.,  1889,  14  App.  Cas.  153;  In  re  Coivers  Walk  Schools,  1889, 
24  Q.  B.  D.  326),  and  may  extend  even  to  depreciation  caused  by  the 
use  as  well  as  the  construction  of  the  undertaking  {Buccleuch  (Duke) 
V.  M.  B.  W.,  1872,  L.  E.  5  H.  L.  418). 

Where  land  subject  to  a  restrictive  covenant  was  taken  by  a  railway 
to  erect  a  railway  embankment,  the  erection  was  held  to  be  breach  of 
the  covenant,  and  to  give  a  claim  under  sec.  68  {Long  Eaton  Eecreation 
Grounds  Co.  v.  Midland  Ely.  Co.,  [1902]  2  K.  B.  574).  As  to  compen- 
sation to  a  lessee  for  injurious  affecting  by  taking  part  of  lands  on  which 
he  had  an  option  to  sink  a  colliery  shaft,  see  Ee  Masters  and  G.  W.  Ely., 
[1901]  2  K.  B.  84. 

The  damages  in  injurious  affecting  cases  are  usually  assessed  with  the 
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price  of  the  lands  taken,  but  in  separate  sums  if  either  party  so  requires ; 
and  not  only  all  past  damage,  but  all  future  damage  which  can  be  fore- 
seen, must  be  dealt  with  {Caledonian  Rly.  Co.  v.  Lockhart,  1860,  3  Macq. 
(H.  L.  Sc.)  808),  except  in  the  case  of  mines  or  minerals,  which  are  specially 
dealt  with  (see  below). 

The  value  is  ascertained  in  one  of  two  ways — (1)  by  assessing  the 
value  of  the  land  to  the  owner,  and  adding  compensation  for  damage 
directly  consequent  on  the  taking;  or  (2)  on  the  reinstatement  principle, 
by  fixing  such  a  price  as  will  enable  him  to  purchase  lands  and  premises 
of  equal  value  to  him  {London  S.  B.  v.  aS".-^:  Rly.  Co.,  1887,  3  T.  L.  E. 
710). 

In  the  damage  consequent  on  taking  are  included  damages  directly, 
and  not  remotely,  incurred  by  an  occupier  by  necessity  of  removal  {Bigg 
V.  London  {Mayor),  1873,  L.  K.  15  Eq.  370),  such  as  the  value  of  fixtures 
attached  to  the  freehold,  the  costs  of  removal  of  furniture  and  goods,  and 
loss  on  forced  sale  {Bx  parte  Bergin,  1884,  13  L.  R.  Jr.  245),  and  diminu- 
tion in  the  value  of  goodwill  in  consequence  of  the  expropriation  {Dublin 
{Mayor)  v.  Bowling,  1880,  6  L.  E.  Ir.  502 ;  see  Cooper  v.  M.  B.  W.,  1883, 
25  Ch.  D.  472;  B.  v.  Scard,  1894,  10  T.  L.  E.  545).  It  is  usual  to  add 
10  per  cent,  to  the  valuation  for  compulsory  purchase,  except  where  it 
is  excluded  by  statute  (see  53  &  54  Vict.  c.  70,  s.  21).  As  to  personal 
injury,  inconvenience,  and  annoyance,  see  Ex  parte  Bector  of  Saiinderton^ 
[1903]  1  Ch.  480. 

Great  controversies  have  from  time  to  time  arisen  as  to  the  inclusion 
or  exclusion  of  trade  interests,  especially  in  public-houses,  which  cannot 
be  regarded  as  satisfactorily  settled  (see  In  re  London  C.  C.  and  City  of 
London  Breivery  Co.,  [1898]  1  Q.  B.  387;  Be  Mountford,  [1906]  2  K.  B. 
814). 

The  interest  is  valued  as  at  the  date  of  service  of  notice  to  treat, 
where  no  other  date  is  indicated  by  the  special  Act  ( Wilhins  v.  Birming- 
ham {Mayor),  1883,  25  Ch.  D.  78;  Bexley  Heath  Bly.  v.  North,  [1894], 
2  Q.  B.  579).  As  to  interests  created  after  notice  to  treat,  see  Mercer 
V.  Liverpool,  St.  Helens,  and  Lancaster  Bly.  Co.,  [1904]  A.  C.  461).  The 
valuation  may  properly  include  the  potential  value  of  the  lands,  even 
when  occupied  by  a  church  {City  and  South  London  Bly.  Co.  v.  St.  Mary,, 
Woolnoth,  [1905]  A.  C.  1),  or  their  suitability  for  the  particular  purpose 
for  which  they  are  taken  {Biply  v.  G.  N.  Bly.  Co.,  1875,  L.  E.  10  Ch.  App. 
435 ;  Manchester  {Mayor)  v.  Ossalinski,  1883 ;  Cripps  on  Compensation 
(5th  ed.);  Bailey  v.  Isle  of  Thanet  Light  Blys.  Co.,  [1900]  1  Q.  B.  722). 

The  interest  of  a  tenant  or  lessee  is  usually  computed  on  so  many 
years'  purchase  of  the  difference  between  the  rent  reserved  and  the 
improved  annual  rental,  and  that  of  a  reversioner  by  calculating  the 
present  value  of  his  reversionary  interest.  Copyhold  lands  are  valued 
as  otlier  lands,  less  the  cost  of  enfranchisement. 

There  has  been  some  difference  of  judicial  opinion  as  to  whether  a 
second  assessment  can  be  made  of  damages  which  could  not  have  been 
foreseen  when  the  first  assessment  took  place,  which  cannot  be  said  to 
have  been  authoritatively  settled  (see  Lawrence  v.  G.  N.  Bly.  Co.,  1851, 
16  Q.  B.  343 ;  Croft  v.  L.  N.-  W.  Bly.  Co.,  1863,  32  L.  J.  Q.  B.  133).  On 
general  principles  of  law  the  right  would  appear  to  exist  {Barley  Main 
Co.  V.  Mitchell,  1886,  11  App.  Cas.  127),  unless  it  can  be  said  to  be  cut 
down  by  the  terms  of  the  special  and  incorporated  Acts. 

It  is  to  be  noted  that  the  right  to  compensation  for  injurious  affect- 
ing under  sec.  68  exists  whether  lands  or  easements  have  been  acquired 
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compiilsorily  or  by  agreement  {Kirkhy  v.  Harrogate  School  Board,  [1896] 
1  Ch.  437,  at  449).  Claims  for  compensation  under  sec.  68  are  assign- 
able (Dawson  v.  G.  K  &  City  Ely.  Co.,  [1905]  1  K.  B.  260,  C.  A.). 

Mines. — The  Eailways  Clauses  Consolidation  Act,  1845,  and  the 
Water  Works  Clauses  Act,  1847,  contain  provisions,  often  incorporated 
in  special  Acts,  with  reference  to  the  taking  of  mines  and  minerals.  In 
dealing  with  a  long  series  of  railway  Acts  it  is  necessary  to  consider 
carefully  the  effect  of  the  later  on  the  earlier  with  respect  to  repeals 
and  vested  rights  so  as  to  be  sure  that  the  compensation  is  determined 
by  the  right  tribunal  on  the  right  basis  (see  L.  &  N.-  W.  Ely.  v.  Walker, 
[1903]  A.  C.  289). 

The  effect  of  the  sections  above  referred  to  is  that  the  railway  acquires 
only  the  surface,  without  any  statutory  right  to  support  from  the  minerals 
{G.  W.  Ely.  Co.  v.  Bennett,  1867,  L.  E.  2  H.  L.  27),  and  that  the  time 
for  acquiring  and  paying  for  the  support  of  the  line  by  adjacent  or 
subjacent  minerals  does  not  arrive  until  the  owner  gives  notice  of  his 
intention  to  work  them.  It  is  immaterial  whether  the  working  is  by 
mining  or  by  open  cast,  provided  it  is  the  mode  usual  in  the  district 
{Midland  Ely.  Co.  v.  Robinson,  1889,  15  App.  Cas.  19). 

The  owner  can,  on  giving  notice  of  intention  to  work,  enter  on  the 
land  acquired  by  the  railway  and  dig  up  the  line  {Ruahon  Brick  and 
Terra-Cotta  Co.  v.  G.  W.  Rly.  Co.,  [1893]  1  Ch.  427);  but  till  the  time 
for  working  any  stratum  not  sold  arrives  no  compensation  is  payable 
{In  re  Lord  Gerrard  and  L.  N.-  W.  Rly.  Co.,  [1895]  1  Q.  B.  459 ;  Holliday 
V.  Wakefield  Corporation,  [1891]  App.  Cas.  81).  When  the  owner  gives 
his  notice  the  promoters  may  give  a  counter-notice  not  to  work,  and 
stating  their  willingness  to  pay  compensation.  The  measure  of  com- 
pensation is  not  the  value  of  the  minerals  at  the  date  of  the  counter- 
notice,  but  what  the  owners  would  have  made  out  of  the  minerals 
during  the  time  which  they  would  take  to  win  {Bwllfa  and  Merthyr 
Dare  Steam  Colleries  v.  Fonti/pridd  W.  W.,  [1903]  A.  C.  426 ;  see  James 
Joicey  &  Co.  v.  JH.  E.  Rly.  [1906]  1  K.  B.  195,  reversed  by  C.  A.,  [1907] 
1  K.  B.  402,  but  restored  by  H.  L.,  [1907]  W.  K  173 ;  23  T.  L.  K.  163). 

These  rules  apply  equally  where  the  promoters  or  the  owners  assign 
or  let  their  property  {Pountney  v.  Clayton,  1883, 11  Q.  B.  D.  820).  These 
provisions  differ  considerably  from  those  acquired  under  local  Acts  prior 
to  1845,  under  which,  without  buying  minerals,  the  promoters  acquired 
a  right  to  support,  without  compensation,  e.g.  in  the  case  of  canals 
{Knowles  v.  L.  &  Y.  Rly.  Co.,  1889,  14  App.  Cas.  248 ;  Chamber  Colliery 
Co.  V.  Rochdale  Canal  Co.,  [1895]  App.  Cas.  564;  L.  N.-W.  Rly.  Co.  v. 
Evans,  [1893]  1  Ch.  16 ;  New  Moss  Colliery  Co.  v.  M.  S.  &  L.  Rly.  Co., 
[1897]  1  Ch.  725),  and  of  railways  {G.  W.  Rly.  Co.  v.  Cefn  Cribbwr  Brick 
Co.,  [1894]  2  Ch.  157).  The  questions  arising  under  Inclosure  Acts  are 
somewhat  different  (Bell  v.  Dudley  (Earl),  [1895]  1  Ch.  182). 

The  compensation  for  un worked  minerals  under  the  Kailway  Clauses 
Act  is  ascertained  under  the  Lands  Clauses  Acts  (R.  v.  L.  N.-  W.  Rly. 
Co.,  [1894]  2  Q.  B.  512),  unless  the  special  Act  creates  another  tribunal 
(Hanley  and  Bucknall  Coal  Co.  v.  North  Staffordshire  Rly.  Co.,  1891,  64 
L.  T.  656).  As  to  interest  on  compensation  for  unworked  minerals,  see 
Fletcher  v.  L.  &  Y.  Rly.  Co.,  [1902]  1  Ch.  901. 

Lands  subject  to  Particular  Incidents  or  Charges. — Copyholds. 
— Where  copyholds  are  acquired  the  conveyance  is  entered  on  the  Court 
rolls  of  the  manor,  and  the  enrolment  has  the  same  effect  as  if  the  lands 
were  of  freehold  tenure  (1845,  s.  95),  and  until  enfranchisement  the 
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lands  continue  subject,  inter  alia,  to  fines  payable  on  the  death  of  the 
vendor  and  his  successors  before  or  after  enrolment.  These  fines  must 
be  included  in  the  compensation  for  enfranchisement  {Lord  Leconfield 
V.  L.  N.-W.  Mf/.  and  Ftirness  Ely.  Co.,  [1907]  1  Ch.  38).  Where  the 
vendor  of  copyliolds  dies  before  completion,  and  his  customary  heir  is 
admitted  to  enable  him  to  convey  under  sec.  95,  the  fines  and  fees  pay- 
able on  admission  fall  on  the  promoters  under  sec.  82  {Re  London  United 
Tramways  Act,  1900,  [1906]  1  Ch.  534).  Within  three  months  after 
enrolment  or  one  month  after  entry  on  the  lands,  the  promoters  must 
apply  for  enfranchisement  {Loaotlier  v.  Caledonian  Rly.,  [1892]  1  Ch.  73). 
The  measure  of  compensation  to  the  lord  is  the  amount  of  loss  (assessed 
on  the  improved  value  of  the  lands)  in  respect  of  fines,  heriots,  and  other 
services  and  matters  consequent  on  the  enfranchisement,  other  than  the 
fine  due  on  alienation  to  the  promoters  (1845,  ss.  96,  97)  {Ecclesiastical 
Commissioners  v.  X.  &  S.-W.  Rly.  Co.,  1854,  14  C.  B.  743;  Loiuther  v. 
Caledonian  Rly.  Co.,  [1892]  1  Ch.  73).  The  promoters  are  entitled  to 
an  acknowledgment  from  the  lord  of  their  right  to  production  of  his 
title-deeds  and  an  undertaking  for  safe  custody  {Ln  re  Agg-Gardner, 
1884,  25  Ch.  D.  600).  The  amount  assessed  is  paid  to  the  lord,  or  if  he 
be  a  tenant  for  life  is  paid  into  Court,  and  invested  for  the  benefit  of 
the  estate  {Ln  re  Wilson,  1863,  32  L.  J.  Ch.  191 ;  2  J.  &  H.  619 ;  3  De  G. 
J.  &  S.  410,  417 ;  70  E.  K  1206 ;  46  E.  E.  693).  On  payment  or  tender 
or  deposit  in  the  Bank  of  England  the  lord,  whether  under  disability  or 
not,  can  and  must  enfranchise,  or  if  he  does  not  or  fails  to  deduce  a 
satisfactory  title,  the  promoters  may  effect  the  same  end  by  executing 
a  deed  poll  (1845,  ss.  69,  73,  97).  AVliere  part  only  of  lands  subject  to  a 
customary  rent  are  taken,  the  rent  is  apportioned  (1845,  s.  98).  The 
steward  can  only  make  the  promoters  pay  fees  as  for  surrender  {Cooper 
V.  Norfolk  Rly.  Co.,  1849,  3  Ex.  546). 

Common  and  Waste  Lands. — Where  lands  of  this  kind  are  taken, 
both  the  lord  and  the  commoners  are  entitled  to  compensation  accord- 
ing to  their  interests.  The  lord,  on  payment  or  tender  of  the  agreed  or 
assessed  compensation,  conveys  to  the  promoters  his  interest  in  the  soil 
(1845,  ss.  99,  100).  He  is  not  deprived  of  this  interest  by  being  trustee 
for  the  commoners  as  well  as  lord  {A.-G.  v.  Meyrich,  [1893]  App.  Cas.  1), 
and  the  compensation  for  the  interest  of  the  commoners  may  be  treated 
for  by  a  committee  of  commoners,  or  if  none  is  appointed,  by  a  surveyor 
appointed  by  two  justices  (1845,  ss.  102-106). 

The  mode  of  assessment  is  by  agreement,  or  failing  agreement  by 
arbitration  or  jury  {Bee  v.  Stafford  &  Uttoxeter  Rly.  Co.,  1875,  23  W.  K. 
868).  The  interests  of  the  commoners  vest  in  the  promoters  on  payment 
or  deposit  of  the  compensation  and  execution  of  a  deed  poll  by  the  latter 
(1845,  8.  107),  subject  to  the  special  provisions  of  the  Commonable 
Rights  Compensation  Act,  1882,  45  &  46  Vict.  c.  15,  as  to  cases  within 
its  scope.  The  compensation  is  paid  over  to  the  committee  or  into  the 
Bank  of  England,  and  apportioned  among  those  commoners  who  can 
prove  a  legal  title  to  share  {Austen  v.  Amherst,  1878,  7  Ch.  D.  689 ; 
Hicluirds  v.  De  Winton,  [1903]  1  Ch.  507);  and  they  are  entitled  to 
costs  as  against  the  promoters  {Waterlow  v.  Burt,  1870,  39  L.  J.  Ch. 
425).  In  case  of  controversy  they  may  invoke  the  aid  of  the  Board  of 
Agriculture,  which  has  succeeded  the  Inclosure  Commissioners.  Com- 
moners can  prevent  the  promoters  from  proceeding  till  the  compensation 
has  been  properly  ascertained  {Stoneham  v.  L.  B,  &  S.  C.  Rly.  Co.,  1871, 
LR.  7  Q.B.I). 
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Mortgaged  Lands. — Where  lands  to  be  acquired  are  under  mortgage, 
the  promoters  may  acquire  the  interest  of  the  mortgagee,  and  if  the 
lands  are  an  insufficient  security  for  the  mortgage  the  value  of  the  lands 
must  be  agreed  as  between  mortgagee  and  the  person  entitled  to  the 
equity  of  redemption  or  failing  such  agreement  assessed  as  in  other 
cases ;  and  when  this  is  done  the  amount  is  paid  over  to  the  mortgagee, 
and  his  interest  in  the  land  ceases,  but  not  his  remedies  against  the 
mortgagor.  The  mortgagee  conveys  or  releases  his  interest  to  the 
promoters,  and  if  he  fails  to  do  so  the  promoters  can  vest  the  land 
in  themselves  by  deed  poll  (1845,  ss.  108,  109,  111,  113).  Provision  is 
made  for  taking  part  of  lands  in  mortgage  and  for  paying  the  costs 
of  reinvestment  if  paid  off  before  the  time  limited  for  redemption  (1845, 
s.  114).  Unless  the  mortgagee's  interest  is  acquired  the  promoters 
cannot  legally  enter  (Banken  v.  U.  &,  W.  India  Docks  Co.,  1850, 
19  L.  J.  Ch.  153;  Martin  v.  L.  C.  &  D.  Ely.  Co.,  1866,  L.  K.  1  Ch. 
App.  501). 

These  sections  do  not  apply  to  mortgages  of  chattels  or  goodwill ; 
but  where  a  mortgage  includes  goodwill,  the  mortgagee  may  be  entitled 
to  any  compensation  for  loss  of  profits  in  the  business  carried  on  on  the 
premises  taken  {Ex  'parte,  LamUon,  1876,  3  Ch.  D.  36  ;  Coojper  v.  M.  B.  JV., 
1883,  25  Ch.  D.  472). 

Bent-Charges,  etc. — Provision  is  made  for  extinction  of  rent-charges, 
rents  service,  and  chief  rents,  by  paying  the  agreed  or  assessed  com- 
pensation and  stating  a  release  of  the  charge,  or  in  default  of  its  owner 
by  deed  poll  executed  by  the  promoters.  The  release  operates  only  to 
release  so  much  of  the  charged  lands  as  are  not  actually  taken  (1845, 
ss.  115-118). 

Lands  under  Lease. — Where  part  of  lands  under  lease  is  taken  the 
rent  is  apportioned  (1845,  s.  119)  by  agreement  between  lessor  and 
lessee,  or  in  default  by  two  justices.  If  the  lessor  will  not  agree  the 
compulsory  powers  must  be  exercised  (Slipper  v.  Tottenham,  etc.,  Bly.  Co.,. 
1867,  L.  E.  4  Eq.  112).  The  costs  of  apportionment  do  not  fall  on  the 
promoters  unless  a  deposit  has  been  made  under  sec.  80  of  the  Act  of 
1845  {Ex  parte  Flower,  1866,  L.  E.  1  Ch.  599). 

Omitted  Interests. — Where  by  hond-fide  mistake  or  inadvertence  the 
promoters  fail  or  omit  to  buy  or  compensate  for  an  interest  in  lands  on 
which  they  have  entered  in  whatever  manner,  they  are  entitled  to 
remain  in  possession  of  such  lands  provided  that  within  six  months 
of  the  establishment  of  the  rights  of  the  entitled  owner,  they  obtain 
agreement  or  assessment  as  to  the  value  of  the  omitted  interest,  less 
improvements  if  any  are  created  by  the  promoters  (1845,  ss.  124-126 ; 
Hyde  v.  Manchester  {Mayor),  1852,  5  De  G.  &  Sm.  249  ;  64  E.  E.  1103 ; 
Salisbury  {Marquis  of)  v.  G.  N.  Bly.  Co.,  1858,  5  C.  B.  N.  S.  174;  and 
see  Ex  parte  Midland  Bly.  Co.,  [1904]  1  Ch.  61). 

Compensation  for  Eates  and  Taxes. — When  lands  have  been 
acquired  for  the  purposes  of  an  undertaking  the  promoters  (until  the 
works  are  completed,  and  such  part  of  them  as  becomes  assessable  is 
assessed)  are  liable  to  make  good  any  deficiency  in  land  tax  and  poor 
rate,  consequent  on  the  taking  of  the  land  (1845,  s.  133).  Poor  rate 
includes  burgh  rate  and  county  rate  (see  Farmer  v.  L.  N.-  W.  Bly.  Co.,. 
1888,  20  Q.  B.  D.  788),  but  not  the  metropolitan  general  purposes  rate, 
unless  it  is  named  in  the  special  Act  {Burrup  v.  L.  &  S.-  W.  Bly.  Co., 
1891,  64  L.  T.  112).  In  London  it  includes  poor  rate  and  anything 
chargeable  on  that  rate,  but  not  the  general  rate  now  assessed  and 
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collected  in  metropolitan  boroughs,  except  so  far  as  that  rate  includes 
the  poor  rate,  etc.  {Islington  Borough  Council  v.  London  School  Board, 
[1903]  2  K.  B.  354). 

The  liability  is  computed  on  the  rental,  whether  the  lands  taken 
were  or  were  not  occupied  when  taken,  and  whether  the  taking  was 
legal  or  not  {Pidney  Overseers  v.  Z.  &  S.-  TV.  Rly.  Co.,  [1891]  1  Q.  B.  440). 
Public  bodies  which  take  land  are  just  as  liable  as  commercial  promoters 
{Bristol  {Governor  of  Poor)  v.  Bristol  {Mayor),  1887,  18  Q.  B.  D.  549; 
Shoreditch  Vestry  v.  London  C.  C,  [1895]  2  Q.  B.  104).  The  deficiency 
is  calculated  with  regard  to  the  rateable  or  taxable  value  at  the  time 
when  the  special  Act  was  passed ;  and  where  the  lands  were  exempt 
nothing  is  payable  {Stratton  v.  M.  B.  IF.,  1875,  L.  E.  10  C.  P.  76).  In 
the  case  of  improvement  schemes  by  public  authorities  the  liability 
goes  on  till  the  improvement  is  structurally  completed  and  the 
land  to  be  sold  under  the  scheme  is  all  disposed  of  (s.c).  See  Land 
Tax. 

Conveyance. — Wliere  the  owner  of  lands  is  absolutely  entitled  and 
able  and  willing  to  make  a  good  title  and  to  accept  the  purchase- 
money  when  tendered,  the  lands  are  conveyed  at  the  cost  of  the 
promoters  by  deed  in  ordinary  form  or  the  forms  scheduled  to  the 
Act  of  1845  (A.  B.)  (1845,  ss.  81,  82).  Liability  to  costs  includes 
everything  concerned  with  the  conveyance,  but  nothing  concerned  with 
the  ascertainment  of  price  {In  re  Hampstead  Junction  Rly.  Co.,  1863, 
33  L.  T.  Ch.  79;  Ex  parte  Christ's  Hospital,  1864,  12  W.  li.  669).  It 
extends  to  costs  of  taking  out  representation  to  perfect  a  title  {In  re 
Lloyd  and  L.  N.-  W.  Rly.  Co.,  [1896]  2  Ch.  397). 

The  promoters  must  accept  a  formal  conveyance  settled  in  the  event 
of  disagreement  by  a  conveyancer  of  the  Court  {Re  Cary-Elioes  Contract, 
[1906]  2  Ch.  143). 

The  costs,  if  not  agreed  nor  paid,  may  be  taxed  in  the  Chancery 
Division  on  an  order  of  the  Court  at  the  expense  of  the  promoters, 
unless  over  one-sixth  is  taxed  off  (1845,  ss.  52,  83;  Ex  parte  Somerville, 
1883,  23  Ch.  D.  167).  The  costs,  when  taxed,  are  enforceable  under  the 
order,  or  by  distress  under  the  Lands  Clauses  Act,  ss.  53,  138. 

Payment  into  Court. — Where  the  owner  of  lands  has  only  a  limited 
interest,  and  is  only  entitled  to  sell  or  convey  under  the  Lands  Clauses 
Act,  the  purchase-money — (1)  if  under  £20,  can  be  paid  to  the  persons 
entitled  to  the  rents  and  profits  of  the  lands  (1845,  c.  18,  s.  72);  (2)  if 
over  £20  and  under  £200,  is  either  paid  into  the  Bank  of  England  or  to 
trustees  nominated  by  the  parties  entitled  to  receive  (1845,  c.  18,  s.  71); 
and  (3)  if  £200  or  over,  is  paid  into  Court  in  the  Chancery  Division 
(1845,  c.  18,  8.  69)  in  the  manner  prescribed  by  the  Supreme  Court 
Eunds  Kules  {Ann.  Pr.  1907). 

Where  trustees  of  a  Koman  Catholic  charity  had  a  power  of  sale 
with  the  consent  of  the  bishop,  they  were  held  to  be  absolutely  entitled 
(under  s.  69)  to  the  compensation  awarded,  and  to  be  able  to  receive  it 
out  of  Court  without  the  consent  of  the  Charity  Commissioners  {Re  Lord 
Mayor  of  Sheffield,  etc.,  [1903]  1  Ch.  203).  As  to  the  procedure  where 
lands  are  held  subject  to  a  term  to  secure  annuities  which  have 
dropped  but  the  reversioner  is  unknown,  see  Re  Harris,  [1901]  1  Ch. 
031. 

The  same  procedure  is  adopted  where  the  owners  are  prevented  from 
treating  or  cannot  make  a  good  title  or  refuse  to  convey  (1845,  ss.  76,  79). 

Where  this  course  is  adopted  the  promoters  can,  by  executing  a  deed 
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poll,  vest  in  themselves  the  lands  to  be  taken  (1845,  ss.  76,  77);  and  the 
owners  or  claimants  must  apply  to  the  Court  for  the  deposited  price  or 
compensation.  The  application  is  by  petition  or  summons,  according  as 
the  amount  is  over  or  under  £1000  (1845,  ss.  70,  78;  E.  S.  C.  1883, 
Order  55).  There  is  a  vast  mass  of  decisions  on  these  applications, 
which  turn  mainly  on  questions  of  real  property  law,  or  costs. 

The  making  of  the  deposit  is  obligatory  on  the  promoters  {Stone  v. 
Yeovil  (Mayor,  etc.),  1877,  2  C.  P.  D.  99),  but  may  be  dispensed  with 
{In  re  Milnes,  1875,  1  Ch.  D.  28).  If  it  raises  questions  of  con- 
struction of  a  will  or  otherwise  complicated  {In  re  Hicks,  1894,  63  L.  J. 
Ch.  568),  or  is  for  variation  of  an  order  made  on  petition  {In  re  Sanders, 
1894,  70  L.  T.  755),  the  Court  has  a  discretion  to  permit  proceedings  by 
petition  in  lieu  of  summons  {In  re  Bethlehem  and  Bridewell  Hospitals 
1885,  30  Ch.  D.  541).  The  persons  entitled  to  apply  for  payment  or 
transfer  are  the  persons  entitled  to  the  rents  and  profits  of  the  land 
which  the  sum  in  Court  represents  (1845,  c.  18,  s.  70),  and  the  applicant 
must  verify  his  title  (Order  52,  r.  18). 

The  deposit  is  treated  as  realty  but  may  be  invested,  and  (the 
income  is  treated  as  personalty)  until  it  is  applied  as  provided  by 
the  Act  (1845,  ss.  69,  70;  Kelland  v.  Fidford,  1877,  6  Ch.  D.  491). 

The  funds  in  Court  may  be  applied — 

(1)  In  purchasing  or  redeeming  land  tax  or  encumbrances  on  the 
lands  taken  or  effected  or  other  lands  settled  or  standing  limited  to  the 
same  uses,  including  purchase  of  the  surrender  of  a  beneficial  lease 
{Ex parte  Sheffield  {Mayor),  1856,  25  L.  J.  Ch.  587 ;  In  re  Derby  Municipal 
Estates,  1876,  3  Ch.  D.  289;  Kelland  v.  Fnlford,  1877,  6  Ch.  D.  491). 

(2)  In  the  purchase  of  other  lands  to  be  settled  to  the  like  uses,  or 
the  erection  of  new  buildings,  or  additions  or  improvements  to  existing 
buildings,  or  removing  or  replacing  buildings  interfered  with  by  the 
proximity  of  the  works. 

(3)  As  capital  moneys  under  the  Settled  Land  Acts,  as  amended  by 
the  Housing  of  the  Working  Classes  Act,  1890,  c.  70,  s.  74.  See  Cripps 
on  Compensation,  5th  ed. ;  Hudson  on  Compensation. 

(4)  In  interim  investments  in  any  security  authorised  for  funds  in 
Court  (1845,  c.  18,  s.  70 ;  E.  S.  C,  Order  22,  rr.  17,  17  a ;  Ann.  Pr.  1908). 

Costs. — The  Acts  contain  a  general  (s.  80)  and  several  special 
provisions  as  to  costs : — 

1.  The  promoters  have  to  bear  the  expense  of  valuing  the  interest  of 
an  owner  who  cannot  be  found  or  is  absent  from  the  realm  (1845,  s.  62). 

2.  The  coats  of  any  arbitration  as  to  disputed  compensation  under 
the  Acts,  but  not  (as  to  superfluous  lands)  including  the  fees  of  the 
arbitrators,  fall  on  the  promoters,  unless  the  award  is  for  the  same  or  a 
less  amount  than  the  promoters'  sealed  offer,  in  which  event  each  party 
pays  his  own  costs  (1845,  ss.  32,  51;  1895,  c.  11,  s.  1;  Miles y.  G.-W. 
Rly.  Co.,  [1896]  2  Q.  B.  432;  Shreioshury  {Earl)  v.  Wirrall  Railways 
Committee,  [1895]  2  Ch.  812).  The  costs  must  not  be  included  in  the 
award,  but  if  not  agreed,  may  be  taxed  by  a  master  of  the  Supreme 
Court,  who,  in  case  of  doubt,  will  not  tax  except  in  obedience  to  a 
mandamus  {Church  v.  London  School  Board,  1891,  40  W.  E.  333).  The 
taxation  is  not  open  to  review  (L.  C.  Act,  1895,  s.  1 ;  Re  Cannings,  Ltd., 
and  Middlesex  County  Council,  [1907]  1  K.  B.  51,  C.  A.).  Under  Michael 
Angelo  Taylor's  Act,  57  Geo.  ill.  c.  xxix.,  the  owner  gets  no  costs  in  any 
event,  and  if  less  is  awarded  than  was  offered,  is  liable  to  pay  the  costs 
of  the  local  authority. 
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3.  m  provUion-  ..  to  the  ««ts  of  asse—  by  a  jury  a^e 
«l-«.tWj£the^a  -«  o»  a^b.trat.on  (If  >.!Vi.  Co.,  1882, 
».  ltoi*»  Smilk.  188J.  12  Q.  B.  U.  481 ,  a.  v.  supreme  Court 

^'^T'ThJi'S  wbitrntion  w  to  superfluous  lands  are  in  the  discretion 

*^*irT»«^^''of  conveyance  fall  on  the  promoters. 

t  WblSSwTta^poBited  in  Court  under  the  Unds  Clauses  Act 
«  i.  «SZr/r  any  ^er  incorporated  Act.  the  junsd—  of  the 
?Ll-r  !r^».«v«  liAhilitv  for  costs  rests  on  sec.  80  of  the  Act  ot  l«4t), 
SSSt't.  J-Hir^'reUon  ast  costs  given  by  the  Judicature  Acts 
!«?/,  Z  /W«-  [1894]  1  Ch.  450).  This  enactment  imposes  on  the 
^ZJ^  Uability  for  all  reasonable  charges  (but  not  to  costs  incurred 
K2:^"^'a  vexatious  proceedings)  'under  the  following  heads  :- 
^  a)PiwhL.  and  taking  and  their  consequences  e^^.  apportioning 
««uUdSg  out  reprmntation  to  complete  title  (&j.«r^.  Mou^r 
ISM. L R  1  Ch.  App.  599;  In  re  Lloyd  and  Nm-th  London  Ely.  Co.,  [1896] 

2  Ch.  397V. 

<2>  Investment  in  Government  or  real  securities  or  as  capital  money 
under  the  Settled  Land  Acts:  including  brokerage  {Re  Magdalen  College 
(k/bn<.ri90n  2  Ch.  786 ;  Re  Gasdee,  [1901]  1  Ch.  923),  and  all  incidental 
ISSi  (In  re  Hanbun/s  Trv.ts,  1883,  52  L.  J.  ^h  687;  ^.  i^^i^^o..^ 
Ciarii^,  1906,  22  T.  L  li.  442;  Re  Leeds  Grammar  School,  [1901]  1  on. 


228). 

(3)  BeinveBtment  in  lands,  or  investment  redeeming  land  tax 
(1845.  c  18.  %,\\  Re  Thames'  Estate,  [1905]  1   Ch.  403;   Re   Clarh 

[19061  1  Ch.  615).  , .       .X, 

(4)  CoetB  of  disentailing  deeds  and  the  like  necessary  to  obtain  the 
ftHKit  out  of  Court  (Re  Navan  &  Kings  Cmirt  Rly.  Co.,  [1906]  1  Ir.  Eep. 
557).  or  of  constituting  a  proper  person  to  convey  copyholds  {Re  London 
Vniitd  Tramways  Ad,  1900,  [1906]  1  Ch.  534). 

(6)  iHtjnient  out  of  Court  (In  re  Bethlehem  Hospital,  1875,  L.  K.  19 
Kq.  457). 

Tliere  is  no  liability  where  the  deposit  in  Court  was  due  to  wilful 
iWimaI  to  receive  it  or  wilful  neglect  to  make  a  good  title,  nor  for  costs 
of  lillaition  between  adverse  claimants  (1845,  c.  18,  s.  80).  See  Cripps 
(SChedX 

8oniflOOU8  Lakdb. — Where  lands  are  acquired  under  the  Lands 
lam  Aeli,  they  vest  in  the  promoters,  subject  to  the  terms  of  their 
*il  Aei,  and,  generally  speaking,  may  be  dealt  with  by  them  in  the 
wsy  ss  hy  any  other  landowner,  subject  to  this  that  they  must  be 
■MQ  for  the  purposes  of  the  special  Act,  and  in  such  a  way  as  not  to 
ioeopaiTitale  tlie  promoters  from  carrying  out  the  special  Act  (Z.  &  S.-  W. 
Biff,  V.  BUtkmort,  1870,  L  K.  4  H.  L  610 ;  Swindcyii  W.  W.  v.  Wilts  and 
BtHm  CnmU,  1875.  L  U.  7  H.  L  697 ;  liaiiley  v.  G.  W.  Rly.  Co.,  1884,  26 
Ctt  I).  434;  Foder  v.  L  C.  &  D.  Rly.  Co.,  [1895]  1  Q.  B.  711 ;  A.-G.  v. 
Vd»tins,^on  Urban  DiMrid  CouncU,  [1898]  1  Ch.  66 ;  Macfie  v.  Callander 
• '  /.'/y.  Co.,  [  1 898]  A.  0.  270).    This  prevents  them  from  alienating 

•toi..  M..»M  uoless  it  was  acquired  for  extraordinarv  purposes  (1845,  s.  13 ; 
Bi^  V.  0,  W.IUp.Co,,tupra)  or  has  become  superthious  (1845,  s.  127). 
lilAdf  aoqiiirea  f  uiry  purposes  are  never  to  be  treated  as 

tgy^J^^  U^^^^^  jUy.  Co.  Y.  Caledonian  Rly, 
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Co.,  1871,  L.  E.  2  H.  L.  Sc.  660).  That  expression  does  not  include  even 
lands  occupied  for  an  abandoned  scheme  {Smith  v.  Smith,  1868,  L.  E. 
3  Ex.  282),  and  is  restricted  to  lands  which,  whether  acquired  com- 
pulsorily  or  by  negotiation,  turn  out  not  to  be  "  required,"  i.e.  "necessary" 
at  the  end  of  ten  years  or  the  prescribed  period.  The  term  does  not 
apply  to  lands  acquired  for  future  widening  of  the  line  {Broivn  v.  N.  B. 
Rly.  Co.,  1906,  8  Eraser  (Sc.)  534).  Where  the  surface  is  required  and 
mines  also  are  taken,  the  latter  appear  not  to  be  superfluous  {Hooiier 
V.  Bourne,  1880,  5  App.  Cas.  1) ;  nor  conversely  is  land  over  a  tunnel 
or  under  arches  {In  re  Metropolitan  District  Rly.  Go.  and  Cosh,  1880, 
13  Ch.  D.  607;  Foster  v.  L.  C  &  D.  Rly.  Co.,  [1895]  1  Q.  B.  711). 

Whether  lands  have  or  have  not  become  superfluous  is  in  each  case  a 
question  of  fact,  subject  to  any  question  of  estoppel.  Where  the  under- 
takers have  by  their  acts,  e.g.  recitals,  or  a  conveyance,  or  statements  in 
an  offer  for  sale,  treated  them  as  superfluous  (Z.  &  S.-W.  Rly.  Co.  v. 
Blackmore,  1870,  L.  E.  4  H.  L.  610 ;  Dunhill  v.  JST.-K  Rly.  Co.,  [1896] 
1  Ch.  121),  and  in  each  case  the  requirements  of  the  undertaking  and 
the  user  of  the  lands  before  or  after  the  end  of  the  prescribed  period 
have  to  be  considered  {Ho&per  v.  Bourne,  1880,  5  App.  Cas.  1,  16  ;  Foster 
v.  L.  C.  &  D.  Rly.  Co.,  [1895]  1  Q.  B.  711 ;  see  Onsloiu  v.  M.  S.  &  L.  Rly. 
Co.,  1895,  64  L.  J.  Ch.  355). 

They  may  become  superfluous  in  four  ways  {G.  W.  Rly.  Co.  v.  May, 
1874,  L.  E.  7H.  L.  283):— 

(«)  If  taken  compulsorily  upon  a  wrong  and  excessive  estimate  of 
the  area  required ; 

(5)  If  taken  on  compulsion  by  the  owner  when  only  part  was 
required  and  demanded  under  the  original  notice  to  treat; 

(c)  If  taken  and  required  for  permanent  works,  but  occupied  by 
works  subsequently  abandoned; 

{(l)  If  taken  for  temporary  purposes  which  have  come  to  an  end. 

They  do  not  become  superfluous  by  being  compulsorily  acquired  by 
other  promoters  under  another  special  Act  {Dunhill  v.  N.-E.  Rly.  Co., 
[1896]  1  Ch.  121).  If  they  become  superfluous  within  the  prescribed 
period  the  promoters  can  sell  (1845,  s.  127)  the  absolute  freehold 
interest  only,  subject  to  restrictive  conditions  for  their  own  protection, 
provided  that  they  do  not  reserve  any  interest  in  the  land  {L.  &  S.-  W. 
Rly.  Co.  V.  Gomni,  1882,  20  Ch.  D.  562 ;  In  re  Hi(jgins  and  Hitchmans 
Contract,  1882,  21  Ch.  D.  95;  Ray  v.  Walker,  [1892]  1  Q.  B.  88);  and 
the  lands  on  sale  appear  to  revert  to  their  original  condition  prior  to  the 
passing  of  the  special  Act  {Bird  v.  Eggleton,  1885,  29  Ch.  D.  1012). 

Where  superfluous  lands  are  not  in  a  town  and  not  built  upon 
{i.e.  covered  with  continuous  buildings),  nor  actually  used  for  building 
purposes,  the  promoters  must  first  ofl'er  them  to  the  owner  for  the  time 
being  of  the  lands  from  which  they  were  originally  severed ;  or  if  he  will 
not  purchase  or  cannot  be  found,  then  to  the  owners  for  the  time  being 
of  the  lands  immediately  adjoining.  They  cannot  give  a  valid  title  to 
an  outside  buyer  until  an  offer  has  been  made  to  the  persons  succes- 
sively entitled  to  pre-emption  {Carington  v.  Wycombe  Rly.  Co.,  1868, 
L.  E.  3  Ch.  377;  X.  &  S.-W.  Rly.  Co.  v.  Blackmore,  1870,  L.  E.  4  H.  L. 
610). 

The  right  to  pre-emption  arises  as  soon  as  the  promoters  have  done 
anything  which  clearly  shows  the  lands  to  be  superfluous  {Beaucham}!  v. 
G.  W.  Rly.  Co.,  1868,  L.  E.  3  Ch.  745;  Dunhill  v.  N.-E.  Rly.  Co.,  [1896] 
1  Ch.  121),  and  is  enforceable  by  action.     Where  the  lands  are  offered 
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to  peraons  entitled  to  pre-emption,  the  right  is  lost  if  refused  or  not 
accepted  within  six  weeks  of  receipt  (1845,  s.  129).  The  price,  if  not 
asreed  is  fixed  by  arbitration,  but  the  procedure  therein  is  not  regulated 
by  sees.  24-44  of  the  Act  of  1845.  Where  a  right  of  pre-emption  is  not 
cUimed.  tlie  promotere  may  sell  and  convey  all  the  rights  in  the  super- 
fluous lands  to  anyone  willing  to  purchase,  for  an  absolute  estate  in  fee 
simple  (1845,  ss.  131,  132;  Pmintney  v.  Clayton,  1883,  11  Q.  B.  D.  820). 
if  tlie  power  of  sale  is  not  exercised  within  the  prescribed  period,  super- 
fluous lands  are  not  forfeited  but  vest  in  the  adjoining  owners,  including 
lessees  or  owners  of  limited  interests  in  proportion  to  the  extent  of  their 
adjoining  lands  (1845,  s.  127),  without  the  need  of  any  consent  or 
acceptance  by  them  {G.  W,  Rly.  Co.  v.  May,  1875,  L.  R  7  H.  L.  283 ; 
BUidcmore  v.  L,  &  S.-W.  Ely.  Co.,  1870,  L.  R.  4  H.  L.  610;  Hooper  v. 
Bonrrn,  1880, 5  App.  Cas.  1 ;  Millar  v.  Waterford  Harbour  Co7iimissio7iers, 
[1004]  2  Ir.  Rep.  421).  The  division  is  usually,  but  not  invariably, 
made  according  to  the  length  of  the  frontage  of  each  adjoining  owner 
{Mooily  v.  Cm-bct,  1866,  L.  R.  1  Q.  B.  510;  Smith  v.  Smith,  1868,  L.  R. 
3  Ex.  282). 

Lands  not  required  by  a  local  authority  for  the  purposes  for  which 
they  were  acquired  may  be  used  for  other  purposes  in  certain  cases 
under  the  conditions  fixed  by  sec.  95  of  the  Public  Health  Act,  1907 
(7  Edw.  VII.  c.  53). 

[Anthi/rUies. — Cripps  on  Compensation,  5th  ed.,  1905  ;  Balfour-Browne 
and  Allan  on  Compensation,  2nd  ed.,  1903;  Hudson  on  Compensation, 
1906.] 

Land  Societies. — The  object  of  a  land  society  (often  called 
a  treehold  land  society)  is  to  enable  persons  of  small  means  to  become 
owners  of  plots  of  land  at  wholesale  prices.  Subscriptions  are  received 
from  the  members  and  applied  to  the  purchase  of  an  estate,  which  is 
laid  out  in  lots  of  a  convenient  size,  with  all  necessary  roads,  sewers,  and 
improvements.  The  lots  are  then  distributed  among  the  members,  by 
ballot  or  otherwise,  at  a  fixed  price,  which  is  made  to  include  the  initial 
price  of  the  land,  plus  the  expense  of  all  improvements  and  the  costs  of 
conveyance.  If  a  member  is  in  a  position  to  pay  for  his  lot  at  once,  he 
may  do  so,  and  obtain  his  conveyance  forthwith ;  otherwise  he  pays  for 
his  lot  by  instalments,  commonly  called  subscriptions,  and  which  include 
interest,  and  the  society  gives  him  a  conveyance  on  his  payments  being 
completed ;  or  he  obtains  a  conveyance  in  the  first  instance,  and  mort- 
ffagoi  the  property  to  the  society  as  security  for  the  due  payment  of 
bis  insUlments.  A  land  society  is  thus  essentially  dilferent  from  a 
building  society. 

"  A  freehold  land  society  buys  land  with  the  funds  contributed  by 
the  memben  of  the  society,  and  then  divides  it  amongst  them  ;  but  a 
building  society  advances  to  its  borrowing  members  money  derived  from 
the  suhscriptions,  and  which  the  borrowing  members  themselves  lay  out 
m  the  jpurchaso  of  lands  or  buiUlings,  and  then  mortgage  them  to  the 
•ocifty  {OHrne*  v.  Han-vion,  1859,  26  Beav.  435,  2^er  Romilly,  M.R.). 
It  not  ut  '  iitly  happens,  however,  that  a  land  society  and  a  building 

society  .  by  side  and  work  together  inider  practically  the  same 

uisiiaKemoiiL 

A  Und  society  may  be  established  by  deed  of  settlement ;  or  it  may 
take  Uie  fonn  of  a  joint-stock  company  under  the  Companies  Acts;  or 
It  may  be  registered  under  the  Industrial  and  Provident  Societies  Act, 
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1893,  56  &  57  Vict.  39,  and  it  is  believed  that  a  large  and  increasing 
number  of  societies  are  now  formed  in  this  way.  The  rights  and 
liabilities  of  the  members  will,  of  course,  vary  according  to  the  mode  in 
which  the  society  is  constituted.  An  ordinary  land  society  established 
by  deed  is  not  an  association  having  for  its  object  the  acquisition  of 
gain,  and  is  therefore  not  illegal  under  sec.  4  of  the  Companies  Act, 
1862,  although  consisting  of  more  than  twenty  members  {In  re  Siddall, 
1885,  29  Ch.  D.  1;  Crotothcr  v.  Thorley,  1884,  32  W.  E.  330;  Wicffield 
V.  Potter,  1883,  45  L.  T.  612).  In  WhUtingham  v.  Murdy,  1889,  60  L.  T. 
956,  a  contract  by  an  infant  for  the  purchase  of  an  allotment  from 
a  freehold  land  society  was  held  not  void  but  voidable,  and  capable 
of  ratification  after  the  infant  had  attained  his  majority. 

In  ascertaining  whether  the  owner  of  a  lot,  who  has  mortgaged  it 
to  the  society  to  secure  the  payment  of  his  subscriptions,  is  entitled  to 
a  vote  for  the  county  as  a  forty  shilling  freeholder,  it  would  seem  that 
the  sums  payable  in  respect  of  interest  are  alone  to  be  deducted,  and 
not  the  payments  made  in  reduction  of  the  principal  mortgage  debt  (see 
Eolleston  v.  Cope,  1871,  L.  K.  6  C.  P.  292 — decided  in  the  case  of  an 
advanced  member  of  a  building  society). 

{^Authorities. — Davis  on  Building  and  Land  Societies,  4th  ed. ;  Wurtz- 
burg  on  Building  Societies,  4th  ed.] 

Land  steward. — A  person  who  has  the  care  of  a  landed 
estate.  He  sees  that  the  covenants  in  the  leases  are  duly  fulfilled, 
sees  to  repairs,  and  generally  supervises  the  estate  on  behalf  of  the 
landlord. 
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Nature. 

The  land  tax  was  first  imposed  in  1689  (1  Will.  &  Mary,  c.  3).  It 
was  developed  from  the  fixed  assessments  imposed  by  the  Commonwealth 
on  the  abolition  of  the  subsidies  and  fifteenths  which  had  been  substi- 
tuted for  the  feudal  scutage.  It  was  intended  to  be  a  tax  on  personal 
property,  salaries  and  land;  and  in  1692  (4  Will.  &  Mary,  c.  1),  it  was 
charged  at  4s.  in  the  £  on  all  real  estate,  assessed  on  the  hond-fide 
rack-rent,  and  on  offices  (except  naval  and  military  offices),  and  at  24s. 
per  £100  on  personal  estate.  It  was  originally,  but  inappropriately, 
described  as  an  aid  by  a  land  tax,  when  it  was  more  correctly  a  national 
assessment.  In  1698  (9  &  10  Will.  in.  c.  10)  there  was  substituted  a 
grant  of  a  fixed  sum,  called  an  aid  by  a  land  tax ;  and  the  quotas  to  be 
collected  from  the  different  districts  were  specified.  From  1698  till 
1797  the  tax  was  voted  annually,  and  the  maximum  pound  rate  to  be 
levied  was  fixed.  The  tax  has  never  been  levied  in  Ireland,  but  was. 
extended  to  Scotland  at  the  Union,  and  the  quota  for  Scotland  was 
fixed  in  1706  by  the  Act  and  Treaty  of  Union,  6  Anne,  c.  11,  art.  ix., 
at  £48,000,  when  £1,997,763  was  the  English  portion,  and  more  or 
less  in  proportion  as  the  English  quota  rose  or  fell.  By  the  annual 
Act  of   1797  (1797,  c.  5,  ss.  2,  128)  the  English  quota  was  fixed  at 
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£1  989,073,  7s.  lOja.,  and  the  Scotch  quota  at  £47,954,  Is.  2d.;  and  the 
amount  to'  be  collected  from  specified  local  areas  in  each  kingdom  was 
also  fixed.  These  provisions  were  stereotyped  and  made  perpetual  m 
1798  (c  60  8,  1),  and  have  not  since  been  altered  (see  52  &  53  Vict. 
c  50.  8.  102).  The  Act  of  1802,  42  Geo.  iii.  c.  116,  s.  3,  while  repealing 
the  rest  of  the  1798  Act,  kept  sees.  1  and  2  alive  ;  but  sec.  2  was  repealed 
in  1898  (61  &  62  Vict.  c.  22).  The  provisions  as  to  the  quantum  and 
quotas  of  the  Ux  were  made  subject  to  provisions  as  to  redemption  and 
purchase,  now  superseded  by  subsequent  legislation ;  but  the  perpetual 
provisions  did  not  apply  to  taxation  imposed  by  the  Act  of  1797  on 
personal  estate,  offices,  or  pensions,  which  continued  to  depend  on  annual 
Acts  untU  abolished  in  1833  (3  &  4  Will.  iv.  c.  12).     See  IncOxME  Tax. 

Tlie  effect  of  thus  stereotyping  the  tax  has  been  to  keep  its  amount 
uurevised  and  unaltered  (except  by  redemption),  and  to  keep  the  local  and 
national  quotas  fixed,  regardless  of  the  enormous  relative  changes  in  the 
value  of  taxable  subjects  in  the  different  areas  of  taxation.  A  contro- 
versy at  one  time  existed,  in  which  it  was  contended  that  the  Land  Tax 
Commissioners  had  power  to  equalise  the  quotas ;  but  this  contention 
was  held  to  be  unfounded  (B.  v.  Tower  Division  Land  Tax  Commissioners^ 
1853,  22  L.  J.  Q.  B.  389). 

The  tax  never  was  a  charge  on  the  land,  in  the  strict  sense  of  that 
term,  but  was  merely  a  tax  upon  owners,  calculated  by  reference  to  their 
personalty,  the  offices  they  held,  or  the  land  they  occupied  {Astle  v. 
GrarU,  1781,  2  Doug.  722). 

The  maximum  pound  rate  to  be  levied  was  4s.  in  the  £  from  1797 
till  1896,  when  it  was  lowered  to  Is.  (59  &  60  Vict.  c.  28,  s.  31).  The 
minimum  rate  leviable  on  a  rich  area  is  now  Id.  in  the  £.  It  had  been 
as  low  as  l-17th  of  Id.  on  rich  areas. 

Deficiency. — Where  the  minimum  rate  does  not  produce  the  quota, 
the  deficiency  is  remitted. 

Surplus. — Where  the  minimum  rate  produces  more  than  the  quota, 
the  surplus  is  applied — (a)  in  making  allowances  to  assessors ;  (h)  in 
redeeming  tax  to  the  extent  of  l-30th  of  the  surplus  (1880,  c.  19,  s.  114; 
1896,  c.  28,  8.  32  (3)).  The  commissioners  must  before  24th  December 
in  each  year  certify  to  the  Inland  Kevenue  the  amount  of  any  surplus 
exceeding  £5  (1880,  c.  19,  s.  114). 


Incidence. 

The  tax  falls  on  the  following  subjects: — On  manors,  messuages, 
land  and  tenements,  quarries,  mines  of  coal,  tin,  and  lead,  copper, 
mundick,  iron,  and  other  mines;  iron  mills,  furnaces,  and  other  iron- 
works; alum  mines  and  works,  parks,  chases,  warrens,  woods,  under- 
wocxIk,  copscH,  fisliings,  tithes,  tolls,  annuities,  and  all  other  yearh/  profits, 
auil  all  hereditaments,  of  what  nature  and  kind  soever  they  be,  lying 
and  being,  hapiKiuing  or  arising,  within  the  areas  in  respect  whereof  the 
quotas  are  fixed,  and  on  the  persons  or  corporations  having  or  holding 
any  of  the  Uxablo  subjects  in  respect  thereof  (1797,  c.  5,  s.  4;  Hoijal 
Ktchawje  Amrurancc  v.    Vaughan,  1757  1  Burr.  155). 

I'ntil  1833  (3  &  4  Will.  iv.  c.  12)  the  tax  fell  on  personalty  as  well 
as  realty.  But  timt  portion  of  the  tax  was  not  rendered  perpetual  by 
38  (ieo.  III.  c.  60  (see  s.  2),  and  after  25th  March  1799  depended  on 
future  Acta;  but  in  practice  it  escaped  taxation.    See  Income  Tax. 
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There  has  been  a  good  deal  of  litigation  as  to  the  meaning  and  scope 
of  the  words  defining  incidence,  which  may  be  thus  summarised : 

"Tolls"  did  not  include  tolls  on  turnpike  roads  (1797,  c.  5,  s.  122). 
Taxable  tolls  are  taxed  as  tenements  distinct  from  the  site  of  the  bridges 
or  lands  in  respect  of  passage  over  which  they  are  chargeable,  and  are 
taxable  even  if  the  tax  on  the  site  of  the  bridges  or  lands  has  been 
redeemed  ( Vauxhall  Bridge  Co.  v.  Sawijer,  1851,  6  Ex.  Kep.  504 ;  Charing 
Cross  Bridge  Co.  v.  Mitchell,  1855,  4  E.  &  B.  549 ;  Waterloo  Bridge  Co. 
V.  Cull,  1858,  28  L.  J.  Q.  B.  70 ;  and  see  Newton  Chambers  &  Co.  v.  Hall, 
[1907]  2  K.  B.  446). 

Annuities  or  other  yearly  payments  secured  on  land  are  taxable,  and 
the  appropriate  part  of  the  tax  on  the  land  in  security  is  deducted  on 
payment  of  the  charge,  unless  its  terms  or  the  agreement  of  the  parties 
otherwise  provides  {Attwood  v.  Lainprey,  1719,  3  P.  Wms.  127^. ;  24  E.  E. 
997;  Ilohinson  v.  Stephens,  1709,  2  Salk.  616;  Nicholls  v.  Leeson,  1747, 
3  Atk.  573  ;  26  E.  E.  1131). 

All  persons  who  had  shares  or  interest  in  the  New  Eiver  Co.  (or 
the  Thames,  Marylebone,  or  Hampstead  Waterworks),  or  in  insurance 
offices,  or  in  the  King's  Printing  House,  and  companies  of  merchants, 
trade  guilds,  and  the  Bank  of  England,  were  taxable  (1797,  c.  5,  s.  57. 
See  New  JRiver  Co.  v.  Hertford  Land  Tax  Commissioners,  1856,  26  L.  J. 
Ex.  281).  This  rule  applies  now  only  where  the  shares  are  treated  as 
realty. 

The  tax  also  falls  on  fairs,  and  is  payable  by  tenants  of  booths, 
subject  to  deduction  from  their  rents  (1797,  c.  5,  ss.  125,  126),  and  a 
special  mode  of  recovery  (s.  42). 

A  railway  tunnel,  constructed  under  a  special  Act  authorising  the 
appropriation  and  use  of  subsoil  without  acquiring  the  surface,  has  been 
held  to  be  a  hereditament  subject  to  land  tax,  as  being  more  than  a  mere 
easement  {Metropolitan  Ely.  Co.  v.  Fowler,  [1893]  App.  Cas.  416  ;  and  cp. 
Holywell  Union  {Assessment  Committee)  v.  Halkyn  District  Mines  Drainage 
Co.,  [1895]  App.  Cas.  117).  In  Westminster  Corporation  v.  Johnson, 
[1904]  2  K.  B.  737,  it  was  held  that  a  sanitary  authority  in  London 
which  had  constructed  a  lavatory  under  a  street  had,  by  reason  of  sec. 
44  of  the  Public  Health  (London)  Act,  1891,  such  an  interest  in  the  soil 
of  the  street  as  to  be  chargeable  for  land  tax  in  respect  of  the  lavatory. 
But  in  the  case  of  a  mere  right  to  lay  pipes  through  or  under  land, 
which  is  only  an  easement,  the  owners  of  the  pipes  do  not  own  lands 
or  hereditaments  within  the  Act  {Chelsea  Waterivorks  v.  Boiuley,  1851, 
17  Q.  B.  358). 

Annual  tithe  rent-charge,  payable  in  lieu  of  the  extraordinary  tithe 
levied  on  hop  grounds,  orchards,  fruit  plantations,  and  market  gardens, 
has  been  held  to  be  exempt  from  land  tax,  which,  however,  is  deducted 
by  the  person  liable  to  pay  the  rent-charge  on  computing  its  capital 
value  {Carr  v.  Fowle,  [1893]  1  Q.  B.  251).  The  decision  rests  on  the 
construction  of  the  word  "  assessment "  in  49  &  50  Vict.  c.  54,  which  is 
treated  as  excepting  the  rent-charge  from  liability  under  the  word 
"  tithes  "  in  the  Act  of  1797. 

Fee-farm  rents,  rents  service,  or  other  rents,  payments,  sums  of 
money,  and  annuities  issuing  out  of,  or  payable  for,  any  lands,  or 
reserved  or  charged  thereupon,  are  taxable  (1797,  c.  5,  ss.  5,  24). 

The  amount  leviable  as  the  quota  cannot  be  diminished  by  any  acts 
of  the  taxpayer,  but  liability  to  pay  land  tax  may  be  legally  shifted  by 
the  owner  of  the  taxable  subject  on  to  his  tenant  or  occupier,  if  apt 
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words  aw  employed  in  the  contract  of  tenancy  or  occupation  (1797,  c.  5, 

M.  34, 35).  _  .  ^    .         .  ,        ^ 

Land  tax  has  been  held  to  be  witliin  covenants  imposing  on  a  tenant 
liability  for  "taxes"  {AmfiM  v.  WhUe,  1825,  Ry.  &  M.  246;  27  RR. 
745)  or  " parhainenUry  taxes"  (Manning  v.  Lun7i,  1845,  2  Car.  &  Kir. 
13 ;  and  see  Bourdin,  4th  ed.,  pp.  25,  26). 

Where  a  contract  of  tenancy  is  silent,  the  tenant  pays  the  tax,  and 
deducts  it  from  his  rent,  subject  to  reference  to  the  Land  Tax  Commis- 
sioners in  case  of  dispute  as  to  the  amount  which  is  to  be  deducted.  A 
deduction  must  be  made  from  the  current  rent,  and  if  not  so  made, 
oannot  be  recovered  later  (Spragg  v.  Hammond,  1820,  4  Moo.  C.  P.  431). 

A  tenant  who,  by  paying  a  premium,  sits  at  less  than  a  rack-rent,  is 
liable  for  the  proportion  of  land  tax  appropriate  to  his  beneficial  interest 
in  the  demised  premises  ( JrarrZ  v.  Co7ist,  1830,  10  Barn.  &  Cress.  634). 

Ezemption. — Crown  property,  if  in  the  occupation  of  the  Crown,  is 
exempt  from  the  tax  on  general  principles  (A.-G.  v.  ITill,  1836,  2  Mee. 
A  W.  160;  46  R.  R.  542;  Colchester  (Lord)  v.  Kewney,  1867,  L.  R.  2  Ex. 
252,  258),  but  Crown  property  in  private  occupation  is  not  exempt 
(1802,  c  116.  s.  141). 

Houses,  etc.,  occupied  by  persons  entitled  to  diplomatic  immunity 
are  not  exempt,  but  the  diplomatist  is  exempt,  and  the  owner  of  the 
house  is  liable  (1797,  c.  5,8.  46). 

Poor  persons  are  not  chargeable  with  land  tax  in  England,  Wales, 
or  Berwick-upon-Tweed  upon  lands,  tenements,  and  hereditaments  not 
of  the  full  yearly  value  of  20s.  on  the  whole  (1797,  c.  5,  s.  80). 

Where  the  owner  in  possession  of  the  rents  and  profits  of  any 
Und  or  other  property  on  which  land  tax  is  assessed  before  the  amount 
80  assessed  in  any  financial  year  is  paid  produces  to  the  collector  of  land 
tax  a  certificate  from  the  surveyor  of  taxes  that  such  owner  has  been 
allowed  a  total  exemption  from  income  tax  by  reason  of  his  income  not 
exceeding  £160,  the  said  amount  of  land  tax  shall  not  be  collected,  and 
if  such  owner  produces  to  the  said  collector  a  certificate  from  the 
surveyor  of  taxes  that  such  owner  has  been  allowed  in  that  year  an 
abatement  of  income  tax  by  reason  of  his  income  not  exceeding  £400, 
one  half  of  the  said  amount  of  land  tax  shall  not  be  collected,  and 
any  amount  of  land  tax  not  collected  by  reason  of  this  section  shall 
be  remitted  from  the  unredeemed  quota  of  the  land  tax  for  that  year 
(1898.  c.  10.  s.  12  (1)). 

The  following  buildings  are  exempt: — Colleges  and  halls  in  the 
Universities  of  Oxford  and  Cambridge;  the  colleges  of  Windsor,  Eton, 
Winohetter,  and  Westminster,  and  Bromley ;  and  the  corporation  of  the 
governors  of  tlie  charity  for  the  relief  of  poor  widows  and  children 
of  clenormen ;  and  hospiUils  in  England,  Wales,  and  Berwick-on-Tweed 
(1797,  c  5,  s.  25). 

^  The  exemption  extends  to  the  sites  of  the  colleges,  etc.,  and  buildings 
within  their  walls  and  limits,  and  houses  or  lands  which  belonged  on 
or  before  March  25,  169:i.  to  the  sites  of  any  college  or  hall,  and  to 
hutucs  or  knds  which  then  belonged  to  Christ's,  St.  Thomas's,  St.  Bar- 
Uiolomows,  Bethlehem,  or  Bridewell  Hospitals,  and  to  revenues  or  rents 
payable  before  that  date  to  any  of  those  hospitals  for  disbursement 
or  tJMJ  immediate  relief  of  the  poor  of  the  hospitals  (1797,  c.  5,  s.  1^5). 

Unds.  revenues,  or  rents  belonging  to  a  hospital  or  almshouse  or 
•etUad  to  pious  uses  which  were  assessed  under  the  Act  of  1692, 4  Will, 
ft  Mary.  c.  1 ,  an.  lu.t  exemi)t  from  the  tax.     And  in  the  case  of  hospitals, 
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or  almshouses  not  exempted  by  name,  the  Land  Tax  Commissioners 
have  to  decide  how  far  they  are  exempt  or  chargeable  (38  Geo.  ill. 
c.  5,  ss.  28,  29). 

The  exemptions  arose  originally  under  annual  Acts,  but  were  made 
perpetual  in  1798  (c.  60,  s.  1);  and  the  two  Acts  have  been  read  as 
conferring  exemption  only  as  to  hospitals  existing  in  1797  {Colchester 
{Lord)  V.  Kewney,  1867,  L.  E.  2  Ex.  253),  by  making  the  land  then 
chargeable  perpetually  subject  to  the  tax. 

In  fact  the  scheme  of  the  two  Acts  is  to  continue  the  charge  existing 
in  1797  on  the  lands  then  liable,  and  to  leave  exempt  those  then  exempt, 
regardless  of  any  change  in  the  user  of  the  exempted  lands  since  that 
date  {Cox  v.  Rabbits,  1878,  3  App.  Cas.  473). 

Allotments  under  Inclosure  Acts  are  exempt,  if  made  in  respect 
of  lands  or  common  rights  belonging  to  hospitals  {Boelim  v.  Wood,  1823, 
1  Turn.  &  R  332;  37  E.  E.  1128). 

The  exemption  of  college  buildings  applies  to  buildings  taken  into 
and  made  part  of  the  college  between  1693  and  1797,  but  not  if  in  a 
special  Act  authorising  the  taking  the  liability  of  the  land  to  all  taxes 
is  preserved  {All  Souls'  College  v.  Costar,  1804,  3  BoS.  &  Pul.  635). 

The  exemption  of  hospitals  extends  to  buildings  within  their  limits 
{Harrison  v.  Bulcock,  1788,  1  Black.  H.  68 ;  2  E.  E.  718),  and  to  land 
which,  on  or  before  the  date  named,  belonged  to  any  of  the  institution, 
above  named,  whether  they  form  part  of  or  are  appurtenant  to  the 
sites  of  the  institutions  or  not,  and  whether  they  are  in  the  occupation 
of  the  institution  or  let  to  tenants  {Governors  of  St,  Thomas\  St.  Bartholo- 
mews, and  Bridewell  Hospitals  v.  Hudgell,  [1901]  1  K.  B.  364). 

Certain  particular  exemptions  of  land  from  taxes  by  statutes  prior 
to  1798  have  been  held  to  continue  as  to  the  land  tax  under  the  Act 
of  1797  (  Williams  v.  Pritchard,  1790,  4  T.  E.  2 ;  2  E.  E.  310 ;  Pritchard 
V.  Heywood,  1800,  8  T.  E.  468). 

At  one  time  Eoman  Catholics  who  would  not  take  the  oath  of 
allegiance  and  supremacy  were  doubly  assessed.  Full  powers  for  relief 
were  given  in  1831  (1  &  2  Will.  iv.  c.  21). 

Assessment,  Collection,  and  Management. 

"  The  provisions  for  assessing,  collecting  and  redeeming  land  tax  are 
contained  in  numerous  Acts  which  are  mainly  repealed  or  obsolete,  thus 
rendering  any  investigation  of  the  existing  law  a  work  of  trouble  and 
uncertainty,  even  to  members  of  the  legal  profession  "  (Bourdin,  4th  ed., 
p.  v.).  This  difhculty  has  to  some  extent  been  lessened  by  the  wholesale 
repeals  effected  in  1896  (Finance  Act,  1896,  c.  28,  s.  40);  and  1898 
(61  &  62  Vict.  c.  22).  But  in  order  to  ascertain  the  present  mode  of 
assessment,  etc.,  it  is  necessary  to  compare  and  reconcile  the  numerous 
Land  Tax  Acts  with  the  Taxes  Management  Act,  1880,  c.  19,  and  the 
land  tax  provisions  of  the  Finance  Act,  1896;  c.  28.  The  tax  is  an 
assessed  tax,  and  its  collection  and  management  is  under  the  supervision 
of  the  Commissioners  of  Inland  Eevenue,  subject  to  the  authority,  direc- 
tion, and  control  of  the  Treasury  (53  &  54  Vict.  c.  21,  ss.  1,  39).  See 
Inland  Eevenue. 

Land  Commissioners. — Land  Tax  Commissioners  have  been  from  time 

to  time  appointed  under  Land  Tax  Commissioners  Names  Acts.     The 

most  recent  of  the  Acts  in  force  is  that  of  1906  (6  Edw.  vn.  c.  52).     It 

provides  that  the  persons  named  in  a  schedule  signed  by  and  deposited 
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with  the  clerk  of  the  House  of  Commons  shall  be  as  fully  qualified  as  if 
they  had  been  actually  named  in  the  Land  Tax  Commissioners  Act  1827, 
7  &  8  Geo  IV.  c  75,  in  which  and  in  subsequent  Acts  until  1^^^  ('^-^  ^ 
r\  VicL  c  64^  it  was  usual  to  specify  the  commissioners.  The  schedule 
waaVrinted  in  the  Larulan  Gazette  of  December  28,  1906  (p.  9149). 

To  be  entitled  to  act,  a  commissioner  must  be  named  in  the  schedule. 

The  property  qualifications  required  by  the  Acts  of  1797,  c.  5,  s.  91, 
and  1798  (c  48,  s.  3).  for  county  commissioners  were  abolished  m  1906 
(c.  52  a.  1).  and  no  inhabitancy  qualification  is  imposed.  The  property 
qualifications  for  borough  commissioners  (1798,  c.  48,  s.  2)  were 
aboliahed  in  1906,  but  the  qualification  by  inhabitancy  (1798,  c.  48, 

8.  2)  remains.  .  .  -^        i  v. 

Commissioners  for  a  county  at  large  can  act  for  a  city  or  borough 

for  which  there  are  not  enough  borough  commissioners  (1797,  c.  5,  s.  86 ; 

1906,  c.  52). 

Besides  the  scheduled  commissioners,  all  justices  of  the  peace  for  a 
county,  riding,  division,  district,  or  borough  may  act  as  commissioners 
(1827,  c  75,  s.  1 ;  1906,  c.  52,  s.  3),  and  mayors  of  cities  and  boroughs 
may  also  act  for  their  city  or  borough  (1797,  c.  5,  s.  87). 

No  person  who  is  or  has  been  inspector  or  surveyor  of  assessed  taxes 
or  collector  of  any  aid  granted  to  the  Crown  can  act  as  commissioner 
(1797,  c.  5,  8.  92 ;  1827,  c.  75,  s.  6). 

No  declaration  as  to  qualification  is  now  required,  the  enactments 
requiring  such  declaration  having  been  repealed  in  1906  (c.  52,  s.  2).  But 
a  person  who  acts  without  being  qualified  is  liable  to  a  penalty  of  £50 
(1797,  c.  5,  s.  96  ;  1798,  c.  48,  s.  1),  recoverable  by  action  or  information 
by  a  common  informer. 

The  commissioners  for  each  district  (county  or  borough)  must  meet 
together  from  time  to  time  within  the  times  prescribed  by  the  Taxes 
Management  Act,  1880,  at  the  most  usual  place  of  meeting  in  their 
division  (1880,  c.  19,  s.  26  (1)).  Two  are  a  quorum  (1797,  c.  5,  ss.  7,  8 ; 
1818,  c.  38,  s.  5 ;  1880,  c.  19,  s.  5).  At  the  first  general  meeting  for  each 
year  they  must  appoint  a  clerk  (1880,  c.  19,  s.  41  (6)),  and  at  least  two 
awOMors  (1797,  c.  5,  ss.  8,  19,  45,  47).  The  remuneration  of  the 
■MCHiinrs  is  now  regulated  by  sec.  114  (10)  of  the  Taxes  Management 
Act,  1880  (c.  19). 

At  the  general  meeting  they  ascertain  the  sum  to  be  charged  on  each 
diviaion  of  their  district  to  make  up  the  quota  for  the  whole  district ; 
and  they  may  and  do  subdivide  themselves  into  bodies  of  not  less  than 
three  to  act  for  each  division  (1797,  c.  5,  ss.  7,  8). 

The  commissioners  for  a  division,  with  the  assent  of  the  Board  of 
Inland  Bevenue,  may  group  parishes  for  purposes  of  collection  of  tax 
(1880,  c  19,  a.  72),  and  dissolve  the  groups  if  they  are  found  incon- 
venient The  nomination  of  collectors  is  now  regulated  by  sees.  73-79 
of  the  Taxes  Management  Act,  1880.  The  remuneration  of  the  collectors 
haa,  since  April  5, 1891;  been  regulated  by  sec.  1  of  the  Taxes  Kegulation 
of  Kemuneration  Act,  1892,  55  &  56  Vict.  c.  25. 

Mod4  qf  Asustnunt.—The  taxable  subject  is  to  be  rated  and  assessed 
in  Uic  parish  in  which  it  lies  (1797,  c.  5,  s.  53),  except  in  the  case  of 
lands  formerly  waste  or  open,  or  common  fields,  which  have  been  since 
molosures,  rated,  etc.,  in  a  parish  other  than  that  in  which  they  lie 

li#  '  ^Sll?^  ^  ^'*  ^^^^'  ^'  ^^'  ^'  ^'^'  ^^^^^^'  '^)'  ^"^^  of  lands  which  from 
before  1798  liave  been  assessed  in  another  parish.  Where  lands  by 
Jong  usage  have  been  assessed  in  a  parish  in  which  they  do  not  lie,  the 
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commissioners  cannot  transfer  them  to  their  proper  parish  (B.  v.  Morpeth 
Land  Tax  Commissioners,  1877,  36  L.  T.  376).  Mandamus  lies  to  the 
commissioners  to  compel  a  proper  assessment  {A.-G.  v.  Haytor  La^i^d 
Tax  Commissioners,  1823,  12  Price  Ex.  647 ;  but  see  B.  v.  Holhorn  Land 
Tax  Commissioners,  1850,  5  Ex.  Eep.  248). 

Special  provision  is  made  as  to  the  place  and  mode  of  assessment  of 
certain  lands  and  subjects  (1797,  c.  5,  ss.  37,  57,  70,  71,  77-79,  106,  107, 
124;  1878,  c.  15,  s.  16). 

Where  land  has  been  assessed  in  two  places,  or  a  dispute  arises  as  to 
the  proper  place  for  assessment,  the  King's  Bench  Division  can  give 
relief  or  settle  the  dispute  (1838,  c.  58,  ss.  2-4;  see  Ln  re  Glatton  Land 
Tax  Commissioners,  1845,  6  Mee.  &  W.  689 ;  56  E.  E.  771). 

In  the  case  of  parishes  detached  from  the  county  to  which  they 
originally  belonged,  and  transferred  to  other  counties,  the  amount 
chargeable  at  the  transfer  is  certified  by  the  commissioners,  who  then 
assess  the  commissioners  for  the  county  to  which  the  parish  is  trans- 
ferred, and  they  assess,  raise,  and  levy  subject  to  redemption  (1842, 
c.  37,  s.  6). 

The  assessment  for  land  tax  is  made  for  the  year  commencing 
on  March  25,  and  ending  on  the  next  March  24  (1880,  c.  19,  s. 
48  (1)). 

Under  sec.  180  of  the  Act  of  1802  the  assessment  was  made  on  the 
net  annual  value  of  the  taxable  subject,  and  not  on  the  gross  annual 
value  {B.  v.  Ivychnrch  Hundred  Land  Tax  Commissioners,  1894,  Q.  B.  D., 
reported  only  in  Bourdin  on  Land  Tax,  4th  ed.,  p.  192). 

This  mode  of  assessment  was  altered  by  the  Finance  Act,  1896, 
59  &  60  Vict.  c.  28,  s.  31,  under  which  the  amount  assessed  in  any  year 
in  a  land  tax  parish  on  account  of  the  unredeemed  quota  of  land  tax 
charged  against  the  parish  must  not  exceed  the  amount  to  be  produced 
by  a  rate  of  Is.  in  the  £  on  the  annual  value  of  the  land,  etc.,  subject  to 
tax  determined  by  the  purposes  of  Sched.  A  of  the  Income  Tax  Act, 
1842,  or  if  there  has  been  no  such  determination,  then  as  determined  by 
them  on  that  basis  for  the  purposes  of  ss.  31-35  of  the  Act  of  1896 ;  see 
s.  35.  The  annual  value  means  that  value  as  determined  by  the  Income 
Tax  Commissioners. 

The  Inland  Eevenue  Department  reads  this  Act  as  meaning  that  the 
Schedule  A  assessment  is  to  be  applied  only  where  the  taxable  limit 
under  the  schedule  is  not  reached.  The  instructions  given  are: 
" '  Schedule  A  income  tax  annual  value '  is  only  required  to  be  taken 
as  the  basis  of  assessment  in  parishes  in  which  a  remission  of  land  tax 
is  authorised  and  required  to  be  made  under  the  provisions  of  the 
Finance  Act,  1896,  and  in  parishes  where  the  unredeemed  quota  is 
required  to  be  raised  by  a  rate  of  not  less  than  a  Id."  in  the  £. 
The  correctness  of  this  interpretation  is  open  to  controversy,  and  has 
not  yet  been  legally  determined. 

For  the  purpose  of  assessment  the  assessors  and  surveyors  of  taxes 
may  inspect  all  parish  books  (1880,  c.  19,  ss.  39,  61).  When  the 
assessors  have  made  the  assessment  they  deliver  one  copy  to  the 
district  commissioners  and  another  to  the  collector  (1797,  c.  5,  s.  8; 
1812,  c.  116,  s.  181).  The  assessment  is  open  to  examination  by  the 
inspector  or  surveyor  of  taxes  (1813,  c.  123,  s.  17). 

Appeals  by  persons  aggrieved  lie  to  the  district  commissioners,  whose 
decision  is  final  (1797,  c.  5,  ss.  8,  23),  and  are  not  subject  to  appeal  by 
case  stated  to  the  High  Court,  as  in  the  case  of  house  tax  or  income  tax 
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(see  1880  c.  19  s.  59).    They  can  abate  the  assessment  if  it  is  too  high 
on  particular  land  (1797,  c.  5,  s.  84;  1802,  c.  116,  s.  181). 

-  The  fact  of  no  land  Ux  having  been  assessed  on  lands  for  a  con- 
Biderable  number  of  years  may  reasonably  be  regarded  as  presumptive 
evidence  that  the  property  at  one  time  formed  part  of  an  estate  m 
re8i)ect  of  which  the  owner  had  redeemed  the  tax  or  been  otherwise 
exonerated  "  (Bourdin.  4th  ed.). 

If  the  rate  tissessed  does  not  produce  the  quota  of  unredeemed  tax, 
the  commifiBioners  reassess  to  make  good  the  deficiency  (1797,  c.  5,  s.  18). 
Parishes  are  answerable  for  default  in  collecting  the  quota  unless  by 
special  enactment  they  are  relieved  from  liability  to  reassessment  (1880, 
c.19.8.112). 

AsBessment  must  be  made  in  every  district  in  which  there  is  any  land 
not  exonerated  from  the  tax  (1802,  c.  116,  s.  182). 

ColUdum. — The  land  tax  payable  on  an  assessment  made  for  a 
"  financial  year  "  is  payable  on  or  before  January  1  in  that  year,  unless 
included  in  an  assessment  signed  and  allowed  after  January  1;  in  which 
event  it  falls  due  on  the  day  after  it  is  signed  and  allowed  by  the  Land 
Tax  Commissioners  (1880,  c.  19,  s.  82).  It  is  demanded  by  the  collectors 
from  the  occupiers,  who,  if  it  is  paid,  give,  without  charge,  acquittances 
in  the  prescribed  form  signed  by  them ;  and  if  payment  is  refused,  can 
distrain  by  virtue  of  the  authority  given  to  the  collectors  under  the 
warrants  appointing  them. 

The  acts  of  the  collector  are  not  rendered  illegal  because  the  com- 
missioners, with  a  view  to  speedy  redemption,  have  assessed  more  than 
enough  to  raise  the  quota  (Allen  v.  Sharp,  1848,  17  L.  J.  Ex.  209; 
Simpkin  v.  Robinson,  1881,  45  L.  T.  224). 

The  procedure  as  to  distress  is  now  regulated  by  sec.  86  of  the  Taxes 
Maoaeement  Act,  1880.  When  land  tax  is  in  arrear  the  goods  and 
chattels  of  the  defaulter  cannot  be  seized  or  acquired  by  any  person 
(except  at  the  suit  of  the  landlord  for  arrears  of  rent),  unless  he  first 
pays  the  collector  the  arrears  of  land  tax  not  exceeding  one  year's 
arrears  (1880,  c.  19,  s.  88  (1)).  Where  more  than  a  year's  tax  is  in 
arrear,  and  a  private  person  has  seized,  he  can  proceed  on  paying  over 
one  year's  tax  to  the  collector;  but  if  he  refuses,  the  collector  can 
distrain  and  sell  to  realise  the  whole  of  the  arrears  (s.  88  (2)). 

Tenants  who  have  paid  the  tax  without  a  covenant  to  that  effect  in 
the  contract  of  tenancy,  deduct  it  from  their  rent.  In  certain  cases  it 
can  be  deducted  even  when  the  tax  has  been  redeemed  (1797,  c.  5, 
M.  30. 31 ;  1802,  c.  116,  s.  127 ;  Moody  v.  Wells  {Dean),  1856,  25  L.  J.  C.  P. 
273;  as  to  irregularities  in  distress,  see  1797,  c.  5,  s.  17;  1898,  c.  22). 

/Viw«,e/c.— Fines,  penalties,  and  forfeitures  under  the  Land  Tax  Acts 
can  be  recovered  only  by  authority  of  the  Inland  Kevenue  Commissioners, 
and  iu  Uie  name  of  an  Inland  Kevenue  ofticer  or  of  the  Attorney-General 
The  proceedings  may  Ije  taken  in  the  High  Court  (1890,  c.  21,  ss.  21,  22; 
1880,  c.  19,  a  21 ;  and  see  Inland  Revenue). 

-^'^'•J!'^— The  Inland  Kevenue  Department  have  to  submit  to  the 
Aiiditor-Gcoeral  an  account  of  all  their  receipts  and  expenditure  as  to 
Uie  aasMsment  and  collection  of  land  tax,  and  certificates  as  to  sums 
due  under  contracts  to  redeem  land  tax  (1802,  c.  116,  s.  37;  1834,  c.  60, 
a  6;  1890,  c.  21,  s.  13;  and  see  Inland  Kevenue). 
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Redemption. 

Who  mmj  Redeem. — The  object  of  making  the  land  tax  perpetual  m 
1798  was  to  enable  the  Government,  by  the  facilities  offered  for  its 
redemption  or  purchase,  to  cause  the  taxpayer  to  purchase  3  per  cent. 
Government  Stock  and  transfer  it  to  the  National  Debt  Commissioners 
for  the  reduction  of  the  National  Debt,  to  be  cancelled  by  them 
(38  Geo.  III.  c.  60,  preamble).  The  consideration  for  such  purchase  was 
to  be  the  redemption  and  extinction  of  the  tax  where  the  purchaser 
was  owner  of  or  interested  in  the  lands,  and  the  acquisition  of  a 
rent  charge  where  the  purchaser  was  a  stranger  or  did  not  desire  the 
exoneration  of  the  lands.  The  policy  of  the  legislature  on  this  subject 
has  changed  from  time  to  time.  It  is  summarised  below,  subject  to  the 
remark  that  contracts  for  redemption  or  purchase  are  still  in  the  main 
governed  by  the  statutes  under  which  they  were  authorised,  although 
these  Acts  have  been  repealed  (see  1802,  c.  116,  ss.  2, 127),  and  that  this 
mode  of  legislation  makes  it  necessary  for  purposes  of  conveyancing  and 
succession  to  resort  in  the  case  of  land  tax  to  statutes  long  since  repealed 
(see  Pigott  v.  Pigott,  1867,  L.  E.  4  Eq.  549 ;  Bourdin,  4th  ed.,  68). 

Under  the  Act  of  1798  the  option  of  redemption  was  given  pre- 
ferentially to  persons  in  possession  for  an  estate  of  inheritance,  and 
after  them  to  persons  entitled  in  remainder,  reversion,  or  expectancy. 
The  redemptioner  could  either  redeem  the  tax  simpliciter,  with  the  effect 
of  merging  it  in  the  inheritance  and  extinguishing  it,  or  could  in  the 
contract  declare  his  election  not  to  exonerate  the  land  from  the  tax,  but 
to  be  treated  as  if  he  were  not  interested  in  the  land  (1802,  c.  116,  s.  40). 
A  leaseholder  who  redeemed  had,  how^ever,  a  charge  for  the  cost  {Neam 
V.  Moorsom,  1868,  37  L.  J.  Ch.  274). 

The  Act  also  contemplated  purchase  of  the  tax  by  strangers ;  but 
owing  to  extension  of  the  time  for  redemption  by  persons  interested, 
this  power  was  never  exercised  under  the  Act  of  1798.  By  the  Act  of 
1802,  s.  1,  the  provisions  as  to  redemption  of  the  Act  of  1798,  and  its 
numerous  amendments  of  1799,  1800,  and  1801,  were  repealed  except  as 
to  contracts  already  made ;  the  option  of  persons  interested  to  be  treated 
as  purchasers  was  taken  away;  and  the  time  for  exercise  of  pre- 
ferential rights  to  redeem  was  extended  until  eJune  24,  1903.  When 
this  time  had  elapsed  strangers  were  allowed  to  purchase  the  tax  as  a 
fee-farm  rent  (1802,  c.  116,  s.  154  {rep.)).  This  power  was  taken  away 
in  1853  (1853,  c.  117,  s.  1),  and  now  only  persons  interested  in  the  lands 
can  redeem  the  tax. 

General  Provisions. — The  persons  who  are  now  entitled  to  contract 
for  the  redemption  of  land  tax  charged  on  any  taxable  property  are,  all 
persons  who  have  an  estate  or  interest  in  the  property,  except  tenants 
at  a  rack-rent  and  tenants  holding  under  the  Crown  (1802,  c.  116,  s.  10 ; 
1853,  c.  117,  s.  1).  This  is  extended  so  as  to  provide  for  trustees  under 
settlements,  guardians  of  infants,  and  committees  of  lunatics  or  idiots, 
and  also  coparceners,  tenants  in  common,  or  joint-tenants,  and  corpora- 
tions and  companies,  and  trustees  for  charitable  or  other  public  purposes 
(1802,  c.  116,  ss.  9-14),  and  promoters  under  special  Acts  which  incor- 
porate the  Land  Clauses  Consolidation  Act,  1845.  Such  promoters  are 
liable  during  the  construction  of  their  works  to  pay  any  deficiency  in  land 
tax  caused  by  their  taking  the  land  (8  &  9  Vict.  c.  18,  s.  133). 

Contracts  for  the  redemption  of  lands  are  construed  as  applying  to 
include  everything  down  to  the  centre  of  the  earth,  unless  at  the  date 
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of  redemption  there  exists  under  them  a  separate  and  distinct  heredita- 
ment liable  to  separate  assessment  {Newtaii  Chambers  Ltd.  v.  Hall,  [190  /J 

Where  one  joint-tenant  redeems  his  share,  and  partition  is  subse- 
qnently  effected,  his  share  of  the  joint  estate  is  exonerated  (1802,  c.  116, 

a.  39y 

Where  the  redemptioner  has  not  the  fee  simple  ( Ware  v.  Folhill,  1805, 
11  Vee.  257 ;  32  E.  R.  1087 ;  Bulkeley  v.  Hope,  1855,  24  L.  J.  Ch.  356)  the 
taxable  property  on  redemption  is  exonerated  from  the  tax,  but  is  charged 
with  the  price  of  redemption  and  with  the  yearly  payment  by  way  of 
interest  of  a  sum  equal  to  the  land  tax  redeemed.  As  to  the  limitations 
on  the  right  to  recover  such  interest,  see  Skene  v.  Cook,  [1902]  1  K.  B. 
682.  This  right  was  given  in  1802  (1802,  s.  123)  and  continued  till 
1853  (c.  117,  s.  2),  and  was  again  revived  in  1856  (c.  80,  s.  3),  but  was 
repealed  in  1896  (59  &  60  Vict.  c.  28,  s.  40);  without,  however,  affecting 
contracts  for  redemption  previously  made,  nor  the  remedies  in  respect 
of  the  charge  (1802,  c.  116,  s.  125).  A  person  who  has  come  into  posses- 
sion of  the  fee  simple  can  insist  on  paying  out  a  person  who  has 
redeemed  by  virtue  of  a  limited  interest  (Cousens  v.  Harris,  1848, 12  Jur. 
835X 

Such  a  rent-charge  appears  to  be  a  "  parliamentary  tax  "  {Christ's 
Hotpilal  V.  Earriid,  1841,  2  Man.  &  G.  706). 

Successors  in  title  of  a  person  who  had  exercised  an  election  to  be 
treated  as  a  purchaser,  can,  by  contract  with  the  Commissioners  of 
Inland  Revenue,  exonerate  the  lands  and  cause  the  tax  to  merge  in  the 
inheritance  by  complying  with  the  provisions  of  42  Geo.  ill.  c.  116,  s.  40, 
as  modified  by  the  repeals  effected  in  1896  (59  &  60  Vict.  c.  28,  s.  40 ; 
see  Bourdin,  pp.  72,  73). 

There  are  numerous  decisions  in  which  the  question  has  arisen 
whether  a  limited  owner  on  redemption  has  intended  to  merge  the 
redeemed  tax  in  the  inheritance.  In  each  case  it  is  a  question  of  inten- 
tion as  evidenced  by  his  acts  (Emley  v.  Guy,  1812,  3  Mer.  702  ;  36  E.  K. 
269;  Trevor  v.  Trevor,  1838,  2  Myl  &  K.  675;  39  E.  K.  1102;  Blundell 
V.  Stanley,  1849,  3  De  G.  &  Sm.  433;  64  E.  K.  549;  Cox  v.  Coventon, 
1862,  31  Beav.  378;  54  E.  R.  1185). 

Limited  Oumers. — Where  the  redemptioner  had  only  a  limited  interest, 
or  was  a  trustee,  or  a  corporation,  he  was  given  powers  to  sell,  mort- 
g^e,  or  create  rent-charges  over  other  lands  to  raise  the  price.     The 

K visions  as  to  settled  land  are  superseded  by  the  Settled  Land  Acts 
>  40  A  41  Vict.  c.  18,  s.  34),  and  were  repealed  in  1896  (59  &  60  Vict. 
c.  28.  8.  40X  except  as  to  stamp  duty  and  sale  of  timber  (1802,  c.  116, 
M.  67,  68).  Under  sec.  33  of  the  Act  of  1896,  where  land  is  held  for 
certain  public  purposes,  the  corporation  or  trustees  may  sell  it  to  obtain 
redemption  money,  or  use  for  redemption  moneys  held  for  the  same 
porpotea. 

Sales  or  mortgages  by  limited  owners  in  excess  of  the  powers  given 
underprior  Acte  were  confirmed  in  1814  (54  Geo.  iii.  c.  173,  ss.  12,  13). 
lo^r^^iB*^  moneys  are  in  Court  under  the  Lands  Clauses  Act, 
1845.  8  &  9  Vict.  c.  18,  s.  69,  the  Partition  Act,  1868,  31  &  32  Vict.  c. 
40,  s.  8,  or  the  Settled  Estates  Act,  1877,  40  &  41  Vict.  c.  18,  s.  34,  they 
maybe  applieil  in  redemption  of  land  tax  or  in  reimbursing  trustees 
or  tmanto  for  life  who  have  redeemed.  By  leave  of  the  High  Court, 
timber  may  be  cut  and  the  proceeds  of  sale  applied  in  redemption  (1802, 
B.  R  m  '*"'*'''     ^^'"'^^'  (^''"'^>'  ^^^^'  1  Y.  &  C.  Ex.  Eq.  16671.;  41 
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Where  lands  are  settled  for  the  benefit  of  a  parish  or  place,  the  land 
tax  may  be  redeemed  out  of  the  local  rate,  subject  to  the  approval  of 
two  justices  (1802,  c.  116,  s.  46);  and  trust  property,  settled  to  charit- 
able uses  for  the  benefit  of  a  parish  or  place,  may  be  applied  to  redemp- 
tion of  land  tax,  subject  to  a  charge  of  an  annuity  representing  the 
amount  applied  (1802,  c.  116,  s.  47).  Donations  to  charitable  institu- 
tions may  be  applied  in  redeeming  land  tax ;  and  money  may  be  left 
by  will  to  redeem  land  tax  on  lands  settled  to  charitable  uses  (1802, 
c.  116,  ss.  48,  50). 

Crcnan  Lands. — The  tax  on  Crown  lands  or  lands  of  the  Duchies  of 
Lancaster  and  Cornwall  is  not  redeemable  by  the  tenants,  but  may  be 
redeemed  by  the  department  charged  with  the  administration  of  the 
revenues  of  the  lands  with  certain  consents ;  upon  redemption  the  lands 
are  exonerated  from  the  tax,  which  is  added  to  the  rent  reserved  on  the 
Crown  leases  and  the  subleases  (1802,  c.  116,  ss.  131,  138,  139,  141,  143- 
147,  149;  1824,  c.  78,  s.  8;  1829,  c.  50,  ss.  57-59,  108). 

Where,  however.  Crown  tenants  have  under  mistake  contracted  to 
purchase  land  tax  on  Crown  lands,  provision  is  made  for  validating 
the  purchase  through  the  Commissioners  of  Woods  and  Forests,  and 
extinguishing  the  tax  (8  &  9  Vict.  c.  99,  s.  9). 

Ecclesiastical  Lands  and  Persons. — Provision  was  made  by  a  series  of 
Acts  from  1806  to  1817,  which  expired  in  1822,  for  gratuitous  exonera- 
tion and  discharge  of  land  tax  on  lands  belonging  to  livings  or  other 
ecclesiastical  benefices  and  charitable  institutions,  the  whole  annual 
income  whereof  did  not  exceed  £150.  A  list  of  the  number  of  livings 
exonerated  is  given  in  Bourdin  (4th  ed.,  p.  92).  The  exoneration 
extends  to  allotments  made  under  Inclosure  Acts  in  respect  of  the 
exonerated  lands.  The  statutes  in  question  are — 1806,  c.  133;  1809, 
c.  67;  1810,  c.  58;  181.3,  c.  123;  1814,  c.  173;  1817,  c.  100. 

The  unrepealed  portions  of  the  Land  Tax  Acts  contain  many 
provisions  as  to  the  redemption  of  land  tax  on  ecclesiastical  benefices. 
The  tax  on  a  benefice  may  be  redeemed — 

(1)  By  the  incumbent  for  the  time  being,  whether  the  benefice  be 
single  or  two  livings  have  been  consolidated,  subject  to  a  provision  in 
case  of  subsequent  disunion  (1802,  c.  116,  ss.  10,  74;  1813,  c.  123,  s.  26). 
Where  the  incumbent  is  sequestrated,  the  sequestrator  or  patron  may 
redeem  (1813,  c.  123,  s.  27). 

(2)  By  the  absolute  or  alternate  patrons,  including  rectors  when 
patrons  of  perpetual  curacies  (1802,  c.  116,  ss.  17,  78,  79 ;  1813,  c.  123, 
s.  28),  who  become  entitled  to  a  rent-charge  on  the  benefice  equivalent 
to  the  tax  redeemed,  unless  on  presentation  they  suspend  it  (1810,  c.  58, 
s.  2). 

(3)  By  trustees  of  property  left  by  will  to  buy  lands  or  impropriate 
tithes  for  the  benefit  of  poor  clergy,  subject  to  any  consents  required  by 
the  will  (1802,  c.  116,  ss.  16,  77). 

(4)  By  the  Governors  of  Queen  Anne's  Bounty,  who  may  apply 
money  in  their  hands  applicable  for  the  augmentation  of  livings  in 
two  ways — 

(a)  In  redeeming  land  tax  by  their  own  contract,  or,  in  cases  where 
the  redemption  has  been  contracted  for  or  effected  by  the  incumbent, 
with  their  consent ; 

(h)  In  buying  up  rent-charges  created  by  incumbents  for  the  pur- 
pose of  redemption  (1802,  c.  116,  ss.  15,  44). 

Where  land  tax  has  been  redeemed  or  purchased  by  any  person 
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other  than  the  incumbent  for  the  time  being,  he  may  purchase  an 
irignme^  of  th.  ohai^,  and  free  the  benefice  from  it  (1805,  c.  77, 

"*  \e  price  may  be  raised  by  sale  or  mortgage  of  lands  of  the  benefice, 
and  the  price  vi^  paid  direct  to  the  assignee  and  the  baknce  into  the 
Bank  of  England  1805.  c.  77,  s.  1 ;  1813,  c  123,  s.  29)  Where  the 
aniiminent  is  purcliased  with  the  money  of  the  incumbent,  he  can 
recoup  himself  by  sale  or  mortgage,  and  since  1814  the  sales  or  mort- 
ffioes  are  not  invalidated  because  an  unnecessary  amount  ot  land  was 
wfd  or  chained  (1813,  c.  123,  ss.  29,  30;  1824,  c.  173,  s.  6).  Assign- 
menU  thus  obteined  must  be  registered  within  six  months  of  their  date 
(1805,  c  77,  8.  1 ;  1813,  c.  123,  s.  30). 

Sales  of  ecclesiastical  land  under  42  Geo.  iii.  c.  116,  s.  80,  by  ecclesi- 
astical corporations  to  redeem  land  tax,  must  except  or  reserve  minerals, 
and  this  statutory  fetter  is  not  affected  by  57  Geo.  iii.  c.  100,  s.  25 
(fVhidbartu  v.  Ecclesiastical  Commissioners,  1877,  7  Ch.  D.  375),  nor 
removed  by  the  Finance  Act,  1896. 

The  surplus  remaining  after  redemption  of  land  tax  out  of  the  price 
of  hinds  sold  for  the  purpose  (1802,  c.  116,  s.  100)  could  not  be  applied 
except  in  paying  of}'  debts  charged  on  the  inheritance  or  in  buying  lands 
to  be  settled  to  like  uses  {Nether  Stowey  Vicarage,  1873,  L.  B.  17  Eq. 
156;  but  see  City  of  London  Commissioners  of  Sewers  v.  St.  Botoljph 
Vicarage,  [1894]  3  Ch.  544).     Sec.  100  is  now  repealed. 

Where  the  incumbent  of  a  rectory  redeems  land  tax  out  of  his  own 
moneys,  his  representatives  can  recover  interest  at  3  per  cent,  on  the 
redemption  money  from  the  next  incumbent  {Kilderheere  v.  Ambrose, 
1854,  10  Ex.  liep.  454). 

Land  tax  charged  on  lands,  etc.,  belonging  to  an  ecclesiastical 
corporation  redeemed  by  such  corporation  out  of  moneys  raised  under 
the  powers  of  the  Acts  was  treated  as  a  yearly  rent  in  addition  to  the 
yearly  rent  reserved  (1802,  c.  116,  s.  88).  This  provision  was  repealed 
m  1896  (c.  28,  s.  40). 

Gifts  or  devises  of  redeemed  or  purchased  land  tax  for  the  augmen- 
tation of  a  benefice  are  valid  and  not  subject  to  the  Mortmain  Acts 
(1802,  c.  116,  8.  162),  and  may  be  accepted  as  a  fee-farm  rent  for  such 
purposes  by  Queen  Anne's  Bounty  (s.  161). 

Sales  by  ecclesiastical  corporations  required  from  1799  (39  Geo.  ill. 
c  21)  the  approval  of  commissioners,  who  were  appointed  by  letters 
patent  to  regulate,  direct,  approve,  and  confirm  contracts  of  sale, 
enfranchisement,  or  mortgage,  or  to  grant  rent-charges  permitted  by 
the  statutes  for  the  purpose  of  redeeming  land  tax,  and  made  by 
corporations,  or  companies,  or  trustees  for  charitable  or  other  public 
purnoses,  or  in  the  case  of  lands  in  which  the  Crown  had  an  interest 
(1802,  c  116,  ss.  72-84;  1814,  c.  173,  ss.  2,  4).  These  commissioners 
liad  iKiwer  to  anpoint  a  secretary  and  other  officers  (1802,  c.  116,  s.  75). 
The  powers  and  duties  were  in  1838  transferred  to  the  Treasury  (1838, 
a  38.  t.  1).  J^  V        > 

The  Treasury  were  entitled,  if  not  satisfied  with  statements  made 
in  support  of  the  proposed  contract,  to  require  further  information  and 
lU  vonllcation  by  athdavit  made  before  a  connnissioiier  of  oaths  (1802, 
c.  116.  s.  74);  and  the  conveyance  under  the  contract  was  invalid  unless 
signed  by  two  commissioners  of  the  Treasury  (s.  76). 

*J*]^  WJ^*^  to  the  changes  in  the  procedure  for  redemption  and 
Uie  repeals  effected  bv  th<^  Finance  Act,  1896,  the  functions  of  the 
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Treasury  would  seem,  though  not  formally  abolished,  to  have  virtually 
come  to  an  end. 

Price. — Until  1906  the  redemptioner  could  redeem  either  by  pay- 
ment in  money  or  by  a  transfer  of  Government  Stock.  The  latter 
method  had  been  rarely  adopted  in  recent  years,  being  more  troublesome 
and  expensive ;  but  it  was  the  only  method  where  the  redemption  price 
exceeded  £500,  and  had  to  be  raised  by  sale  or  mortgage  of  settled  land 
or  ecclesiastical  or  trust  property.  The  stock  selected  was  3  per  cent. 
Consols,  and  tables  for  calculating  the  price  were  annexed  to  the  Act  of 
1802  (Sched.  L.).  The  amount  of  stock  was  increased  by  1-1 1th  on  the 
conversion  of  Consols  into  Goschens  (52  &  53  Vict.  c.  42,  s.  9).  Under 
the  Finance  Act,  1896,  c.  28,  s.  40,  the  power  of  redemption  by  transfer 
of  stock  is  taken  away,  and  the  prior  enactments  giving  it  are  repealed. 

The  price  for  redemption  by  any  person  entitled  to  redeem  is  now 
thirty  years'  purchase  of  the  sum  assessed  on  the  taxable  property  by 
the  last  assessment  made  and  signed,  less  any  increase  due  to  the  new 
mode  of  assessment.  It  may  be  paid  in  a  single  instalment  or  by  such 
instalments  as  may  be  agreed  with  the  Commissioners  of  Inland  Kevenue, 
with  interest  at  3  per  cent,  on  the  unpaid  balance,  subject  to  a  right  at 
any  time  to  pay  the  w^hole  of  the  unpaid  balance  (1906,  c.  28,  s.  32). 
Tlie  redemptioner  on  payment  is  entitled  to  a  certificate  from  the  Inland 
Eevenue  charging  the  land  with  the  price  paid  and  interest  thereon 
equal  to  the  cost  of  the  land  tax  redeemed,  which  has  the  effect  of  a 
mortgage  deed,  and,  if  registered  under  the  Land  Charges  Eegistration 
Acts  of  1888,  c.  71,  and  1900,  c.  26,  gives  him  priority  over  all  other 
charges  and  incumbrances  (1896,  c.  28,  s.  33  {a)). 

Procedure  for  Redemjiition. — The  general  control  of  the  redemption 
and  purchase  of  land  tax  was  originally  committed  to  commissioners 
appointed  from  time  to  time  by  royal  warrant  for  each  district,  and 
selected  from  the  Land  Tax  Commissioners  (see  1802,  c.  116,  ss.  5-8, 
199).  In  1813  (53  Geo.  in.  c.  123,  s.  1)  they  were  superseded  by  the 
Commissioners  of  Taxes ;  and  the  control  is  now  in  their  successors,  the 
Commissioners  of  Inland  Eevenue.  This  neutralises  the  provisions  as  to 
quahfication  to  sit  in  Parliament  (1802,  c.  116,  s.  185).  A  decision  was 
given  in  Williams  v.  Steward,  1817,  3  Mer.  472,  494;  36  E.  E.  182,  with 
respect  to  the  Eedemption  Commissioners,  to  the  effect  that  the  only 
remedy  against  them  was  by  mandamus  ;  and  this  would  seem  to  be 
still  the  rule  {Ex  parte  JVathan,  1884,  12  Q.  B.  D.  461 ;  Income  Tax 
Commissioners  v.  Pemsel,  [1891]  App.  Cas.  531). 

Under  their  general  powers  as  to  notices,  forms,  and  instructions, 
the  Inland  Eevenue  Department  prepare  and  issue  instructions  as  to 
procedure  for  redemption  and  the  documents  to  be  used  (1802,  c.  116, 
s.  84;  1813,  c.  123,  s.  9;  1880,  c.  19,  s.  15;  1896,  c.  28,  s.  34). 

Instructions  for  redemption  under  the  Act  of  1896  have  been  issued 
(A.  &  C.  G.  Form  327). 

The  would-be  redemptioner  must  attend  personally,  or  by  authorised 
agent,  before  the  clerk  to  the  Land  Tax  Commissioners  of  the  district 
in  which  the  lands  lie,  and  sign  a  declaration  in  the  appropriate  form 
prescribed  by  the  Inland  Eevenue,  and  should  produce  a  plan  or  fall 
description  of  the  property.  The  clerk  to  the  commissioners  attests 
the  declaration  and  certifies  the  amount  of  land  tax  charged  on  the 
land,  and  both  documents  with  duplicate  plans  are  then  sent  to  the 
Eegistrar  of  Land  Tax,  who  prepares  a  certificate  of  the  contract  for 
signature  by  the  Commissioners  of  Inland  Eevenue,  and  notifies  the 
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re«lemptioner  of  the  price  of  redemption,  and  to  what  officer  of  Inland 
I^veTe  he  should  pay  it.  On  payment,  the  officer  indorses  his  receipt 
o^the  contract,  and  it  is  then  returned  to  Somerset  House  for  registra- 
tion, a  certificate  whereof  is  indorsed  with  ^^ff  ^^^,^,%^,^^^^,ff  ^^  ^.^^,? 
which  the  exoneration  begins  (see  1802,  c.  116,  ss.  36-38,  1813,  c.  12o, 
88.  10  11.  12,  44;  Scheds.  A  2,  B,  E).  p      ,     .r.    t.     • 

The  retristration  of  the  contract  is  made  without  fee  by  the  Eegis- 
trar  of  Land  Tax   at  Somerset  House  (1802,  c.  116,  s.  164)     The  pro-  , 

visions  as  to  issuing  three  copies  in  that  section  were  repealed  m  1898  ■ 

(61  &  62  Vict.  c.  22).     The  copies  are  sufficient  evidence  ot  the  contract  | 

n80'>  c"  116  s  165).     In  the  event  of  disputes  as  to  the  exact  lands  1 

exonerated,  it  is  for  the  commissioners  to  produce  affirmative  evidence 
that  the  lands  specified  in  the  contract  were  not  really  exonerated 
{Buchanan  v.  Poppldm,  1858,  27  L.  J.  C.  P.  210 ;  Hodgson  v.  Pearson, 

1874, 31  L.  T.  679).  ...        ,    .    i         •       , 

No  stamp  duty  is  payable  on  contracts,  transfers  ot  stock,  copies  ot 
recisters  certificates  or  receipts,  or  affidavits  given,  made,  or  executed 
for  purposes  of  redemption  (1802,  c.  116,  s.  173).  As  to  stamps  on 
mortgages  and  sales,  see  1802,  c.  116,  ss.  68,  81 ;  1805,  c.  77,  s.  1. 
These  exemptions  are  preserved  by  sec.   1  of  the  Stamp  Act,  1891 

(c  39). 

Proceedings  for  redemption  can  be  completed  even  if  the  redemp- 
tioner  dies  before  paying  in  full  (1802,  c.  116,  s.  166).  They  are  not 
affected  by  appeals  against  the  assessment  on  which  they  are  founded 
(s.  129).  unless  on  the  appeal  it  is  found  that  the  redemptioner's  land 
tax  has.'  within  three  years,  been  reduced  by  his  fraud  (s.  130). 

Errors  discovered  by  the  Inland  Kevenue  Department  in  a  contract 
may  be  corrected  or  a  new  contract  made  (1813,  c.  123,  s.  21),  and 
a  redemption  effected  by  fraud  is  invalid  (Beadon  v.  King,  1853,  22 
L  J.  Ch.  111). 

Where  a  contract  cannot  be  completed,  the  Inland  Eevenue  Depart- 
ment may  rescind  it  (1817,  c.  100,  s.  23). 

If  the  redemptioner  makes  default  in  paying,  the  contract  becomes 
void,  and  the  land  tax  revives,  and  may  be  reassessed  or  resold,  subject 
to  a  power  in  the  High  Court  to  enlarge  the  time  for  payment,  and,  with 
the  consent  of  the  Treasury,  to  remit  penalties  under  £50  (1802,  c.  116, 
8S.  167-170). 

£ffeel  of  Redemption. — Assessments  of  tax  on  redeemed  and  exoner- 
ated projierty  may  be  treated  as  a  nullity  (Charleton  v.  Ahoay,  1840, 
1 1  Ad.  &  E.  993). "  Kedemption  of  the  land  tax  enures  to  the  benefit  of 
the  landlord,  and  not  of  the  tenant  as  a  rack-rent,  where  the  latter  has 
covenanted  to  pay  the  tax  (1802,  c.  116,  s.  126),  and  where  the  tenancy 
18  under  a  beneficial  lease,  and  part  of  the  land  is  sold,  the  tax  continues 
88  a  rent-cliarge  on  the  rest  (s.  118)  in  favour  of  the  lessors. 

Land  tax  redeemed  on  lands  belonging  to  the  Crown  or  the  Duchies 
of  Cornwall  or  Lancaster  is  treated  as  rent  recoverable  against  the 
immediate  lessees  (1802,  c.  116,  ss.  141,  149). 

When  land  tax  has  been  redeemed  on  lands,  subsequent  allotments 
of  common  or  waste  land,  in  respect  of  rights  appurtenant  to  the 
redeemed  landa,  are  exonerated  from  tax  {Boehm  v.  Wood,  1823, 
I  Turn.  A  R.  332;  37  E.  K.  1128). 

The  8ame  rule  applies  to  allotments  of  exonerated  land  on  partition 
between  co-owners  (1802,  c.  116,  s.  39),  and  on  exchanges  {Cooch  v. 
WakUn^  1877,  46  L  J.  Ch.  639),  and  in  tlie  case  of  inclosure  of  waste 
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lands  of  a  manor  after  the  manor  has  been  exonerated  on  redemption 
{Hodgson  v.  Pearson,  1874,  31  L.  T.  679),  allotment  in  lieu  of  rent- 
charge,  and  the  same  rule  applies  as  to  mines  subsequently  opened 
{JSTetvton  Chambers  &  Co.,  Ltd.  v.  Hall,  [1907]  2  K.  B.  446). 

Rent-Charges. — Besides  the  rent-charges  already  referred  to,  on  the 
sale  of  part  of  the  lands  of  any  non-ecclesiastical  corporation  or  person 
to  obtain  money  for  redemption  of  tax  on  the  whole,  the  unsold  parts 
become  subject  to  a  rent-charge  equal  to  the  amount  of  tax  thereon 
(1802,  c.  116,  s.  118),  and  any  fee-farm  rent  created  in  lieu  of  land  tax 
may  be  charged  on  part  only  of  the  exonerated  lands,  if  the  annual 
value  of  the  part  charged  is  equal  to  thrice  the  value  of  the  fee-farm 
rent  (s.  155). 

The  remedy  for  recovery  of  interest,  rent,  or  rent-charges  substituted 
for  redeemed  land  tax  is  the  same  as  for  recovery  of  rent  under  a  lease, 
and  the  sums  due  are  payable  on  the  same  days  as  those  on  which  the 
tax  was  payable  (ss.  116,  125).  The  occupier  is  primarily  liable,  subject 
to  a  right  to  deduct  it  from  his  rent  where  he  has  under  the  contract  of 
tenancy  agreed  to  pay  it  (1802,  c.  116,  ss.  126,  127). 

Mortgages. — Mortgages  or  charges  effected  to  obtain  money  for 
redemption  of  land  tax  had  priority  over  all  other  charges  only  as  to 
the  interest  secured,  and  not  as  to  the  principal,  and  not  more  than  one 
year's  interest  or  one  year's  arrears  of  a  rent  charge  could  be  recovered 
from  the  reversioner  (1802,  c.  116,  ss.  114,  115). 

Mortgages  effected  under  the  Act  of  1896,  if  registered  under  51 
&  52  Vict.  c.  51,  have  priority  over  all  other  charges  and  incumbrances, 
and  are  real  securities  for  purposes  of  investing  trust  funds  (1896,  c.  28, 
s.  Z'^  (a)). 

Application  of  Redemption  Moneys. — When  stock  was  transferred  to 
the  National  Debt  Commissioners  under  contracts  to  redeem  land  tax,  it 
was  cancelled  (see  1813,  c.  123,  s.  14).  Moneys  received  on  account  of 
redemption  or  sale  of  land  tax  by  officers  of  Inland  Eevenue  are  paid 
into  the  Bank  of  England  to  the  account  of  the  National  Debt  Commis- 
sioners (1813,  c.  123,  s.  13 ;  1896,  c.  28,  s.  40).  Where  the  money  is 
properly  received  under  such  contracts,  it  is  applied  in  redeeming  and 
cancelling  any  parliamentary  stock  chargeable  on  the  Consolidated 
Fund  (1853,  Vict.  c.  9i),  s.  8).  Where  it  has  not  properly  been  received, 
it  is  repayable  on  certificate  of  the  Inland  Eevenue  (1802,  c.  116,  s.  171 ; 
1896,  c.  28,  s.  40). 

[Authorities. — Bourdin  on  Land  Tax,  4th  ed.,  by  Atchison,  1894; 
Chandler  on  Land  Tax,  1899 ;  Atchison  on  Part  VI.  of  Finance  Act, 
1896,  1897.] 

Land  Tax  Redemption,  Charged  on  Land.— See 

Land  Ciiakges. 

Land  Transfer,  Simplification  of.— The  subject  of 

the  simplification  and  clieapening  of  the  transfer  of  land  has  been  under 
continuous  discussion  for  more  than  half  a  century,  and  [cannot  as  yet  be 
said  to  be  finally  settled,  though  since  the  passing  and  putting  into  force 
of  Lord  Halsbury's  Land  Transfer  Act,  1897,  there  can  be  little  real 
doubt  that  ultimately  the  system  called  Eegistration  of  Title  will  be 
established  throughout  the  country.  See  more  fully  as  to  this  system 
sfith  verho].  For  the  purpose  of  the  present  article,  "  land  transfer  "  is 
taken  in  a  special  sense  as  referring  to  conveyancing  by  registration  of 
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title    in  contra-distinction   to   private  conveyancing   by  deed.i      See 

CONVEYANCLNG   PkACTICE  ;    VESTING   ORDERS.  •    ,      ,i. 

In  1854  a  Royal  Commission  was  appointed  to  inquire  into  the 
subject,  and  by  their  report,  issued  in  1857,  they  recommended  the 
establishment  of  a  system  under  which  the  fee-simple  title  alone  would 
be  capable  of  registration.  This  point  in  their  scheme,  however  was  not 
adopS  by  the  Transfer  of  Land  Act,  1862,  25  &  26  Vict.  c.  53,  known  as 
LoiS  Westbury's  Act;  and  although  application  for  registration  undef 
it  could  only  be  made  by  persons  having  the  control  of  the  fee,  yet  the 
rejrister  was  to  show  "all  the  estates,  powers,  and  interests"  that 
ewsted  or  that  might  arise.  The  Act  provided  for  registration  either 
of  an  indefeasible  title,  or  of  a  title  which,  under  certain  recorded 
circumstances,  would  become  indefeasible  (s.  25) ;  and  by  an  indefeasible 
title  was  meant  such  a  title  "  as  a  Court  of  equity  would  hold  to  be 
a  valid  marketable  title"  (s.  5);  and  for  the  purpose  of  the  description 
to  be  entered  in  the  register,  the  boundaries  of  the  land  had  to  be 
accurately  determined  (ss.  7,  10).  After  the  description  had  been 
settled,  and  the  title  proved  to  the  satisfaction  of  the  registrar,  notice 
of  the  intention  to  register  had  to  be  advertised  and  served  on  all  the 
atljoining  occupiers  and  owners  (ss.  11,  12).  The  registered  land  might, 
with  the  consent  of  all  persons  interested,  be  withdrawn  from  the 
register  (s.  34). 

It  is  unnecessary  to  notice  further  the  provisions  of  the  Act,  since 
[for  reasons  which  have  never  been  very  fully  or  satisfactorily  explained, 
it  was  not  a  practical  success].     In  1866  the  number  of  titles  registered 
was  one  hundred  and  five,  and  this  was  the  best  year.     In  1870  the 
number  had  fallen  to  twenty-nine,  and  in  1875  it  was  four.     In  1868  a 
Royal  Commission  was  appointed  to  inquire  into  the  causes  of  failure, 
and  in  1870  a  report  was  issued  repeating  the  recommendation  of  1857, 
tliat  only  the  absolute  ownership  should  be  registered.     Other  points 
suggested  were,  that  a  title  might  be  registered  as  valid  only  from  a 
date  chosen  by  the  owner,  and  that  the  register  should  not  attempt  to 
fix  the  boundaries,  the  owner  being  required  merely  to  furnish  the  best 
description  he  could.    Upon  the  lines  of  this  report  Lord  Cairns's  Act,  the 
Land  Transfer  Act,  1875,  38  &  39  Vict.  c.  87,  was  passed.    It  put  an  end 
to  applications  for  registration  under  the  Act  of  1862  (s.  125),  though 
the  earlier  system  is  still  in  force  for  the  purpose  of  dealings  with  land 
which  remains  registered  under  it.     [These,  however,  are  transferred  to 
the  new  register  on  all  dealings  with  the  fee  simple  (Order  of  December 
29,  1897).]     Registration  under  the  Act  of  1875,  as  under  that  of  1862, 
was  voluntary.     The  main  feature  of  the  new  system  was  the  classifica- 
tion of  titles  OS  absolute,  qualified,  or  possessory.     [An  absolute  title,  as 
its  name  implies,  is  good  against  all  the  world  (ss.  7,  30).]     A  qualified 
title  is  a  title  which  would  be  absolute  but  for  some  specified  defect 
whicli  is  entered  on  tlie  register  (s.  9).     A  possessory  title  does  not 
1         "     •  adverse  estates  or  interests,  subsisting  or  capable  of  arising 
a  iue  of  registration;  but  otherwise  it  has  the  same  effect  as  an 

abwluto  title  (s.  8).     Any  person  entitled  to,  or  having  a  power  of  sale 

*  ?!!?*"  int«r««ting  siuujuary  of  the  numerous  and  continuous  attempts  to  intro- 
duc«  ragUtratuin  of  dtfeda  into  Kngland  from  tlie  Statute  of  Inrolments  (1535)  down 
to  th..  l.iM  ^m.-ral  n?tfiMt«r  bill  intnMluced  into  the  Lords  in  1846,  see  Mr,  Sanders's 
//•-/.^rirri/  AcroufU  q/  HtijUtnition  in  Knqland,  Aj^pendix  vi.  to  the  Rei3ort  of  the 
lUtfiiimUoii  and  Conveyancing  CommisMion,  1850,  abridged  in  the  Mncyclopcedia 
BnUttmiea  (Uat  whtion),  "  Lund  Kegiatration."] 
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over,  the  fee  simple  for  his  own  benefit  can  apply  to  be  registered 
as  proprietor,  and  can  be  placed  on  the  register  as  proprietor  of  the 
fee,  with  an  absolute,  qualified,  or  possessory  title  (s.  5).  Provision 
is  also  made  for  the  registration  of  leaseholds  (s.  11).  Eegistered  land 
is  subject,  without  special  mention,  to  various  public  burdens,  such  as 
land  tax ;  to  easements,  rights  to  mines  and  minerals,  and  certain  other 
rights;  and  to  occupation  leases  not  exceeding  twenty-one  years  (s.  18). 
Notices  of  trusts  are  not  received  by  the  registrar,  but  unregistered 
interests  may  be  protected  by  notices,  cautions,  and  restrictions 
(ss.  49-57).  Land  certificates  are  issued  (s.  10),  and  an  equitable 
mortgage  can  be  created  by  deposit  of  the  land  certificate  (s.  81). 
The  registrar  may  accept  a  good  "  holding  title  "  as  sufficient  for  the 
registration  of  an  absolute  title  (s.  17  (3));  and  the  description  of  the 
land  upon  the  register  is  not  necessarily  conclusive  as  to  the  boundaries 
or  extent  of  the  registered  land  (s.  83).^ 

[The  Act  of  1875  failed  equally  with  its  predecessor  to  obtain  any 
considerable  amount  of  general  support.]  Down  to  December  1885  only 
one  hundred  and  thirteen  titles  had  been  registered  under  it,  of  which 
seventeen  were  leasehold,  [and  a  Select  Committee  of  the  House  of 
Connnons  was  appointed  in  1878  to  consider  and  report  upon  the 
subject.  Among  other  things  the  question  was  revived,  which  had 
been  considered  by  the  earlier  Commission  of  1854,  whether  it  would 
ever  be  possible  to  effect  a  change  of  this  magnitude  without  ensuring 
its  general  prevalence  by  some  form  of  compulsion.  Lord  Selborne  in 
his  Bill  of  1874  had  adopted  this,  and  it  was  only  abandoned  owing  to 
practical  difficulties  in  the  legislature.  The  Committee  of  1878]  reported 
in  1879  that  the  real  difficulty  lay  in  the  comphcations  of  conveyancing 
and  of  the  land  laws,  and  that,  before  compulsion  could  be  thought  of, 
these  complications  must  be  removed.  A  series  of  recommendations 
were  made  to  secure  this  object,  and,  although  they  have  not  all  been 
adopted,  very  considerable  simplifications  and  reforms  were  shortly 
afterwards  effected  by  the  Solicitors'  Eemuneration  Act,  1881,  the 
Conveyancing  Act,  1881,  and  the  Settled  Land  Act,  1882.  The  last 
Act  was  specially  important  for  purposes  of  registration,  since  it 
conferred  upon  the  tenant  for  life  power  of  disposition  over  the  fee, 
and  thus  prepared  the  way  for  his  being  registered  as  proprietor. 

Neither  these  changes,  however,  nor  the  improvements  in  the 
practice  of  the  land  registry  which  were  effected  by  new  rules  issued 
in  1889,  materially  accelerated  the  voluntary  adoption  of  registration 
under  the  Act  of  1875,  and  a  Bill  providing  for  compulsory  registration 
was  introduced  by  Lord  Halsbury,  when  Lord  Chancellor,  in  1887,  1888, 
and  1889,  and  with  modifications  by  his  successor.  Lord  Herschell,  in 
1893,  1894,  and  1895.  [These  bills  were  all  passed  by  the  House  of 
Lords  without  difficulty — unanimously,  in  fact,  except  that  of  1887> 
which  contained  also  the  abolition  of  entail  and  primogeniture,  but  in 
the  House  of  Commons  an  opposition,  sufficient  for  its  purpose  in  the 
then  state  of  business  in  the  House,  was  organised  by]  the  solicitors,, 
who,  as  a  body,  viewed  the  measure  with  distrust.  [Lord  Herschell's 
Bill  of  1895  passed  second  reading,  however,  and  was  referred  to  a  Select 
Committee,  before  whom  the  opponents  of  the  measure  gave  evidence, 
but  the  dissolution  came  before  the  defence  of  the  Bill  had  been  begun, 

^  [But  this  section  is  repealed  and  replaced  by  sec.   14  of  the  1897  Act,  sea 
below.] 
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and  no  report  was  made.  In  1897  Lord  Halsbury  reintroduced  the  Bill, 
which  contained  modifications  on  all  the  points  of  detail  criticised  in 
1895  and!  the  organised  opposition  was  withdrawn.  The  Bill  became 
law  as  the  Land  Transfer  Act,  1897.  The  [Act  provides  that  the  Crown] 
may  by  Order  in  Council  declare,  as  respects  any  county  or  part  of  a 
county  mentioned  in  the  Order,  that  on  and  after  a  day  specified  in  the 
Order,  registration  of  title  to  land  is  to  be  compulsory  on  sale,  and 
thereupon  a  person  shall  not,  under  any  conveyance  on  sale  executed 
on  and  after  the  day  so  specified,  acquire  the  legal  estate  in  any  free- 
hold land  in  that  county  or  part  of  a  county  until  he  is  registered  as 
proprietor  of  the  land.  Six  months'  notice  of  the  proposed  Order  is  to 
be  given  to  the  County  Council  of  the  district  affected,  and  a  draft  of 
the  Order  is  to  accompany  the  notice.  If  within  three  months  after  the 
receipt  of  the  draft,  the  County  Council,  at  a  meeting  specially  called 
for  the  purpose,  at  which  two-thirds  of  the  whole  number  of  members 
are  present,  resolve  that  in  their  opinion  compulsory  registration  of  title 
would  not  be  desirable  in  their  county,  the  Order  is  not  to  be  made 
(a.  20).  After  the  first  compulsory  Order  has  been  made,  no  further 
Order  is  to  be  made  for  the  space  of  three  years,  and  then  only  at 
the  express  request  of  a  County  Council.  Persons  registering  land  in 
pursuance  of  the  compulsory  clause  must  register  a  "  possessory  "  title 
at  least  (s.  20  (3)). 

[The  first  Order  made  comprises  the  whole  of  the  administrative 
county  of  London,  which  includes  the  city.  It  was  arranged  to  come 
into  force  gradually,  so  as  to  enable  staff  arrangements  to  be  developed 
conveniently.  The  first  parishes  were  Hampstead,  Marylebone,  St. 
George's,  Hanover  Square,  and  St.  Pancras ;  registration  began  in  these 
on  January  1, 1899.  The  City  was  the  last  district  affected ;  commence- 
ment being  postponed  till  July  1,  1902. 

It  appears  from  official  reports  that  during  the  seven  years  1899-1905, 
91,284  titles  have  been  entered  on  the  register,  and  109,260  dealings 
subsequent  to  registration  have  been  recorded,  since  which  time  probably 
about  20,000  more  titles  have  been  entered,  and  40,000  more  dealings 
have  been  recorded  (Nov.  1907),  enough,  it  would  seem,  to  place  the 
question  of  the  practicability  of  the  system  beyond  all  reasonable 
question.  No  County  Council,  however,  has  yet  made  the  necessary 
request  for  an  extension  of  compulsory  registration  to  its  own  district.] 

The  Act  of  1897  provides  for  the  establishment  of  an  insurance  fund 
out  of  wliich  compensation  can  be  paid  to  persons  injured  by  the  effect 
of  registration  (s.  21).  Such  a  fund,  it  is  generally  recognised,  is  essen- 
tial both  for  the  purpose  of  guarding  against  the  consequences  of  mistake, 
and  in  order  to  justify  a  departure  from  the  requirement  of  strict  proof 
of  title  which  was  the  cause  of  the  failure  of  Lord  Westbury's  Act.  The 
fund  f is  formed  out  of  the  surplus  revenue  of  the  Land  Eegistry.  It 
already  amounts  to  over  £50,000  (1907)].  Persons  suffering  loss  by  any 
error  or  omission  in  the  register,  or  in  consequence  of  an  entry  procured 
by  fraud  or  misUke,  will  be  entitled  to  compensation  out  of  the  fund ; 
but  where  the  effect  of  the  error,  omission,  or  entry  would  be  to  deprive 
a  person  of  land  of  which  he  is  in  possession,  the  register  is  to  be  rectified, 
and  the  person  suffering  loss  by  the  rectification  will  receive  compensa- 
tion (s.  7).  The  Act  also  simplifies  the  law  of  real  property  by  providing 
for  tho  osublishment  of  a  real  representative  (Part  I.)  (see  Heal  Eepke- 
*»K'  .  and  makes  various  amendments  in  the  Land  Transfer  Act, 

lb.  .  I'ling  [fipecial  i)n)vi8ion  as  to  settled  land  rendered  necessary 
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by  the  legislation  of  1882]  (s.  6),  for  making  equitable  mortgages  by- 
deposit  of  the  land  certificate  effectual  (s.  8),  and  (in  districts  where 
registration  has  not  been  made  compulsory)  for  enabling  land  to  be 
removed  from  the  register  (s.  17). 

A  system  of  registration,  known  as  the  Torrens  system,  was  intro- 
duced in  South  Australia  in  1858  at  the  instance  of  Sir  Robert  Torrens, 
and,  having  proved  rapidly  successful,  it  has  been  universally  adopted 
in  the  other  Australasian  colonies.^  Registration  under  it  is  compulsory 
in  the  case  of  lands  newly  granted  by  the  Crown  in  fee,  but  voluntary 
as  to  lands  granted  before  the  system  came  into  operation.  The  appli- 
cant for  registration  is  registered,  after  approval  of  his  title,  with  a 
title  which  is  indefeasible,  subject  to  exceptions  for  fraud  and  in  certain 
other  specified  cases.  The  register  consists  of  the  original  certificates 
of  title  bound  together,  duplicates  only  being  issued  to  the  registered 
proprietor.  The  system  is  supplemented  by  an  insurance  fund.  [The 
system  is  also  in  course  of  adoption  in  Canada,  and  in  some  of  the  United 
States.  Registration  of  title  has,  during  the  last  thirty  years,  been  univer- 
sally adopted  in  Germany  and  Austria-Hungary,  having  been  in  operation 
for  a  very  long  period  in  many  parts  of  those  empires.^  A  Government 
inquiry  which  has  been  proceeding  in  France  for  several  years,  has  lately 
reported  in  favour  of  establishing  a  land  register  having  all  the  essential 
features  of  the  Australian  and  German  systems.^ 

It  seems  fairly  clear  on  all  the  evidence  that  the  only  real  difficulty 
consists  in  the  effort  of  making  the  change  from  the  old  to  the  new 
system.  When  titles  are  all  registered  as  absolute,  it  is  now  hardly 
denied  by  any  competent  critic  that  an  immense  improvement  in  security, 
cheapness,  expedition,  and  simplicity  will  of  necessity  follow.  The 
method  of  compulsory  registration  with  possessory  title  has  the  merit 
of  being  easy  at  the  commencement,  as  only  a  primd  facie  title  is  required 
to  be  shown ;  but  it  has  the  drawback  that  many  years  must  elapse  after 
first  registration  before  the  full  benefit  of  the  registry  system  can  be 
enjoyed.  It  is  the  opinion  of  the  registrar  *  that  a  financial  scheme 
could  be  devised  whereby  practically  all  purchasers'  titles  might  be 
immediately  registered  as  absolute,  at  a  less  cost  to  the  individual 
landowner  than  is  now  incurred  by  registration  of  a  possessory  title — 
the  necessary  funds  being  supplied  by  the  State,  and  recovered  in  the 
shape  of  surplus  fees  on  future  dealings  within  a  reasonable  period. 
Such  a  scheme,  if  feasible,  would  seem  to  remove  whatever  remains  of 
difficulty  in  the  initial  stages  of  reform.] 

[Authorities. — In  addition  to  those  cited  in  the  footnotes,  Land  and 
Mortgage  Registration,  R.  B.  Morris,  1895,  where  a  complete  list  of  the 
literature  of  the  subject  is  given,  pp.  1-4;  The  Australian  Torrens 
System,  Hogg,  1905 ;  and  see  Registration  of  Title.] 

^  The  chief  colonial  Acts  now  in  force  are  New  South  Wales  Real  Property  Act, 
1900  ;  New  Zealand  Land  Transfer  Act,  1885  ;  Queensland  Real  Property  Act,  1861  ; 
South  Australian  Real  Property  Act,  1886  ;  Tasmania  Real  Property  Act,  1862 ; 
Victoria  Transfer  of  Land  Act,  1890 ;  and  Western  Australia  Transfer  of  Land  Act 
1893. 

2  Parliamentary  Report  on  Registration  of  Title  in  Germany  and  Austria- 
Hungary,  C-8139,  1896. 

^  Commission  Extra  Parlementaire  du  Cadastre.     Proces  Verbaux.     1906. 

*  Parliamentary  Report  on  Construction  of  a  General  Register  for  London,  1906, 
para.  71. 
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Land  used  for  Building  Purposes.— This  phrase, 

occurring  in  sec.  128  of  the  Lands  Clauses  Consolidation  Act,  1845,  is 
not  the  siinie  as  "  huilding  land ; "  it  means  "land  actually  used  for 
building  purposes,  not  land  contemplated  to  be  used  for  building 
purposes,  or  intended  to  be  used  for  building  purposes,  or  thoroughly 
suitable  for  building  purposes  "  (per  Lord  Hatherley,  L.C.,  in  Z.  &  S.-  IF. 
my,  Co.  V.  Biackmore,  1870,  L.  R.  4  H.  L.  610,  at  pp.  616,  617).  On 
this  case  see  ^facfie  v.  Callander,  etc.Rly.  Co.,  [1898]  A.  C.  270.  It  may 
include,  however,  gardens  of  a  reasonable  size,  or  a  reasonable  amount 
of  curtilage,  if  connected  with  houses  {ihid.).  In  Coventry  v.  London, 
Brighton,  &  South  Coast  Rly.  Co.,  1867,  L.  R.  5  Eq.  104,  the  phrase  was 
held  to  mean  land  sold  as  building  land,  or  let  on  building  leases,  if 
actually  laid  out  for  building  (see  also  Camngton  v.  Wycombe  Ely.  Co., 
1868  L.  R.  3  Ch.  377;  Hohhs  v.  Midland  Rly.  Co.,  1882,  20  Ch.  D.  418  ; 
Ihni]iUl  V.  N.-E.  Rly.  Co.,  [1896]  1  Ch.  121). 

Land  Waiter. — A  name  formerly  given  to  searchers  attached 
to  the  Customs  {q.v.). 

Lapse. — The  failure  of  a  devise  or  bequest  by  the  death  of  the 
deWsee  or  legatee  in  the  lifetime  of  the  testator  is  called  a  lapse.  See 
Legacy. 

By  the  Wills  Act,  1837,  s.  32,  it  is  provided  "  that  where  any  person 
to  whom  any  real  estate  shall  be  devised  for  an  estate  tail  or  an  estate 
in  quasi-entail  shall  die  in  the  lifetime  of  the  testator  leaving  issue, 
who  would  be  inheritable  under  such  entail,  and  any  such  issue  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such  devise  shall  not 
lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will."  As  to  sec.  33,  see  Legacy,  VI.  post,  and  note 
the  following  additional  points. 

This  section  does  not  substitute  for  the  predeceased  devisee  or 
legatee  the  issue  whose  existence  is  the  event  or  condition  which 
excludes  the  lapse,  but  renders  the  subject  of  the  gift  the  absolute 
proi>erty  of  the  predeceased  devisee  or  legatee,  and  therefore  disposable 
by  his  will,  notwithstanding  his  death  before  the  testator  {Johnson  v. 
Johnwn,  1843,  3  Hare,  157;  67  E.  R.  336);  or,  in  the  event  of  such 
devisee  or  legatee  dying  intestate,  the  gift  will  pass  to  his  heir-at-law 
or  next-of-kin  ( Wisden  v.  WMen,  1854,  2  Sm.  &  G.  396 ;  65  E.  R.  452). 
The  section  applies  only  to  cases  of  strict  lapse,  not  to  the  case  of  gifts 
Ui  children  or  other  issue  as  a  class  {Olney  v.  Bates,  1855,  3  Drew.  319 ; 
61  E.  R  925;  Bro\ciie  v.  Hamtnond,  1858,  John.  210;  70  E.  R.  400), 
even  where,  as  the  events  happen,  the  class  consists  of  but  one  individual 
(/«  re  Harvey's  Estate,  Harvey  v.  Gilloio,  [1893]  1  Ch.  567).  Nor  does  it 
apply  to  a  testamentary  appointment  under  a  power  to  appoint  among 
the  testator's  children  {Griffiths  v.  Gale,  1844,  12  Sim.  354;  59  E.  R. 
1168);  it  applies,  however,  where  the  appointment  is  made  in  the  exer- 
ciae  of  a  general  power  {Eccles  v.  Cheyne,  1856,  2  Kay  &  J.  676 ;  69 
E.  K.  954). 

Unless  a  contrary  intention  appears  by  the  will,  lapsed  and  void 
deviaea  past  to  the  residuary  devisee  (Wills  Act,  s.  25),  in  the  same  way 
tliat  lapaed  Imcies  fall  into  the  residue  and  belong  to  the  residuary 
legatee.    See  Lboacy  ;  Will. 

[Authontiis.—llAytis  and  Jarman,  Forms  of  Wills,  10th  ed.,  pp.  92-94, 
and  authoritiee  oited  at  end  of  article  Legacy]. 
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Preliminary. 

Larceny  (latrocinmm)  is  the  nomsii  juris  of  theft,  but  the  name  does 
not  necessarily  imply  that  the  English  conception  of  the  offence  and 
remedies  are  derived  from  Roman  law,  though,  undoubtedly,  evidences 
exist,  in  the  early  law  writers,  of  reference  to  or  borrowing  from  that 
source  (2  Pollock  and  Maitland,  Hist.  Eng.  Law,  492,  493). 

To  understand  the  elements  of  the  offence  it  is  necessary  to  consider 
to  some  extent  the  conceptions  of  the  common  law  as  elaborated  or 
evolved  by  the  judges  with  reference  to  ownership,  possession,  and 
custody,  inasmuch  as  theft  is  the  most  important  of  the  offences  against 
property.  The  evolution  of  these  notions  has  been  traced  out  very  fully 
in  Pollock  and  Wright  on  Possession,  to  which  reference  must  be  made 
by  those  seeking  a  knowledge  of  them  at  once  historical  and  scientific. 

The  law  as  it  stands  is  made  up  of  the  definitions  of  the  early  writers, 
the  judicial  interpretation  and  expansion  of  the  ideas  therein  contained, 
to  meet  the  infinite  varieties  of  attacks  on  property,  and  of  a  mass  of 
statutory  enactments.  The  policy  of  the  legislature  has  been  continu- 
ously and  consistently  to  avoid  the  best  remedy  for  the  defects  dis- 
covered by  the  judges,  viz.  to  redefine  theft,  and  instead  thereof  to  adopt 
the  method  of  making  a  statutory  addition  to  the  common-law  definition 
when  the  judges  declared  it  defective  as  to  any  particular  property  or 
set  of  circumstances ;  and,  in  later  years,  since  the  abolition  of  capital 
punishment,  to  impose  increased  punishments  on  thefts  committed  under 
what  were  regarded  as  circumstances  of  aggravation.  The  bulk  of  these 
enactments  were  repealed  and  consolidated  in  1828,  and  again  by  the 
Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  which  with  a  few  subsequent 
statutes  makes  up  the  whole  of  the  extant  statute  law  on  the  subject. 
The  other  statutes  relate  mainly  to  theft  in  a  royal  palace  (33  Hen.  viii. 
c.  12,  s.  13)  and  purloining  by  workmen  (see  Master  and  Servant),  and 
from  the  poor  law  authorities  (1815,  c.  137,  s.  2 ;  1844,  c.  101,  ss.  57,  58 ; 
1848,  c.  110,  s.  9  ;  1850,  c.  101,  s.  8 ;  1865,  c.  79,  s.  9).  The  difficulties 
attending  comprehension  of  the  Larceny  Act,  1861,  arise  from  the  fact 
that  the  law  of  possession,  trespass,  and  theft  has  not  been  reduced  into 
a  systematic  form  so  as  to  make  it  feasible  to  reduce  to  one  the  crimes 
of  theft,  embezzlement,  larceny  by  bailees,  receiving  and  obtaining  by 
false  pretences,  and  so  get  rid  of  the  existing  web  of  technicalities 
(Pollock  and  Wright  on  Possession,  p.  159). 

The  Act  may  be  described  as  a  r4chauff6  of  the  previous  statutes,  or  a 
placing  of  them  in  a  disorderly  manner  on  a  statutory  file.  The  sub- 
stantive law  and  the  procedure  are  mixed  up ;  and  the  whole  compound 
cannot  be  discussed  without  reference  to  the  common  law,  definitions  of 
the  elements  of  larceny  being  studiously  omitted. 

It  is  divided  by  cross-headings  into  the  following  sub-titles : — 

Interpretation  of  terms  (s.  1). 
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General  provisions  as  to  larceny,  including  larceny  by  bailees  (ss.  2-9). 

Larceny  of  cattle  or  other  animals  (ss.  10-26). 

Larceny  of  written  instruments  (ss.  27-30). 

Larceny  of  things  attached  to  or  growmg  on  land  (ss.  61-67), 

Larceny  from  mines  (ss.  38,  39).  .a  ^n\ 

Larceny  from  the  person  and  other  like  offences  (ss.  40-49). 

Sacrilege,  burglary,  and  housebreaking  (ss.  50-59). 

Larceny  in  the  house  (ss.  60-61). 

Larceny  in  manufactories  (s.  62). 

Larceny  on  ships,  wharves,  etc.  (ss.  63-66). 

Larceny  or  embezzlement  by  clerks  or  servants  or  persons  m  the 
public  service  (ss.  67-73). 

Larceny  by  tenants  or  lodgers  (s.  74).  .  ^,     t  a  .- 

Frauds  by  agents,  bankers,  or  factors  (ss.  77-87,  and  the  Larceny  Act, 
1901,  1  Edw.  VII.  c.  10). 

Obtaining  money,  etc.,  by  false  pretences  (1861,  c.  100,  ss.  88-90). 

Receiving  goods  stolen  or  unlawfully  obtained  (ss.  91-99). 

Restitution  and  recovery  of  stolen  or  unlawfully  obtained  property 

(88.  100-102). 

Apprehension  of  offenders  and  other  proceedings  (ss.  103-113). 

Other  matters  (ss.  114-122). 

The  only  satisfactory  mode  of  dealing  with  these  headings  is  to  take 
the  common  law  as  to  larceny,  and  to  deal  with  so  much  of  the  Act  as 
modifies  it,  and  to  relegate  those  parts  of  the  Act  which  do  not  deal  with 
theft  to  their  proper  headings,  viz.— Accounts,  Falsification  of,  Vol.  I., 
p.  112;  Burglary,  Vol.  IL,  p.  475;  Embezzlement,  Vol.  V.,  p.  196; 
False  Pretences,  Vol.  VI.,  p.  25 ;  and  to  collect  the  scattered  portions 
of  the  Act  as  to  procedure  below,  under  the  sub-head  Procedure. 

Offences. 

The  Mirror  of  Justice,  though  its  claims  to  authority  have  been  exposed 
by  the  late  Mr.  Maitland  (7  Seld.  Soc.  Publ.  Introd.),  and  though  full  of 
demurrable  propositions  as  to  the  common  law,  admittedly  contains  the 
best  early  definition  of  theft ;  but  in  applying  it  the  author  mixes  it  up 
with  all  and  more  than  all  the  cognate  offences  gathered  in  the  Larceny 
Act.  The  definition  is — "  Larceny  is  the  treacherous  {i.e.  animo  furandi) 
taking  of  a  corporeal  moveable  thing  of  another  against  the  will  of  him 
to  whom  it  belongs  by  evil  acquisition  of  the  possession  or  of  the  use. 
Taking,  we  say,  for  bailment  or  livery  is  not  in  the  case.  A  corporeal 
moveable,  we  say,  because  of  property  not  moveable  or  not  corporeal,  as 
land,  rent,  advowsons,  there  can  be  no  larceny ;  '  treacherously,'  we  say, 
IjecauBc  if  the  taker  believed  the  things  to  be  his  own  so  that  he  could 
well  take,  in  such  case  he  does  not  conmiit  this  sin ;  nor  does  he  where 
he  takes  another's  goods,  believing  that  his  taking  them  is  agreeable  to 
the  owner ;  but  in  this  case  he  must  show  some  open  presumption  and 
evidence  "  (7  Seld.  Soc.  Pub.  p.  25). 

With  this  may  bo  compared  the  most  recent  attempt  at  a  scientific 
definition  :  "  Theft  is  the  act  of  dealing  from  any  motive  whatever  unlaw- 
fully and  without  claim  of  right  (which  may  be  founded  on  a  mistake  of 
law)  with  anything  capable  of  being  stolen  in  any  of  the  ways  in  which 
theft  can  be  committed,  with  the  intention  of  permanently  converting 
that  tiling  to  the  use  of  any  person  other  than  the  general  or  special 
owner  thereof"  (Staph.  Die/.  Cr.  Law,  6th  ed.,  art.  321).     On  the  whole. 
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the  primitive  definition  is  the  more  intelligible,  and  is  admitted  by  Sir 
J.  Stephen  to  be  accurate  (3  Hist.  Cr.  Law,  135),  as  may  be  seen  from  the 
form  of  an  indictment  for  larceny  which  states  the  essential  elements 
of  the  offence. 

"  The  jurors  for  our  Lord  the  King  on  their  oath  present  that  on  the 
11th  day  of  July  a.d.  1907,  at  the  parish  of  in  the  county  of 

Kent,  A.  B.  feloniously  did  steal,  take,  and  carry  away  one  coat,  etc.,  of 
the  value  of  of  the  goods  and  chattels  of  0.  D.  against  the  peace, 

etc."  The  word  "  steal "  represents  the  animus  fiirandi  or  intent  to 
deprive  the  possessor  permanently  of  the  thing,  and  the  absence  of 
consent  {invito  domino).  The  words  "  take  and  carry  away "  {cepit  et 
asportavit)  indicate  the  necessity  of  proving  actual  possession  and  removal 
by  the  thief.  The  words  "  goods  and  chattels "  indicate  the  rule  as  to 
corporeal  moveables ;  and  the  words  "  of  C.  D.,"  the  person  whose  right 
of  ownership  or  possession  is  invaded  by  the  act. 

It  has  been  decided  that  this  form  of  indictment  is  sufticient  in 
the  case  of  a  married  woman  who  steals  the  goods  of  her  husband  when 
leaving  or  deserting  or  when  about  to  leave  or  desert  him,  which  is  an 
offence  not  at  common  law  but  under  45  &  46  Vict.  c.  75,  s.  12  (B.  v. 
James,  [1902]  1  K.  B.  540). 

Ownership. — For  the  purposes  of  larceny,  that  man  is  the  owner  of 
goods  who  as  against  the  taker  is  entitled  to  possession  of  the  goods 
taken.  The  taker  cannot  set  up  jus  tertii  against  such  an  owner  unless 
the  taking  was  effected  with  or  in  the  belief  that  he  had  the  authority 
of  the  third  person  (see  2  East,  P.  C.  654,  697;  1  Hale,  P.  C.  512; 
Hawk.,  P.  C,  bk.  i.  c.  33,  s.  38;  Armory  v.  Delamirie,  1722, 1  Sm.  L.  6'., 
11th  ed.). 

Ownership  of  goods  in  the  modern  sense  is  not  a  conception  found  in 
the  early  common  law,  which  dealt  with  possession  in  the  case  of  chattels 
and  estate  in  the  case  of  lands ;  and  the  proper  person  to  pursue  a  thief 
was  the  bailee  or  possessor  of  the  goods  rather  than  the  owner ;  and  on 
conviction  of  the  thief  on  indictment,  the  stolen  goods  being  in  posses- 
sion of  the  thief  went  to  the  king  as  forfeited  catalla  felonum,  and  not  to 
the  injured  possessor  or  true  owner ;  while  the  bailor  seems  originally 
to  have  had  no  civil  remedy  against  the  thief  or  his  transferees,  but 
only  against  the  bailee  (see  2  Pollock  and  Maitland,  Hist.  Eng.  Law, 
142-181). 

Much  has  been  said  about  the  general  and  the  special  property  in 
goods  (see  Steph.  Big.  Cr.  Law  (6th  ed.),  arts.  305-308).  But  in  sub- 
stance for  purposes  of  theft  the  question  is  not  really  material.  A  bailee 
who  has  a  lien  or  other  special  right  over  a  thing  under  a  contract  with 
the  beneficial  owner,  i.e.  the  man  who  has  lawfully  got  physical  posses- 
sion and  control,  has  a  right  to  them  as  against  the  beneficial  owner,  so 
long  as  the  bailment  or  contract  continues,  and  it  is  quite  immaterial  for 
purposes  of  theft  whether  the  possessor  of  goods  seized  larcenously  has  or 
has  not  any  real  right  to  them.  One  thief  can  steal  stolen  goods  from 
another.  The  only  difficulty  has  arisen  from  a  doubt,  perhaps  need- 
lessly expressed,  when  goods  are  stolen  from  the  custody  of  a  servant  or 
a  bailee,  whetlier  the  ownership  must  be  laid  in  the  servant  or  bailee  or 
in  the  beneficial  owner ;  and  the  rule  seems  to  be  that  whoever  could 
sue  in  trespass  for  the  goods  can  be  described  in  the  indictment  as 
owner.  And  in  practice  in  indictments  for  theft  the  goods  may  be 
described  as  those  of  the  bailor  or  of  the  bailee,  whatever  the  nature 
of  the  bailment  (Arch.  Or.  PL,  23rd  ed.  58).     The  importance  of  the 
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position  of  servant  or  bailee  arises  only  when  they  appropriate  the  goods 
in  tlieir  custody  or  possession,  or  when  the  beneficial  owner  of  the  goods 
wrongfully  retakes  them. 

The  separate  property  of  a  wife  in  the  house  of  her  husband  is  not 
troated  as  the  husband's  in  cases  of  larceny  unless  there  is  evidence  of 
a  bailment  to  him  (B.  v.  Mtirray,  [1906]  2  K.  B.  385) ;  but  misdescrip- 
tion in  the  ownership  of  such  property  is  amendable  (ibid.). 

The  earlier  view  of  the  common  law  was  that  a  bailee  could  not 
commit  larceny  because  he  had  "  possession "  of  the  goods  bailed,  and 
could  not  take  them  vi  et  armis.  In  1474  it  was  decided  that  if  he 
broke  bulk  or  otherwise  determined  the  bailment  and  then  took  the 
goods,  he  committed  larceny  (Y.  B.  13  Edw.  iv.  f.  9,  No.  5 ;  3  Steph. 
Hitt.  Cr.  Law,  139).  And  this  remained  the  law  as  to  bailees  till  1857, 
when  bailees  of  chattels,  money,  or  valuable  securities  were  made  liable 
to  conviction  on  an  indictment  for  larceny  if  they  fraudulently  took  or 
converted  such  property  to  their  own  use  or  to  the  use  of  any  person 
other  than  tlie  owner,  even  if  they  did  not  break  bulk  or  otherwise 
determine  the  bailment  (20  &  21  Vict.  c.  54,  s.  4;  re-enacted  in  1861 
as  24  &  25  Vict.  c.  96,  s.  3). 

An  attempt  was  made  at  an  early  date  to  draw  a  distinction  between 
possession  as  involving  control,  and  mere  charge  or  custody,  such  as  of 

rls  handed  to  an  innkeeper  by  a  guest  or  by  a  master  to  a  servant. 
the  end  it  was  decided  that  where  a  servant  has  custody  of  his 
master's  goods,  the  possession  continues  in  the  master  {R.  v.  Walsh,  1812, 
2  Leach,  1072).  In  the  case  of  servants  the  doubts  were  so  consider- 
able that  they  led  to  legislation  in  1529  (21  Hen.  viii.  c.  7).  See 
Embezzlement.  But  the  law  has  had  a  curious  history  in  this  respect, 
as  the  offence  of  larceny  by  a  clerk  or  servant  has  superseded  the  ofi'ence 
punishable  under  the  Act  of  1529,  and  the  term  "embezzlement"  there 
used  has  now  been  applied  to  a  different  kind  of  offence. 

Under  the  Larceny  Act,  1861,  larceny  by  clerks  or  servants  or 
persons  in  the  public  service  or  police  is  treated  as  an  aggravated  form 
of  the  ofience,  but  its  incidents  are  not  altered  (1861,  c.  96,  ss.  67,  69). 
Special  punishment  attends  larceny  by  Customs  officers  (39  &  40  Vict. 
c  36,  s.  29)  or  officers  of  the  Post  Office. 

In  Canada  the  question  has  been  raised  whether  a  decoy  letter, 
posted  to  test  a  suspected  official,  is  a  post  letter,  as  it  is  posted  from 
the  inside  of  the  office  {R.  v.  Ryan,  1905,  Canada  Cr.  Cas.  347). 

The  doctrine  that  a  man  can  steal  his  own  goods  from  a  person  to 
whom  he  has  entrusted  them  is  as  old  as  1429  (Y.  B.  7  Hen.  vi.  f.  42, 
No.  18 ;  3  Steph.  Hist.  Cr.  Law,  138).  It  is  reasserted  in  East,  1  P.  c! 
654,  658  (see  Pollock  and  Wright  on  Possession,  139),  and  has  been 
enforced  in  recent  times  {R.  v.  Wilkinson,  1821,  Euss.  &  E.  470 ;  R.  v. 
W^mUt,  1801,  31  L  J.  M.  C.  17;  R.  v.  Burgess,  1863,  32  L.  J.  M.  C. 
185).  This  form  of  larceny  can,  of  course,  only  be  committed  where  the 
reUkmg  is  wrongful,  i,e.  is  a  violation  of  the  terms  on  which  the  goods 
were  committed  te  the  person  who  has  a  special  property  in  or  a  lien 
over  them.  r^    r     ^ 

Hujjiiand  and  wife  being  treated  as  one  person  could  not  steal  from 
eacli  other;  but  tliey  can  steal  from  each  other  now  when  the  wrongful 
Ukmg  w  by  a  sikjusc  when  deserting  or  about  to  desert  the  other  (1882, 
C  75,  s.  12 ;  H.  v.  Janus,  [1902]  1  K.  B.  540). 

^  Tlie  common-law  rule  that  joint  beneficial  owners  of  partners  for 
gun  oould  not  steal  goods  owned  in  common  was  abolished  almost  but 
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not  wholly  in  1868  (c.  116;  K  v.  Rohson,  1886,  16  Q.  B.  D.  137;  B.  v. 
ButterivortTi,  1773,  12  Cox  C.  C.  132).  It  never  applied  to  members  of 
a  corporate  body,  which  is  a  distinct  entity  from  its  component  indi- 
viduals, and  certain  banking  partnerships  had  been  excepted  in  1840 
(3  &  4  Vict.  c.  Ill);  nor  did  it  apply  when  the  joint  owner  took  the 
property  from  a  bailee  or  servant  {B.  v.  Bramleij,  1822,  Russ.  &  R.  478 ; 
B.  V.  Webster,  1861,  31  L.  J.  M.  C.  17 ;  B.  v.  Burgess,  1863,  32  L.  J.  M.  C. 
185). 

What  can  be  stolen. — At  common  law  a  thing  could  not  be  stolen 
unless  (1)  it  was  a  moveable  chose  in  possession,  such  as  money,  goods, 
and  merchandise  or  chattels ;  (2)  it  could  be  and  was  owned  or  possessed; 
(3)  it  had  some  intrinsic  value  to  its  possessor,  not  necessarily  estimable 
in  coin  (B.  v.  Moro^is,  1840,  9  Car.  &  P.  349). 

1.  Nothing  attached  to  the  realty  could  be  stolen  if  the  severance 
and  the  taking  away  were  a  single  transaction.  But  if  the  severance 
were  effected  and  subsequently  the  thing  severed  was  taken,  it  had 
ceased  to  savour  of  the  realty,  and  the  taking  could  be  theft.  The 
extremest  decision  on  this  point  is  that  in  which  a  man  was  convicted 
of  digging  up  the  buried  carcass  of  a  diseased  pig,  which  was  held  not  to 
savour  sufficiently  of  the  realty  to  exempt  the  taker  from  the  law  as  to 
theft  (B.  V.  Edwards,  1877,  13  Cox  C.  C.  384;  see  Mayne,  Ind.  Or.  Law, 
1896,  p.  669).  The  Larceny  Act,  1861,  alters  the  law  on  this  subject  in 
certain  respects.  A  person  is  guilty  of  felony  and  liable  to  be  punished 
as  for  simple  larceny,  who — 

(1)  Steals  or  rips,  cuts,  severs,  or  breaks,  with  intent  to  steal,  glass 
or  woodwork  belonging  to  a  building  or  metal  utensils  or  fixtures  fixed 
to  a  building  or  metal  fixed  in  private  land,  or  for  a  fence  to  a  dwelling- 
house,  garden,  or  area,  or  in  a  square  or  street  or  a  place  dedicated  to 
public  use  or  ornament  or  in  a  burial  ground  (s.  31). 

(2)  Steals  or  cuts,  breaks,  roots  up,  or  otherwise  destroys  or  damages, 
with  intent  to  steal,  trees,  saplings,  shrubs,  or  underwood  of  a  value 
over  £1,  if  growing  in  parks,  pleasure  grounds,  orchards,  or  avenues,  or 
in  ground  adjoining  a  dwelling-house,  and  over  £5  if  growing  elsewhere 
(s.  32). 

(3)  Stealing,  etc.,  trees  and  the  like  over  the  value  of  Is.  wherever 
they  grow  is  summarily  punishable  for  the  first  offence  by  fine  not 
exceeding  £5  over  and  above  the  value  of  the  things ;  for  the  second, 
by  imprisonment  for  not  over  twelve  months;  and  a  third  offence  is 
felony  punishable  as  simple  larceny  (s.  33). 

(4)  Stealing  live  and  dead  fences,  wooden  fences,  gates,  or  stiles  is 
summarily  punishable  as  (3)  on  a  first  or  second  offence  (s.  34) ;  and 
unlawful  possession  of  any  of  the  vegetable  products  above  mentioned 
is  summarily  punishable  (s.  35). 

(5)  Stealing,  etc.,  vegetable  products  not  already  named,  if  in  gardens 
and  like  places,  is  summarily  punishable  by  fine  not  exceeding  £20,  or 
by  imprisonment  with  or  without  hard  labour  for  not  over  six  months  on 
a  first  conviction.  Repetition  of  the  offence  after  a  previous  conviction 
is  an  indictable  felony,  punishable  as  simple  larceny  (s.  36). 

(6)  Stealing  cultivated  roots  or  plants  not  in  gardens  or  like  places 
is  summarily  punishable  (i.)  for  a  first  offence  or  summary  conviction  by 
fine  not  exceeding  20s. ;  and  (ii.)  on  an  offence  after  a  previous  convic- 
tion by  imprisonment  with  or  without  hard  labour  for  not  over  six 
months. 

(7)  Stealing  or  severing  with  intent  to  steal  ore,  etc.,  from  a  mine  is 
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a  felony  punishable  by  imprisonment  with  or  without  hard  labour  for 
not  over  two  years  (s.  38). 

(8)  Taking,  removing,  or  concealing  ore,  etc.,  by  persons  employed 
about  the  mine  with  intent  to  defraud  proprietors,  adventurers,  or  fellow- 
workmen,  though  not  larceny,  is  a  felony  punishable  as  (7)  (s.  39 ;  see 
H,  V.  Wcbh,  1835,  1  Moo.  C.  C.  431). 

All  these  exceptions,  except  the  last,  relate  to  things  attached  to  the 
soil  They  are  distinguished  by  the  intent  implied  in  the  word  "  steal " 
from  the  similar  offences  gathered  under  Malicious  Damage.  Where 
the  things  enumerated  have  been  severed  from  the  soil,  they  may  be 
stolen  at  common  law,  unless  the  severance  and  appropriation  form  part 
of  one  continuous  transaction  {R.  v.  Towneley,  1870,  L.  R.  1  C.  C.  R.  315  ; 
R,  V.  Read,  1877,  3  Q.  B.  D.  131 ;  R.  v.  Foley,  1891,  26  L.  R.  Ir.  299). 

2.  The  second  rule  lets  in  domestic  animals,  but  excludes  animals  of 
a  base  nature,  and  animals  ferce  naturce  which  have  not  been  reduced 
into  possession  by  domestication,  capture,  or  killing,  even  if  they  are  on 
land  over  which  the  taker  has  no  right  to  go  {Blades  v.  Hiqgs,  1865, 
11  H.  L  C.  621 ;  11  E.  R.  1474).  In  the  case  of  theft  of  animals,  the 
words  ahduxit  or  effugavit  (led  or  drove)  were  substituted  for  asportavit. 

The  statutory  provisions  on  the  subject  are  numerous.  Sec.  10  of 
the  Larceny  Act,  1861,  provides  for  a  severer  punishment  for  stealing 
tlie  live  cattle  there  enumerated,  viz.  penal  servitude  from  three  to  four- 
teen years,  than  is  awarded  for  simple  larceny.  Sees.  11-17  deal  with 
deer,  hares,  and  rabbits,  and  are  treated  under  Game  Laws  (Vol.  VI., 
p.  328).  Sees.  18-20,  22  deal  with  dogs,  which  at  common  law  could  not 
be  stolen  (see  Dogs).  Sees.  21,  22,  23  deal  with  beasts  and  birds 
ordinarily  kept  in  confinement  (see  Animals  ;  Birds).  Sees.  24  and  25 
deal  with  fresh-water  fisheries  (see  Fisheries)  ;  and  sec.  26  with  theft 
of  oysters  or  oyster-brood  from  a  private  marked  and  known  fishery. 
Under  the  Knackers  Act,  1786,  26  Geo.  iii.  c.  71,  it  is  a  felony  to 
slaughter  or  Hay  horses  or  cattle  without  possessing  a  knacker's  licence, 
or  during  certain  prohibited  hours.  The  enactment  is  aimed  at  dealing 
with  stolen  animals.  An  indictment  for  the  offence  was  preferred  at 
the  Leicester  Summer  Assizes,  1906. 

There  is  no  right  of  ownership  in  a  human  body,  alive  or  dead,  so 
tliat  it  is  not  theft  to  carry  off  a  child  or  person  not  sui  juris ;  nor  is 
body-snatclung  theft,  though  it  is  theft  to  steal  the  shroud  in  which  a 
corpse  is  wrapped ;  and  so  far  as  decided  cases  go,  anatomical  specimens 
cannot  be  stolen  (3  Steph.  Hist.  Cr.  Law,  127).    See  Abduction  :  Corpse  : 

XlliXAPPING. 

On  the  other  hand,  gas  and  water  in  pipes  and  electricity  in  wires 
Gin  be  stolen  (/VreTwv.  aBrien,  1885, 11  Q.  B.  D.  21 ;  R.  v.  White,  1853, 
.:  r  .;  \\:  ^'  ^^^ '  1(>  &  11  Vict.  c.  15,  8.  18 ;  26  &  27  Vict.  c.  93,  s.  20 ; 
4o  &  46  Vict.  c.  56.  8.  23). 

The  thing  must  not  only  be  capable  of  ownership,  but  must  be  owned 
or  i)0S8e88e<  when  taken.  It  is  not  therefore  theft  to  appropriate  things 
abttiidune<l  by  the  owner. 

3  Ka/M^.—As  already  stated,  nothing  can  be  stolen  which  has  not 
?2dn  ?')"*^'  ?  If .  n  *^  """^  necessarily  computable  in  coin  (72.  v.  J/orm, 
IB4U  »  i.ar.&  1.  349);  and  the  interred  carcass  of  a  diseased  pig  has 
been  held  worth  enough  to  l)e  stolen  {E.  v.  Edivards,  1877,  13  Cox  C.  C. 
.w>.     ine  vahie  is  not  now  material,  except  where  a  special  value  is 

rT^.!!nji?  *  ".  o'®  ^  ""''  ingredient  in  the  offence  or  an  aggravation 
of  pumalimeut    See  Indictment. 
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But  the  common-law  rule  excluded  documents  of  title  to  lands  (as 
having  no  intrinsic  value,  being  only  evidence  of  title  and  as  savouring 
too  much  of  the  realty) ;  and  choses  in  action,  even  bank  notes,  and 
negotiable  instruments  (E.  v.  Morrison,  1861,  Bell,  C.  C.  164). 

This  defect  has  been  amended  by  the  following  enactments,  incor- 
porated in  the  Larceny  Act,  1861 : — 

(a)  To  steal  or  for  a  fraudulent  purpose  to  destroy,  cancel,  or 
obliterate  wholly  or  in  part  any  valuable  security  other  than  a  document 
of  title  to  lands,  is  a  felony  of  the  same  nature  and  degree,  and  punish- 
able in  the  same  way  as  if  the  valuable  security  had  been  a  chattel  of 
the  like  value  with  the  share,  interest,  or  deposit  to  which  the  security 
relates,  or  the  money  due  thereon  on  the  goods  or  other  valuable  thing 
represented,  mentioned,  or  referred  to  in  the  security  (1861,  c.  96, 
s.  27). 

(b)  The  like  acts,  if  done  to  a  document  of  title  to  lands,  are  felonies 
punishable  by  penal  servitude  from  five  to  three  years  (1861,  c.  96, 
ss.  1,  28;  1891,  c.  69,  s.  1). 

(c)  The  like  acts,  if  done  to  a  testamentary  instrument  before  or 
after  the  testator's  death,  and  whether  the  instrument  relates  to  realty 
or  personalty,  are  felonies  punishable  by  penal  servitude  for  life,  or  not 
less  than  three  years  (1861,  c.  96,  ss.  1,  29;  1891,  c.  69,  s.  1). 

(d)  Theft,  fraudulent  removal,  or  obliteration  of  records,  or  other 
legal  documents  relating  to  Courts  of  justice,  are  felonies  punishable 
by  penal  servitude  from  three  to  five  years  (1861,  c.  96,  s.  30 ;  1891, 
c.  69,  s.  1). 

In  cases  (c)  and  (d)  it  is  not  necessary  to  state  in  the  indictment  to 
whom  the  testamentary  or  legal  instrument  belongs  (c.  96,  ss.  29,  30). 
In  case  (d)  the  theft  was  punishable  at  common  law,  so  far  as  concerned 
the  parclnnent  on  which  the  record  was  written,  if  it  did  not  relate  to 
land  (E.  v.  Walker,  1827,  1  Moo.  C.  C.  155).  But  the  statutory  offence 
extends  much  further  (R.  v.  Bailey,  1871,  L.  R.  1  C.  C.  R.  347). 

Thefts  were  at  common  law  classified  as  petty  or  grand  larceny  for 
purposes  of  trial  and  punishment  according  as  the  thing  stolen  was  or 
was  not  worth  Is.  (3  Edw.  i.  c.  15).  Petty  larceny  was  usually  punished 
by  whipping.  Grand  larceny  was  capital  (see  Benefit  of  Clergy, 
Vol.  II.,  p.  162).  The  idea  that  theft  of  a  value  not  exceeding  12d. 
should  not  be  capital  can  be  traced  back  to  the  time  of  Athelstan,  and 
appears  in  the  Judicia  civitatus  Lundonim  of  his  reign.  Since  1827, 
on  the  abolition  of  capital  punishment  for  larceny,  petty  larceny  was 
merged  in  grand  larceny  (7  &  8  Geo.  iv.  c.  28,  s.  2 ;  1861,  c.  96,  s.  2),  but 
petty  thefts  can  be  dealt  with  summarily  under  the  S.  J.  Act,  1879. 

The  Guilty  Act. — To  constitute  theft,  the  goods  must  be  taken  and 
carried  away  with  dishonest  intent  {felonicd  et  animo  furandi  cepit  et 
asportavit),  and  without  the  possessor's  consent  {invito  domino). 

The  thief  must  do  some  act  showing  an  intention  to  appropriate  the 
chattel,  and  exercise  an  active  dominion  over  it  {R.  v.  Trehilcock,  1858, 
27  L.  J.  M.  C.  103).  Removing  goods  out  of  a  burning  house  to  save 
them  for  the  owner  is  not  theft  {R.  v.  Leigh,  1800,  2  East,  P.  C.  694). 

There  must  be  proof  of  some  act  amounting  to  removing  or  carrying 
away  (asportatio)  from  the  place  in  which  the  goods  were,  and  involving, 
for  the  instant  at  least,  entire  and  absolute  physical  possession  of  the 
goods  (Cherry's  Case,  1781,  2  East,  P.  C.  556;  R.  v.  Foynton,  1862, 
32  L.  J.  M.  C.  29). 

But  in  this  connection  it  is  not  necessary  to  prove  that  the  thing 
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token  was  in  the  physical  possession  of  the  owner.  When  it  is  on  his 
person  or  in  his  dwelling-house,  the  taking  is  specially  punishable.  But 
it  is  just  as  much  theft  to  take  a  man's  domestic  animal  when  it  is  out 
on  his  field  or  on  a  common,  or  gone  astray,  as  if  it  were  taken  out  of 
his  house  or  curtilage ;  and  if  goods  are  mislaid  or  lost,  it  is  theft  to 
appropriate  them  without  proper  inquiry  (1  Hale,  P.  C.  506 ;  2  East, 
PC.  664;  i?.  V.  Kerr,  1837,  8  Car.  &  P.  176;  E.  v.  Rowe,  1859, 
28  L  J.  M.  C.  128).  .     .    ,      , 

From  another  point  of  view  goods  may  remain  m  the  legal  possession 
of  the  owner  where  the  physical  custody  is  given  to  another.  The  plate 
which  is  supplied  for  the  use  of  a  guest  at  an  hotel ;  the  goods  which  are 
placed  in  the  hands  of  a  customer  at  a  shop,  or  left  at  his  house  for 
inspection ;  a  horse  at  a  livery  stable,  which  a  professing  purchaser  is 
allowed  to  mount  in  order  to  try  his  paces,  still  remain  in  the  possession 
of  the  owner  (Mayne,  Incl  Cr.  Laio,  1896,  p.  669 ;  B.  v.  Thompson,  1862, 
32  L  J.  M.  C.  53 ;  R  v.  Cooke,  L.  E.  1  C.  C.  E.  295). 

Theft  in  these  cases  may  be  treated  as  larceny  by  a  bailee ;  but 
where  the  transfer  is  not  equivalent  to  a  delivery,  either  possession  is 
not  changed  at  all,  or  only  a  "  trespassory  "  possession  is  acquired,  and 
the  taker  could  be  indicted  independently  (cp.  24  &  25  Vict.  c.  96,  s.  3. 
See  Pollock  and  Wright,  109,  110). 

Possession  may  be  transferred  for  purposes  of  custody  only,  i.e.  by 
way  of  bailment.  A  bailee  is  a  person  who,  otherwise  than  as  a  servant, 
receives  possession  of  a  thing  for  another,  or  consents  to  receive  or  hold 
possession  of  a  thing  for  another  upon  an  undertaking  with  the  other 
person  either  to  keep  and  return  or  deliver  to  him  the  specific  thing,  or 
to  convey  or  apply  the  specific  thing  according  to  the  directions,  ante- 
cedent or  future,  of  the  other  person.  An  infant  can  be  convicted  of 
larceny  as  a  bailee  {R.  v.  M'Donald,  1885, 15  Q.  B.  D.  323 ;  Pollock  and 
Wright  on  Possession,  163). 

The  kinds  of  taking  are  commonly  but  unfortunately  described  as 
•*  actual  taking,"  as  in  ordinary  theft  or  robbery,  or  "  constructive  taking  " 
(Arch.,  23rd  ed.,  447). 

By  the  latter  it  is  meant  to  include  cases — 

(1)  Where  delivery  does  not  alter  the  possession  in  law; 

(2)  Where  the  possession  is  obtained  animo  furandi  ; 

(3)  Where  both  possession  and  property  are  passed ; 

(4)  Where  physical  possession  is  honestly  obtained,  and  the  goods  are 
subsecjuently  misappropriated. 

It  is  probably  better  to  lay  aside  this  classification,  and  to  consider 
the  tokiiig  as  meaning  an  act  of  appropriation  without  the  consent  of  the 
owner. 

^    By  "without  the  consent  of  the  owner"  is  meant  that  the  taking  is 
either—  ^ 

(1)  AUolutely  without  the  owner's  knowledge  or  assent,  the  ordinary 

?^«®iA^?r"^  ^^  *^^^^*'  ^^*  purse-snatching  {R.  v.  Davies,  1712,  2  East, 
r.  C  /09). 

(2)  Assented  to  under  threats  or  force,  as  in  robbery. 

(3>  Facilitated  merely  for  the  purpose  of  entrapping  the  thief  (R,  v. 
^J'  ^01,  2  East.  P.  C.  606). 

ted  by  a  trick  which  induces  the  possessor  to  part  with 
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1878,  3  App.  Cas.  439).  Owing  to  the  fact  that  on  conviction  of  larceny 
the  property  revests,  whereas  on  a  conviction  of  obtaining  by  false 
pretences  it  no  longer  revests  (bQ  &  57  Vict.  c.  71,  s.  24),  indictments 
are  often  drawn  for  larceny  where  the  offence  is  really  false  pretences. 
The  whole  subject  of  larceny  by  a  trick  is  discussed  in  Oppenheimer 
V.  Freezer,  [1907]  2  K.  B.  50,  C.  A. 

(5)  Effected  by  collusion  with  a  servant  of  the  owner  by  obtaining 
under  a  contract  of  purchase  more  goods  than  are  included  in  the 
invoice  as  actually  sold  (II  v.  Tedeswell,  [1905]  2  K  B.  273). 

(6)  Effected  by  taking  advantage  of  a  mistake  not  induced  by  a 
trick,  hut  knotun  hy  the  thief  to  have  been  made,  and  of  such  a  nature  as 
to  rebut  any  presumption  that  property  was  intended  to  pass.  Under 
this  head  much  controversy  of  a  somewhat  metaphysical  kind  has  arisen ; 
the  judges  seeking  by  such  considerations  to  extend  the  conception  of 
theft  to  any  dishonest  appropriation.  It  covers  cases  where,  on  the  sale 
of  goods,  property  not  included  in  the  sale  is  delivered  and  appropriated 
{Merry  v.  Green,  1841,  7  Mee.  &  W.  623 ;  58  E.  E.  19). 

(7)  By  taking  things  lost  or  mislaid  by  the  owner,  with  knowledge 
that  he  has  not  abandoned  his  rights  of  ownership  {B.  v.  West,  1854,  24 
L.  J.  M.  C.  4;  R.  v.  Moore,  1860,  30  L.  J.  M.  C.  77;  B.  v.  Glyde,  1868, 
L.  R  1  C.  C.  E.  139).  In  such  a  case,  though  the  owner  may  not  have 
abandoned  his  rights,  the  taker  is  not  guilty  unless  he  took  it  believing 
at  the  time  that  he  could  find  the  owner  {B.  v.  Knight,  1871, 12  Cox  C.  C. 
102;  B.  V.  Matthews,  1873,  12  Cox  C.  C.  489).  Merely  to  retain  goods 
found  in  hope  of  a  reward  is  not  felonious  {B.  v.  Gardner,  1862,  L.  &  C. 
243).     As  to  larceny  from  the  finder,  see  B.  v.  Stvinson,  1900,  64  J.  P.  72. 

In  none  of  these  cases,  except  in  the  case  of  bailments,  is  theft  com- 
mitted if  the  original  owner  or  his  deputy  voluntarily,  even  though 
induced  hy  fraud,  transferred  not  merely  physical  possession  but  the 
general  ownership  of  the  thing,  or  if  the  recipient  received  physical 
possession  without  fraud  or  intent  to  steal,  and  subsequently  dealt  dis- 
honestly with  the  goods  possessed  {B.  v.  Macgrath,  1869,  L.  E.  1  C.  C.  E. 
265  ;  B.  V.  Prince,  1868,  L.  E.  1  C.  C.  E.  150 ;'  B.  v.  Middleton,  1873,  L.  E. 
2  C.  C.  E.  38). 

Where  things  which  can  be  stolen  are  handed  over  to  another  in 
belief  that  he  is  a  particular  person,  there  is  no  delivery  or  receipt 
in  accordance  with  intention,  and  no  transfer  of  property  or  lawful 
possession  {B.  v.  Middleton,  1873,  L.  E.  2  C.  C.  E.  38 ;  Gundy  v.  Lindsay, 
1878,  3  App.  Cas.  439 ;   Vilmont  v.  Bentley,  1887,  12  App.  Cas.  471). 

The  same  rule  applies  as  to  an  article  delivered  in  mistake  as  to 
its  nature  {B.  v.  Ashwell,  1885,  16  Q.  B.  D.  190;  B.  v.  Flowers,  1886, 
16  Q.  B.  D.  693;  B.  v.  Hehir,  1895,  2  Ir.  Eep.  709),  and  as  to  goods 
inadvertently  mixed  with  those  of  another  {B.  v.  Biley,  1851,  22 
L.  J.  M.  C.  48). 

But  this  does  not  per  se  make  the  taking  theft.  The  receipt  may 
be  excusable,  but  deliberate  subsequent  appropriation  of  the  thing  with 
intent  to  deprive  the  owner  of  it,  and  with  clear  knowledge  that  the 
recipient  was  not  meant  to  receive  it  in  his  own  right,  is  theft. 

In  all  cases  the  taking  to  be  criminal  must  be  a^iimo  furandi,  on 
which  the  jury  must  pronounce  {B.  v.  Farnhorough,  [1895]  2  Q.  B.  484). 
It  is  not  theft  if  the  goods  belong  to  the  taker  and  he  has  the  immediate 
right  of  possession,  nor  if  he  take  them  under  a  claim  of  right  even 
if  founded  on  a  mistake  of  law^  or  otherwise  under  colour  of  a  right 
superior  to  that  of  the  possessor  {Hewson  v.  Gamble,  1892,  56  J.  P.  534). 
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But  it  is  theft  if  the  taking  is  deliberate  and  not  under  mistake,  and  is 
not  for  a  temporary  purpose  but  with  intent  to  deprive  the  owner  or 
possessor  permanently  of  his  rights,  whether  done  for  the  gam  of  the 
toker  or  not  (Arch.  Cr.  PL,  23rd  ed.,  440). 

The  general  nature  of  larceny  having  been  stated  with  reference  to 
certain  statutory  modifications  or  aggravations,  it  is  necessary  still  to 
refer  to  certain  particular  offences. 

Simple  Larceny.— RqXq  uses  the  term  "simple  larceny"  as  meanmg 
tlieft  without  violence.  In  the  Act  of  1861  it  is  used  without  definition, 
apparently  as  representing  the  union  of  the  two  common-law  varieties  of 
grand  and  petty  larceny,  and  as  distinguished  from  compound  or  mixed 
krceny,  which  appears  to  mean  offences  committed  under  circumstances 
which  entail  under  statute  an  increased  penalty,  or  committed  with 
other  offences.  The  distinction  corresponds  closely  to  that  made  in  the 
French  Penal  Code  between  vol  drnple  and  vol  qualifiS  (and  see  3  Steph. 
Hist.  Cr.  Laiu,  174). 

Simple  larceny  is  punishable  on  indictment  by  penal  servitude  from 
three  to  five  years,  or  by  imprisonment  with  or  without  hard  labour 
for  not  over  two  years. 

The  offence  may  be  tried  and  punished  summarily  in  certain  cases, 
under  sees.  11-15  of  the  Summary  Jurisdiction  Act,  1879. 

Simple  larceny  after  a  previous  conviction  (whether  summarily  or  on 
indictment)  of  felony  is  punishable  by  penal  servitude  from  three  to  ten 
years,  or  imprisonment  with  or  without  hard  labour  for  not  more  than 
two  years,  and  after  a  previous  conviction  of  an  indictable  misdemeanor 
within  the  Larceny  Act,  1861,  by  penal  servitude  from  three  to  seven 
years,  or  imprisonment  nt  supra  (1861,  c.  96,  ss.  7,  8  ;  1879,  c.  4-9,  s.  14; 
Penal  Servitude  Act,  1891,  c.  69,  s.  1).  Male  offenders  under  sixteen 
may  in  each  case  be  whipped. 

In  the  case  of  simple  larceny  and  all  offences  within  this  title,  the 
Court  may  bind  the  offender  to  come  up  for  judgment  when  called 
on,  *^^  to  keep  the  peace  in  addition  to  other  punishments  imposed ; 
and  see  Pkobation  of  Offenders. 

Theft  from,  Biiildings. — Theft  from  a  building  was  in  early  days 
treated  as  distinct  from  ordinary  theft,  and  was  termed  hamesocn,  hame 
fare,  or  hushrice.  The  offence  and  its  modern  equivalents  are  discussed 
under  Bukglaky,  Vol.  IL  p.  475. 

Theft  of  certain  goods  of  the  value  of  10s.  whilst  laid,  placed,  or 
exposed  during  any  stage,  process,  or  progress  of  manufacture  in  a 
building,  field,  or  other  place,  is  felony  punishable  by  penal  servitude 
from  three  to  fourteen  years  (1861,  c.  96,  s.  62).  The  goods  within  the 
enactinent  are  those  composed  of  silk,  wool,  flax,  cotton,  alpaca,  or 
inohair  only.  The  offence  is  merely  an  aggravation  of  simple  larceny,  and 
on  an  indictment  for  it  the  accused  may  be  convicted  of  simple  larceny. 
Theft  on  or  from  Ship.%  Wharfs,  Havens,  etc. — It  is  a  felony  punish- 
able by  i)enal  servitude  from  three  to  fourteen  years  to  steal  any  goods 
or  nierehundise  on  a  vessel,  barge,  or  boat  of  any  description  in  a  haven 
or  jxjrt  of  entry  or  discharge,  or  on  a  navigable  river  or  canal,  or  on  a 
creek  or  basin  belonging  to  or  communicating  with  such  haven,  port, 
river,  or  canal,  or  from  a  dock,  wharf,  or  quay  adjacent  thereto.  The 
tenn  "merchandise"  appears  to  include  passengers'  lucrgage  {R  v. 
Wright,  1835.  7  Car.  &  P.  159).  The  goods  must  be  stolen  in  the 
vessel,  but  the  offonco  is  complete  without  removal  from  the  vessel. 
It  is  said  that  the  master  of  a  ship  being  bailee  of  the  cargo  is  not 
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within  this  enactment  (B.  v.  Maden,  1805,  Euss.  &  E.  92) ;  and  it  does 
not  apply  to  vessels  on  the  high  seas,  thefts  on  which  are  governed 
by  sec.  11  of  the  Act  of  1861. 

Theft  of  wreck  was  not  larceny  at  common  law  if  the  owner  was 
unknown  (Hawk.,  P.  C,  bk.  i.  c.  33,  s.  38).  But  it  is  felony  punishable  by 
penal  servitude  from  three  to  fourteen  years  to  plunder  or  steal  from 
a  ship  in  distress  or  wrecked  or  stranded,  whether  the  act  consists  in 
taking  part  of  the  ship  or  goods  or  merchandise,  or  articles  belonging 
to  the  ship  (1861,  c.  96,  s.  64;  1891,  c.  69,  s.  1).  Persons  found  in 
possession  of  shipwrecked  goods  are  liable  to  summary  conviction  and 
punishment  if  they  cannot  satisfactorily  explain  how  they  came  by 
them  ;  and  shipwrecked  goods  offered  for  sale  may  be  seized  by  officers 
of  customs  or  excise  and  the  police,  and  taken  before  justices,  who  if 
not  satisfied  that  they  were  lawfully  come  by,  may  order  their  delivery 
to  the  rightful  owner  on  payment  of  a  reward,  if  the  justices  think  fit, 
to  the  person  seizing  (1861,  c.  96,  ss.  65,  66).     See  also  Wkeck. 

Robbery. — Eobbery  was  under  the  old  law  treated  as  distinct  from 
theft,  and  was  a  capital  felony  (2  Pollock  and  Maitland,  Hist.  Eng.  Law, 
492).  The  term  has  always  denoted  taking  goods  or  money  from  the 
person  of  another  by  violence  or  intimidation  (2  East,  P.  C.  707), 
which  may  include  threats  to  accuse  of  crime  {R.  v.  Stringer,  1842, 
2  Moo.  C.  C.  261).  The  value  of  the  thing  taken  was  immaterial. 
Eobbery  did  not  include  taking  from  the  person  by  trick  or  stealth. 
In  other  words,  to  constitute  robbery  there  must  be  intentional  trespass 
to  the  person  as  well  as  trespass  to  goods  by  some  actual  violence  or 
intimidation  to  the  possessor  of  the  goods,  or  some  other  person,  to 
overcome  or  prevent  resistance  and  enable  the  robber  to  take  the  goods 
from  the  person  or  immediate  presence  of  the  possessor  (Steph.  Dig.  Cr. 
Lcm,  6th  ed.,  art.  322;  R.  v.  Edwards,  1842,  4  Cox  C.  C.  32;  R.  v. 
Hughes,  1825,  1  Lew.  C.  C.  301). 

It  is  different  from  theft  from  the  person,  which  does  not  involve 
violence  or  intimidation ;  but  with  an  extension  of  the  law  so  as  to 
cover  "  valuable  securities."  Both  are  dealt  with  in  the  same  section 
of  the  Larceny  Act,  and  both  offences  are  now  punishable  by  penal 
servitude  from  three  to  fourteen  years  (1861,  c.  96,  s.  40;  1891,  c.  69, 
s.  1).  Assault  with  intent  to  rob  is  punishable  by  penal  servitude  from 
three  to  five  years  (1861,  c.  96,  s.  41 ;  1891,  c.  69,  s.  1).  Eobbery  under 
arms  or  assault  under  arms  with  intent  to  rob,  and  gang  robbery  or 
assault  by  a  gang  with  intent  to  rob,  are  punishable  by  penal  servitude 
for  life  or  not  less  than  three  years,  to  which  flogging  may  be  added 
(1861,  c.  96,  s.  42;  1863,  c.  44;  1891,  c.  69,  s.  1).  For  each  of  these 
offences  the  Court  may,  instead  of  penal  servitude,  impose  imprisonment 
with  or  without  hard  labour  for  not  more  than  two  years. 

Demanding  money,  etc.,  by  menaces  or  force,  with  intent  to  steal, 
is  a  felony  punishable  by  penal  servitude  from  three  to  five  years  (1861, 
c.  96,8.  45;  1891,  c.  69,  s.  1).  The  offence  can  be  committed  only 
when  the  property  demanded  is  or  is  believed  at  the  time  of  the 
demand  to  be  in  the  physical  possession  of  the  person  from  whom  it  is 
demanded  {R.  v.  DunUey,  1825,  1  Moo.  C.  C.  90;  R.  v.  Edwards,  1834, 
6  Car.  &  P.  515).  The  nature  of  the  menaces  necessary  to  constitute 
these  and  cognate  offences  is  dealt  with  under  Menaces. 

Accessories  and  Receivers. — The  general  law  as  to  accessories  before 
and  after  the  fact  is  dealt  with  under  Accessory.  Accessories  are 
also  punishable  under  the  Larceny  Act,  c.  96,  s.  98. 
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The  common  law  recognised  a  misdemeanor  known  as  Theft  Bote, 
which  consisted  in  for  bearing  to  prosecute  in  consideration  of  receiving 
back  the  stolen  goods.  This  was  a  form  of  Mispkisiok  of  felony  (2  Steph. 
Hist.  CrivL  Law,  238).  It  is  still  punishable  under  the  name  of  com- 
pounding a  felony  (R  v.  Burgess,  1885, 16  Q.  B.  D.  141),  by  fine  and  (or) 
imprisonment  without  hard  labour.     See  Hush  Money. 

Where  property  has  been  feloniously  stolen,  a  person  who  receives 
it  with  knowledge  that  it  has  been  stolen  is  guilty  of  a  felony,  and  may 
be  indicted  as  for  a  substantive  felony  or  as  an  accessory  after  the  fact 
(1861,  c.  94,  8.  3;  c.  96,  ss.  91,  93).  This  does  not  preclude  a  right  to 
indict  the  receiver  as  an  accessory  before  the  fact  (B.  v.  Riighes,  1860, 
29  L  J.  M.  C.  71). 

Where  the  taking  is  a  misdemeanor  under  the  Larceny  Act,  1861, 
the  receiving  is  also  a  misdemeanor  (c.  96,  s.  95).  Where  the  principal 
offence  is  punishable  on  summary  conviction,  the  receiving  is  also  so 
punishable  (s.  97). 

The  clauses  of  the  Larceny  Act,  1861,  only  apply  to  receiving  goods 
acquired  by  means  of  offences  within  that  Act  (B.  v.  Smith,  L.  R.  1  C.  C.  R. 
266),  receiving  goods  stolen  by  a  partner  (B.  v.  Streeter,  1900,  2  Q.  B. 
601),  receiving  a  husband's  goods  stolen  by  his  wife.  But  in  cases  not 
within  the  Act  of  1861  the  common-law  misdemeanor  of  receiving 
appears  still  to  survive  (B.  v.  Payne,  [1906]  1  K.  B.  97). 

By  the  Larceny  Act,  1896,  59  &  60  Vict.  c.  52,  receipt  or  possession 
without  lawful  excuse  in  the  United  Kingdom  of  property  stolen,  etc., 
outside  the  United  Kingdom  is  punishable  as  felony  or  misdemeanor, 
according  as  the  offence  abroad  would  have  been  felony  or  misdemeanor 
if  committed  in  England  or  Ireland.  Before  this  Act  came  into  force 
receivers  of  goods  stolen  abroad  could  not  be  punished  in  England.  As 
to  the  effect  of  the  Act,  see  B.  v.  Fans^,  1897,  61  J.  P.  536;  B.  v.  Graham, 
1901,  65  J.  P.  248. 

To  warrant  a  conviction  for  receiving  stolen  goods,  the  goods  must 
be  received  before  they  have  got  back  into  the  possession  of  the  rightful 
pu88e88or  {R.  v.  Villenshj,  [1892]  2  Q.  B.  597),  and  the  original  taking 
must  be  a  felony  at  common  law  or  an  offence  under  the  Larceny  Act, 
1861,  and  theft  under  the  Larceny  by  Partners  Act,  1868,  31  &  32  Vict. 
c  116,  will  not  suffice  (B.  v.  Smith,  1870,  L.  R.  1  C.  C.  R.  266).  Receipt 
of  goods  taken  by  wife  from  husband  is  not  "  receiving,"  except  in  a 
case  within  the  Married  Women's  Property  Act,  1882  (B.  v.  Kenny, 
1877,  2  Q.  B.  D.  307). 

Receiving  is  complete  if  joint  possession  is  in  thief  and  receiver, 
but  not  if  the  exclusive  right  to  possession  remains  in  the  thief  (B.  v. 
irt/^'i/.  1850,  2  Den.  Cr.  C.  37 ;  B.  v.  Smith,  1851,  20  L.  J.  M.  C.  4 ;  B.  v. 
StnWi,  1855,  24  L  J.  M.  C.  135),  but  the  receipt  need  not  be  directly 
from  the  thief  (R.  v.  Reardon,  1865,  L.  R.  1  C.  C.  R.  31);  nor  need  it  be 
effected  by  acfiuiring  actual  physical  possession  {B.  v.  Smith,  uhi  supra). 

It  is  essential  that  the  receiver,  when  he  receives,  should  know  the 
gootls  to  be  stolen,  which  may  be  proved  by  direct  or  circumstantial 
evidence,  or  under  the  Prevention  of  Crimes  Act,  1871.  34  &  35  Vict. 
c.  112,iL  19,  by  proof  that  the  receiver  was  found  in  possession  not  only 
of  the  proiKjrty  in  question,  but  of  other  property  stolen,  within  twelve 
VJS?i*'5f  ^^^'/!  ^l*^*^^  (^'- ""'  ^"^^^'^'  l^^'^'  12  Q.  B.  1).  522  ;  B.  v.  Bromhead, 
i^o  '  Lv  ^'  ^-  ^'•'^'«^«^^.  1906, 71  J.  P.  36 ;  Arch.  Cr.  PL  23rd  ed. 
55J).  Where  possession  of  goods  stolen  has  been  resumed  by  the 
owner  they  cease  to  be  stolen  goods  {B.  v.  Villenshj,  [1892]  2  Q.  B.  597). 
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Persons  may  be  convicted  of  being  jointly  concerned  in  the  receipt, 
or  of  being  accessories  to  it  (1861,  c.  96,  s.  94;  E.  v.  M'Athey,  1862, 
32  L.  J.  M.  C.  35). 

Where  a  pawnbroker  is  convicted  of  receiving  stolen  goods,  the 
Court  may  order  his  licence  to  be  cancelled  (35  &  36  Vict.  c.  93, 
s.  38). 

Attempts  to  Steal. — It  is  a  misdemeanor  to  incite  another  to  steal, 
even  if  the  incitement  has  no  effect  (R  v.  Gregory,  1867,  L.  K.  1  C.  C.  K. 
77),  or  to  conspire  to  steal. 

It  is  a  misdemeanor  to  attempt  to  steal,  even  if  the  attempt  wholly 
fails,  and  even  if  the  commission  of  the  full  offence  was  impossible 
(B.  V.  Bing,  1892,  61  L.  J.  M.  C.  116).     See  Attempt. 

Pkocedure. 

1.  Criminal. — Arrest. — ^A  thief  may  be  apprehended  without  warrant 
by  any  person,  and  in  theory  the  old  law  as  to  pursuit  on  hue  and  cry 
is  still  in  force  (50  &  51  Vict.  c.  55,  s.  8  (1)).  The  offence  and  the  right 
to  pursue  and  arrest  continues  in  every  local  jurisdiction  into  which  the 
thief  takes  the  stolen  goods  (Griffith  v.  Ta2jlor,  1876,  2  C.  P.  D.  194, 
202),  and  this  rule  has  been  extended  to  cases  in  which  the  theft  took 
place  in  Scotland  or  Ireland  (1861,  c.  96,  s.  114);  and  the  right  of 
immediate  arrest  for  common -law  larceny  is  extended  so  as  to  authorise 
the  immediate  arrest  of  persons  found  committing  an  offence  against 
the  Larceny  Act,  1861,  except  "angling"  in  the  day-time (c.  96,  s.  103). 
As  to  the  meaning  of  angling,  see  Barnard  v  Boierts,  1907,  71  J.  P.  277 
(K.  B.  D.). 

Constables  may  also  arrest  persons  loitering  at  night,  who  are 
suspected  of  having  committed  or  being  about  to  commit  theft  (1861, 
c.  96,  s.  104;  see  also  14  &  15  Vict.  c.  19). 

Venue. — The  proper  jurisdiction  for  trial  is  the  place  where  the 
theft  was  committed,  or  any  place  in  which  the  taking  (asportavit) 
is  continued.  In  the  case  of  theft  by  persons  in  the  public  service  or 
police,  the  offence  may  be  tried  either  where  it  was  committed,  or 
where  the  offender  is  arrested  or  is  in  custody  (1861,  c.  96,  s.  70). 

lieceivers  of  stolen  goods  may  be  tried  either  where  they  have  the 
goods  in  possession,  or  where  the  thief  can  be  tried  (1861,  c.  96,  s.  96). 
Where  the  goods  were  stolen  outside  the  United  Kingdom,  a  receiver  of 
them  in  England  can  be  tried  in  any  place  in  which  he  has  or  has  had 
the  goods  (1896,  c.  52,  s.  1  (1)).     See  also  Indictment,  Vol.  VII.  p.  112. 

Offences  committed  in  the  Admiralty  jurisdiction  are  tried  wherever 
the  offender  is  apprehended  or  in  custody  (1861,  c.  96,  s.  115 ;  1894, 
c.  60,  ss.  684-687). 

Indictment. — The  Larceny  Act,  1861,  contains  the  following  special 
rules  as  to  indictments  for  larceny : — 

(a)  Three  counts  for  distinct  acts  of  stealing  from  the  same  person 
may  be  joined  in  the  same  indictment,  if  not  more  than  six  months 
elapsed  between  the  first  and  the  last  (1861,  c.  96,  s.  5). 

(b)  A  count  for  receiving  may  be  added  for  each  count  of  stealing 
(1861,  c.  96,  s.  92). 

(c)  lieceivers  at  different  times  of  property  stolen  at  one  time  may 
be  included  in  the  same  indictment  (c.  96,  s.  93). 

(d)  Indictments  for  larceny  by  bailees,  tenants,  or  lodgers  may  be 
in  the  form  used  for  simple  larceny  (1861,  c.  96,  ss.  3,  74). 
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lu  tlie  case  of  larceny  by  persons  in  the  public  service  or  police,  the 
property  is  laid  in  His  Majesty ;  and  in  the  case  of  larceny  of  postal 
pacW  in  the  Postmaster-General  (1861,  c.  96,  s.  70).  On  larceny  by 
bailees,  tenants,  or  lodgers,  the  property  is  laid  in  the  general  owner  or 
person  making  the  bailment  or  letting  to  hire  (1861,  c.  96,  s.  74). 

The  ownership  of  the  stolen  goods  need  not  be  stated  in  the  case  of 

(a)  Of  records  or  judicial  or  official  documents  (1861,  c.  96,  s.  30); 

(6)  Of  property  fixed  in  squares,  streets,  or  public  places  or  burial 
grounds  (c.  96,  s.  31); 

(c)  Of  testamentary  documents  (c.  96,  s.  29). 

In  proceedings  for  stealing  documents  of  title  to  realty,  it  is  enough 
to  aver  that  the  document  contains  evidence  of  the  title  of  the  person  or 
one  of  the  persons  having  an  interest  in  the  realty  to  which  it  relates, 
and  to  mention  the  realty  or  part  thereof  (c.  96,  s.  28). 

In  proceedings  for  stealing  oysters  from  fisheries,  it  is  sufficient  to 
describe  the  bed,  laying,  or  lishery  from  which  the  theft  took  place, 
without  specifying  the  parish,  township  or  vill  (1861,  c.  96,  s.  26). 

Search  warrants  may  be  granted  and  executed  for  stolen  goods  at 
common  law  and  under  the  Larceny  Act,  1861,  and  may  be  granted  and 
executed  on  Sunday  (11  &  12  Vict.  c.  42,  s.  4;  1861,  c.  96,  s.  103; 
1871.  c.  112,  s.  16;  and  see  Jones  v.  German,  [1897]  1  Q.  B.  374). 

Trial. — The  procedure  for  summary  conviction  of  thieves  is  dealt 
with  under  Summary  Proceedings. 

As  to  the  procedure  on  trial  for  offences  after  a  previous  conviction, 
see  Previous  Conviction. 

Where  a  theft  with  aggravating  circumstances  is  charged,  it  is,  as  a 
general  rule,  open  to  the  jury  to  negative  the  circumstances,  and  convict 
of  simple  theft  where  the  evidence  proves  common-law  larceny  (see 
R  V.  Gooch,  1838,  8  Car.  &  P.  293). 

"Where  theft  by  a  clerk  or  servant  is  charged,  and  the  evidence 
shows  embezzlement,  or  vice  versd,  the  jury  may  convict  of  the  ofi'ence 
proved  (1861,  c.  96,  s.  72 ;  and  see  False  Pretences,  Vol.  VI.  p.  25). 

Where  several  persons  are  included  in  an  indictment  for  stealing 
and  receiving,  the  jury  may  convict  all  or  any  of  the  accused  according 
to  the  evidence  of  theft  or  receipt  of  part  of  the  goods  (1861,  c.  96, 
8.  93). 

On  an  indictment  for  robbery  the  jury  may  convict  of  assault  with 
intent  to  rob  (1861,  c.  96,  ss.  40,  41,  43;  R  v.  Mitchell,  1852,  2  Den. 
C.  C.  468). 

PunisIinurU. — Besides  the  specific  punishments  already  mentioned, 
every  offence  amounting  to  felony  may  be  punished  by  imprisonment 
with  or  without  hard  labour  for  not  over  two  years  (54  &  55  Vict.  c.  69, 
H.  1  (2)).  And  offences  under  the  Act  of  1861,  if  misdemeanors,  may  also 
be  dealt  with  by  tine,  and  (or)  requiring  sureties  for  good  behaviour  and 
to  keep  the  peace,  and  if  felonies  by  requiring  sureties  to  keep  the  peace 
(1861,  c.  96,  8.  117).  Male  offenders  under  sixteen  may  be  whipped  for 
certain  of  the  offences,  and  all  males  concerned  in  highway  robbery 
witli  violence  may  Ix)  whipped.     See  Whipping. 

JUMtiluti^m  ami  Comjieiimtion.—A^  to  restitution  of  stolen  goods 
on  conviction,  see  Stolen  Goods.  Under  the  Forfeitures  Act,  1870, 
on  a  conviction  of  felony  under  the  Larceny  Acts  the  Court  may,  on 
the  application  of  a  person  aggrieved  immediately  after  conviction, 
award  a  sum  not  exceeding  £100  as  compensation  for  loss  of  property 
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suffered  by  the  applicant.  This  remedy  is  available  where  a  restitution 
order  is  made  against  a  person  who  has  in  good  faith  sold  or  taken  in 
pledge  the  stolen  property ;  see  also  30  &  31  Vict.  c.  35,  s.  9. 

2.  Civil  Eemedies. — Every  theft  involves  a  trespass ;  i.e.  while  as  a 
crime  it  involves  a  criminal  motive  or  guilty  mind,  described  as  the 
animus  furandi,  it  must  also  include  some  act  which,  apart  from  proof 
of  this  motive,  gives  a  cause  of  action  for  trespass  to  goods ;  and  at 
common  law  where  possession  of  goods  is  obtained  without  trespass, 
subsequent  misappropriation  or  misuse  is  not  theft.  In  the  same  way 
receipt  by  a  third  person  of  stolen  goods  not  being  trespass,  the  receiver 
could  not  be  criminally  prosecuted  at  common  law,  even  in  the  case  of 
receipt  with  knowledge  that  the  goods  were  stolen,  unless  he  had  done 
something  which  made  him  accessory  after  the  fact  to  the  felony ;  and 
the  civil  remedy  was  in  trover  or  detinue,  and  not  in  trespass. 

The  original  remedy  of  a  person  whose  goods  were  stolen  was  by  a 
proceeding  like,  but  not  derived  from,  the  actio  furti  under  Eoman 
law.  It  was  superseded  by  the  appeal  of  larceny.  In  time  the  appellor 
was  allowed  to  omit  the  words  of  felony  in  his  appeal,  and  to  make  it 
in  substance  a  civil  proceeding,  directed  against  persons  alleged  to  have 
the  goods  without  theft. 

So  far  as  civil  remedies  were  concerned,  this  procedure  was  super- 
seded by  the  actions  of  trespass  de  honis  asportatis,  and  of  trover  and 
conversion  or  detinue.  The  first  of  these  actions  originally  lay  only 
against  persons  concerned  in  the  taking ;  while  the  action  of  trover  lay 
against  persons  who  had  possessed  and  exercised  ownership  over  the 
goods.  The  history  of  this  development  is  fully  traced  in  Pollock  and 
Maitland,  Hist.  Eng.  Law,  vol.  ii.  pp.  158-175  (and  see  3  Steph.  Hist.  Cr, 
Law,  133).  While  forms  of  action  have  now  ceased,  the  owner  of  stolen 
goods  can  sue  any  person  in  whose  hands  they  are  for  their  delivery,  or 
for  damages  for  interfering  with  his  rights  of  ownership.  He  has  an 
alternative  procedure  by  prosecuting  or  aiding  in  prosecuting  the  thief 
to  conviction,  on  which  the  property  in  the  goods  revests  in  him  (1861, 
c.  96,  s.  100 ;  1893,  c.  71,  s.  24),  and  by  obtaining  a  restitution  order  or 
a  compensation  order  from  the  Court  of  trial.  To  an  action  brought 
before  conviction,  the  dilatory  plea  that  the  felony  had  not  been  prose- 
cuted or  convicted  was  at  one  time  effectual ;  but  this  defence  is  now 
in  discredit  and  disuse  (see  Arch.  Cr.  PL,  23rd  ed.,  264,  265 ;  Atten- 
borough.  Recovery  of  Stolen  Goods,  1906). 

Of  course  where  transferees  of  stolen  property  take  with  knowledge 
of  the  theft,  they  are  punishable  as  receivers. 

A  person  from  whom  a  thing  is  wrongfully  taken  may  retake  it  by 
force  if  at  the  date  of  taking  he  had  both  property  and  immediate  right 
of  possession  {Blades  v.  Higgs,  1865, 11  H.  L.  C.  621 ;  11  E.  K.  1474).  The 
title  of  the  original  owner  can  be  defeated  only  by  sale  in  Market 
Overt,  or  in  the  case  of  negotiable  instruments  by  transfer  to  a  holder 
in  due  course.  In  the  event  of  a  conviction  for  larceny,  the  rule  as  to- 
market  overt  only  protects  intermediate  holders  (56  &  57  Vict.  c.  71, 
s.  24),  and  the  actual  possessor  of  the  goods  is  deprived  of  all  title 
against  the  original  owner  except  under  the  Statute  of  Limitations. 

[^Authorities. — Pollock  and  Maitland,  Hist.  Eng.  Law ;  3  Steph.  Hist. 
Cr.  Law;  Hawk,  P.  C. ;  East,  P.  C;  Eoscoe,  Cr.  Ev.,  13th  ed. ;  Steph. 
Dig.  Cr.  Law,  6th  ed. ;  Mayne,  Lnd.  Cr.  Laiv,  1896 ;  Kussell  on  Crimes^ 
6th  ed. ;  Arch.  Cr.  PL,  23rd  ed.]. 
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Larding  lYloncy. — A  small  yearly  rent  which  was  paid  undei 
this  name  bv  llie  tenants  of  the  manor  of  Bradford  in  Wiltshire,  either 
for  the  privilege  of  feeding  their  hogs  with  the  mast  of  the  lord's  woods 
or  M  a  commutation  for  some  customary  service  of  carrying  salt  or  meat 
to  the  lord's  larder  (Blount,  Tenures  of  Zand,  ed.  by  Hazlitt). 

Last  Day  of  Term. — In  ancient  times  the  Court  guarded 
itself  carefully  against  being  called  upon  to  perform  any  serious  work  on 
the  last  day  of  term.  In  these  days  we  should  be  tempted  to  describe 
it  irreverently  as  a  day  devoted  to  breaking  up  for  the  holidays.  It  was 
certainly  a  half  holiday,  for  we  read  that  "  the  judges  of  B.  E.  and  C.  B. 
before  Trinity  Term  1651,  did  not  sit  longer  in  Court  than  till  one  a 
clock  upon  the  last  day  of  term;  because  they  would  not  encourage 
attomies  to  neglect  their  client's  business  till  the  last  day  of  term, 
as  too  commonly  they  do,  to  the  toil  of  the  Court,  and  too  much 
hurry   in   dispatch"   (Mich.   22   Car.   2;    Lill.    91;    Jacob,   Bid.,   tit. 

"Term"). 

Whether  this  practice  continued  in  later  times  does  not  appear,  but 
a  great  many  matters  of  court  business  were  forbidden  on  the  last  day 
of  term.  In  fact,  "Mr.  Justice  Twisden  used  to  cite  the  Year  Book 
of  Edw.  IV.  and  say,  they  were  to  hear  no  law  the  last  day  of  term  " 
(2  Salk.  624;  Tidd.,  9th  ed.  499).  Thus  in  the  Common  Pleas  all 
motions  relating  to  fines  and  recoveries  were  barred  on  the  last  day  of 
teim ;  and  to  set  aside  judgment,  if  the  defendant  could  have  applied 
sooner ;  and  in  arrest  of  judgment.  And  in  the  Exchequer  the  Court 
would  not  hear  an  argument  on  demurrer.  In  the  King's  Bench  the 
last  day  of  term  was  "  not  a  day  for  side-bar  rules,"  nor  would  the  Court 
entertain  an  application  for  a  prohibition,  though  it  might  stay  the 
proceedings  till  the  ensuing  term ;  nor  a  motion  to  set  aside  an  award, 
but  would  enlarge  the  time  and  make  it  "  a  peremptory "  for  the  next 
ensuing  term. 

An  attachment  for  non-payment  of  costs,  or  against  a  sheriff  for  not 
returning  the  writ,  or  bringing  in  the  body,  might  be  moved  for  on  the 
last  day  of  term ;  but  none  of  the  courts  would  hear  a  motion  for  a  rule 
nin  for  an  attachment  (Tidd,  9th  ed.  497-499). 

It  was  also  the  rule,  prior  to  the  Judicature  Acts,  that  on  the  last 
day  of  term  the  usual  order  in  which  motions  were  made  was  reversed ; 
instead  of  the  senior  counsel  present  being  entitled,  as  on  other  days,  to 
move  first,  the  junior  barrister  was  entitled  to  precedence  both  on  the 
first  and  second  rounds  of  motions  (see  note  on  "  Precedence  of  Motion  " 
in  2  DowL  N.  S.  929).  The  division  of  the  legal  year  into  terms  was 
abolished  by  the  Judicature  Act,  1873,  s.  26 ;  but  that  section  provides 
tliat  so  far  as  the  terms  are  used  as  a  measure  for  determining  the  time 
at  or  within  which  any  act  is  required  to  be  done,  the  same  may  con- 
tinue to  be  referred  to  for  the  purpose,  until  other  provision  is  made. 
ITje  expression  now  used  in  the  Kules  is  "  sittings,"  which  has  super- 
•eded  that  of  "  terms."  It  is  not  without  interest  to  note  that  the  only 
fixture  of  time  by  the  Kules  of  Court  depending  upon  the  sittings, 
namely,  that  for  applying  to  set  aside  an  award,  retains  the  old  practice 
of  diijaUowing  the  making  of  such  an  application  on  the  last  day  of  any 
sittings.  Order  04,  r.  14,  provides  that  "an  application  to  set  aside 
an  award  may  bo  made  at  any  time  before  the  last  day  of  the 
aittmgs  next  after  such  award  has  been  made  and  published  to  the 
partieik"  ^ 
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Ld.St^  Heir. — He  to  whom  land  comes  by  escheat  for  want  of 
lawful  heirs,  that  is,  the  Crown  or  the  lord.     See  Escheat  ;  Heir. 

Last-  mentioned . — See  Ashton  v.  Brevitt,  1845, 14  Mee.  &  W. 
106. 

Last  Past- — In  a  deed,  a  day  "now  last  past"  means  last  pre- 
ceding the  day  of  the  delivery,  not  of  the  date  (Norton  on  Deeds,  174, 
citing  Steele  v.  Mart,  1825,  4  Barn.  &  Cress.  272;  28  E.  E.  256). 

Last  Place  of  Abode. — By  sec.  4  of  the  Bastardy  Laws 
Amendment  Act,  1872,  35  &  36  Yict.  c.  65,  justices  may,  notwith- 
standing the  absence  of  the  defendant  to  a  bastardy  summons,  make  an 
order  upon  him  on  proof  that  the  summons  was  duly  served  upon  him 
personally  or  left  at  his  "  last  place  of  abode  "  six  days  at  least  before 
the  hearing.  A  considerable  number  of  cases  have  been  decided  on 
these  words  "  last  place  of  abode,"  the  most  recent  of  which  are  B.  v. 
Farmer,  [1892]  1  Q.  B.  637;  and  B.  v.  Webb,  [1896]  1  Q.  B.  487;  65 
L.  J.  M.  C.  98.  In  the  former  case  at  the  hearing  of  the  application 
for  an  affiliation  order  it  appeared  that  the  summons  was  left  at  the 
house  where  the  defendant  had  been  residing,  whereupon  the  justices 
heard  the  evidence  and  adjudged  the  defendant  to  be  the  putative  father 
of  the  child.  The  defendant  subsequently  brought  up  the  justices' 
order  by  a  writ  of  certiorari,  and  showed  that  at  the  date  of  the  ser- 
vice of  the  summons  he  had  a  place  of  abode  in  America,  whereupon 
the  Court  quashed  the  order,  holding  that  the  place  of  abode  in  America 
was  his  "  last  place  of  abode  "  within  the  meaning  of  the  section.  "  I 
take  it,"  said  Lord  Esher,  M.E.,  in  that  case,  "  that  if  a  man  goes  to  a 
new  place  of  abode  in  England,  his  last  place  of  abode  is  that  to  which 
he  goes,  and  in  which  he  is  abiding.  Does  it  make  any  difference  that 
the  place  of  abode  is  abroad,  where  the  man  is  not  merely  wandering 
about,  but  has  got  a  fixed  place  of  abode  ?  I  think  not.  I  do  not  see 
anything  to  justify  the  introduction  into  the  section  of  the  words  '  in 
England.' "  But  the  justices  have  jurisdiction  to  make  an  order  against 
a  defendant,  notwithstanding  that  he  is  out  of  the  jurisdiction,  on  proof 
that  the  summons  was  left  at  his  last  place  of  abode  in  England,  unless 
it  can  be  shown  that  at  the  time  the  summons  was  served  he  had  taken 
up  a  new  place  of  abode  elsewhere  {B.  v.  Webb,  supra).  The  earlier 
cases,  not  wholly  consistent  with  these  decisions,  are  collected  in  Stone's 
Justice,  40th  ed.,  tit.  "Bastardy,"  and  in  Lushington,  Law  of  Affiliation 
and  Bastardy,  2nd  ed.,  1904. 

Latent  Ambig^uity. — See  Ambiguity. 

Lathe. — A  territorial  division  peculiar  to  the  county  of  Kent. 
Each  of  the  six  lathes  into  which  that  county  has  been  divided  since 
Anglo-Saxon  times  comprises  several  hundreds  (see  Hundred);  these 
exercised  the  same  judicial  powers  as  the  hundreds  in  other  shires.  A 
lathe  is  a  "division  of  a  county"  within  sec.  64  of  the  Local  Government 
Act,  1888  (see  s.  100). 

Latitat. — This  was  a  form  of  writ  by  which  defendants  in  personal 
actions  were  originally  summoned  to  answer  in  the  King's  Bench  {Termcs 
de  la  Ley,  1708  ed.,  p.  411).     That  Court,  having  no  jurisdiction  over 
VOL.  VIII.  5 
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purely  civil  causes,  contrived  to  obtain  a  control  in  personal  actions  by 
issuing  a  writ  directed  to  the  sheriff  of  Middlesex,  and  called  a  Bill  of 
Middlesex,  falsely  charging  the  defendant  with  a  trespass  which  was  a 
cause  of  action,  for  which  he  might  be  arrested  by  the  king's  marshal,  and 
having  thus  brought  the  defendant  within  the  jurisdiction  of  the  Court, 
he  might  be  proceeded  against  therein  for  any  civil  cause  of  action  (see 
FiCTloss.  Lewal;  3  Blackstone,  p.  285).  If  the  defendant  lived  in  some 
other  county  than  the  county  of  Middlesex,  the  sheriff  returned  non  est 
inventus  to  tlie  Bill,  and  thereupon  the  writ  of  latitat  (so  called  from  the 
wording  of  the  writ  itself)  was  issued,  which,  after  reciting  the  Bill  of 
Middlesex  and  the  return  of  the  sheriff,  and  that  it  was  attested  to  the 
Court  that  the  defendant  "  lurks  and  runs  about "  ("  latitat  et  discurrit  ") 
such  other  county,  commanded  the  sheriff  of  such  other  county  to  take 
him  and  to  safely  keep  him  so  that  he  might  have  his  body  in  Court  on 
the  day  of  the  return  of  the  writ  (see  3  Blackstone,  p.  286 ;  and  for  a 
form  of  the  Bill  of  Middlesex  and  of  the  writ  of  latitat^  see  3  Blackstone, 
Appendix  III.  s.  3). 

Although  the  writ  of  latitat  was,  as  above  stated,  originally  preceded 
by  the  actual  issue  of  the  Bill  of  Middlesex  and  a  return  of  non  est  inventus, 
it  eventually  became  usual  in  practice  to  sue  it  out  upon  only  a  supposed 
and  not  an  actual  Bill  and  return,  so  that  in  actions  in  the  King's  Bench 
where  a  defendant  lived  in  a  county  other  than  Middlesex  it  acquired 
the  place  of  the  first  process  (3  Blackstone,  p.  286).  The  writ  of  latitat 
was  finally  abolished  by  the  Uniformity  of  Process  Act  (2  Will.  iv.  c.  39). 
See  further  Jacob's  Law  Dictionary,  1797  ed.,  "  Latitat,"  and  Carter's 
Legal  History. 

Laundries.— See  Factories  and  Woekshops,  Vol.  V.,  at  p.  689. 

Law. — As  to  questions  of  fact  and  law,  see  Fact  in  Law;  Fact 
OB  Law,  Question  of. 

Lawful  Authority.— Sec.  6,  subs.  5,  of  the  Lunacy  Act, 
1890,  imposes  upon  every  judicial  authority  and  all  persons  admitted 
to  be  present  at  tlie  consideration  of  any  petition  for  a  reception  order, 
or  otherwise  having  official  cognisance  of  the  fact  that  a  petition  in 
lunacy  has  been  presented  (except  the  alleged  lunatic,  and  any  person 
appointed  by  him  to  be  present),  the  obligation  of  keeping  secret  all 
matters  and  documents  coming  to  their  knowledge  by  reason  thereof, 
except  when  they  are  required  to  divulge  the  same  by  "  lawful  autho- 
rity. The  corresponding  words  in  the  Lunacy  Act,  1845,  8  &  9  Vict. 
^100,  were  Megal  authority,"  which,  it  was  held  in  Hill  v.  Philp,  1852, 
7  Ex.  Rep.  232,  applied  to  an  order  for  inspection  of  documents.  An 
order  for  interrogatories  or  for  production  of  documents  would  also 
aopear  to  come  witliin  the  words  "  lawful  authority  "  (see  Wood  Kenton. 
jfttiMwy,  p.  98).  ^     ^ 

Lawful  Cause — The  "lawful  cause"  for  which  a  priest  can, 
under  ihu  Statute  1  Edw.  vi.  c.  1,  s.  8,  deny  the  communion  to  any 
perwn,  is  that  such  person  is  "an  open  and  notorious  evil  liver,"  the 

!!?"/  if    I '         r}^y'^  ^^""^^^  ^^  "^^^^1  conduct  as  distinguished  from 
belief  (Jenltns  v.  Cook,  187G,  45  L.  J.  1>.  C.  1). 

See,  1,  subs.  3  of  the  Coroners  Act,  1892,  empowers  deputy-coroners 
to  act  instead  of  coroners  during  the  illness  or  absence  of  the  latter 
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"  from  any  lawful  or  reasonable  cause,"  or  where  the  coroner  is  dis- 
qualified from  acting.  Whether  a  coroner's  absence  is  "  from  any- 
lawful  or  reasonable  cause "  or  not  is  a  question  for  the  judge ;  a 
necessary  vacation  is  a  "  lawful  and  reasonable  cause  "  (H.  v.  Johnson, 
1873,  L.  R  2  C.  C.  E.  15). 

Lawful   Day. — See  Business  Day ;  Day;  Time. 

Lawful  Game— See  Games. 

Lawful  Heirs. — A  devise  to  A.  and  his  "lawful  heirs  "  creates 
a  fee  and  not  an  estate  tail.  The  addition  of  "  lawful "  in  no  degree 
affects  the  word  "  heirs,"  for  the  qualification  of  being  "  lawful "  is 
implied  in  the  word  "heirs"  (Mathews  v.  Gardiner,  1853,  17  Beav.  254, 
51  E.  R.  1031).  Cp.  Lawfully  Begotten.  Where  there  is  a  gift  of 
personalty  to  .  tenants  for  life,  with  remainder  to  their  "  lawful  heir 
or  heirs,"  the  word  "  heir  "  must  be  read  in  its  ordinary  legal  sense,  i.e. 
heir-at-law,  and  not  next-of-kin  {Smith  v.  Butcher,  1878,  10  Ch.  D.  113 ; 
48  L.  J.  Ch.  136).  But  this  interpretation  will  yield  to  the  context. 
For  example,  where  realty  and  personalty  are  comprised  in  the  same 
gift,  it  is  construed  as  passing  the  real  estate  to  the  heir-at-law  and  the 
personalty  to  the  next-of-kin  according  to  the  statute  {Keay  v.  Boulton, 
1883,  25  Ch.  D.  212). 

Lawful  Issue. — "Issue"  (and  "lawful"  appears  to  add  little 
to  its  significance)  may  mean  all  descendants  in  every  degree,  or  it  may 
on  the  whole  instrument  in  which  it  is  used  be  construed  in  a  more 
limited  sense,  e.g.,  as  children  {Edwards  v.  Edwards,  1849,  12  Beav. 
97 ;  Re  Birks,  [1900]  1  Ch.  417).  In  the  case  of  a  gift  to  a  person  and 
his  "  lawful  issue,"  a  child  en  ventre  sa  m^re  at  the  period  of  distribution 
is  treated  as  being  in  existence  for  the  purpose  of  sharing  in  the  fund, 
but  a  child  to  be  capable  of  taking  under  this  rule  must  be  one  who 
was  legitimately  begotten  before  the  period  of  distribution  {In  re 
Corlass,  1875,  1  Ch.  D.  460). 

Lawfully  Begotten.— A  devise  to  A.  and  his  "heirs  law- 
fully begotten"  confers  an  estate  tail  (Sir  John  Komilly,  M.E.,  in 
Matheivs  v.  Gardiner,  1853,  17  Beav.  254,  257;  51  E.  K.  1031;  Good 
V.  Good,  1857,  7  El.  &  Bl.  295).     Cp.  Lawful  Heirs. 

Lawfully  Demanded. — In  proceedings  at  common  law  on 
a  condition  of  re-entry  for  non-payment  of  rent,  the  rent  must  (unless 
otherwise  provided  in  the  lease)  have  been  lawfully  demanded  by  the 
landlord  or  his  duly  authorised  agent,  that  is,  the  precise  rent  must 
have  been  demanded  on  the  precise  day  when  it  was  due  and  payable  to 
save  the  forfeiture,  and  at  a  convenient  time  on  that  day  before  sunset ; 
further  (unless  a  particular  place  was  appointed  where  the  rent  should 
be  payable),  the  demand  must  have  been  made  upon  the  land  and  at  the 
most  notorious  place  of  it,  e.g.  if  there  is  a  dwelling-house  upon  the  land, 
the  demand  must  have  been  made  at  the  front  door  {Duppa  v.  Mayo, 
1  Wms.  Sannd.,  1871  ed.,  434). 

Where  in  an  agreement  of  tenancy  there  was  a  clause  providing 
that  if  the  tenant  should  make  default  in  payment  of  the  rent  within 
twenty-one  days  after  the  same  should  become  due,  "  being  demanded," 
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it  should  be  lawful  for  the  landlord,  without  giving  any  notice  to  quit, 
and  without  any  other  warrant,  authority,  or  proceeding,  to  re-enter,  it 
was  held  that,  to  entitle  the  landlord  to  re-enter,  a  demand  (but 
without  the  formalities  of  a  common-law  demand)  of  payment  was 
necessary  after  the  rent  was  in  arrear  for  twenty-one  days,  and  that 
a  demand  within  the  twenty-one  days  was  insufficient  {FhillifSN.  Bridge, 
1873,  L  R.  9  C.  P.  48).  Where  the  rent  is  in  arrear  for  a  half-year,  and 
the  landlord  tekes  proceedings  under  sec.  210  of  the  Common  Law  Pro- 
oedure  Act,  1852  (the  provisions  of  which  are  similar  to  those  contained 
in  4  Geo.  II.  c.  28,  s.  2),  it  is  not  necessary  that  there  should  have  been 
a  previous  demand,  service  of  the  writ  being  substituted  for  the  demand 
(Dot  d.  Lawrence  v.  Shawcross,  1825,  3  Barn.  &  Cress.  752 ;  27  K.  K.  466), 
and  this  is  so  although  in  the  proviso  for  re-entry  on  non-payment 
of  the  rent  the  words  "being  lawfully  demanded"  are  inserted  {Doe 
d,  SehoUfidd  v.  Alexander,  1814,  2  M.  &  S.  525 ;  15  E.  K.  338 ;  Doe  d. 
Shrewdmri/  v.  Wilso7i,  1822,  5  Barn.  &  Aid.  363,  384 ;  24  R.  R.  423) ; 
it  may,  however,  be  otherwise  if  there  is  an  express  covenant  that 
the  landlord  shall  not  re-enter  without  demand  (Doe  d.  Shrewshury  v. 
Wilson,  mpra).  "  Legally  demanded,"  see  TJiorp  v.  Rart,  1886,  30  Sol.  J. 
469.     See  Foa,  Landlord  and  Tenant,  4th  ed.,  p.  671. 

La.Wf  U I  Trade — Where  by  a  marine  policy  a  ship  was  insured 
against  loss  "  in  any  lawful  trade,"  and  among  the  risks  to  be  borne  by 
the  insurers  was  barratry  of  the  master,  it  was  held  that  the  under- 
writers were  liable  for  a  loss  which  happened  by  the  master  barratrously 
engaging  in  smuggling,  for  the  stipulation  respecting  the  employment 
of  the  ship  in  a  "  lawful  trade  "  meant  the  trade  in  which  the  ship  was 
sent  by  the  owners  {Havelock  v.  Hancill,  1789,  3  T.  R.  277,  referred  to 
by  Cotton,  LJ.,  in  Cory  v.  Burr,  1882,  9  Q.  B.  D.,  at  p.  471 ;  see  RoUn- 
son  Gold  Mining  Co,  v.  Alliance  Insurance  Co.,  1902,  2  K.  B.  489 ;  [1904] 
A.  C.  359). 

As  a  defence  to  an  action  for  libelling  plaintiff'  in  the  way  of  his 
trade,  the  fact  that  his  trade  is  unlawful  can  be  raised  {Manning  v. 
CUnunt,  1831,  7  Bing.  362 ;  33  R.  R.  507). 

Law  List. — A  list  of  barristers,  special  pleaders,  conveyancers, 
and  solicitore  published  annually  by  the  authority  of  the  Commissioners. 
of  Inland  Revenue.  By  the  Solicitors  Act,  1860,  s.  22,  it  is  made 
primd  facie  evidence  that  the  persons  whose  names  appear  therein  as 
solicitors  or  conveyancers  hold  certificates  for  the  current  year  ;  and  on 
the  other  hand  the  absence  of  a  person's  name  from  the  Law  List  is 
primd  facie  evidence  that  he  is  not  qualified  to  practise  under  a  certifi- 
cate for  the  current  year. 

Law  lYIartlaL— See  Military  Law. 

Law  merchant.— See  Lex  mercatoria. 

Law  Officers. —The  law  officers  of  the  Crown  are  the 
AlU>niey.General  {fj.v.)  and  the  Solicitor-General  (q.v.);  formerly  the 
Vtt"?^"?  ^^*^^'*^^  (®^  Advocate,  Queen's)  was  also  included,  but  since 
1H72  that  office  lias  remained  vacant.  Sometimes  the  term  has  been 
lomely  applied  to  the  legal  advisers  of  the  various  Government  depart- 
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The  law  officers  represent  the  Crown  in  the  Courts;  and  when 
personally  engaged  in  Crown  cases  they  are  entitled  as  of  right  to 
a  reply  where  no  witnesses  are  called  for  the  defence  (Resolution  of 
Judges  of  December  1884,  5  State  Trials,  K  S.  Sn.).  See  Reply, 
Eight  of. 

La.W  Reporting". — Chronicles  and  recitals  in  early  charters 
give  us  occasional  accounts  of  lawsuits  and  decisions  even  before  the. 
Norman  Conquest  (see  the  Appendix  to  Essays  in  Anglo-Saxon  Loav, 
1876,  and  Bigelow,  Placita  Anglo- Nor nianica,  1879).  Henry  of  Bratton 
had  a  large  collection  of  cases  made  from  the  original  records  to  be  used 
as  material  and  authority  for  his  treatise  on  the  laws  of  England  (see 
Bractoiis  Note-Book,  ed.  F.  W.  Maitland,  1887).  But  law  reports,  in  the 
sense  of  accounts  of  judicial  decisions  taken  at  the  time  and  preserved 
expressly  for  professional  use,  do  not  make  their  appearance  till  near  the 
end  of  the  thirteenth  century.  From  that  time  to  the  sixteenth  century 
we  haA^e  a  series  of  reports  called  Year  Books,  which  give  select  decisions 
of  the  King's  Courts,  including,  in  the  reign  of  Edward  L,  many  cases 
before  the  justices  in  eyre.  At  first  these  reports  were  naturally  in 
French,  as  being  the  language  of  the  court  and  of  polite  society.  Un- 
fortunately the  use  of  French,  or  something  supposed  to  be  French,  was 
continued  as  a  convention  after  it  had  ceased  to  be  a  living  language  in 
the  Courts  or  elsewhere  in  England,  and  the  result  was  that  the  "  law- 
French  "  of  the  seventeenth  century  became  a  corrupt  and  absurd  jargon. 
For  a  long  time  it  was  generally  assumed  that  the  Year  Books  were  the 
work  of  official  reporters  paid  by  the  King.  The  supposed  ultimate 
authority  for  this  was  in  Plowden's  preface  to  his  reports,  of  which  we 
will  say  a  word  immediately.  More  definite  assertions  were  made  by 
Coke  and  Bacon,  and  later  by  Blackstone,  who  added — seemingly  out 
of  his  own  head — that  the  Year  Books  were  published  annually ;  but  no 
other  foundation  has  been  discovered  for  these  assertions  than  Plowden's 
regrets  for  a  golden  age  of  official  reporting,  to  which  he  assigns  no  more 
certain  date  than  "  old  time."  Plowden  gives  us  no  hint  of  meaning  to 
identify  the  supposed  official  reports  with  the  Year  Books.  He  does 
seem  to  allude  to  the  Year  Books  as  "  former  reports  "  towards  the  end  of 
his  preface,  and  without  any  word  of  praise.  Notes  of  warning  were 
uttered  by  more  than  one  scholar  in  the  nineteenth  century,  by  Mr.  L. 
0.  Pike  in  particular ;  and  F.  W.  Maitland  finally  proved,  in  his  admir- 
able introductions  to  the  Selden  Society's  edition  of  the  Year  Books  of 
Edward  ii.,  that  down  to  the  fourteenth  century  at  least  the  books  do 
not  in  any  way  disclose  an  official  character.  There  is  no  uniform  or 
authentic  text,  but  constant  variations  in  the  MSS. ;  there  are  constant 
blunders  and  arbitrary  variances  in  names ;  there  is  no  trace  of  the 
records  of  the  Court  being  used,  or  any  officer  of  the  Court  being  con- 
sulted ;  and  no  entry  of  any  payment  to  reporters  has  been  discovered 
by  any  student  of  our  mediaeval  Crown  documents.  On  the  other  hand, 
the  MSS.  are  exactly  what  commonplace  books  written  out  from  rough 
notes  by  young  practitioners  or  students  would  naturally  be.  The  legend 
of  official  Year  Books  is,  in  short,  exploded.  It  was  probably  a  mere 
pious  myth,  like  the  imaginary  laws  of  Edward  the  Confessor.  If  any 
English  king  ever  did  pay  for  the  production  of  such  work  as  the  exist- 
ing Year  Books,  he  was  ill  served.  The  Year  Books  of  Edward  i.  (none 
of  which  had  been  published),  and  some  hitherto  unpublished  ones  of 
Edward  iii.,  have  been  well  printed  only  in  our  time,  under  the  care 
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of  the  late  Mr.  Horwood  and  Mr.  Pike,  in  the  Record  Office  series  of 
historical  documents  {Chronicles  and  Memorials  of  the  Middle  Ages). 
Moreover,  a  beginning  has  been  made  with  those  of  Edward  ii.,  the 
most  corrupt  of  all  in  the  old  print,  by  the  Selden  Society;  three 
volumes  were  edited  by  Maitland  down  to  1905,  and  the  series  will 
be  continued.  As  to  older  editions,  the  Year  Books  from  the  four- 
teenth century  onwards,  with  apparently  capricious  omissions,  were 
more  or  less  ill  printed  in  the  sixteenth  century,  and  badly  reprinted 
with  additions,  it  would  seem  without  any  learned  supervision  at  all, 
under  the  Restoration.  This  edition  of  1678-79  is  still  the  only  one 
now  available  for  most  of  the  Year  Books,  and  is  not  in  any  way  such 
as  we  ought  to  have.  In  the  case  of  the  Year  Books,  as  in  Bracton's, 
the  Elizabethan  pu Wishers  displayed  a  faculty  almost  amounting  to 
per\'erted  genius  for  producing  the  worst  possible  text  with  plenty  of 
gootl  material  at  hand.  Only  national  enterprise  could  give  us  a 
complete  new  edition  collated  with  the  best  extant  MSS.  The  Record 
Office  and  the  Selden  Society  are  showing  how  it  should  be  done,  but 
that  is  all  at  present. 

The  Year  Books  came  to  an  end  in  the  reign  of  Henry  viii.,  no  one 
seems  to  know  why ;  the  common  law  Courts  were  probably  at  their 
weakest  at  that  time  by  reason  of  the  practical  despotism  exercised  by 
the  Crown,  with  or  without  statutory  authority;  but  the  rest  is  con- 
jecture. We  may  guess  that  the  habit  of  keeping  commonplace  books 
in  the  form  of  an  alphabetical  digest,  and  the  appearance  of  printed 
Abridgments,  put  the  chronological  order  and  the  dramatic  narrative 
out  of  fashion.  An  attempt,  made  under  Bacon's  advice,  to  revive  (as 
lie  represented  it)  official  reporting  in  the  reign  of  James  i.  was  a  com- 
plete failure.  Towards  the  end  of  the  sixteenth  century  Plowden,  Dyer 
(or  rather  the  editor  of  his  notes),  and  Coke  started  the  practice  of 
publishing  unofficial  reports.  None  of  these  were  current  reports  in  our 
sense,  and  many  of  the  earlier  books  of  reports  were  published  long  after 
the  death  of  the  learned  persons  from  whose  notes  they  were,  or  pur- 
ported to  be,  collected.  The  cases  in  which  they  were  really  prepared 
for  publication  by  the  reporter  himself  are  quite  a  small  minority. 

lietween  Coke's  time  and  Blackstone's,  law  reporting  was  in  a  pre- 
carious condition.  The  reports  published  by  various  booksellers,  without 
any  kind  of  system,  were  still  commonly  posthumous,  and  seldom  pro- 
perly authenticated,  not  to  say  edited.  Some  of  the  inferior  ones  were 
m  sucli  bad  repute  that  judges  would  not  hear  them  cited.  Sir  James 
Alan  Park  related  that  when  at  the  Bar  he  was  reprimanded  by  Lord 
Kenyon  for  citing  Keble  {Adams  v.  Gibney,  1830,  6  Bing.,  at  p.  664; 
31  ^1^  !{.,  at  p.  521 :  this  in  addition  to  Wallace's  references).  The  use 
of  ••  law-French  "  was  still  the  rule.  Modern  reporting  may  be  said  to 
begin  with  Sir  James  Burrow's  Reports  (1765).  From  that  time  we 
have  continuous  reports  in  the  Court  of  King's  Bench ;  and  in  the  other 
Oourte,  except  the  Exchequer,  wliich  then  hardly  counted  as  a  superior 
Court,  from  about  twenty  yeare  later.  Thenceforward,  for  a  century, 
reporting  was  carried  on  by  private  enterprise  in  each  Court  separately ; 
one  reporter,  or  associated  set  of  reporters,  was,  however,  understood  to 
lie  specially  autlionsed  by  the  judges,  and  to  have  an  exclusive,  or  at 
wjwt  prior,  claim  to  the  judgments  as  settled  and  revised  by  them. 
mew  "authorised "  reports  were  generally  accurate,  but  the  system  was 
ooiuy  ana  dilatory.  A  i)artial  remedy  was  provided  by  the  legal  news- 
p^ieri  lesumg  cheaper  and  earlier  reports  of  their  own,  which  soon 
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acquired  an  independent  standing;  but  these,  though  often  quite  as 
good  in  substance  as  the  "  authorised  "  reports,  and  occasionally  better 
in  particular  cases,  ultimately  increased  the  burden,  for  most  men  in 
considerable  practice  found  that  they  had  to  get  the  "authorised" 
reports  for  at  least  their  own  branch  of  work,  and  one  of  the  serial 
reports  as  well. 

In  1863  the  Bar  appointed  a  committee  to  consider  the  whole  matter, 
and  the  result  was  the  establishment  of  the  Council  of  Law  Eeporting, 
under  whose  direction  the  Law  Eeports  have  been  published  since  1865, 
superseding  the  former  "  authorised  "  reports,  and  practically  absorbing 
their  then  existing  staff  and  goodwill,  though  not  inheriting  their  claim 
to  a  semi-official  character.  This  may  be  due  to  the  fact  that  a  few  of 
the  old  "authorised"  reporters  held  out  against  the  Law  Eeports,  and 
for  a  short  time  continued  to  publish  their  own  reports  separately. 
Several  independent  series  of  reports,  of  which  the  oldest  are  the  Law 
Journal  reports,  are  still  carried  on.  The  model  of  the  Law  Eeports 
has  been  followed,  with  local  variations,  in  Ireland,  in  the  self-governing 
dominions  of  the  Empire,  and  in  the  High  Courts  of  British  India.  In 
Scotland  reporting  seems  to  have  been  under  better  control  from  the 
first.     See  Law  Eeports. 

In  the  United  States,  where  things  began  towards  the  end  of  the 
eighteenth  century  much  on  the  same  lines  as  those  of  the  contemporary 
English  reports,  "there  has  been  a  steady  tendency  towards  official 
reporting;  and  to-day  the  reporters  of  the  Supreme  Court  of  the 
United  States  and  of  most,  perhaps  all,  of  the  State  Courts  of  last 
resort  are  public  officials,  duly  elected  or  appointed  "  (Wambaugh,  The 
Study  of  Cases,  1894,  s.  109).  The  number  of  independent  jurisdictions 
and  reports  creates  great  difficulties  for  the  practitioner ;  and  in  order 
to  cope  with  these,  private  enterprise  produces  a  whole  body  of  reprinted 
arrangements  and  selections  of  reports,  digests,  and  other  apparatus  of 
reference,  to  which  there  is  nothing  analogous  in  England.  See  American 
Law. 

{Authorities. — Wallace  on  the  Repooiers,  4th  ed.,  by  F.  F.  Heard,  1882, 
a  classical  work  for  the  early  history  and  bibliography  of  the  subject ; 
Kent's  Commentaries,  Lect.  xxi. ;  Lord  (then  Lord  Justice)  Lindley  on 
the  "  History  of  the  Law  Eeports,"  in  Law  Quarterly  Review,  i.  137 ;  the 
chapter  on  "  Law  Eeports  "  in  Pollock,  A  First  Booh  of  Jurisprudence, 
2nd  ed.,  1904,  p.  286 ;  F.  Pollock,  "English  Law  Eeporting,"  Rep.  Amer, 
Bar  Association,  1903,  p.  363,  and  Law  Quarterly  Revieiv,  xix.  451.  Lists 
of  the  reports  and  the  abbreviations  by  which  they  are  usually  cited  may 
be  found  at  the  head  of  Vol.  I.  of  the  present  work,  in  the  law  publishers* 
catalogues,  and  in  digests  and  other  books  of  reference.  See  also  article 
Law  Eeports.] 


^2  LAW  REPORTS 

Law  Reports. 

ENGLAND  AND  WALES. 
Reports  in  all  the  Courts. 

[An  anUriak  (*)  denotes  current  series.] 

Corresponding 

OanmpimAlng                                                                       No.  of  Vols.  Period.           Vols,  in 

Vw.  In  Revised  Reports. 

"^"•"Xbe  English  Reporu.        ■        ■        ■    ^  jf^^Jfj: 

The  Revised  Reports.         ...     93  1' 85"  853 

l^'fS^to"     •        •         •         :       9  8     "-831     25  to  34 

Law  Journal.  4to  ^             .^^   ■        ■     ^^  ^^3^^^^^,  3^  ^^  ^^ 

Jurist,  8vo         ■        ■        ■        ■         ■     l]  !f"f«^     '''"'' 

L  New  Series     ....     24  1855-1866 

Law  Times  (Old  Series),  R.R.  89       .     34  8*3-854 

Law  Times  Reports,  roy.  8vo      .         .     95  1859-907*  89 

Weekly  Reporter,  imp.  8vo         .         •     54  18o3-1906 

Common   Law  and   Equity  Reports,  ^^^,  ,^„ 

8vo       .         .         .         .        6  vols,  in  9  1853-1855 

New  Reports,  4to       ....       6  1862-1865 

''''m^  lTs:o^^'^  ""'"'''''"^^  219  1865-1890 

The^Law'  Reports  (New  Series),  roy.  ^^^  ^^^^^^^^^ 

Times  Law  Reports    ....     23  1885-1907* 

Weekly  Notes,  4to     .         .         .         .42  1866-1907* 

The  Reports,  8vo        ....     15  1893-1895 

House  of  Lords. 

1     Shower  (reprinted  in  1876),  folio,  1740       1  1694-1699 

1     Colles,  8vo,  1789        ....       1  1697-1714 

lto3    Brown,  by  Tomlins,  roy.  8vo,  1803     .       8  1702-1800     1 

3  Dow.roy  8vo    ...         .         .6  1812-1818     14  to  19 

4  Bligh,  roy.  8vo 3  1819-1821     20  to  22 

and  Vol.  IV.  Part  I. 

4  to  6    Bligh.    New  Series,  roy.  8vo      .        .     10  1827-1837     30  to  38 

and  Vol.  XI.  Parts  1,  2,  and  8. 

6    Dow  and  Clark,  roy.  8vo    ...       2  1827-1832     35 

6  to  8    Clark  and  Finnelly,  roy.  8vo       .         .     12  1831-1846     36  to  69 

9     Maclean  and  Robinson,  roy.  8vo          .       1  1839 

9     West,  roy.  8vo 1  1839-1841     51 

9  to  11     HouBo  of  Lords  Cases  (Clark),  roy.  8vo     11  1847-1866     73,81,88 
Index  to,  roy.  8vo       .       1  1814-1866 

Privy  Council. 

12    Acton,  roy.  8vo 1  1809-1811 

and  Vol.  II.  Part  I. 

12  Knapp,  roy.  8vo  .  .  .  .  3  1829-1836  38  to  40 
12  to  16  Moore,  roy.  8vo  ....  15  1836-1862  43  to  83 
15  to  17  Moore  (New  Series),  roy.  8vo  .      9  1862-1873 
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Miscellanems. 


Con-esponding 

Vols,  in 
English  Reports. 

Moore. 
18  to  20 


No.  of  Vols.    Period. 


The  Gorham  Case,  roy.  8vo 
Moore.     East  India  Appeals,  roy.  8vo 
Law  Reports,  Indian  Appeals,  Supple 

mental,  8vo  .... 
Law  Reports,  Indian  Appeals,  8vo 
Nicolas'  Proceedings  and  Orders 
Dasent's  Acts  and  Proceedings    . 


Corresponding 

Vols,  in 

Revised  Reports. 

1    1850 
14  18361871 

1  1872-1873 

32  1873-1905* 

7  1386-1547 

30  1542-1600* 


Chancery. 

Select    Cases    in    Chancery    (Selden 
Society),  4to  .         .         .         . 

Calendars  of  Proceedings,  temp.  Eliza- 
beth, folio     .... 
Acta  Cancellarise,  8vo 
21     Cary,  12mo,  1650,  1820,  reprint  1872 
21     Choyce  Cases  in  Chancery,  4to,  1672, 

reprint  1870 
21     Tothill,  12mo,  1820,  reprint  1872 
21     Dickens,  roy.  8vo,  1803      . 
21     Reports  in  Chancery,  folio,  1736 

21  Nelson,  8vo,  1717,  reprint  1872  . 
21  &  22     Equity  Cases  Abridged,  folio,  1793-69 

22  Cases  in  Chancery,  folio,  1735     . 

22  Freeman,  roy.  8vo,  1823     . 

23  Finch  (Sir  H.),  folio,  1725  . 

23  Vernon,  roy.  8vo,  1828 

24  Precedents  in  Chancery,  roy.  8vo,  1786 

24  Peere  Williams,  roy.  8vo,  1826  . 

25  Gilbert,  folio,  1742     . 
25     Select   Cases,   temp.  King,  roy.   8vo, 

1850 

25     Moseley,  8vo,  1803     . 

25    Kelynge,   W.,   folio,    1764,   reprinted 

1872,  8vo     . 
25     Cases,  temp.  Talbot,  8vo,  1793    . 

25  West,  temp.  Hardwicke,  roy.  8vo,  1827 

26  Atkyns,  roy.  8vo,  1794       . 

27  Ambler,  roy.  8vo,  1828       . 
27     Barnardiston,  folio,  1742     . 

27  Ridgeway,  temp.  Hardwicke,  roy.  8vo, 

1794:  {see  also  K.K)      . 

27  &  28     Vesey,  sen.,  and   Belt's   Supplement, 

roy.  8vo,   1818-25  .         .         '. 

Kenyon,  8vo,  1825  (vol.  2);  see  King's 

Bench  ..... 

28  Eden,  roy.  8vo,  1827  . 
Brown,  by  Eden,  roy.  8vo,  1819 

28  &  29  Brown,  by  Belt,  roy.  8vo,  1820  . 

29  &  30  Cox,  roy.  8vo,  1816  . 

30  to  34     Vesey,  jun.,  with  Index,  and  Hoven 

den's  Sup.,  roy.  8vo,  1827 
35    Vesey  and  Beames,  roy.  8vo,  1818 


1  1364-1471 

3  1377-1600 
1545-1625 
1557-1604 


1557- 
1559- 
1559- 
1615- 
1625- 
1667- 
1660- 
1660- 
1673- 
1681- 
1689- 
1695- 
1705- 


1606 
1606 
1798 
1712 
1693 
1744 
1688 
1706 
1681 
1720 
1723 
1736 
1727 


1724-1733 
1726-1731 

1730-1732 
1730-1737 
1736-1739 
1736-1755 
1737-1783 
1740-1741 

1744-1746 

3  1747-1756 


1753-1754 
1757-1767 
1778-1794 
1778-1794 
1783-1796 


1  &  2 


22  1789-1816   1  to  13 
3  1812-1814  12  &  13 
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No.  of  Vols.    Period. 


Entihifcli  KeportB. 

35    Cooper, 


CoiTesponding 

Vols,  in 
Revised  Reports. 


K&S6 
36 
37 
37 
37 
38 

39 

39  <^  40 

40  &  41 

41 
41 

41  &  42 

42  to  44 

44  &  45 
46 
46 


37 
47 
47 
47 
47 
47 


G.,   temp.   Eldon,  roy.   8vo, 

1815 

Merivale,  roy.  8vo 

Swanston,  roy.  8vo 

Jacob  and  Walker,  roy.  8vo 

Jacob,  roy.  8vo  . 

Turner  and  Russell,  roy.  8vo 

Russell,  roy.  8vo 

Only  2  Parts  of  the  6th  VoL  were  Published. 

Russell  and  Mylne,  roy.  Svo,  1832-1837 

Mylne  and  Keen,  roy.  8vo  . 

Mylne  and  Craig,  roy.  8vo 

Craig  and  Phillips,  roy.  8vo 

Phillips,  roy.  8vo 

Macnaghteii  and  Gordon,  roy.  8vo 

De   Gex,    Macnaghten,   and    Gordon 

roy.  8vo       .... 
De  Gex  and  Jones,  roy.  8vo 
De  Gex,  Fisher,  and  Jones,  roy.  8vo 
De  Gex,  Jones,  and  Smith,  roy.  8vo 

Collateral  Reports. 

Rorailly's  Notes  of  Cases,  roy.  8vo 
Wyatt's  Practical  Register,  Svo,  1800 
Wilson,  4  parts,  roy.  Svo    . 
Cooper,  temp.  Brougham    . 
Donnelly,  roy.  Svo 
Cooper,  C.  P.,  roy.  Svo 
Cooper,  temp.  Cottenham,  roy.  Svo 
Hall  and  Twells,  roy.  Svo  . 
Equity  Reports  .... 


1815 
1815-1817 
1818-1819 
1819-1821 
1821-1822 
1822-1824 
1823-1829 

1829-1831 
1832-1835 
1836-1840 

1841 
1841-1849 
1848-1852 

1851-1857 
1857-1860 
1860-1862 
1862-1866 


1767-1787 

1818-1819 
1833-1834 
1836-1837 
1837-1839 
1846-1848 
1848-1850 
1853-1855 


14 

15  to  17 
18  &  19 
20  to  22 
23 

23  &  24 
25  to  29 

32  &  34 

36,39,41 

43,45,48 

54 

65  &  78 

84,86,87 

91 


18 
38 

46 
76 

84 


Rolls  Court. 


48  Tamlyn,  roy.  Svo 

48  Keen,  roy.  Svo  . 

48  to  55  Beavan,  roy.  Svo 


1  1829-1830  31 

2  1836-1838  44 

36     1838-1866     49  to  92 


56 
57 

57  to  60 
61 

61  &62 

62 

62&63 

63 
6Sds64 

65 

65^66 


Vice-Chancellors'  Courts. 


Maddock,  roy.  Svo     .  ^ 
Simons    and     Stuart, 

roy.  Svo 
Simons,  rov.  Svo 
Simons  (New  Series), 

roy.  Svo 
Drewry,  roy.  Svo       .  ^ 
Drewry  and  Smale,  roy.  Svo 
Younge  and   Colly er,  ' 

roy.  Svo 
Collyer,  roy.  Svo 
De  Gex   and    Smale, 

roy.  Svo 
Smtle     and     Giffard, 

roy.  Svo 
GiflTaril,  roy.  Svo 


temp.  V.-C.s 

Shadwell  and 

Kindersley. 


temp.  V.-C.s 
Knight 
Bruce, 

Parker,  and 
Stuart. 


6     1815-1822     15  to  23 


2 
17 

2 
4 
2 

2 

0 


1822-1826 
1826-1849 

1850-1852 
1852-1859 
1860-1865 

1841-1843 
1844-1845 


24  &  25 
27  to  S3 

89 


57  &  60 
66  &  70 


5  1846-1852  75  to  90 


1852-1857 
1857-1865 
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Correspond 

ing 

Con 

•esponding 

Vols,  in 

No 

.  of  Vols 

Period.            Vols,  in 

English  Reports. 

Revised  Reports. 

66  to  68 
69 

Hare,  roy.  8vo   . 
Kay,  roy.  8vo     . 

'  temp.  V.-C.s 

Wigram, 

Turner,  and 

Wood. 

11 

1 

1841-1853 
1853-1854 

58  to  90 

69  &  70 

Kay     and     Johnsoii,- 
roy.  8vo. 

4 

1854-1858 

70 

Johnson,  roy.  8vo 

1 

1859 

70 

Johnson  and  Hemming,  roy.  8vo 

2 

1860-1862 

71 

Hemming  and  Miller,  roy.  8vo   . 

Collateral  Eeports. 

2 

1862-1865 

'       71 

Holt 

2 

1845 

King's  Bench  and  Queen's  Bench. 

Cases  from  William  I.  to  Eichard  I. 

> 

1879 

1 

1066-1195 

Rotuli  Curiae  Regis,  1835   . 

2 

1194-1199 

State   Trials   (Cobbett    and   Howell) 

> 

roy.  8vo       .... 

34 

1163-1820 

State  Trials,  New  Series,  1880-1898 

8 

1820-1858 

Bracton's  Note  Book,  8vo,  1887  . 

3 

1218-1240 

Year  Books,  8vo,  Horwood,  1866-187S 

5 

1292-1307 

Year    Books    (Selden    Society),    4to 

) 

1903-1905     .... 

.       3 

1307-1310 

Year  Books,  folio,  1679 

.     11 

1307-1537 

Year    Books    (Horwood    and    Pike) 

> 

1883-1905     .... 

12 

1337-1345 

72 

Bellewe,  8vo,  1585,  reprinted  1869 

.       1 

1378-1400 

72 

Keilway,  folio,  1688  . 

1 

1496-1531 

72 

Moore,  folio,  1688       . 

1 

1512-1621 

73 

Dyer,  roy.  8vo,  1794  . 

Brooke's  New  Cases,  8vo,  1628,  re-' 

.       3 

1513-1582 

73 

printed  1873 
March's  Translation  of  Brooke,  8vo, 
1651,  reprinted  1873     . 

^       1 

1515-1558 

73 

Benloe,  folio,  1661      . 

.       1 

1531-1628 

74 

Leonard,  folio,  1687    . 

.       1 

1540-1615 

75 

Plowden,  roy.  8vo,  1816     . 

2 

1550-1580 

74 

Owen,  folio,  1656        . 

.       1 

15561615 

74 

Noy,  folio,  1669 

.       1 

1559-1649 

76&77 

Coke,  roy.  8vo,  1826  . 

.       6 

1572-1616 

78 

Godbolt,  4to,  1652      . 

.       1 

1575-1638 

78  &  79 

Croke,  roy.  8vo,  1790 

.       4 

1582-1641 

75 

Gouldesborough,  4to,  1682 

1 

1586-1602 

79 

Popham,  folio,  1682    . 

1 

1592-1627 

80 

Yelverton,  8vo,  1792. 

1 

1603-1613 

80 

Hobart,  folio,  1724      . 

.       1 

1603-1625 

80 

Davies  (Ireland),  folio,  1674 

1 

1604-1612 

80 

Ley,  folio,  1659  . 

.       1 

1608-1629 

80 

Calthrop,  12mo,  1670,  reprinted  1872 

1 

1609-1618 

Bulstrode,  folio,  1688 

.       1 

1610-1625 

Rolle,  folio,  1675 

.       2 

1614-1625 

Palmer,  folio,  1721     . 

.       1 

1619-1629 

Jones,  W.,  folio,  1675 

.       1 

1620-1641 

Latch,  folio,  1662       . 

.       1 

1625-1628 

March,  New  Cases,  4to,  1675      . 

.       1 

1639-1642 

76 
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No.  of  Vols.    Period 

1 
1 
2 
1 
3 
3 
1 
3 
1 
1 
1 
12 
1 
2 
1 
1 
1 
1 
1 
3 
3 
1 
2 


Style,  folio,  1658 

Aleyn,  folio,  1688      . 

Siderfin,  folio,  1714    . 

Raymond,  Sir  T.,  roy.  8vo,  1803 

Levinz,  8vo,  1793 

Keble,  folio,  1685       . 

Kelyiig,  J.,  8vo,  1873 

Saunders,  roy.  8vo,  1845 

Jones,  T.,  folio,  1729. 

Ventris,  folio,  1726     . 

Pollexfen,  folio,  1702 

Modern,  roy.  8vo,  1793-1796 

Freeman,  roy.  8vo,  1826 

Shower,  roy.  8vo,  1794 

3rd  ed..  8vo,  1836 

Skinner,  folio,  1728    . 

Comberbach,  folio,  1724 

Carthew,  folio,  1743  . 

Holt,  folio,  1738 

Salkeld,  roy.  8vo,  1795 

Raymond  (Lord),  roy.  8vo,  1790 

Fortescue,  folio,  1748 

Comyns,  roy.  8vo,  1792 

Sessions  Cases,  8vo,  2  vols,  1760,  re 

printed  1873 
Gilbert's  Cases   in   Law   and   Equity 

8vo,  1760     . 
Strange,  roy.  8vo,  1795 
Barnardiston,  folio,  1744 
Fitzgibbon,  folio,  1732 
Barnes'  Cases  of  Practice,  roy.  8vo 

1790 

Ridgeway,  temp,  Hardwicke,  roy.  8vo 

1794  (iSce  a/50  Chancery)  .  .  1 
Cunningham,  folio,  1770,  8vo,  1871  .  1 
Lee,  temp.  Hardwicke,  roy.  8vo,  1815  1 
Andrews,  8vo,  1792  ....  1 
Wilson,  roy.  8vo,  1799  .  .  .3 
Blackstone  (W.),  roy.  8vo,  1828  .       2 

Sayer,  8vo,  1790  .  .  .  .1 
Kenyon,  roy.  8vo,  1819-1825  .  .  2 
Wilmot's  Notes  and  Opinions,  4to,  1802  1 
Burrow,  roy.  8vo,  1812       .         .  5 

Lofft,  8vo,  1790  .         .         .         .1 

Cowper,  roy.  8vo,  1800  ...  2 
Douglas,  roy.  8vo,  1813-1831  .  .  4 
Duniford  and  East,  roy.  8vo,  1817  8 

East,  roy.  8vo 16 

Blaulo  and  Selwyn,  roy.  8vo  6 

Barnewttll  and  Alderson,  roy.  8vo  5 

■ —  Cresswell,  roy.  8vo       .     10 

Adolphus,  roy.  8vo  5 

Adolphui  and  Ellis,  roy.  8vo  .  .12 
Queen's   Bench   (Adolphus  and  Ellis* 

New  Series),  roy.  8vo   .  .18 

EUii  atid  Blackburn,  roy.  8vo     .        .8 


Corresponding 

Vols,  in 

Revised  Reports. 

1646-1655 
1646-1649 
1657-1670 
1660-1684 
1660-1697 
1661-1679 
1662-1669 
1666-1673 
1667-1685 
1668-1688 
1669-1685 
1669-1732 
1670-1704 
1678-1695 
1678-1695 
1681-1698 
1685-1699 
1686-1701 
1688-1711 
1689-1712 
1694-1732 
1695-1738 
1695-1741 


1  1710-1748 


1713-1715 
1716-1749 
1726-1735 
1728-1733 


1  1732-1760 


1733- 
1734- 
1733- 
1738- 
1742- 
1746- 
1751- 
1753 
1757- 
1757- 
1772 
1774- 
1778- 
1785- 
1801- 
1813 
1817 
1822 
1830 
1834 


1737 
1736 
1738 
1739 
1774 
1780 
1756 
1759 
1770 
1771 
1774 
1778 
1785 
1800 
1812 
1817 
1822 
1830 
1834 
■1840 


1841-1852 
1851-1858 


1  to  5 
5  to  14 
14  to  18 
18  to  24 
25  to  34 
35  to  39 
40  to  54 

55  to  88 
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Ellis,  Blackburn  and  Ellis,  roy.  8vo 
Ellis  and  Ellis,  roy.  8vo 
Best  and  Smith,  roy.  8vo    . 
Cababe  and  Ellis,  1883 


No.  of  Vols.    Period 
.         1 

.  3 
.  10 
.       1 


Corresponding 

Vols,  in 
Revised  Reports. 

1858 
1858-1861 
1861-1869 
1882-1885 


Collateral  Eepmis. 

Smith  (J.  P.),  8vo      . 
Dowling  and  Ryland,  roy.  8vo 
Manning  and  Kyland,  roy.  8vo 
Neville  and  Manning,  roy.  8vo 
Neville  and  Perry,  roy.  8vo 
Perry  and  Davidson,  roy.  8vo 
Gale  and  Davidson,  roy.  8vo 
Davidson  and  Merivale,  roy.  8vo 
Harrison  and  Wollaston,  8vo 
Willniore,    Wollaston   and   Davidson, 

8vo 

Willmore,  Wollaston  and  Hodges,  8vo 
Arnold  and  Hodges'   Practice   Cases, 

8vo 


1803- 
1821- 
1827- 
1831- 
1836- 
1838- 
1841- 
1843 
1835- 


1806 
1827 
1830 
1836 
1838 
1841 
1843 
1844 
1836 


7  &  8 
24  to  30 
31  to  34 
38  to  43 
44  &  45 
48  to  54 
55,57,62 
64 
47 


1  1837  52 

2  1838-1839     52 

1     1840-1841 


Bail  Court. 

Cases  of  Practice,  4to,  1778 

Chitty,  roy.  8vo 

Dowling,  roy.  8vo 

Dowling  (New  Series),  roy.  8vo  . 

— and  Lowndes,  roy.  8vo 

Saunders  and  Cole,  roy.  8vo 
Lowndes,  Maxwell  and  Pollock, 

8vo 

Lowndes  and  Maxwell,  roy.  8vo 
Harrison  and  Wollaston,  8vo 
Willmore,  Wollaston  and  Davison 
Pleading  and  Practice  Cases  (8  Parts) 
Willmore,  Wollaston  and  Hodges,  8vo 

Wollaston,  8vo 

New  Practice  Cases  ( Welford,  Bittleston 

and  Parnell),  8vo  .... 


roy 


8vo 


1584-1775 
1770-1822 
1830-1840 
1841-1842 
1843-1849 
1846-1848 

1850-1851 
1852-1854 
1835-1836 

1837 
1837-1838 
1838-1839 
1840-1841 


22  &  23 
36  to  61 
63  &  65 

67  to  82 

82 

86 


3  1844-1848 


Common  Pleas. 

Benloe  and  Dalison,  folio,  1689 

Anderson,  folio,  1664 

Brownlow  and  Gouldesborough,  4to, 

1675     .... 
Saville,  folio,  1688      . 
Hutton,  folio,  1682     . 
Bridgman  (Sir  J.),  folio,  1659 
Winch,  folio,  1657      . 
Littleton,  folio,  1683  . 
Hetley,  folio,  1657      . 
Bridgman  (Sir  Orlando),  roy.  8vo,  1823 
Carter,  folio,  1688       . 
Vaughan,  folio,  1706  . 


1486-1580 
1534-1605 

1569-1624 
1580-1594 
1612-1639 
1613-1621 
1621-1625 
1626-1632 
1627-1632 
1660-1667 
1664-1676 
1665-1674 
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Lutwyche,  folio,  1704 

translated,  8vo,  1718  . 

Practical  Register,  1743      . 
Cooke,  8vo,  1747,  reprinted  1872 
Barnes,  8vo,  1790       . 
Willes,  8vo,  1800       . 
Blackstone  (H.),  roy.  8vo,  1827  . 
Bosanquet  and  Puller,  roy.  8vo,  1826 
New    Reports 

1826 

Taunton,  roy.  8vo 

Broderip  and  Bingham,  roy.  8vo 

Bingham,  roy.  8vo 

Bingham,  New  Cases,  roy.  8vo   . 

Manning  and  Granger,  roy.  8vo . 

Common  Bench,  roy.  8vo  (with  Index) 

— New  Series,  roy.  8vo 

(with  Index)         .         .         .         . 

Collateral  Reports. 

Marshall,  roy.  8vo 
Moore,  roy.  8vo 
Moore  and  Payne,  roy.  8vo 
Moore  and  Scott,  roy.  8vo . 
Scott,  roy.  8vo  . 

New  Reports,  roy.  8vo 

Hodges,  roy.  8vo 

Arnold,  8vo 

Drinkwater 

Harrison  and  Rutherford,  roy.  8vo 


Corresponding 
No.  of  Vols.    Period.         Vols,  in 

Revised  Keports. 

2  1682-1704 


1 
1 
1 
1 
2 
3 

2 

8 
3 

10 
6 

7 
19 


2 

12 

5 

4 
8 
8 
3 
2 
1 
1 


1705-1742 
1706-1747 
1732-1760 
1737-1760 
1788-1796 
1796-1804 

1804-1807 
1808-1819 
1819-1822 
1822-1834 
1834-1840 
1840-1844 
1845-1856 


20  1856-1865 


1814- 
1817- 
1828- 
1831- 
1834- 
1840- 
1835- 
1838- 
1840- 
1865- 


1816 
1827 
1831 
1834 
1840 
1845 
1837 
1839 
1841 
1866 


2  &  3 

4  to  7 

8  &9 

9  to  21 
21  to  24 
25  to  38 
41  to  54 
56  to  66 
68  to  92 


15  &  17 
19  to  29 
29  to  33 
34,35,38 

41  to  54 
56  to  ^Q 

42  &43 
50 

60 


Exchequer. 
Jenkins,  8vo,  1777,  reprinted  1884 
Lane,  8vo,  1657,  reprinted  1884 
Conroy's  Custodian  Reports,  8vo,  1795 
Hardres,  8vo,  1792     . 
Bunbury,  8vo,  1793    . 
Parker,  12mo,  1800    . 
Anstruther,  roy.  8vo,  1817 
Forrest,  roy.  8vo,  1802,  reprinted  1884 
Wigbtwick,  roy.  8vo  . 
Price,  roy.  8vo  .... 
McCleland,  roy.  8vo  . 

and  Younge,  roy.  8vo 

Younge  and  Jervis,  roy.  8vo 
Crompton  and  Jervis,  roy.  8vo    . 

and  Meeson,  roy.  8vo 

"~ -— and   Roscoe, 

roy.  8vo 

Meeson  and  WeUby,  roy.  8vo  (with 

Index) 

Excheauer  Reports  (Wolsby,  Huristone 

and  Gordon),  roy.  8vo  . 
HurUtone  and  Norman,  roy.  8vo 
and  Coltman,  roy.  8vo 


1 
1 
1 
1 
1 
1 
3 
1 
1 
13 
1 
1 
3 
2 
2 

2 
17 

11 

7 
4 


1220-1623 
1605-1612 
1652-1788 
1655-1669 
1713-1742 
1743-1767 
1792-1797 

1801 
1810-1811 
1814-1824 

1824 

1825 
1826-1830 
1830-1832 
1832-1834 


3  &  4 

5 
12 

15  to  27 
28 
29 

30  to  32 
35  &  37 
38  &  39 


1834-1836  40  &  41 

1836-1847  46  to  73 

1847-1856  74  to  91 

1856-1861 

1862-1865 
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Collateral  Eeports. 

Corresponding 

No.  of  Vols.    Period. 

Vols,  in 

Revised  Reports. 

Price's  Notes  of  Practice  Cases  (1  Part 

all  published) 

.      — 

1830-1831 

Tyrwhitt,  roy.  8vo     ... 

.       5 

1830-1835 

35  to  40 

and  Granger,  roy.  8vo 

.       1 

1836 

46 

Gale,  8vo   ..... 

.       2 

1835-1836 

Murphy  and  Hurlstone,  8vo 

1 

1836-1837 

51 

Horn  and  Hurlstone,  8vo    . 

.       2 

1838-1839 

51 

Hurlstone  and  Walmsley,  8vo     . 

.       1 

1840-1841 

58 

Exchequer,  Equity. 

Wilson  (1  Part),  roy.  8vo  . 

— 

1805-1817 

18 

Daniell,  roy.  8vo 

.       1 

1817-1820 

18 

Younge,  roy.  8vo 

.       1 

1830-1832 

34 

and  Collyer,  roy.  8vo 

.       4 

1833-1841 

41  to  54 

Nisi  Prius. 

Clayton,    Pleas   of   Assize   at    York, 

12mo,  1651  .... 

.       1 

1631-1650 

Lilly,  Assize,  folio,  1719     . 

1 

1688-1693 

Peake,  roy.  8vo,  1820-1829 

2 

1790-1812 

3  &  4 

Espinasse,  roy.  8vo     . 

6 

1793-1807 

5,  6,  8,  9 

Bartholomew's  Yorkshire  Assize  Cases       1 

1811 

Campbell,  roy.  8vo     . 

4 

1808-1816 

10  to  16 

Starkie  (and  Vol.  HI.  Part  1),  roy.  8vc 

)       2 

1815-1822 

18  to  23 

Dowling  and  Ryland  (1  Part),  roy.  8vc 

)     — 

1822-1823 

25 

Carrington  and  Payne,  roy.  8vo  . 

9 

1823-1841 

28  to  62 

Carrington  and  Marshman,  roy.  8vo 

.       1 

1840-1842 

m 

Carrington  and  Kir  wan  (and  Vol.  HI 

. 

Parts  1  and  2),  roy.  8vo 

2 

1843-1850 

70,80,88 

Foster  and  Finlason,  roy.  8vo     . 

4 

1858-1867 

Collateral  Reports. 

Holt 

1 

1815-1817 

17 

Gow,  1828          .... 

1 

1818-1820 

21 

Ryan  and  Moody 

1 

1823-1826 

27 

Moody  and  Malkin     . 

1 

1826-1830 

31 

Moody  and  Robinson 

2 

,1830-1844 

42  &62 

Ecclesiastical. 

Lee,  roy.  8vo,  1833    . 

2 

1752-1758 

Haggard  (Consistory),  roy.  8vo,  1822 

2 

1788-1821 

Phillimore,  roy.  8vo  .... 

3 

1809-1821 

Addams  (Vol.  HI.  Part  1),  roy.  8vo    . 

3 

1822-1826 

Haggard  (Vol.   IV.   Parts   1   and  2), 

roy.  8vo        

4 

1827-1833 

Curteis,  roy.  8vo         .... 

3 

1834-1844 

Robertson  (Vol.  II.  Parts  1,  2  and  3), 

roy.  8vo 

2 

1844-1853 

Spinks  (Ecclesiastical  and  Admiralty) 

roy.  8vo        

2 

1853-1855 
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Deane  and  Swabey,  8vo     . 

Philliraore's  Ecclesiastical  Judgments, 

8vo 


No.  of  Vols.     Period. 

.       1     1855-1857 


1     1867-1875 


Collaterals  and  Extra  Volumes. 

Hale's  Criminal  Precedents,  8vo          .       1  1475-1640 

Hale's  Ecclesiastical  Precedents,  8vo  .       1  1583-1736 
Stillingfleet,  8 vo,  1702-1704        .         .       2 

Brwlrick  and  Fremantle,  8vo      .         .1  1840-1864 

Brooke,  8vo,  1874      ....       1  1850-1872 

Dale,  12mo 1  1868-1871 

Notes  of  Cases  in  the  Ecclesiastical  and 

Maritime  Courts,  8vo    .         .         .7  1841-1850 
Cripps'  Church  and  Clergy  Cases  (2 

Parts,  all  published),  roy.  8vo       .     —  1847-1850 

Tristram's  Consistory  Judgments,  8vo       1  1872-1890 


Probate  and  Divorce. 

Macqueen,  8vo,  1842 

Swabey  and  Tristram,  roy.  8vo  . 

Searle  and  Smith,  Parts  1  and  2 


1858-1865 
1859-1860 


Admiralty  and  Shipping. 


Pratt's  Cases  on  Contraband  of  War 

Hay  and  Marriott,  8vo 

Robinson,  C,  roy.  8vo 

Edwards,  roy.  8vo 

Dodson,  roy.  8vo 

Haggard,  roy.  8vo 

Robinson,  W.,  roy.  8vo 

Spinks  (Ecclesiastical  and  Admiralty) 

Spinks'  Prize  Cases,  8vo 

Swabey,  roy.  8vo 

Lushington,  roy.  8vo. 

Browning  and  Lushington,  roy.  8vo 


.     1 

1740-1750 

.     1 

1776-1779 

.   6 

1799-1808 

.   1 

1808-1810 

.   2 

1811-1822 

.   3 

1822-1837 

.   3 

1838-1852 

)   2 

1853-1855 

.   1 

1854-1856 

.   1 

1858-1859 

.   1 

1860-1863 

.   1 

1864-1865 

Collaterals  and  Extra  Volumes. 

Select     Admiralty      Pleas      (Selden 

Society) 2 

Burrell  and  Marsden,  1885         .         .  i 

Ro«coe'8  Prize  Cases  ....  2 
Notes  of  Cases  in  the   Ecclesiastical 

and  Maritime  Courts,  8vo  .  .  7 
Holt's  Admiralty  Cases  .  .  1 
Maritime  Cases  (Crockford)  3 
(Aspinall)  (Vol,  X.  in 


codrie  of  publication) 


1527-1602 
1648-1840 
1745-1859 

1841-1850 
1863-1867 
1860-1871 


9  1870-1905* 
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Bankruptcy. 

No 

.  of  Vols.    Periods. 

Eose,  roy.  8vo,  1821  . 

2 

1810-1816 

Buck,  roy.  8vo 

1 

1816-1820 

Glyn  and  Jameson,  roy.  8vo 

2 

1821-1828 

Montagu  and  M 'Arthur,  roy.  8vo 

1 

1828-1829 

Montagu,  roy.  8vo      .... 

1 

1830-1832 

Montagu  and  Bligh,  roy.  8vo      . 

1 

1832-1833 

Deacon  and  Chitty,  roy.  8vo 

4 

1832-1835 

Montagu  and  Ayrton,  roy.  8vo  . 

3 

1833-1838 

Deacon,  roy.  8vo         .... 

4 

1836-1839 

Montagu  and  Chitty,  roy.  8vo     . 

1 

1838-1840 

Montagu,   Deacon  and  De  Gex,  roy. 

8vo 

3 

1840-1844 

De  Gex,  roy.   8vo  (Vol.  II.,  Part  1 

only) 

2 

1845-1850 

Fonblanque,  8vo         .... 

1 

1849-1852 

De    Gex,    Macnaghten    and    Gordon 

(Parts  1-9) 

— 

1851-1855 

De  Gex  and  Jones,  roy.  8vo 

1 

1857-1859 

De  Gex,  Fisher  and  Jones  (Part  1), 

roy.  8vo        ..... 

— 

1859-1861 

De  Gex,  Jones  and  Smith,  roy.  8vo     . 

1 

1862-1865 

Morrell,  8vo 

10 

1884-1893 

Manson  (Bankruptcy,  and  Companies 

Cases),  8vo 

14 

1894-1907* 

Collaterals  and  Extra  Volumes. 

Perry's  Insolvency  Cases,  1831  . 

1 

1831 

Gazette  of  Bankruptcy,  folio 

4 

1862-1863 

Insolvency  Cases  (Creswell),  8vo 

1 

1827-1829 

Macrae  and  Hertslet,  8vo   . 

1 

1847-1852 

Bankruptcy  and   Insolvency  Eeports 

(Dasent) 

2 

1853-1855 

Company  Cases. 

Cox,  8vo  (1  Part)        .... 

— 

1848-1849 

Cox,  8vo 

5 

1864-1872 

Megone 

2 

1888-1891 

Manson  (also  under  Bankruptcy) 

14 

1894-1907* 

Eailway  and  Canal  Cases. 

Nicholl,  Hare,  Carrow,  Oliver,  Beavan, 

and  Lefroy,  roy.  8vo     .         .         .7     1835-1855 
Beavan  and  Walford's  Eailway  Cases 

(Parts  1  and  2,  all  published)         .     —  1846 

Neville,  Browne  and  Macnamara,  roy. 

8vo 12     1855-1905 

Oxley  (Light  Eailways),  1901-1903     .       2     1897-1903 


Election  Cases. 

Glanville,  8vo 1  1624 

Tomlins 1  1689-1795 

Laws  concerning  Elections,  1780         .  1  1628-1779 
VOL.  vin. 
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Douglas,  8vo 

Fraser,  8vo,  1791-1793 

Philipps,  12rao  . 

Luders,  8vo 

Clifford,  1802     . 

Peckwell,  8vo     . 

Corbett  and  Daniell,  8vo    . 

Ckxjkburn,  12mo,  1834 

Cockburn  and  Rowe,  8vo    . 

Perry  and  Knapp,  8vo 

Knapp  and  Orabler,  8vo     . 

Falconer  and  Fitzherbert,  8vo 

Barron  and  Austin,  8vo 

Barron  and  Arnold,  8vo 

Power,  Rod  well,  and  Dew,  12mo 

Handbook  for  Magistrates  . 

Wolferstan  and  Dew,  12mo 

Wolferstan  and  Bristowe,  12mo 

Day 

O'Malley    and    Hardcastle    (Election 
Petitions),  roy.  8vo 

Vol.  V.  in  course  of  publication. 


of  Vols.  Periods. 

1774-1776 

1776-1777 

1782 

1785-1787 

1796-1797 

1802-1806 

1819 

1833 

1833 

1834-1835 

1835-1839 

1842 

1843-1846 

1847-1856 

1853-1854 

1856-1858 

1859-1865 

1892-1893 

4 

1869-1893* 

Registration  Cases. 

Cox  and  Atkinson's  Registration  Appeal 

Cases  (2  Parts  only),  8yo 
Pigott  and  Rod  well,  8vo     . 
Lutwyche,  8vo  . 
Handbook  for  Magistrates  . 
Keane  and  Grant,  8vo 
Hopwood  and  Philbrick,  8vo 
Hopwood  and  Coltman,  8vo 
Coltman,  roy.  8vo 

Fox  and  Sraitb,  8vo   .... 
Smith  (Vol.  II.  in  course  of  publication) 


1843- 
1843- 
1843- 
1853- 
1854- 
1863- 
1868- 
1879- 
1886- 
1896- 


1846 
1845 
1845 
1854 
1862 
1867 
1878 
1885 
1895 
1905* 


i 


Courts  of  Revision. 


Delane,  12mo,  1836    . 
Manning,  12mo,  1836 


1     1832-1835 
1  1832 


Locus  Standi,  or  Court  of  Referees  on  Private  Bills 
IN  Parliament. 
Fawoett 

Stone  and  Graham's  Repoi 
Smethurst,  12mo,  1867 
Clifford  and  Stephens,  8vo 
Clifford  and  Rickards,  8vo 
RickardB  and  Michael 
Rickardg  and  Saunders 
Saunders  and  Austin  . 
Saunders  and  Bidder  . 
Nowbon 


. 

1 

1865 

ts.  Part  1 

— 

1865 

.   1 

1866 

2 

1867-1872 

3 

1873-1884 

1 

1885-1889 

1 

1890-1894 

2 

1895-1904 

— 

1905-1906* 

2 

1895-1896 

3 

1899 
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Parliamentary. 


Kotuli  Parliamentorum,  folio 
Kyley's  Placita  Parliamentorum,  folio 

1661     .         .         ... 
Miscellaneous    Cases    in    Parliament 

folio,  1640    .         .         .         . 
Miscellaneous    Cases    in    Parliament 

folio 

Collection  of  Cases  concerning  Privilege, 

8vo,  1764      . 
Ferrall's  Cases  of  Privilege,  8vo,  1837 
May's  Parliamentary  Procedure,  8vo 

1906 

Hatsell's  Precedents  of  Proceedings  in 

the  House  of  Commons,  1818 
Bourke's    Parliamentary    Precedents 

1857     .         .         .         .  ^       . 
Blackmore's  Speaker's  Decisions 


No.  of  Vols.    Periods. 

8  1278-1553 


1290-1327 


1723-1737 


1290-1818 

1842-1856 
1857-1895 


Crown  Cases. 

Kelyng  (Sir  J.),  folio,  1708,  reprint, 

1873,  12mo 1  1662-1669 

Foster,  roy.  8vo,  1809         ...  1  1743-1761 

Leach,  roy.  8vo,  1815          ...  2  1730-1815 

Russell  and  Ryan,  roy.  8vo  .  .  1  1799-1823 
Lewin's  Crown  Cases  on  the  Northern 

Circuit,  12mo        ....  2  1822-1838 

Moody,  roy.  8vo         .         .         .         .  2  1824-1844 

Denison,  roy.  8vo  .  .  .  .  2  1844-1852 
Temple  and  Mew's  Criminal  Appeal 

Cases,  8vo 1  1848-1851 

Dearsley,  roy.  8vo      .         .         .         .  1  1852-1856 

Dearsley  and  Bell,  roy.  8vo         .         .1  1856-1858 

Bell,  roy.  8vo 1  1858-1860 

Leigh  and  Cave,  roy.  8vo   .         .         .1  1861-1865 

Cox's  Criminal  Law  Cases,  roy.  8vo    .  20  1843-1907* 


Magistrates'  Cases. 

Blackerby,  1734 

Kilburn's  Justice  of  the  Peace,  8vo, 

1715     .... 
Caldecott,  8vo,  1800  . 
Nolan,  8vo 

Dowland  and  Ryland,  8vo  . 
Manning  and  Ryland,  8vo  (Vol.  IIL 

Part  I.  all  published)     . 
Neville  and  Manning,  8vo  . 
Neville  and  Perry,  8vo  (2  parts) 
Bittleston,    Wise   and    Parnell    (New 

Magistrates'  Cases),  8vo 
The  Magistrate  .... 

Handbook  for  Magistrates  . 
Carrow,  Hamerton,  and  Allen   (New 

Sessions    Cases),    and    Vol.    IV., 

Parts  1-4,  roy.  8vo 


1     1505-1734 


1  1776-1785 

1  1791-1793 

4  1822-1827 

2  1827-1830 

3  1832-1836 
1  1836-1837 

5  1844-1851 
5  1848-1853 
1  1853-1855 


3     1844-1851 
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Law  Reports  Sessions  Cases  .  .  1 
Cox's  Magistiates'and  Municipal  Cases, 

8vo 21 

Old  Bailey  Sessions  Papers  .  .  — 
Central  Criminal  Court  Sessions  Papers  141 
Magistrates'  Cases  .  .  .  .15 
Magisterial  Cases  .  .12 


Corresponding 
Ko.  of  Vols.    Periods.  Vols,  in 

Revised  Reports. 

.       1     1869-1872 


1859-1905^ 

1715-1834 

1834-1905^ 

1892-1907^ 

1896-1907* 


County  Courts. 

County  Court  Cases  (Cox,  Macrae  and 

Hertslet) 3     1847-1858 

Koberts,   Leeming,   and    Wallis,    8vo 

(5  parts  only) 
Dasent 
Austin 
De  Colyar . 

County  Courts  Chronicle,  8vo 
County  Courts  Reports  (New  Series), 

Cox 28     1860-1907* 


1 
1 
1 
1 
41 


1849-1851 
1853-1855 
1867-1869 
1867-1882 
1847-1907* 


Local  Government  Cases. 

Justice  of  the  Peace   .         .         .         .71 

Local  Government  Reports          .         .  5 

Casson's  Decisions  of  Local  Govern- 
ment Board 4 

Departmental  Decisions      ...  3 

Cox's     Magistrates',     Municipal     and 

Parochial  Cases    ....  21     1859-1905* 


1837-1907* 
1903-1907* 

1902-1906* 
1905-1907* 


Mercantile  Cases. 


Danson  and  Lloyd,  roy.  8vo 
Lloyd  and  Welsby,  roy.  8vo 

Cox,  1  part 

Commercial  Cases  (Mathevv) 

Patent  Cases. 

Davies,  Svo 

Carpmael,  8vo 

Webster,  Svo  (only  Part  1  of  Vol.  II.) 

Macrory,  8vo 

(ioodeve,  Svo 

Griffin,  Svo         .         .         .         .         . 

Iteports  of  Patent,  etc.,  Cases,  Svo      . 


1 
1 

12 


1 
2 
2 
1 
1 
2 
24 


1828-1829 
1829-1830 

1861 
1895-1907* 


1785-1816 
1602-1842 
1601-1855 
1847-1856 
1785-1883 
1866-1887 
1884-1907* 


34 
35 


Poor  Law  Cases. 
Foley,  1758 

Bolt  and  Pratt,  1S27-1833 
Griffith 
Lumley 
Archlwld    . 
Patenon     . 


1556-1730 
1560-1833 
1821-1831 
1834-1842 
1842-1858 
1857-1863 


LAW  EEPOETS 

8^ 

Tithe  Cases. 

Corresponding 

No. 

of  Vols 

.    Periods.           Vols,  in 

Revised  Reports. 

Eagle  and  Younge,  8vo 

4 

1204-1825 

Gwillim,  8vo       ..... 

4 

1224-1824 

Western,  8vo 

1 

1592-1822 

Rayner,  8vo 

3 

1575-1782 

Wood,  8vo 

4 

1650-1798 

IRELAND. 

Reports  in  all  the  Courts. 

Law  Recorder,  First  Series,  4to  . 

4 

1827-1831 

Glascock,  roy.  8vo      .... 

1 

1831-1832 

Law  Recorder,  Second  Series,  roy.  8vo 

6 

1833-1838 

Crawford   and   Dix,  Abridged  Cases, 

roy.  8vo 

1 

1837-1838 

Legal  Reporter,  8vo   .... 

3 

1840-1843 

L'ish  Law,  roy.  8vo    .... 

13 

1838-1850 

Equity,  roy.  8vo 

13 

1838-1850 

Common  Law,  roy.  8vo 

17 

1850-1866 

Chancery,  roy.  8vo     . 

17 

1850-1866 

Reports,    Common    Law    Series 

(from  Michs.  Term,  1866),  roy. 

8vo 

11 

1866-1878 

Reports,    Equity    Series    (from 

Michs.  Term,  1866) 

11 

1866-1878 

Law  Reports  (Ireland) 

32 

1878-1893 

New  Series    . 

28 

1894-1907*      • 

Irish  Jurist,  4to 

18 

1849-1866 

Law  Times,  folio 

41 

1867-1907* 

Weekly  Law  Reports 

8 

1895-1902 

Lawyer  and  Magistrate  (6  Nos.) 

— 

1898-1899 

New  Irish  Jurist         .... 

5 

1900-1905 

Appeal  and  Writs  of  Error. 
Ridgway,  8vo 3     1784-1796 


Chancery. 

Howard's  Practice  Cases,  8vo,  1772 

Wallis,  by  Lyne,  roy.  8vo  . 

Schoales  and  Lefroy,  roy.  8vo 

Ball  and  Beatty,  roy.  8vo  . 

Beatty,  roy.  8vo 

Finlay's  Digest,  8vo,  1830  . 

Molloy  (and  Vol.  III.,  Part  1),  roy 

8vo  .  .  .  . 
Lloyd  and  Goold,  temp.  Plunket,  roy 

8vo  .  .  .  . 
Drury  and  Walsh,  roy.  8vo 
Coinior  and  Lawson,  roy.  8vo 


1766-1791 
1802-1806 
1807-1814 
1813-1830 
1830 

1827-1831 

1834-1839 
1837-1840 
1841-1843 


9 
12 


56 
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No.  of  Vols.    Period. 


Lloyd  and  Goold,  roy.  8vo .  f 
Dniry  and  Warren,  roy.  8voJ   temp, 
Drury,  roy.  8vo  .         .         .jSugden 
Jones  and  Latouche,  roy.  Svo  I 
Drury 's  Select  Cases,  temp.  Napier 


Corresponding 

Vols,  in 
Revised  Reports. 


1835 
1841-1843 
1843-1844 
1844-1846 
1858-1859 


46 

58  to  65 

67 

68,69,72 


EoLLS  Court. 

Hogan,  roy.  Svo         ....       2  1816-1834 

Sausse  and  Scully,  roy.  8vo         .         .1  1837-1840 

Flanagan  and  Kelly,  roy.  8vo,  1843     .       1  1840-1842 


34 


King's  Bench  and  Queen's  Bench. 


Davies 

Vernon  and  Scriven,  8vo     . 
Ridgway,  Lapp,  and  Schoales,  roy.  8vo 
Fox  and  Smith,  roy.  8vo     . 
Smith  and  Batty,  roy.  8vo . 
Batty,  roy.  8vo  .... 
Hudson  and  Brooke,  roy.  8vo 
Alcock  and  Napier,  roy.  8vo 
Cooke  and  Alcock  (1  Part),  roy.  8vo 
Jebb  and  Symes,  roy.  8vo  . 
Jebb  and  Bourke,  roy.  8vo 


1604- 
1786- 
1793- 

1822- 
1824- 

1  1825- 

2  1827- 

1  1831- 
-  1833- 

2  1838- 
1  1841- 


1612 
1788 
1795 
1824 
1825 
1826 
1831 
1833 
1834 
1841 
1842 


Common  Pleas. 


Smyth e,  roy.  8vo 


1     1839-1840 


Nisi  Prius. 

Armstrong,  Macartney,  and  Ogle,  roy. 

8vo 1     1840-1842 

Blackham,  Dundas,  and  Osborne,  roy. 

8vo 1     1846-1848 


Exchequer. 

Hayee,  roy.  8vo         ... 
Hayes  and  Jones,  roy.  8vo,  1843 
Jones,  roy.  8vo  .... 
Jones  and  Carey  (2  Parts),  roy.  8vo 
Longfield  and  Townsend,  roy.  8vo 


1  1830-1832 

1  1832-1834 

2  1834-1838 
—  1838-1839 

1  1841-1842 


Registry  Cases. 

Alcock,  roy.  Svo 

Welsh,  roy.  8vo,  1840 

Irish  Reports,  Registry- Appeals,  8vo 

LawBon  (Vol.  IIL,  Parts  1-6),  8vo 

Fitzgibbon,  Svo . 


1832-1841 
1830-1840 
1868-1876 
1885-1906* 
1894 


Crown  Cases. 


Jebb,  roy.  Svo   . 


1     1822-1840 


LAW  EEPOETS 
Ecclesiastical. 


Milward,  roy.  8vo 


Bernard's  Church  Acts  Cases,  8vo, 


No.  of  Vols.    Period. 

1  1819-1843 
1876   1  1870-1875 
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Circuit  Cases. 

Crawford  and  Dix,  Abridged  Cases     . 
Crawford  and  Dix,  roy.  8vo 
Cases  on  the  Six  Circuits,  roy.  8vo 

Land  Acts  Eeports. 


Land  Cases  Reserved  . 

Donnell,  1876     . 

Roche,  Dillon,  and  Kehoe,  8vo 

M'Devitt,  8vo    . 

MacCarthy,  8vo 

Greer,  8vo. 

Fitzgibbon,  8vo . 


1  1837-1838 
3  1839-1846 
1  1841-1843 


1 
1 
1 
1 

1 

6 

12 


1868-1875 
1871-1876 
1881-1882 
1882-1884 
1887-1892 
1897-1903 
1895-1907* 


Miscellaneous. 

Howard's  Popery  Cases,  1773     . 
Rowe's  Interesting  Cases,  1824  . 
Conroy's  Custodian  Reports 
Reported  Cases  on  Costs,  8vo,  1892    . 
Fitzgibbon's  Local  Government  Deci- 
sions, 8vo 

Roberts'  Divorce  Cases,  1906 


1720-1773 
1798-1823 
1652-1788 
1867-1891 

1889-1907* 
1816-1905 


SCOTLAND. 

Reports  in  all  the  Courts. 
Scots  Law  Times  Reports   ...     15     1893-1908* 


House  of  Lords. 

Robertson,  roy.  8vo    . 

Craigie,  Stewart,  and  Paton,  roy.  8vo 

Shaw,  roy.  8vo  . 

Wilson  and  Shaw,  roy.  8vo 

Shaw  and  Maclean,  roy.  8vo 

M'Lean  and  Robinson,  roy.  8vo 

Robinson,  roy.  8vo 

Bell,  roy.  8vo 

Macqueen,  roy.  8vo    . 

Paterson    . 

Law  Reports,  Scotch  Appeals 


Court  of  Session  Cases. 

Durie,  folio,  1690        .         .         .         .1 
English  Judges,  folio,  1762  .         .       1 

Stair,  folio,  1683-1687         ...       2 

Gilmour  and  Falconer,  4to,  1 707  .       1 


1707-1727 
1726-1821 
1821-1824 
1825-1835 
1835-1838 

1839 
1840-1841 
1842-1850 
1851-1865 
1851-1873 
1865-1875 


1621-1642 

1655-1661 

1661-1681 

/1661-1666 

\1681-1686 


38 
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No.  of  Vols.    Period. 


Pleadings  in  Some  Remarkable  Cases, 

8vo,  1704     . 
Dirleton,  folio,  1718  . 
Fountainhall,  folio,  1759 
Harcarse,  folio,  1792 
Dairy mple,  folio,  1792 
Forbes,  folio,  1714      . 
Bruce,  folio,  1720 
Kames  (remarkable),  folio,  1790 
Edgar,  folio,  1742       . 
Elchies,  4to,  1813 
Clerk  Home,  folio,  1791 
Kilkerran,  folio,  1775 
Falconer,  folio,  1753 
Kames  (select),  folio,  1799 
Hailes,  4to,  1836 
Bell,  8vo,  1793  . 
Bell,  folio,  1795 
Hume,  4to,  1839 
Brown's   Supplement,   containing 

unpublished  Decisions,  4to    . 
Faculty  of  Advocates,  folio 
Ditto,  folio         .... 
Ditto,  roy.  8vo 
Court  of  Session  Cases  (Shaw), 

8vo 

Ditto  (Second    Series),   Dunlop, 

8vo 

Ditto  (Third  Series),  Macpherson,  roy 

8vo 

Ditto  (Fourth  Series),  Rettie,  roy.  8vo 
Ditto  (Fifth  Series)    . 
Ditto  (S.  C.)  Vol.  I.    . 
Kames  and  Woodhouslie's  Dictionary 

folio      .... 
Star  Session  Cases 
Deas  and  Anderson,  roy.  8vo 
Stuart,  Milne  and  Peddie,  8vo 
Morison's  Dictionary  of  Decisions,  with 

Synopsis  and  Indices,  4to 
Brown's  Supplement  to  Morison,  4to, 

1826 

Brown's  Synopsis,  4to,  1859 

Tait's  Index,  4to 

Bell's  Dictionary,  roy.  8vo 


the 


roy 


roy 


5 
14 

7 
16 


11 
25 

8 


1661 
1665-1677 
1678-1712 
1681-1691 
1698-1718 
1705-1713 
1714-1715 
1716-1752 
1724-1725 
1733-1754 
1735-1744 
1738-1752 
1744-1751 
1752-1768 
1766-1791 
1790-1792 
1793-1795 
1781-1822 

1622-1794 
1752-1808 
1808-1825 
1825-1841 


16  1821-1838 


24  1838-1862 


1862-1873 
1873-1898 
1898-1906 
1906-1907* 

1540-1804 
1824-1825 
1829-1833 
1851-1853 


22  1540-1827 


1622-1794 
1540-1827 
1540-1808 
1808-1833 


Jury  Court. 


Murray,  Svo 
M'Farlane,  roy.  8vo 


5     1815-1830 
1     1838-1839 


Justiciary  Cases. 

MacLaurin's  Remarkable   Cases,   4to, 

1774 

Shaw  (Patrick),  roy.  Svo  . 
Syme,  roy.  Svo  . 


1  1670-1773 
1  1819-1831 
1  1826-1829 
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No.  of  Vols.     Period. 


Swinton,  roy.  8vo 
Broun,  roy.  8vo 
Arkley,  roy.  8vo,  1849 
Shaw  (John),  roy.  8vo 
Irvine,  roy.  8vo 
Couper,  roy.  8vo 
White,  roy.  8vo 
Adam,  roy.  8vo 


1835-1841 
1842-1845 
1846-1848 
1848-1852 
1852-1867 
1868-1885 
1886-1893 
1893-1906* 


Local  Government. 

County  Council  Cases 
Municipal  Law  Reports 

Private  Bills. 
Private  Legislation  Reports 

Registration  Cases. 

Swinton,  8vo  ..... 
Campbell,  8vo  ..... 
Blackburn,  8vo  .... 

Notes  of  Decisions  at  Inverness 


13 
1 


1890-1906* 
1903-1905* 


6  1901-1906* 


1835-1843 
1868-1882 

1891 
1835-1853 


Sheriff  Courts. 

Dundee  Law  Chronicle 

Journal  of  Jurisprudence    . 

Scottish     Law    Journal    and    Sheriff 

Court  Record         .... 
Scottish   Law   Magazine   and    Sheriff 

Court  Reporter      .... 
Guthrie,  Select  Cases 
Scottish  Law  Review 


3 
35 


6 
2 

23 


1856-1858 
1857-1891 


3  1858-1861 


1861-1867 
1861-1886 
1885-1907* 


Shaw,  8vo 


Teind  Court. 


Periodicals. 


Edinburgh  Law  Journal 

Law  Chronicle    .... 

Poor  Law  Magazine    . 

(New  Series) 

(Third  Series) 

(Fourth  Series) 

Juridical  Review 

County  and  Municipal  Record     . 

Scots  Law  Times 

Lay  Days. — See  Demurrage. 


1     1821-1831 


1832- 
1829- 
1858- 
1868- 


22  1873- 

—  1895- 

19  1889- 

10  1903- 

15  1893- 


1833 

1832 

1867 

1872 

1894 

1907* 

1907* 

1907* 

1908* 


Lay  Impropriator. — To  understand  the  expression  Lay 
Impropriator  it  is  necessary  to  distinguish  between  appropriation  and 
impropriation.  Originally,  it  is  probable  that  the  words  were  used  in 
the  same  sense.  Appropriations  were  an  abuse  of  the  early  period  of 
the  Middle  Ages.      They  are  termed  in  the  canon  law  "  amiexiones, 
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(lonatiorus,  uni(mes,"  and  the  term  "  appropriation,"  which  was  borrowed 
from  tlie  form  of  such  grant  "m  proprios  usus,"  was  peculiarly  or 
principally  confined  to  England. 

There  were  originally  two  sorts  of  appropriation.  The  first  was 
when  the  interests  in  a  benefice,  both  temporal  and  spiritual,  were 
annexed  to  some  religious  house  pleno  jure  sive  utroque  jure  tarn  in 
spirUualibus  qitam  in  temporalihus,  and  the  other  was  when  temporal 
interests,  e.g.  the  tithes  or  patronage,  only  of  the  benefice  were  annexed 
to  such  house. 

Appropriations  were  originally  made  for  the  benefit  of  the  Monastic 
Orders,  and  the  result  of  making  them  was  that  the  parishes  so  appro- 
priated were  often  not  provided  with  proper  parochial  ministrations. 
By  one  of  the  constitutions  of  Cardinal  Othobon  in  the  thirteenth 
century,  an  attempt  was  made  to  check  this  abuse,  but  this  proving 
insufficient,  the  Statutes  15  Rich.  ii.  c.  6  and  4  Hen.  iv.  c.  12  were  passed, 
which  required  that  such  parishes  as  were  known  as  vicarages  (that  is, 
parishes  appropriated  and  served  by  monastic  vicars)  should  be  properly 
endowed.  After  the  vicarages  had  been  properly  endowed,  the  monks 
held  the  livings  in  proprietatem  as  a  sort  of  lay  fee.  Subsequently, 
however,  certain  monasteries,  under  the  plea  of  poverty,  effected  a  new 
kind  of  appropriation  {uniones  ad  meTisam),  by  which  they  annexed  the 
cure  of  souls  to  a  monastery,  and  of  such  benefices  they  were  perpetual 
incumbents,  and  held  them  in  utroque  jure.  The  general  council  of  the 
Lateran,  1179,  forbade  appropriations  to  be  made  to  laymen,  and  it 
is  said  that  an  appropriation  can  only  be  made  to  a  corporate  body 
spiritual.  At  the  same  time,  it  is  unquestionable  that  at  certain  periods 
in  the  Middle  Ages  laymen  were  often  in  possession  of  church  property 
(see  articles  Advowson,  Glebe). 

The  lay  impropriator,  in  the  sense  that  he  is  now  known,  is  a  result 
of  the  dissolution  of  the  monasteries.  The  effect  of  the  statutes  of  the 
dissolution  of  the  monasteries  (29  Hen.  viii.  c.  28  and  31  Hen.  viii. 
c.  13)  was  to  put  the  lay  grantee  of  the  monastic  lands  in  the  same 
position  as  the  corporate  body  which  he  supplanted.  If  the  holding 
was  of  the  nature  of  the  uniones  ad  niensam,  the  grantee  was  under  the 
obligation  only  to  provide  divine  service,  and  might  do  so  by  a  curate 
not  instituted  but  only  licensed  by  the  bishop ;  but  if  the  benefice  was 
affected  by  the  statutes  above  mentioned,  it  was  necessary  that  a  proper 
vicar  should  be  appointed,  and  the  law  always  presumes  that  a  benefice 
ifl  not  impropriated  ;?/e?io  et  utroquejure.  In  either  case  the  lay  grantee 
of  a  l^nefice  formerly  appropriate  is  properly  described  as  an  impro- 
priator, but  in  the  latter  case  he  is  an  ordinary  impropriator;  in  the 
former,  an  extraordinary  impropriator  holding  utroque  jure,  for  the 
exiBting  distinction  is  that  when  the  benefice  is  in  the  hands  of  a 
religious  corporation  it  is  an  appropriation,  but  if  in  the  hands  of  a 
layman,  an  impropriation.  At  common  law  it  was  considered  necessary 
that  for  the  puq)08e8  of  a  valid  appropriation  the  patron  of  the  living 
8  louUl  obUin  the  licence  of  the  King  in  Chancery  and  the  consent  of 
the  Ordinary.  ^ 

The  lay  impropriator  is  entitled  to  the  chief  seat  in  the  chancel. 
Thw  18  a  result  of  the  statutes  dissolving  the  monasteries  and  religious 
houaoB.  aa  he  succeeds  as  lay  rector  to  the  rights  in  the  freehold  of 
the  chancel,  winch  the  monastic  corporation  of  which  he  is  the  successor 

SS!^!?"  ^'tln^.  ^^^"^^  ""'  ^^^^'^  1^1^'  7  Jac,  Noy,  p.  170;   see   also 
OHhard  v.  Wtlkinsmi,  [1897]  1  Q.  B.  749) 
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As  to  the  rights  of  lay  persons  of  distinction  to  seats  in  the  chancel 
before  the  dissolution  of  the  monasteries,  see  Heale's  History  and 
Lavj  of  Pews  and  Seats,  vol.  i.  pp.  66-70). 

As  to  the  rights  and  obligation  of  a  lay  impropriator  in  reference 
to  the  chancel,  see  article  Chancel. 

The  terms  "impropriate"  and  "appropriate"  are  sometimes  used 
indiscriminately,  as  in  the  Acts  1  Eliz.  c.  19,  29  Car.  ii.  c.  8. 

[Authorities. — See,  in  particular,  the  statement  of  the  law  in  Duke 
of  Portland  v.  Bingham,  1792,  1  Consist,  pp.  162-167,  by  Lord  Stowell; 
Ayliff'e,  Par. ;  Phillimore,  Eccl.  Laiv,  2nd  ed.,  vol.  i.  pp.  217-222.  On 
the  historical  side  of  the  subject,  see  Abbot  Gasquet's  Church  and  People 
in  the  Middle  Ages ;  Capes'  The  Church  of  England  in  the  Thirteenth 
and  Fourteenth  Centuries.  As  to  a  lay  impropriator,  further,  see  articles 
Eector;  Vicarage;  Perpetual  Curate. 

Lay  Rector. —See  Eector. 

Lea.. — "Lea  or  ley  signifieth  pasture"  (Co.  Litt.  45). 

Leading^  Question.— See  Witness. 

Lead  IVIines. — See  Mines  and  Minerals. 

Leag'ue. — See  Alliance;  Hanseatic  Laws  of  the  Sea. 

Leakage  and  Breakage.— The  words  "leakage  and  break- 
age excepted,"  or  "  not  accountable  for  leakage  and  breakage,"  in  a  bill 
of  lading  or  charter-party,  while  they  will  protect  the  shipowner  from 
liability  for  damage  so  caused  to  the  goods  put  in  his  charge,  will  not  do 
so  if  the  damage  has  been  caused  by  the  negligence  of  the  master  or  crew 
in  handling  or  stowing  the  goods  {Phillips  v.  Clark,  1857,  2  C.  B.  N.  S. 
156 ;  Czech  v.  General  Steam  Navigation  Co.,  1867,  L.  E.  3  C.  P.  14). 
The  effect  of  the  exception,  however,  is  to  put  the  burden  on  the  goods- 
owner  of  proving  that  the  damage  was  actually  caused  by  the  negligence 
of  the  shipowner  or  his  agents,  and  he  cannot  recover  unless  he  does  so ; 
and  in  Czech's  Case  above,  where  goods  were  injured  by  oil,  but  there 
was  no  oil  in  the  cargo,  but  two  donkey-engines  stood  close  to  the  goods, 
and  oil  was  used  to  lubricate  them,  there  being  no  other  evidence,  the 
shipowner  was  held  not  liable.  As  already  seen  under  Cargo,  the  ship- 
owner only  undertakes  to  exercise  reasonable  care  and  skill  in  stowing 
the  cargo ;  and  he  has  thus  been  held  not  liable,  under  a  charter-party 
containing  this  exception,  for  damage  due  to  oil  being  stowed  in  the 
same  hold  with  rags  and  wool,  and  the  rags  and  wool  heating,  and  the 
oil  casks  becoming  dry  and  leaky,  and  the  oil  consequently  escaping 
{The  Helene,  1866,  L.  C.  1  P.  C.  231).  The  exception  does  not  cover 
damage  to  goods  done  by  leakage  from  other  goods,  unless  it  is  so 
expressed ;  and  thus  where  oil  barrels  and  palm  baskets  were  shipped 
together  under  such  an  exception,  and  the  oil  barrels  leaked,  and  the 
palm  baskets  were  damaged  by  oil,  the  shipowner  was  held  not  liable 
{Thrift  V.  Youle,  1877,  2  C.  P.  D.  432;  The  Ne'poter,  1869,  L.  E.  2 
Ad.  &  Ec.  375).  The  words  cover  leakage  and  breakage,  whether 
extraordinary  or  ordinary  in  extent  {The  Helene,  above,  uhi  cit  sup.  p. 
240).  Under  a  charter-party  excepting  damage  from  "perils  of  the  seas 
and  other  accidents  of  navigation,  even  when  occasioned  by  negligence  of 
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master,"  the  shipowner  has  been  held  exempt  from  liability  for  damage 
to  cargo  owing  to  neglect  of  the  master  to  stop  a  leak  {The  Cressington, 
[1891]  P.  152).  For  loss  by  leakage  and  breakage  in  marine  insurance, 
see  Makine  Insurance. 

An  exception  from  loss  arising  from  "  sweating,  heating,  or  decay," 
followed  by  a  clause  by  which  "  any  loss  or  injury  to  goods  accruing  from 
any  causes  above  mentioned,  whether  occasioned  by  negligence  or  default 
of  stevedores  or  other  persons  in  the  service  of  the  shipowner  "  was  to 
be  excluded,  does  not  protect  a  shipowner  (there  being  no  express  words 
to  show  such  intention)  from  liability  for  the  negligence  of  his  servants, 
owing  to  which  damage  was  caused  to  goods  by  improper  storage  {The 
Fearlmoar,  [1904]  P.  286). 

[Authority.— C&vwer,  Carriage  by  Sea,  4th  ed.,  1905.] 

Leap  Year. — The  natural  or  solar  year  consists  of  365  days, 
5  hours,  48',  45",  *-»0'",  but  as  that  was  inconvenient  for  subdivision 
Julius  Ca*sar,  when  he  superseded  the  lunar  year,  made  the  Eoman  year 
to  consist  of  365  days,  adding  an  extra  day  every  fourth  year  after  the 
24th  February,  which  was  the  sixth  day  before  the  calends  of  March, 
that  day  being  reckoned  twice,  the  first  day  being  hissextus  'prior  and  the 
second  hissextus  posterior  or  bissextile  day  {his,  twice,  and  sextilise,  sixth). 
Hence  the  bissextile  or  leap  year.  The  Julian  year  held  good  in  England 
in  early  times,  and  a  statute  of  21  Hen.  iii.  enacted  that  the  intercalary 
day  and  that  next  before  it  should  be  reckoned  as  one  day.  Owing  to 
the  discrepancy,  however,  between  the  year  so  calculated  and  the  true 
solar  year,  in  course  of  time  the  seasons  got  altered,  and  in  1581  Pope 
Gregory  xiii.  made  a  new  calendar,  inter  alia,  expunging  ten  days  from 
the  year  1582.  This  calendar,  however,  the  non-Papal  States  of  Europe 
did  not  at  once  adopt,  and  though  it  was  already  in  force  before  that 
time  in  Scotland,  it  was  not  till  1751.  that  24  Geo.  ii.  c.  23  was  passed, 
enacting  that  the  legal  year  should  begin  on  1st  January  instead  of  25th 
March,  and  rectifying  the  increased  error  by  omitting  eleven  nominal 
days  from  September  of  1752,  besides  enacting  that  1800,  1900,  2100, 
2200,  2300,  or  any  other  hundred  years,  except  only  every  fourth 
hundredth  year  should  not  be  taken  as  leap  years,  so  vastly  diminishing 
the  unavoidable  error. 

Lease  and  Release. — The  common  use  of  the  conveyance 
by  Kniiie  and  release  originated  in  the  devices  of  lawyers  (originally,  it 
is  wiid,  of  Serjeant  Moore)  to  escape  the  effect  of  the  Statute  of  Inrol- 
menta,  27  Hen.  viii.  c.  16,  1536,  requiring  enrolment,  as  therein  men- 
tioned, of  every  passage  of  an  estate  of  inheritance  or  freehold  from  one 
person  to  another,. or  the  creation  of  any  use  therein,  by  reason  only  of 
a  Urgain  and  sale  {q.v.).  The  object  of  the  statute  was  to  ensure  the 
publicity  of  conveyances ;  and  through  the  conveyance  by  lease  and 
relaafle,  taking  effect  under  the  contemporaneous  Statute  of  Uses,  this 
object  was  defeated.  At  common  law,  a  lessee  till  he  enters  has  only  an 
xnieresM  temiini  (q.v.) ;  but  before  the  Statute  of  Uses  {q.v.),  27  Hen.  viii. 
c,  10,  1636,  a  bargain  and  sale  of  lands  created  in  the  bargainee  a  use 
mmilar  to^tho  modern  "trust,"  wliich  the  Court  of  Chancery  would 
enforce.  Tlie  statute,  which  converted  uses  into  legal  estates,  thus  gave 
Uio  bargainee  for  a  term  of  years  possession  without  entry  ;  and  as  the 
SUtute  of  Inrohnents  did  not  extend  to  chattel  interests,  such  bargain 
and  Male  dui  n..t  n-nire  enrolment. 
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To  complete  the  conveyance  recourse  was  then  had  to  a  release  by 
the  bargainor  of  all  his  remaining  interest  in  the  land  to  the  bargainee, 
who  thus  obtained  the  fee  simple.  Before  1536  such  a  release  could  be, 
and  often  was,  made — for  instances  have  been  found  as  far  back  as 
Henry  I  v.,  and  it  was  a  good  performance  of  a  condition  to  make  a 
feoffment — but  it  had  then  to  follow  on  a  common-law  lease,  requiring 
entry  by  the  lessee,  and  the  general  use  of  the  conveyance  dates  only 
from  1536.  The  old  common-law  lease  was  still  used  by  corporations, 
they  being  incapable  of  being  seised  to  a  use.  The  bargain  and  sale  for 
a  nominal  term,  usually  a  year,  was  made  for  a  nominal  pecuniary  sum, 
such  as  5s.  or  10s.,  and  the  release  was  made  by  a  contemporaneous 
deed,  usually  dated  the  following  day,  though  executed  on  the  same 
day.  The  simplicity  and  privacy  of  this  method  of  conveyance,  as  com- 
pared, either  with  a  deed  enrolled  under  the  Statute  of  Inrolments,  or 
with  a  feoffment  {q.v.),  at  once  recommended  it,  and  it  remained  the 
usual  mode  of  conveyance  for  three  hundred  years.  After  the  Statute 
of  Frauds,  29  Car.  ii.  c.  3,  1676,  the  bargain  and  sale  for  a  year  had  to 
be  in  writing,  and  signed  by  the  lessor  or  his  agent,  as  no  rent  was 
reserved;  and  it  was  in  fact  usually  made  by  deed,  though  this  was 
not  necessary  till  the  Eeal  Property  Amendment  Act  of  1845,  which 
rendered  this  mode  of  conveyance  itself  unnecessary  (see  also  Lease). 
A  release  never  had  a  tortious  operation,  and  a  conveyance  by  lease  and 
release  was  therefore  said  to  be  an  "innocent"  conveyance,  simply 
passing  what  might  lawfully  be  conveyed  (see  Feoffment). 

In  1841  was  passed  the  Act  4  &  5  Vict.  c.  21,  providing  that  every 
deed  of  release  of  a  freehold  estate,  expressed  to  be  made  in  pursuance 
of  the  Act,  should  be  as  effectual  as  if  the  releasing  party  had  also 
executed  in  due  form  a  lease  for  a  year  for  giving  effect  to  such  release, 
though  no  such  lease  for  a  year  should  in  fact  have  been  executed. 
The  conveyance  was  thus  shortened  and  simplified  by  being  made  to 
consist  of  one  deed  instead  of  two;  and  finally,  in  1845,  was  passed  the 
Eeal  Property  Amendment  Act,  8  &  9  Vict.  c.  106,  which  (repealing  an 
Act  of  the  previous  year  (7  &  8  Vict.  c.  76),  providing  that  freehold  land 
might  be  conveyed  by  deed  without  livery  of  seisin  or  enrolment  or  a 
prior  lease)  continued  the  simplicity  gained  by  the  Act  of  1841,  and 
at  the  same  time  effected  a  revolution  in  the  theory  of  conveyancing. 
Hitherto  corporeal  hereditaments  had  been  considered  to  lie  in  livery, 
the  method  of  grant  by  deed  being  applicable  only  to  incorporeal 
hereditaments;  but  the  Act  provided  that  thenceforward  all  corporeal 
tenements  and  hereditaments  should,  as  regards  the  conveyance  of  the 
immediate  freehold,  be  deemed  to  lie  in  grant  as  well  as  in  livery  (see 
Eeal  Pkoperty  ;  Hereditaments).  After  1845  the  conveyance  by  lease 
and  release,  or  by  release  alone,  practically  ceased  to  be  used,  though 
the  Act  of  1841  was  not  repealed  till  1874.  In  a  lease  and  release  the 
release  operated  at  common  law,  and  therefore  no  estate  infuturo  could 
be  created  by  this  means,  though  the  release  was  good  as  a  covenant  to 
stand  seised  (for  which  a  relationship  of  blood  or  marriage  was  necessary) 
(see  Roe  v.  Tranmarr,  1757,  Willes,  682).  But  uses  could  be  declared 
on  the  release,  and  took  effect  under  the  Statute  of  Uses.  Specimens  of 
a  lease  and  release  will  be  found  in  Appendix  A  to  Williams  on  Beal 
Property. 

[^Authorities. — Challis  on  Real  Property,  2nd  ed ;  Williams,  20th  ed. ; 
Goodeve,  Modern  Law  of  Real  Property,  4th  ed.] 
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Lease;  Leasehold. — It  is  probably  due  to  the  fact  that 
the  earhest  leases  were  agricultural  leases  of  very  short  duration  that 
the  English  law  has  always  looked  upon  leaseholds  as  personal  property, 
and  upon  the  leaseholder  as  having  no  more  than  a  chattel  interest  in 
the  land,  descendible  to  his  executor  and  not  to  his  heir.  The  ejected 
leaseholder's  remedy  for  dispossession  was  but  the  personal  remedy  of 
claiming  damages  against  his  landlord  on  the  covenant  or  warranty  for 
quiet  enjoyment ;  against  the  land  itself  he  had  not  any  of  the  rights 
that  are  incident  to  a  freeholder.  When  in  later  times  landlords  granted 
longer  leases  and  leaseholds  consequently  became  of  greater  importance, 
though  rights  to  regain  possession  of  the  land  were  given  to  the  tenant, 
the  nature  of  his  property  therein  remained  none  the  less  unchanged, 
and  however  long  the  term  for  which  the  premises  may  be  held,  the 
property  therein  is  still  personal  property,  and  devolves  on  the  owner's 
death  according  to  rules  of  descent  {i.e.  the  Statute  of  Distributions) 
absolutely  distinct  from  those  that  govern  the  devolution  of  real 
estate. 

The  interest  of  the  leaseholder  in  his  lands  was  but  a  chattel  in- 
terest ;  these  chattel  interests  in  land,  seeing  that  they  "  savoured  of  the 
realty,"  were  called  ''chattels  real"  in  contradistinction  to  moveable 
goods,  which  were  known  as  "personal  chattels  "  (see  hereon  Chattels  ; 
Personal  Property). 

Although,  however,  the  law  looks  upon  leaseholds  as  personal 
property,  it  is  now  well  settled  that  it  will  not  lose  sight  of  the  fact 
that  they  are  immoveables,  a  distinction  of  very  great  importance 
in  determining  as  regards  the  conflict  of  laws  of  different  countries 
whether  on  the  death  of  the  owner  they  are  to  be  governed  by  the 
lex  loci  rei  sitce  (the  law  of  the  country  wherein  they  are  situate)  or  the 
lex  domicilii  (the  law  of  the  country  of  the  owner's  domicile).  It  was 
at  first  contended  that  the  rule  mohilia  sequuntur  personam  applied  to 
leaseholds ;  such  a  contention  involving  the  interpretation  of  mohilia 
and  personal  property  as  one  and  the  same  class.  In  Forbes  v.  Stevens, 
1870,  L  K.  10  Eq.  178  ;  Freke  v.  Lord  Carherry,  1873,  L.  E.  16  Eq.  461 ; 
and  In  the  goods  of  Gentili,  1875,  I.  K.,  9  Eq.  541,  this  distinction  was 
clearly  laid  down,  and  the  principle  enunciated  that  the  lex  loci  deter- 
mined the  devolution  of  all  immoveables  alike,  as  w^ell  of  leaseholds  as 
of  real  estate.  [Where  a  domiciled  foreigner  duly  executed  a  will  in 
manner  required  by  the  law  of  his  domicile,  but  not  according  to  the 
Wills  Act,  purporting  to  dispose  of  leaseholds,  the  beneficial  interest 
therein  was  held  not  to  pass  (Fepin  v.  Brmj^re,  [1902]  1  Ch.  24).  But 
under  Lord  Kingsdown's  Act,  24  &  25  Vict.  c.  114,  s.  1,  every  will  made 
out  of  the  United  Kingdom  by  a  British  subject  (wherever  domiciled) 
and  validly  executed  according  to  the  law  of  the  place  where  it  was  made 
is  well  executed  as  regards  personal  estate,  and  personal  estate  here 
includes  leaseliolds  (Be  Grasd,  Stubherficld  v.  Grassi,  [1905]  1  Ch.  584).] 
In  Duncan  v.  Im^vsou,  1889,  41  Ch.  D.  394,  the  question  for  decision 
Ixjing  whether  the  next-of-kin  of  a  testator  according  to  English  or 
aoeording  to  Scotch  law  were  entitled  to  the  undisposed  of  leaseholds 
in  England  belonging  to  a  domiciled  Scotchman,  it  was  argued  that 
leaseholds  undisposed  of  went  to  the  executor,  and  that  lie  must  deal  with 
the  beneficial  interest  in  them  as  with  other  personal  estate,  treating 
them  M  personal  property  by  the  lex  lod,  and  dealing  therefore  with 
both  in  the  same  way.  But  it  was  held  that  the  case  was  not  different 
from  an  absolute  intestacy,  that  the  lex  lod  governed  the  devolution 
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of  mohilia,  and  the  leaseholds  devolved  upon  the  persons  entitled  under 
the  English  Statute  of  Distributions. 

Leaseholds  may  be  disposed  of  by  will;  as  to  assignment  thereof 
i7iter  vivos  the  Statute  of  Frauds  provided  that  such  assignment  (except 
in  the  case  of  leases  for  not  more  than  three  years,  and  at  a  rent  of  not 
less  than  two-thirds  of  the  full  value  of  the  land)  should  be  in  writing, 
and  the  Eeal  Property  Act,  1845,  required  a  deed  in  every  case  where 
the  Statute  of  Frauds  required  writing  (29  Car.  ii.  c.  3,  s.  3  ;  8  &  9  Vict, 
c.  106,  s.  3). 

To  the  conception  of  leaseholds  as  personal  property  is  due  also  the 
principle  that  if  a  man,  possessed  both  of  freeholds  and  leaseholds, 
devised  "  all  his  lands  and  tenements,"  the  freeholds  alone  passed ;  the 
principle  was,  however,  not  applied  in  the  case  of  his  having  no  free- 
holds at  all,  and  his  leaseholds  were  allowed  to  pass  under  such  a  general 
devise  for  the  reason  that  his  will  would  otherwise  wholly  fail  to  have 
effect.  This  manifest  violation  of  the  testator's  intention  was  abolished 
by  the  provisions  of  the  Wills  Act,  which  provided  that  a  devise  of  the 
land  of  the  testator  or  a  devise  of  the  land  of  the  testator  in  any 
place  or  in  the  occupation  of  any  person  mentioned  in  his  will  or 
otherwise,  described  in  a  general  manner,  and  any  other  general  devise 
which  would  describe  a  leasehold  estate  if  the  testator  had  no  free- 
hold estate  which  could  be  described  by  it,  should  be  construed  to 
include  the  leasehold  estates  of  the  testator  (or  any  of  them  to  which 
the  description  extends)  as  well  as  freehold  estates,  unless  a  contrary 
intention  appear  by  the  will  (Wills  Act,  1837,  7  Will.  iv.  and  1  Vict, 
c.  26,  s.  26).  [As  to  contrary  intention,  see  Prescott  v.  Barker,  1874, 
9  Ch.  174;  Butler  v.  Butler,  1884,  28  Ch.  D.  m.  Where  there  is  an 
express  bequest  in  the  will  of  "  all  my  leasehold  estate  "  it  constitutes 
a  contrary  intention  {Re  Guyton  and  Rosenberg,  [1901]  2  Ch.  591).] 

But  by  "  real  estate,"  "  freeholds,"  and  like  words,  not  being  such  "  as 
would  describe  a  leasehold  estate,"  leaseholds  do  not  pass  unless  there 
are  no  freeholds  at  all,  or  within  the  description,  or  in  default  of  some 
other  clear  evidence  of  intention. 

The  incidents  of  leaseholds  are  dealt  with  under  Years,  Estate 
FOR ;  the  law  as  to  contracts  for  sale  and  purchase  thereof,  under  Vendor 
AND  Purchaser;  the  rights  of  lessor  and  lessee,  under  Landlord  and 
Tenant;  and  further  details  on  the  general  law  affecting  the  subject 
will  be  found  under  Chattels;  Estates.  As  to  building  leases,  see 
next  art. ;  Settled  Land. 

[A  leasehold  is  conveyed  by  deed,  more  technically  and  usually  called 
an  assignment,  though  not  incorrectly  a  conveyance.  When  a  lessee 
transfers  to  another  the  whole  of  the  term,  by  whatever  words  it  may 
be  effected,  the  deed  operates  as  an  assignment  of  the  term.  Thereafter 
the  transferor  cannot  exercise  any  of  the  rights  of  a  lessor,  such  as 
distress  or  re-entry,  but  of  course  the  original  lessor  not  being  a  party 
to  the  assignment  remains  unaffected,  and  can  exercise  against  the  trans- 
feree all  the  rights  reserved  to  him  by  the  lease.  If  a  reversion  of  a 
single  day  be  left  in  the  transferor  or  lessee,  the  deed  operates  as  an 
underlease. 

An  assignment  of  a  leasehold  is  framed  much  the  same  as  a  convey- 
ance (see  Vol.  IIL,  p.  567).  Where  recitals  are  necessary,  the  first  is 
a  recital  of  the  original  lease.  No  limitations  to  uses  are  necessary  or 
proper.  A  simple  assignment  to  the  assignee  is  sufficient  to  vest  the 
term  in  him.  The  covenants  for  title  implied  under  the  Conveyancing 
Act,  1881,  are  treated  of  in  the  article  Title,  Covenants  for. 
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There  are  other  covenants  besides  covenants  for  title  which  are 
usually  inserted  in  assignments.  Leaseholds  being  subject  to  the 
covenants  and  conditions  contained  in  the  original  lease  an  assignor 
requires  that  the  assignee  shall  covenant  to  perform  these  covenants 
MKi  conditions  and  indemnify  him  (see  Precedents,  ^nfra\  though  even 
without  such  a  covenant  there  is,  generally  speaking,  an  imphed  covenant 
to  indemnify  (Moule  v.  Garrett,  1871,  L.  K  7  Ex.  101). 

If  a  leasehold  piece  of  land  is  split  up  and  sold  m  portions  or  lots, 
the  best  method  of  carrying  out  the  sale  is  to  obtain  the  consent  of  the 
lessor  to  surrendering  the  old  lease  and  grantmg  fresh  leases  to  the 
several  purchasers.  If  this  cannot  be  done,  the  whole  burden  is 
frequently  thrown  on  to  the  purchaser  of  one  lot  who  grants  under- 
leases of  the  others  with  covenants  and  conditions  apportioning  the 
original  rent  payable  and  securing  himself.] 


PRECEDENTS. 

I.  ASSIGNMENT  of  Leasehold  House,  c&c,  to  a  Purchaser. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [vendoi-],  of,  &c.,  of  the  one  part,  and  [purchaser],  of,  &c.,  of 
the  other  part :  Whereas  by  an  indenture  of  lease  dated  the 
clay  of  19     ,  and  made  between  [parties],  All  that  messuage 

or  dwelling-house,  with  the  coach-house,  stables,  offices,  out-buildings, 
yard,  and  garden  thereunto  belonging,  situate  and  being  No. 
in  Street,  and  on  the  east  side  thereof,  in  the  parish  of 

in  the  county  of  ,  and  containing  by  admeasurement  the  dimen. 

sions  following,  that  is  to  say,  in  width  on  the  west  side  thereof  fronting 
on  Street  aforesaid,  feet,  and  in  rear  thereof 

feet,  and  in  depth  on  the  north  side  thereof  feet,  and  on  the  south 

side  thereof  feet,  with  the  appurtenances,  were  demised  unto  the 

said  [teeg],  his  executors,  administrators,  and  assigns,  for  the  term  of 
years,  at  the  yearly  rent  of  ,  and  subject  to  the  covenants 

on  the  lessee's  part  and  conditions  therein  contained  i^  And  whereas 
under  or  by  virtue  of  certain  mesne  assignments  and  acts  in  the  law, 
and  ultimately  by  an  indenture  of  assignment  dated,  (&c.,  and  made 
between  [parties],  the  premises  comprised  in  the  hereinbefore  recited 
indenture  of  lease  have  become,  and  are  now  vested  in,  the  said  [vendor] 
for  the  unexpired  residue  of  the  said  term :  And  whereas  the  said 
[t'e7u/(/r]  has  agreed  to  sell  to  the  said  [purchaser]  the  said  premises  for 
the  sum  of  £  .2    NOW  THIS  INDENTURE  WITNESSETH 

*  If  the  lessor's  consent  is  re([uired,  it  may  be  given  by  making  him  a 
party  to  the  aasigument  (as  in  the  next  precedent),  or  it  may  be  given  by 
a  «ei)arate  instrument,  wliich  is  the  more  usual  practice.  The  clause  in  the 
leafle  requiring  the  lessor's  consent  to  assignment  should  be  recited  as 
followK : — 

"And  in  tlje  indenture  now  in  recital  was  contained  a  covenant  against 
aMigiiinent  of  the  ijremises  therein  com])rised,  or  any  i)art  thereof,  without  the 
licence  in  writing  of  the  mid  ^lessor],  his  executors,  administrators,  or  assigns." 

•  If  the  licence  to  OAsign  is  given  by  a  separate  instrument,  recite  here  : 
"And  whereas  the  said  [lessor]  has  given  his  licence  in  writing  to  the 

aangmneut  hereby  intended  to  be  made  by  an  instrument  dated,  &c." 
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that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
sum  of  £,  now  paid  to  the  said  [vendm']  by  the  said  [purchaser]^ 

whereof  the  said  [vendw]  hereby  acknowledges  the  receipt,^  the  said 
[vendor]  hereby  as  beneficial  owner  conveys  unto  the  said  [purchaser^ 
All  and  singular  the  premises  comprised  in  or  expressed  to  be  demised 
by  the  said  hereinbefore  recited  indenture  of  lease,  To  HOLD  all  the 
premises  unto  the  said  [purchaser],  his  executors,  administrators,  and 
assigns,  henceforth  for  all  the  residue  now  unexpired  of  the  said  term  of 
years,  Subject  nevertheless  to  the  payment  of  the  rent  reserved 
by  and  the  performance  and  observance  of  the  covenants  on  the  lessee's 
part,  and  conditions  contained  in  the  hereinbefore  recited  indenture  of 
lease:  And  the  said  [purchaser],  for  himself  and  his  assigns,^  hereby 
covenants  with  the  said  [vendor]  that  he,  the  said  [purchaser],  his 
executors,  administrators,  or  assigns,  will  from  time  to  time  pay  the 
rent  reserved  by  and  perform  and  observe  the  covenants  on  the  lessee's 
part  and  conditions  contained  in  the  hereinbefore  recited  indenture  of 
lease,  and  will  at  all  times  hereafter  keep  indemnified  the  said  [lessor], 
his  heirs,  executors,  administrators,  and  assigns,  from  all  actions,  pro- 
ceedings, costs,  damages,  expenses,  claims,  and  demands  for  or  in  respect 
of  non-payment  of  the  said  rent,  or  breach,  non-performance,  or  non- 
observance  of  the  said  covenants  and  conditions  or  any  of  them. 
In  witness,  &c. 


IL  ASSIGNMENT  of  Leaseholds,  hy  Deed  endorsed  on  the  Lease,  where 
the  Lessor  concurs  to  give  Consent  to  the  Assignment — Variations  in 
Notes  where  the  Assignment  is  by  Deed  Annexed  or  Supplemental  to 
the  Lease. 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  the  within-named  [vendor],  of  the  first  part ;  the  within-named 
[lessor],  of  the  second  part ;  and  [purchaser],  of,  &c.,  of  the  third  part :  ^ 
[Whereas  the  said  [vendoi-]  has  agreed  to  sell  to  the  said  [purchaser] 
the  premises  comprised  in  the  within-written  indenture  for  the  sum  of 
£  :  And  whereas  the  said  [lessoi-]  has  consented  to  join  in  these 

presents  for  the  purpose  and  in  manner  hereinafter  appearing :  NOW 
THIS  INDENTURE]  WITNESSETH,  that  [in  pursuance  of  the  said 

^  If  there  is  no  money  payment  for  the  assignment,  say — 
"  In  consideration  of  the  covenants  by  the  said  [purchaser']  hereinafter 
contained," 

2  These  words  are  introduced  that  the  covenant  may  run  with  the  land. 

3  Sometimes,  instead  of  indorsing  the  assignment  of  the  lease,  it  is  found 
more  convenient  to  engross  it  on  separate  parchment,  and  to  treat  it  as  an 
aimex  or  as  supplemental  to  the  lease,  as  to  which  see  sec.  53  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  44  &  45  Vict.  c.  41. 

If  the  assignment  is  to  be  annexed,  the  parties  will  be  referred  to  as  "  the 
above-named  [vendor],"  &c. 

If  the  assignment  is  to  be  supplemental,  the  parties  will  be  described  as  in 
an  ordinary  deed. 

In  either  case  it  will  be  proper  to  add,  after  the  names  of  the  parties  to  the 
assignment,  the  following  words,  as  the  case  may  be  : — 

"  And  to  be  read  as  an  annex  to  [or.  And  supplemental  to],  an  indenture  of 
lease  (hereinafter  referred  to  as  the  principal  indenture),  dated,  &c." 

Or,  if  the  deed  is  intended  to  l^e  actually  annexed  to  the  lease,  the  reference 
thereto  may  be  to  "  the  above-writted  indenture." 

VOL.  vin.  "  7 
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agreements,  and]  in  consideration,  dx.,  of  which,  dc,  the  said  [vendorl 
with  the  licence  and  consent  of  the  said  [lessm-]  hereby  testified,  hereby 
assigns,  and  as  beneficial  owner  conveys  unto  the  said  [purchaser],  All 
and  singular  the  premises  comprised  in,  or  expressed  to  be  demised  by 
the  within-written  indenture  of  lease,  with  the  appurtenances.  To  HOLD 
all  the  premises  unto  the  said  [purchaser],  his  executors,  administrators, 
and  assigns  for  all  the  residue  now  unexpired  of  the  within-mentioned 
term  of  years  [subject  to  rents  and  covenants,  &c. — Covenant  hy 

purchaser  to  pay  rent  and  perform  covenants,  c&c,  as  in  last  Precedent,  mutatis 
mutandis]. 

In  witness,  &c. 


in.  ASSIGNMENT  of  Lease  of  a  Messuage  and  certain  scheduled  Fixtures, 
&c..  Subject  to  Underlease  of  part  of  the  Premises,  in  consideration  of 
the  Assignee  taking  upon  Himself  the  Bent  and  Covenants  (by 
Endorsement). 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  the  within-named  [assignor],  of  the  one  part,  and  [assignee],  of, 
&c.,  of  the  other  part,  WITNESSETH,  that  in  consideration  of  the 
covenants  on  the  part  of  the  said  [assignee]  hereinafter  contained,  the 
said  [a^sign^]  hereby  as  beneficial  owner  conveys  unto  the  said  [assignee] 
All  and  singular  the  messuage  or  tenement  and  premises  demised  by 
the  within-written  indenture  of  lease,  with  their  appurtenances,  and  also 
all  those  the  household  goods,  tenant's  fixtures,  chattels,  and  effects 
particularly  mentioned  in  the  schedule  hereunder  written.  To  HOLD  the 
said  messuage  or  tenement,  with  the  appurtenances,  UNTO  the  said 
[assignee],  his  executors,  administrators,  and  assigns,  from  the  day  of 
the  date  hereof  during  all  the  remainder  now  unexpired  of  the  term 
of  twenty  years  and  one  quarter  of  another  year,  wanting  fourteen  days, 
granted  by  the  within-written  indenture  of  lease ;  subject  nevertheless 
to  the  payment  of  the  rent  and  performance  of  the  covenants  respectively 
by  and  in  the  same  indenture  of  lease  reserved  and  contained  on  the 
lessee's  part  henceforth  to  be  paid  and  performed  ;  and  subject  also  to 
a  certain  underlease  of  the  shop  and  room  to  the  rear  of  the  same  and 
basement,  being  part  of  the  said  messuage  or  tenement  and  premises, 
granted  by  the  said  [assignm-]  to  [underlessee],  of,  &c.,  by  an  indenture, 
dated  the  day  of  now  last  past,  for  the  term  of  seven 

years  from  the  day  of  then  instant,  at  the  yearly  rent 

o^  ^  '     And  to  hold  the  said  goods,  tenant's  fixtures,  chattels, 

and  effects,  unto  the  said  [assignee],  his  executors,  administrators,  and 
assigns  absolutely,  subject  nevertheless  to  the  right  and  interest  of  the 
said  [underlmee]  in  such  of  the  said  goods,  tenant's  fixtures,  chattels,  and 
effects  as  are  mentioned  in  a  schedule  written  under  the  said  indenture 
of  lease  of  the  day  of  last,  And  the  said  [assignee] 

hereby  covenants  with  the  said  [assignor]  [covenant  to  pay  rent  and  perform 
covenants  of  lease  ut  ante,  Precedent  I.]. 

In  witness,  &c. 
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The  Schedule  above  referred  to. 

In  the  Front  Kitchen — a  leaden  cistern,  ball-cock,  with  leaden  sink 
and  leaden  pipe,  dresser  with  three  drawers  and  shelves,  pantry,  dresser 
and  shelves,  and  about  forty  feet  of  leaden  pipe.  In  the  Back  Kitchen — 
a  leaden  cistern,  with  stone  sink,  and  water-pipe,  copper,  and  ironing- 
board,  &c. 


IV.  ASSIGNMENT  of  Leaseholds  by  Mortgagor  and  Mortgagee  to  a 
Purchaser  where  the  Mortgage  was  by  Demise. 

THIS  INDENTURE  made  the  day  of  19     , 

Between  [mmigagor],  of,  &c.,  of  the  first  part,  [mortgagee],  of,  &c.,  of  the 
second  part,  and  [purchaser],  of,  &c.,  of  the  third  part:  Whereas  {recite 
lease  as  in  Precedent  /.,  supra).  And  whereas  (recite  mortgage).  And 
whereas  the  said  [mortgagor]  has  agreed  to  sell  to  the  said  [purchaser] 
for  the  sum  of  £  the  premises  comprised  in  the  hereinbefore  men- 

tioned indenture  of  lease  for  all  the  residue  now  to  come  of  the  term 
thereby  granted  as  aforesaid  subject  to  the  rent  thereby  reserved  and 
the  conditions  therein  contained  :  And  whereas  the  said  sum  of  £ 
remains  owing  to  the  said  [mortgagee]  on  security  of  the  said  indenture  of 
mortgage,  but  all  interest  thereon  has  been  paid  up  to  the  date  of  these 
presents  :  And  whereas  it  has  been  agreed  that  the  said  sum  of  £> 
[mortgage  debt]  shall  be  paid  to  the  said  [mortgagee]  out  of  the  said 
purchase  money  and  that  he  shall  join  in  these  presents  in  manner 
hereinafter  appearing:  NOW  THIS  INDENTURE  WITNESSETH 
that  in  pursuance  of  the  said  recited  agreement  and  in  consideration  of 
the  sum  of  £  ,  now  paid  by  the  said  G.  at  the  request  of  the  said 

A.  in  manner  following,  namely,  the  sum  of  £  ,  part  thereof  to 

the  said  B.  (the  receipt  whereof  the  said  B.  doth  hereby  acknowledge) 
and  the  sum  of  £  ,  residue  thereof  to  the  said  A.  (the  receipt  and 

payment  in  manner  aforesaid  of  which  respective  sums,  making  together 
the  said  purchase-money  of  £  ,  the  said  A.  doth  hereby  acknow- 

ledge), the  said  B.,  as  mortg'ag'ee,  by  the  direction  of  the  said  A,  [to 
the  intent  that  the  said  term  created  by  the  said  indenture  of  mortgage 
of,  &c.,  may  merge  in  the  said  term  created  by  the  said  indenture  of 
lease  ^  doth  hereby  surrender  and  relieve],  and  the  said  A.,  as  bene- 
ficial owner,  doth  hereby  convey  and  confirm  unto  the  said  C,  all  and 
singular  the  [pieces  or  parcels  of  land,  messuages  or  tenements]  heredita- 
ments and  premises  comprised  in  or  demised  by  the  said  recited  indenture 
of  lease,  To  HOLD  the  same  unto  the  said  C,  henceforth  for  all  the  residue 
now  unexpired  of  the  said  term  of  years,  granted  by  the  said 

indenture  of  lease,  subject  henceforth  to  the  payment  of  the  rent  and 
performance  and  observance  of  the  covenants  on  the  part  of  the  lessee 
and  conditions  by  and  in  the  same  indenture  reserved  and  contained, 
but  discharged  from  all  principal  moneys  and  interest  secured  by  and 

1  If  the  mortgage  of  the  lease  was  by  assignment,  omit  the  words  in  tlie 
bracket  and  say,  "  the  said  B.,  as  mortgJagee,  by  the  direction  of  the  said  A., 
doth  hereby  assign  and  relieve. 
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from  all  claims  and  demands  under  the  said  indenture  of  mortgage  of, 

*  And  the  said  [purchaser]  hereby  ^  covenants  with  the  said  [moiigagor] 
[where  the  mortgage  is  by  assignment]  and  the  said  [mortgagee],  as  a  separate 
covenant  with  each  of  them,  that  he,  the  said  [purchaser]  will  henceforth 
during  the  continuance  of  the  said  term  pay  the  rent  reserved  by  and 
perform  and  observe  the  covenants  on  the  part  of  the  lessee,  and 
conditions  contained  in  the  said  indenture  of  lease,  and  will  at  all 
times  keep  the  said  [mmigagm'\  his  [[irmigagw],  and  the  said  [mortgagee], 
their  respective]  heirs,  executors,  and  administrators  effectually  indemni- 
fied against  all  actions  and  proceedings,  costs,  damages,  expenses,  claims, 
and  demands  whatsoever  by  reason  or  on  account  of  the  non-payment  of 
the  said  rent,  or  any  part  thereof,  or  the  breach,  non-performance,  or 
non-observance  of  the  said  covenants  and  conditions,  or  any  of  them. 
In  witness,  &c. 

V.  ASSIGNMENT  of  Part  of  the  Premises  comprised  in  a  Lease. 
Mutual  Covenants  by  Vendor  and  Purchaser  to  Fay  their  respective 
Proportions  of  Bent,  &c.  ;  Cross  Poioers  of  Distress?  Acknowledgment 
of  Right  to  Production  and  Undertaking  for  Safe  Custody  of  Lease. 

THIS  INDENTURE,  made  the  day  of  19     , 

Bei'WEEN  [vendor],  of,  &c.,  of  the  one  part,  and  [purchaser],  of,  &c., 
of  the  other  part:  Whereas  (recite  lease  of  a  messuage  and  stable^ 
And  whereas  the  said  [purchaser]  has  contracted  with  the  said 
[vendor]  for  the  purchase  of  the  said  stable,  for  the  residue  of  the 
said  term,  at  the  price  of  £  ;  and  upon  the  treaty  for  the  said 

purchase  it  was  agreed  that  the  said  [purchaser],  his  executors,  adminis- 
trators, and  assigns  should  pay  the  yearly  rent  oi  £  ,  in  respect 
of  the  said  stable,  as  his  proportion  of  the  said  yearly  rent  of  £  , 
and  that  the  residue  of  the  said  yearly  rent  of  £  should  be  paid 
by  the  said  [vendor],  his  executors,  administrators,  and  assigns,  in  respect 
of  the  said  messuage  and  premises  not  hereby  assigned,  and  that  the  said 
parties  respectively  should  enter  into  the  several  covenants  and  agree- 
ments hereinafter  contained.  NOW  THIS  INDENTURE  WITNES- 
SETH that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of 
the  sum  of  £  now  paid  by  the  said  [  purchase?']  to  the  said  [vendor] 
of  which  sum  of  £  the  said  [vendor]  acknowledges  the  receipt,  the  said 
[vendm]  hereby  as  beneficial  owner  conveys  unto  the  said  [purchaser].  All 
THAT  the  said  stable  hereinbefore  described  and  comprised  in  and  demised 
by  the  hereinbefore  recited  indenture  of  lease,  with  the  appurtenances, 

*  This  covenant  is  merely  a  covenant  for  indemnity  ;  see  Hairis  v.  Boots, 
dx.,  Ud.,  1904,  W.  N.  141.  it  is  useless  for  the  purchaser  to  covenant  for  his 
aitignfl,  OM  at  law  tlje  ])urden  of  a  covenant  not  involving  a  grant  cannot,  except 
MB  between  landlord  and  tenant,  run  with  the  land.  On  the  lessor  recovering 
daiiMgefl  agaiiiHt  tlie  lessee  for  breach  of  covenant  occurring  while  an  assign, 
whetlnT  the  original  juwign  or  an  assign  of  his,  is  in  i)ossession,  the  lessee  is 
entitled  to  Imj  indenniitied  by  the  tussign  indei)eiidently  of  the  covenant  :  Moide 
V.  Garrdt,  L.  K.  ft  Kx.  132  ;  7  Ex.  101,  but  not  by  an  nnderlessee  :  Bonner  v. 
ToUenham,  dr.,  Building  iiociety,  [181)9]  1  Q.  B.  161.     As  to  the  construction  of 


this  covenant,  Hee  Gooch  v.  Clutterhuck,  [1899]  2  Q.  B.  148 
*  In  the  present  case  the  assignor  ought  to  have  a  coi 


counterpart. 
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which  same  premises  are  now  in  the  occupation  of  the  said  [purchaser];'^ 
Together  with  all  the  benefit  and  advantage  of  the  said  indenture  of 
lease,  and  of  the  lessor's  covenants  therein  contained,  so  far  as  the  same 
relate  to  or  concern  the  said  stable  and  premises  hereby  conveyed  :  ^ 
To  HOLD  all  the  premises  hereby  assigned  UNTO  the  said  [purchasei']^ 
his  executors,  administrators,  and  assigns,  henceforth,  during  all  the 
remainder  now  unexpired  of  the  said  term  of  years,  subject, 

nevertheless,  to  the  payment  of  the  said  yearly  rent  of  £ 
quarterly  to  the  said  [lessor],  his  heirs  or  assigns,  on  or  at  the  days 
and  times  and  in  the  manner  on,  at,  and  in  which  the  whole  rent 
reserved  by  the  said  indenture  of  lease  is  made  payable ;  and  also 
subject  to  the  covenants  and  conditions  contained  in  the  said  indenture 
of  lease,  and  which,  so  far  only  as  relate  to  the  said  stable  and  premises 
hereby  assigned,  with  their  appurtenances,  are  henceforth  ^  to  be 
observed  and  performed  ;  [and  subject  also  to  a  certain  indenture  of 
underlease,  dated,  &c.,  and  made,  &c.,  whereby  a  part  of  the  premises 
were  demised  by  the  said  [vendor']  to  [underlessee]  for  the  term  of 
years,  from  the  day  of  19     ,  at  the  yearly  rent  of 

£  ;  ^]  And  the  said  [vendoi^],  for  himself  and  his  assigns,  hereby 

covenants  with  the  said  [purchaser]  that  he,  the  said  [vendm'],  his  execu- 
tors, administrators,  or  assigns,  will  or  shall  henceforth,  and  at  all  times 
hereafter^  pay  the  said  yearly  rent  of  £  [vendor's  p'oportion 

of  rent],  so  agreed  to  be  paid  by  him  and  them  in  respect  of  the  said 
dwelling-house  and  premises  not  hereby  assigned,  and  perform  and 
observe  the  covenants,  conditions,  and  agreements  in  the  said  inden- 
ture of  lease  contained  on  the  part  of  the  lessee  to  be  performed  and 
observed,  so  far  only  as  the  same  relate  to  the  same  dwelling-house  and 
premises ;  And  also  keep  indemnified  the  said  [purchaser],  his  heirs, 
executors,  administrators,  and  assigns,  of  and  from  all  actions,  pro- 
ceedings, costs,  charges,  damages,  and  expenses  whatsoever,  by  reason 
of  the  non-payment  of  the  said  rent  oi  £  ,  or  the  non-perform- 

ance or  non-observance  of  all  or  any  of  the  covenants,  conditions,  and 
agreements  contained  in  the  said  indenture  of  lease,  so  far  as  the 
same  covenants,  conditions,  and  agreements  relate  to  or  concern  the 
said  dwelling-house  and  premises  not  hereby  assigned  ;  And  that  it 
shall  be  lawful  for  the  said  [purchase^-],  his  executors,  administrators, 
and  assigns,  from  time  to  time  to  enter  and  distrain  upon  the  said 
dwelling-house  and  premises  not  hereby  assigned,  and  thereby  to  reim- 
burse himself  and  themselves  any  costs,  damages,  and  expenses  which  he 
or  they  may  have  incurred  or  sustained  by  or  on  account  of  any  such 

1  If  an  underlease  has  been  granted  by  the  vendor,  it  should  be  noticed 
here,  thus — 

"  In  the  occupation  of  [underlessee]  under  the  underlease  of  the  same  premises 
hereinafter  mentioned." 

If  so  mentioned,  it  will  be  excepted  out  of  the  implied  covenant  against 
incumbrances. 

2  If  there  has  l)een  an  underlease,  add — 

"And  the  benefit  of  the  underlease  hereinafter  mentioned." 

3  Or  "  from  the  day  of  last."     Or  "  from  the  day 

of  next." 

4  Or  "from  the  day  of  next."     Or  "from  the  day 

of  last,  and  at  all  times  thereafter." 
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non-payment,  non-performance,  or  non-observance  as  aforesaid  :  And  the 
said  [vendor]  hereby  acknowledges  the  right  of  the  said  [purchaser]  to 
production  of  the  said  indenture  of  lease,  and  delivery  of  copies  thereof, 
and  he  hereby  undertakes  for  the  safe  custody  thereof :  And  the  said 
[purchaser],  for  himself  and  his  assigns,  hereby  covenants  with  the  said 
[t)«M?<w],  in  manner  following  (that  is  to  say).  That  he,  the  said  [pw-- 
ehaser],  his  executors,  administrators,  or  assigns,  will  henceforth  pay 
the  said  yearly  rent  oi  £  ,  so  agreed  to  be  paid  by  him  and 

them  in  respect  of  the  premises  hereby  assigned ;  And  also  will  per- 
form and  observe  the  covenants,  conditions,  and  agreements,  in  the 
said  indenture  of  lease  contained  on  the  part  of  the  lessee  to  be  per- 
formed and  observed,  so  far  only  as  the  same  relate  to  the  premises 
hereby  assigned  ;  And  also,  that  the  said  [purchaser],  his  executors, 
administrators,  or  assigns,  will  keep  indemnified  the  said  [vendor],  his 
heirs,  executors,  and  administrators,  from  all  actions,  proceedings,  costs, 
charges,  damages,  and  expenses  whatsoever,  by  reason  of  the  non-pay- 
ment of  the  said  rent  of  £  ,  or  of  the  non-performance  or  non- 
observance  of  all  or  any  of  the  said  covenants,  conditions,  and  agreements 
so  far  as  the  same  relate  to  the  premises  hereby  assigned ;  And  that  it 
shall  be  lawful  for  the  said  [vendor],  &c.  [to  enter  and  distrain  upon  "  the 
premises  hereby  assigned,"  ut  supra]. 
In  witness,  &c. 

VL  ASSIGNMENT  of  Leaseholds  sold  in  Lots  to  one  of  the  Pur- 
cliaserSf  to  the  intent  that  he  may  grant  Underleases  to  the  other 
Purcliasers. 

THIS  INDENTURE,  made  the  day  of  19     , 

Bet\S'een  [vendm-],  of,  &c.,  of  the  one  part,  and  [purchaser],  of,  &c.,  of 
the  other  part :  Whereas  [recite  lease  describing  the  parcels  from  the  lease, 
and  mesne  assignments,  if  any,  supra.  Precedent  No.  L] :  And  Whereas 
the  said  [vendm]  has  recently  agreed  with  the  said  [pmrchaser]  and  the 
other  persons  whose  names  are  mentioned  in  the  [first]  schedule  here- 
under written  for  the  sale  to  them  respectively  of  the  messuages,  lands, 
and  premises  comprised  in  the  hereinbefore  recited  indenture  of  lease  in 
the  lots,  subject  to  the  apportioned  rents,  and  at  the  prices  respectively 
mentioned  in  the  same  schedule :  And  whereas,  upon  the  treaty  for 
the  said  sales,  it  was  agreed  that  the  said  [purchaser]  should  take 
an  assignment  of  the  said  premises  comprised  in  the  said  indenture 
of  lease,  and  should  execute  to  the  other  purchasers  such  underleases 
as  are  hereinafter  mentioned:  NOW  THIS  INDENTURE  WIT- 
NESSETH, that  in  pursuance  of  the  said  agreement  in  this  behalf, 
and  in  consideration  of  the  sum  of  £  paid  to  the  said  [vendor] 

by  the  said  [purcJiaser],  of  which  sum  of  £  the  said  [vendm-]  hereby 

acknowledges  the  receipt,  the  said  [vendm-]  hereby  assigns,  and  as 
beneficial  owner  conveys  unto  the  said  [purchaser],  his  executors  and 
administrators,  All  those  the  said  messuages  and  pieces  or  parcels  of 
land  and  premises  comprised  in  and  demised  by  the  said  indenture 
of  ease,  and  particularly  mentioned  in  the  said  [first]  schedule  here- 
under written,  To  hold  all  the  premises  hereby  assigned  Unto  the 


( 
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said    [purchaser],   his  executors,    administrators,   and   assigns,    for   the 
unexpired  residue  of  the  said  term  of  years,  at  the  rent  reserved 

by  and  subject  to  the  covenants  on  the  part  of  the  lessee  and  conditions 
contained  in  the  said  indenture  of  lease,  and  henceforth  to  be  paid,  per- 
formed, and  observed,  As  to  the  premises  comprised  in  lot  1  according 
to  the  description  thereof  contained  in  the  said  [first]  schedule  hereunder 
written,  for  the  absolute  use  and  benefit  of  the  said  [purchaser],  his 
executors,  administrators,  and  assigns ;  And  as  to  all  the  residue  of 
the  premises  comprised  in  the  said  indenture  of  lease,  other  than  the 
said  premises  so  comprised  in  lot  1  as  aforesaid,  Upon  trust  at  any 
time  hereafter,  upon  the  request  of  the  said  [vendor],  his  executors, 
administrators,  or  assigns,  to  make  and  execute  unto  and  at  the  cost 
of  the  respective  purchasers  mentioned  in  the  said  [first]  schedule  here- 
under written  underleases  of  such  parts  of  the  premises  comprised  in  the 
said  indenture  of  lease  as  are  comprised  in  the  several  lots  set  opposite 
to  their  respective  names  in  the  same  schedule  according  to  the  descrip- 
tion thereof  respectively  therein  contained,  to  commence  from  the 
day  of  next,  for  the  unexpired  residue  of  the  said  term  of 

years  except  the  last  day  thereof,  at  the  apportioned  yearly 
rents  respectively  mentioned  in  the  said  [first]  schedule  hereunder 
written,  and  to  commence  respectively  and  be  payable  as  from  the 
said  day  of  ,  such  underleases  to  contain  all  necessary 

covenants  for  payment  of  the  said  apportioned  rents  mentioned  in  the 
same  schedule  respectively,  and  for  the  performance  by  the  respective 
purchasers  of  the  covenants  on  the  part  of  the  lessee  and  conditions 
contained  in  the  said  indenture  of  lease  so  far  as  such  covenants  and 
conditions  relate  to  such  parts  of  the  premises  comprised  in  the  same 
lease  as  are  purchased  by  the  said  purchasers  respectively,  and  for 
indemnifying  the  said  [purchaser],  his  heirs,  executors,  administrators, 
and  assigns,  against  the  non-payment  of  the  said  apportioned  rents 
respectively,  and  the  breach,  non-performance,  or  non-observance  of  the 
covenants  and  conditions  of  the  said  indenture  of  lease  in  respect  of  the 
parts  of  the  said  premises  purchased  by  the  said  purchasers  respectively, 
and  also  a  power  of  entry  by  the  said  [purchase?-],  his  executors,  adminis- 
trators, and  assigns,  on  non-payment  of  the  said  apportioned  rents 
respectively,  or  on  breach,  non-performance,  or  non-observance  of  the 
covenants  and  conditions  of  the  said  indenture  of  lease,  and  all  other 
necessary  and  proper  covenants,  powers,  and  provisions;  And  in  the 
meantime,  and  until  such  underleases  shall  be  made  and  executed 
as  aforesaid,  Upon  trust  for  the  said  [vendor],  his  executors,  adminis- 
trators, and  assigns,  subject  nevertheless  to  the  payment,  performance, 
and  observance  by  the  said  [vendo)-],  his  executors  and  administrators 
of  the  apportioned  rents,  covenants,  and  conditions  hereinafter  men 
tioned,  and  covenanted  to  be  paid  performed  and  observed  by  hia 
and  them  respectively ;  And  the  said  [purchaser],  for  himself  and  his 
assigns,  hereby  covenants  with  the  said  [vendor-]  that  he,  &c.  [covenant 
to  pay  the  whole  rent  and  perfoi'm  the  covenants  of  the  lease] :  Provided 
always,  and  the  said  [vendor],  for  himself  and  his  assigns,  hereby 
covenants  with  the  said  [purchasei'],  that  until  all  such  underleases  as 
aforesaid  shall  have  been  made  and  executed,  he  the  said  [vendm-]  will 
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on  demand  pay  to  the  said  [purcJiaser],  his  executors,  administrators,  and 
assigns,  all  and  every  sums  or  sum  of  money  which  he  or  they  shall  pay 
under  the  covenant   lastly  hereinbefore    contained  in  respect  of  any 
apportioned  rents  with  relation  to  the  premises  hereby  assigned  (other 
than  the  premises  so  comprised  in  lot  1  as  aforesaid),  or  such  parts  or 
part  of  the  same  premises  whereof  no  underleases  or  underlease  shall  for 
the  time  being  have  been  made  and  executed  as  aforesaid ;  And  will 
keep  indemnified  the  said  [purchaser],  his  heirs,  executors,  and  adminis- 
trators, against  all  actions,  proceedings,  costs,  charges,   damages,  and 
expenses,  for  or  in  respect  of  all  and  any  such  apportioned  rents  as  last 
aforesaid,  and  for  or  in  respect  of  any   breach,   non-performance,  or 
non-observance  of  any  of  the  covenants  on  the  part  of  the  lessee,  and 
conditions  contained  in  the  said  indenture  of  lease  so  far  as  the  same 
respectively  relate  to  the  premises   hereby  assigned  (other  than  the 
premises  so  comprised  in  lot  1  as  aforesaid),  or  such  parts  or  part  of  the 
same  premises  whereof  no  underleases  or  underlease  shall  for  the  time 
being  have  been  made  and  executed ;  And  the  said  [purchase?']  hereby 
acknowledges  the  right  of  the  said  [vendm-],  until  all  such  underleases  as 
aforesaid  shall  have  been  made  and   executed,  but  not  thereafter,  to 
production  of  the  said  indenture  of  lease,  [and  the  other  documents 
specified  in  the  second  schedule  hereunder  written,]  and  to  delivery 
of  copies  thereof,  and  he  hereby  undertakes  for  the  custody  in  the 
meanwhile  thereof. 
In  witness,  &c. 

The  [First]  Schedule  above  referred  to. 
[The  Second  Schedule  above  referred  to.] 

YIL  UNDERLEASE  on  Sale  of  Leaseholds  to  the  Purchaser  of  One  of 
the  Lots  by  the  Purchaser  of  another  Lot  ivho  has  taken  an  Assignment 
of  the  Lease  to  accompany  the  last  preceding  Precedent.'^ 

THIS  INDENTURE,  made  the  day  of  19     , 

Between  [assignee  of  lease],  of,  &c.,  of  the  first  part ;  [vendor],  of,  &c.,' 
of  the  second  pare ;  and  [purchaser  taking  underlease],  of,  &c.,  of  the  third 
part :  Whereas  by  an  indenture  of  lease  dated,  &c.,  and  made,  &c.,  the 
messuage  and  hereditaments  hereinafter  described  and  hereby  demised 
were,  together  with  other  hereditaments,  demised  unto,  &c.  [continue 
recital  of  leaUy  and  recite  mesne  assignments,  if  any,  supra.  Precedent  No.  L] ; 
And  whereas  the  said  [vendor]  has  recently  agreed  with  the  said 
[purchaser]  for  the  sale  to  him  of  the  said  messuage  and  hereditaments 
hereinafter  described   at  the   apportioned  rent  of  £  ;    And 

whereas  upon  the  treaty  for  the  said  sale  it  was  arranged  that  the 
aaid  [asaignee]  should  take  such  an  assignment  from  the  said  [vendm-] 
of  the  whole  of  the  premises  comprised  in  the  said  indenture  of  lease 
at  is  hereinafter  mentioned,  and  should  make  and  execute  to  the  said 
[pu.reha»er]  an  underlease  of  the  said  messuage  and  hereditaments  herein- 

purSaiei*'^*^  °^  ^^®  *^^^'*^  underleases  should  be  delivered  to  the  assignee 
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after  described  and  hereby  demised,  being  part  of  the  said  hereditaments 
comprised  in  the  said  indenture  of  lease  and  assignment  respectively,  at 
the  said  apportioned  rent  of  £  ,  and  subject  to  the  covenants, 

conditions,  and  provisions  hereinafter  contained ;  And  it  was  then  also 
agreed  that  the  said  [assignee]  should  be  entitled  to  retain  all  documents 
relating  to  the  common  title  of  the  said  hereditaments  demised  by  the 
said  indenture  of  lease,  and  should  give  to  the  said  [purchaser]  such 
acknowledgment  and  undertaking  in  relation  thereto  as  are  hereinafter 
contained  respectively  :  And  whereas  in  pursuance  of  the  said  arrange- 
ment, by  an  indenture  dated,  &g.,  and  made,  &c.,  the  whole  of  the  said 
hereditaments  comprised  in  the  said  indenture  of  lease  have  been 
assigned  by  the  said  vendor  unto  the  said  [assignee]  for  the  unexpired 
residue  of  the  said  term  of  years  thereby  granted,  at  the  rent 

and  subject  to  the  covenants  on  the  part  of  the  lessee  and  conditions 
thereby  and  therein  reserved  and  contained,  but  upon  trust,  among 
other  things,  to  make  and  execute  to  the  said  [purchaser]  such  underlease 
as  aforesaid,  being  these  presents.  NOW  THIS  INDENTURE  WIT- 
NESSETH that,  in  pursuance  of  the  said  agreement  in  this  behalf,  and 
in  consideration  of  the  sum  of  £  now  paid  to  the  said  [vendor] 

by  the  said  [purchaser],  of  which  sum  of  £  the  said  [vendor] 

hereby  acknowledges  the  receipt,  the  said  [assignee],  by  the  direction  of 
the  said  [vendm-]  (testified  by  his  executing  these  presents),  hereby 
demises,  and  the  said  [vendor]  hereby  confirms  unto  the  said  [purchaser], 
his  executors,  administrators,  and  assigns.  All  that  messuage,  &c. 
[describe  parcels],  being  part  of  the  said  hereditaments  comprised  in 
the  said  indenture  of  lease.  To  hold  the  premises  hereby  demised 
Unto  the  said  [purchaser],  his  executors,  administrators,  and  assigns, 
henceforth  for  all  the  unexpired  residue  of  the  said  term  of 
years  granted  by  the  said  indenture  of  lease,  except  the  last  day  thereof ; 
Yielding  and  paying  therefor  unto  the  said  [assignee],  his  executors, 
administrators,  and  assigns,  yearly  during  the  said  term  hereby  granted, 
and  so  in  proportion  for  any  less  time  than  a  year,  the  rent  of  £ 
without  any  deduction  (except  for  property  tax)  by  equal  quarterly 
payments  on  the  day  of  ,  &c.,  in  every  year ;  the  first 

payment  thereof  to  be  made  on  the  day  of  ,  19      :  And  the 

said  [purchaser]  hereby  for  himself  and  his  assigns  covenants  with  the 
said  [assignee]  that  he  the  said  [purchaser],  his  executors,  administrators, 
or  assigns,  will  henceforth  pay  the  said  rent  of  £  hereby  reserved 

at  the  times  and  in  manner  hereinbefore  appointed  for  payment  thereof, 
and  will  perform  and  observe  all  the  covenants  by  the  lessee  (except  the 
covenant  for  payment  of  rent)  and  conditions  contained  in  the  said 
indenture  of  lease,  so  far  as  the  same  respectively  relate  to  the  said 
premises  hereby  demised,  and  will  keep  indemnified  the  said  [assignee], 
his  executors,  administrators,  and  assigns,  against  all  actions,  distresses, 
proceedings,  costs,  claims,  damages,  expenses,  claims  and  demands  for 
breach,  non-performance,  or  non-observance  of  the  said  covenants  or  any 
of  them  :  Provided  always  that  if  the  said  rent  of  £  hereby 

reserved,  or  any  part  thereof,  shall  remain  unpaid  for  21  days  aftei*  the 
same  ought  to  be  paid  as  aforesaid,  whether  any  formal  or  legal  demand 
thereof  shall  have  been  made  or  not,  or  if  any  of  the  covenants  and 
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agreements  herein  contained  on  the  part  of  the  said  [purchaser],  his 
executors,  administrators,  and  assigns,  shall  not  be  by  him  or  them 
performed  and  observed,  then  and  in  any  such  case  it  shall  be  lawful 
for  the  said  [assignee],  his  executors,  administrators,  and  assigns,  into 
and  upon  the  premises  hereby  demised,  or  any  part  thereof,  in  the  name 
of  the  whole,  to  re-enter  and  the  same  to  have  again  and  enjoy  as  if  this 
had  never  been  made,  but  without  prejudice  to  any  right  of  action  or 
remedy  of  the  said  [assignee],  his  executors,  administrators,  or  assigns,  in 
respect  of  any  previous  breach  of  any  covenant  on  the  part  of  the  said 
[purchasei],  his  executors,  administrators,  and  assigns  herein  contained. 
And  the  said  [assignee]  hereby  covenants  with  the  said  [purchaser]  that 
he  paying  the  said  rent  of  £  hereby  reserved  in  manner  afore- 

said, and  observing  and  performing  all  and  singular  the  covenants, 
conditions,  and  agreements  on  his  and  their  part  to  be  performed  and 
observed,  shall  and  may  peaceably  and  quietly  hold  and  enjoy  the 
premises  hereby  demised  during  the  said  term  hereby  granted,  without 
any  interruption  or  disturbance  of  or  by  the  said  [assignee],  his  executors, 
administrators  or  assigns,  or  any  persons  or  person  whomsoever  claiming 
under  or  in  trust  for  him  or  them ;  And  the  said  [assignee]  hereby 
acknowledges  the  right  of  the  said  [purchaser]  to  the  production  of  the 
several  deeds  and  documents  specified  in  the  schedule  hereunder  written 
and  hereby  undertakes  for  the  safe  custody  thereof. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


Lease  for  Lives.— See  Ireland. 

Leases,  Ecclesiastical. — Ecclesiastical  persons  who  hold 
land  jure  ecclesice  are  in  a  position  analogous  to  that  of  a  tenant  for  life 
of  settled  land,  but  are  not  within  the  Settled  Land  Acts.  The  fee 
simple  in  such  a  case  is  said  to  be  in  abeyance,  but  the  ecclesiastical 
life  tenant,  like  other  tenants  for  life,  is  limited  as  to  waste  (Boss  v. 
Adcoi'k,  1868,  L.  K.  3  C.  P.  655 ;  Soiverhy  v.  Fryer,  1869,  L.  K.  8  Eq.  417 ; 
Eccl.  Cornm.  v.  Wodehouse,  [1895]  1  Ch.  552). 

As  to  leases,  the  leasing  power  at  common  law  extended  only  to  the 
life  of  the  parson  who  was  lessor,  or  to  his  tenure  of  the  benefice,  by 
virtue  of  which  he  held  the  land  leased  {Price  v.  Williams,  1836, 
1  M.  &  W.  6,  13).  But  in  certain  cases  the  confirmation  of  patron  or 
bishop  would  validate  the  lease.  On  the  death  of  the  lessor  the  lease 
was  void  in  case  the  lessor  had  only  a  qualified  fee  simple,  and  voidable 
where  he  had  the  whole  fee  simple  (see  Doe  v.  Bridges,  1831,  1  B.  &  Ad. 
847;^  35  K.  K.  483;  Doe  v.  Collinge,  1849,  7  C.  B.  939). 

The  power  has  been  modified  by  a  long  series  of  enactments.  These 
still  unrepealed  fall  into  two  distinct  categories : — 

1.  Beginning  in  1536  and  going  down  to  1836  (6  &  7  Will.  iv. 
cc.  24,  GO). 

2.  The  Ecclesiastical  Leases  Acts,  beginning  in  1842  and  going  down 
to  1868. 

1.  The  older  law  is  complicated,  as  to  dealings  before  the  Fines  and 
Kocoyenes  Act,  by  the  practice  of  using  leases  and  releases  as  a  means 
of  alienation,  which  tends  to  be  confused  with  the  grant  of  ordinary 
leases  at  a  full  rent  (Phillimore,  Eccl.  Law,  2nd  ed.,  1281). 
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An  Act  of  1536  (28  Hen.  viii.  c.  11,  ss.  5,  6)  validated  for  six  years 
leases  avoided  by  resignation  of  the  ecclesiastical  lessor,  and  for  one 
year  leases  avoided  by  his  death.  These  provisions  were  repealed  in 
1863  (S.  L.  E.).  But  sec.  7,  which  is  still  in  force,  invalidates  leases 
of  parsonage  house  and  the  glebe  attached,  which  may  be  resumed  by 
the  successor  in  the  cure. 

In  1540  (32  Hen.  viii.  c.  28)  ecclesiastical  persons,  other  than  parsons 
or  vicars  holding  lands  jure  ecclesice  were  enabled  to  make  leases  binding 
on  their  successors  (Doe  d.  Richardson  v.  Thomas,  1839,  9  Ad.  &  E.  556; 
50  E.  E.  589).  This  Act  is  in  the  nature  of  an  enabling  statute,  and 
continues  in  force  as  to  leases  by  persons  having  an  estate  jure  ecclesice 
(19  &  20  Vict.  c.  120,  s.  35).  See  Settled  Land  Acts,  which  repeal  Act 
of  1886. 

By  subsequent  legislation,  fetters  were  put  on  the  alienation,  charging, 
or  leasing  of  church  lands. 

In  1558  (1  Eliz.  c.  19,  s.  4)  bishops  were  restrained  from  parting 
with  their  lands  otherwise  than  by  lease  for  not  over  twenty-one  years, 
or  three  lives  from  the  commencement  of  the  lease,  at  the  old  accustomed 
yearly  rent  or  more. 

An  Act  of  1571  (13  Eliz.  c.  20),  which  is  still  in  force,  forbids  charges 
on  a  benefice  with  cure  of  souls,  with  a  pension  or  profit  to  be  yielded 
and  taken  therefrom.  The  restraint  has  been  removed  as  to  rents  on 
leases  made  after  1817  (57  Geo.  iii.  c.  99 ;  Hawldus  v.  Gathercole,  1857, 
6  De  a,  M.  &  G.  1;  43  E.  E.  1129).  This  Act  of  1571  has  passed 
through  stages  of  repeal  and  revival,  which  are  traced  in  Eobbins  on 
Mortgages,  p.  438. 

The  Act  of  1571  does  not  apply  to  rectories  impropriate,  or  tithes  in 
lay  hands,  or  ecclesiastical  emoluments  without  cure  (McBean  v.  Deane, 
1885,  30  Ch.  D.  520),  but  avoids  all  charges  on  benefices  in  ecclesiastical 
hands  for  ecclesiastical  purposes.  It  extends  not  merely  to  mortgages 
on  the  profits,  but  also  to  mortgages  of  pew  rents  {Ex  parte  Arroivsmith, 
1878,  8  Ch.  D.  96)  and  to  leases  created  {Waltheiu  v.  Crafts,  1851, 
6  Ex.  Eep.  1),  and  to  any  direct  or  indirect  contrivance  in  the  nature  of  a 
lease  to  secure  a  charge  (see  Eobbins  on  Mortgages,  438-441 ;  and  Glebe). 

A  second  Act  of  1571  (13  Eliz.  c.  10),  besides  dealing  with  fraudulent 
conveyances  by  clergy  and  claims  for  dilapidations,  renders  absolutely 
void  all  leases  except  for  twenty-one  years  or  three  lives  at  the  accus- 
tomed rent,  by  the  master  and  fellows  of  a  college,  the  dean  and  chapter 
of  a  cathedral  or  collegiate  church,  the  master  or  warden  of  a  hospital, 
and  by  parsons,  vicars,  and  others  having  any  spiritual  or  ecclesiastical 
living,  of  any  houses,  lands,  tithes,  tenements,  or  other  hereditaments 
belonging  to  them  jure  ecclesice  {Moore  v.  Clench,  1875,  1  Ch.  D.  447; 
Magdcden  Hospital  v.  Knotts,  1879,  4  App.  Cas.  324).  This  statute  binds 
the  Crown  {Magdalen  College  Case,  1616,  11  Co.  Eep.  llh). 

In  1572  (14  Eliz.  c.  11)  houses  in  cities  or  towns  corporate  were 
excepted  from  the  restrictions  of  the  last  mentioned  Act  of  1571  (s.  1), 
but  they  may  not  be  let  for  more  than  forty  years,  nor  except  on  repairing 
lease  at  the  accustomed  rent  (s.  7). 

In  1575  (18  Eliz.  c.  11)  it  was  made  illegal  to  grant  a  lease  when 
there  was  an  existing  lease  of  the  same  lands  having  three  years  to  run 
or  not  surrendered  within  three  years  of  the  making  of  the  new  lease. 
The  Acts  of  Elizabeth  are  to  be  read  together  as  forming  one  law  on 
their  subject-matter  {Vivian  v.  Blomberg,  1836,  3  Bing.  N.  C.  311; 
43  E.  E.  653,  Tindal,  C.J.). 
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By  the  Ecclesiastical  Leases  Act,  1765,  5  Geo.  in.  c.  17,  the  leasing 
powers  were  extended  so  as  to  include  leases  of  tithes  and  other 
incorporeal  hereditaments  (including  advowsons),  and  a  remedy  given 
by  action  for  recovery  of  rents  reserved  and  in  arrear  on  leases  for  lives 
under  any  of  the  Acts  (s.  3).  Prior  to  that  Act  the  remedy  was  by 
distress  (1  Co.  Inst.  44  2>).  By  the  Ecclesiastical  Leases  Act,  1800, 
39  &  40  Geo.  in.  c.  41,  separate  demises  at  an  annual  rent  were 
permitted  of  lands,  etc.,  anciently  let  under  a  single  demise.  By  sec.  38 
of  the  Inclosure  Act,  1801,  41  Geo.  in.  c.  109,  allotments  made  to 
incumbents  under  Inclosure  Acts  in  right  of  glebe  might  be  leased  for 
a  term  not  exceeding  twenty-one  years,  to  commence  within  twelve 
months  after  the  execution  of  the  award,  at  the  best  and  most  improved 
rent  obtainable,  without  fine,  premium,  or  foregift,  and  payable  quarterly. 
The  lease  must  have  covenants  for  re-entry  on  non-payment  of  rent ; 
and  the  tenant  must  not  be  made  dispunishable  for  waste.  If  the  lease 
was  avoided  before  the  end  of  the  term  a  new  lease  may  be  granted, 
under  sec.  4  of  the  Inclosure  Act,  1821,  1  &  2  Geo.  iv.  c.  23.  These 
enactments  were  repealed  by  the  Commons  Act,  1899,  62  &  63  Vict. 
c.  30,  but  the  repeal  does  not  affect  construction  or  effect  of  local  and 
personal  Acts  passed  before  August  9,  1899. 

Two  Acts  of  1836  (6  &  7  Will.  iv.  cc.  20,  64)  restrict  the  renewal 
of  ecclesiastical  leases.  Leases  for  lives  may  not  be  renewed  till  one  of 
the  lives  has  dropped,  and  then  only  for  the  life  of  the  survivor  and  such 
new  lives  as  make  up  the  number  of  lives  in  the  original  grant.  A  forty 
years'  lease  may  not  be  renewed  till  fourteen  years  have  run,  a  thirty 
years'  till  ten,  and  a  twenty-one  years'  till  seven  have  expired ;  and  a 
lease  for  lives  may  not  be  given  on  renewal  of  a  lease  for  years. 

The  result  of  the  Pre-Victorian  Acts  is  thus  stated  by  Cruise,  Dig. 
"Real  Property"  (ed.  1835),  vol.  iv.  p.  62;  and  Phillimore,  Eccl  Law, 
2nd  ed.,  1281. 

Leases  granted  by  an  ecclesiastical  corporation  sole  are  not  binding 
unless  confirmed  by  the  proper  persons ;  but  if  granted  by  a  corporation 
aggregate,  do  not  need  confirmation,  there  being  in  such  a  case  perpetual 
succession,  and  in  case  of  a  corporation  aggregate  the  majority  of  the 
members  can  bind  the  minority  (33  Hen.  viii.  c.  27). 

But  to  be  valid  against  successors — 

(1)  The  lease  must  be  by  indenture,  and  made  to  begin  from  its 
making. 

(2)  Existing  leases  must  be  determined  or  surrendered  absolutely 
within  three  years  of  the  making  of  the  new  lease,  or  in  the  case  of 
bishops'  leases,  one  year,  unless  confirmed  by  dean  and  chapter,  in 
which  case  there  is  no  such  limit  {Wilson  v.  Carter,  1744,  2  Stra.  1201). 
Covenants  for  renewal  in  a  lease  made  it  void  (Crane  v.  Taylor,  1616, 
Hob.  269).  ^  ^     '  ' 

(3)  Until  1765  the  lease  could  be  of  corporeal  hereditaments  only. 
Tlie  hereditaments  leased  must  have  been  previously  let  or  have  had  a 
rent  reserved  on  it  {Doe  d.  Tennyson  v.  Yarhoroufjh  {Lord),  1822,  1  Bing. 
24).  but  several  leases  may  be  granted  of  land  formerly  comprised  in  a 
single  demise  (39  &  40  Geo.  in.  c.  41). 

(4)  Tlie  lease  must  be  for  not  more  than  twenty-one  years  in  the 
case  of  land,  and  forty  years  in  the  case  of  houses  in  towns,  nor  more 
tlian  three  lives;  but  a  lease  for  lives  cannot  be  granted  on  renewal  of 
a  lease  for  years. 

(5)  An  annual  rent  must  be  reserved,  the  accustomed  rent  or  more; 
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but  a  fine  on  renewals  seems  to  have  been  permitted,  except  under  the 
Inclosure  Acts  of  1801  and  1821. 

(6)  The  lease  must  not  be  made  without  impeachment  of  waste,  and 
of  a  house  in  a  town  must  be  a  repairing  lease  {Dean,  etc.,  of  Worcester  s 
Case,  1606,  6  Co.  Kep.  37). 

(7)  The  leases  of  parsons  and  vicars  also  require  confirmation  by  the 
ordinary  and  patron. 

2.  The  Modern  System.— ThQ  Pluralities  Act,  1838, 1  &  2  Vict.  c.  106, 
contains  provisions  restricting  the  right  to  let  a  parsonage  house,  and 
enabling  the  bishop  to  avoid  any  agreement  if  the  house  is  required  for 
the  parson's  residence. 

The  Ecclesiastical  Leases  Act,  1842,  5  &  6  Vict.  c.  27,  empowers 
incumbents  of  ecclesiastical  benefices,  with  the  consent  of  bishop  and 
patron,  to  grant  farming  leases  of  lands,  to  which  the  provisions  of  the 
prior  Acts  did  not  extend,  i.e.  lands  which  had  not  been  usually  let 
{Green  v.  Jenkins,  1860,  1  De  G.,  F.  &  J.  454;  45  E.  E.  435).  The 
parsonage  house  and  ten  acres  of  glebe  situate  most  conveniently  for 
occupation  must  not  be  leased  (s.  2).  The  lease  must  be  for  not  over 
fourteen  years,  to  take  effect  in  possession,  and  reserve  the  best  and  most 
improved  yearly  rent  payable  quarterly,  and  contain  a  series  of  covenants, 
as  subletting,  repairs,  insurance,  cultivation,  and  improvements.  The  term 
may  extend  to  twenty  years  where  the  lessee  covenants  to  effect  at  his 
own  expense  drainage  or  improvements  out  of  the  ordinary  course. 
Before  the  lease  is  made  the  lands  must  be  surveyed  by  a  competent 
surveyor  appointed  by  bishop  and  patron.  A  surrender  of  a  lease 
granted  under  the  Act  cannot  be  effected  without  privity  of  bishop  and 
patron,  who  must  execute  the  lease,  and  whose  execution  is  conclusive 
as  to  its  validity  (s.  4). 

By  another  Act  of  the  same  year  (5  &  6  Vict.  c.  108)  power  was 
given  to  ecclesiastical  corporations  aggregate  or  sole  to  grant  (with  or 
without  fines  or  premiums)  (21  &  22  Vict.  c.  57,  s.  1)  building  leases  for 
a  term  not  exceeding  ninety-nine  years,  and  to  lease  running  water, 
water-leaves,  and  way-leaves,  and  to  grant  mining  leases.  The  parsonage 
house  must  not  be  leased.  The  provisions  and  conditions,  which  are 
lengthy  and  elaborate,  involve  payment  over  to  the  Ecclesiastical 
Commissioners  of  improved  annual  values  over  a  certain  amount 
(ss.  12,  13). 

The  Act  differs  from  those  before  it  in  allowing  leases  within  it  to  be 
granted  without  surrender  of  existing  leases  of  the  same  subjects,  and 
permitting  confirmation  of  certain  voidable  leases  and  release  of  breaches 
of  covenants  by  lessees.  It  legalises  leases  which  were  void  under  the 
earlier  Acts  {Ecclesiastical  Commissioners  v.  Wodehouse,  [1895]  1  Ch.  552) ; 
and  if  the  lease  is  not  legal  under  the  Act,  persons  can  be  restrained  at 
the  suit  of  the  Commissioners  from  acting  under  it. 

The  lessors  are  not  liable  to  successors  in  the  benefice  for  dilapida- 
tions on  lands  let  under  an  authorised  lease  (5  &  6  Vict.  c.  108,  s.  19 ; 
34  &  35  Vict.  c.  43,  ss.  58,  59). 

The  Ecclesiastical  Leases  Act,  1858,  21  &  22  Vict.  c.  57,  authorises 
the  taking  of  premiums  on  leases  under  5  &  6  Vict.  c.  108,  which  are  paid 
over  to  the  Ecclesiastical  Commissioners  (s.  2).  It  contains  also  powers 
as  to  sale,  exchange,  and  partition,  and  an  incidental  power  to  accept 
surrenders.  Lands  acquired  under  the  Act  must  be  let  at  a  rack-rent 
for  a  term  not  exceeding  fourteen  years  (see  5  &  6  Vict.  c.  27),  unless 
let  under  5  &  6  Vict.  c.  108.     Counterparts  of  leases  under  these  two 
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Acts  must  be  lodged  with  the  Ecclesiastical  Commissioners.  A  similar 
provision  is  found  in  the  Episcopal  and  Capitular  Estates  Act,  1851, 

14  &  15  Vict.  c.  184,  s.  9. 

Acts  of  1861  and  1862,  24  &  25  Vict.  c.  105 ;  25  &  26  Vict.  c.  52,  put 
an  end  to  a  customary  power  of  incumbents  to  grant  leases  of  manorial 
church  lands  for  lives  or  long  terms  at  nominal  rents,  in  consideration 
of  tines,  premiums,  or  foregifts ;  and  the  lands  as  to  which  such  powers 
had  been  exercised  were  brought  under  the  Ecclesiastical  Leases  Acts 
of  1842  and  1858  both  as  to  the  legal  terms  of  the  leases  and  the  con- 
sideration for  their  grant. 

The  instructions  issued  by  the  Ecclesiastical  Commissioners  under 
these  Acts  are  stated  in  Vol.  V.  p.  52. 

Leases  by  Bishops  ami  Chapters. — Besides  the  Acts  already  specified, 
there  are  other  enactments  specifically  dealing  with  leases  by  bishops 
and  chapters. 

Under  sec.  26  of  the  Ecclesiastical  Commissioners  Act,  1841,  4  &  5 
Vict.  0.  39,  lands  may  be  let  by  bishops  or  chapters  for  building  or 
improvement  on  such  conditions  and  for  such  term  as  the  Commissioners 
approve,  and  the  proceeds  applied  for  augmentation  of  benefices.  The 
general  control  and  management  of  the  lands  of  bishops  and  chapters 
is  now  subject  to  the  Episcopal  and  Capitular  Estates  Acts,  1851,  14  & 

15  Vict.  c.  104.  Under  that  Act  lands  acquired  by  bishops  or  chapters 
can  be  leased  for  fourteen  years,  or,  subject  to  the  assent  of  the  Commis- 
sioners, for  a  longer  period  (s.  9) ;  and  under  the  Ecclesiastical  Commis- 
sioners Act,  1860,  23  &  24  Vict.  c.  124,  provision  was  made  for  vesting 
all  episcopal  lands  in  the  Commissioners,  with  a  power  to  assign  or  secure 
lands  as  an  endowment  of  a  See.  Lands  so  assigned  can  ordinarily  be  let 
only  for  a  term  not  exceeding  twenty-one  years  under  conditions  the 
same  as  in  5  &  6  Vict.  c.  27  {ante),  unless  the  Commissioners  allow  a 
lease  on  other  terms  for  mining,  building,  or  other  purposes.  And  a 
similar  provision  was  made  in  1868  (31  &  32  Vict.  c.  114,  s.  9)  as  to 
leases  of  lands  vested  in  the  deans  and  chapters  of  Bristol,  Canterbury, 
Carlisle,  Chester,  Chichester,  Exeter,  Gloucester,  Llandaff,  Peterborough, 
Rochester,  St.  Asaph,  St.  David's,  Salisbury,  Wells,  Winchester,  Windsor, 
Worcester,  and  York  (see  31  &  32  Vict.  c.  19),  and  to  lands  attached  to 
ecclesiastical  offices  in  connection  with  a  cathedral  or  collegiate  church 
(31  &  32  Vict.  c.  114,  s.  13).  Lands  subject  to  ecclesiastical  leases  are 
within  the  Agricultural  Holdings  Act,  1883,  45  &  46  Vict.  c.  61 ;  1900 
and  1906,  6  Edw.  vn.  c.  56.  But  sees.  38,  39  and  40  of  the  Act  of  1883 
limit  the  powers  of  the  ecclesiastical  lessors  and  provide  for  the  raising 
of  compensation  money. 

Allotments  and  Af/ricultural  Holdings  on  Ecclesiastical  Lands. — The 
powers  of  the  Small  Holdings  and  Allotments  Act,  1907,  7  Edw.  vii.  c.  54, 
extend  to  authorise  the  hiring  of  glebe  land  or  other  land  belonging 
to  an  ecclesiastical  benefice.  The  provisions  of  the  Ecclesiastical  Dilapi- 
dations Act,  1871,  are  excluded  during  the  hiring,  and  provision  is  made 
for  the  removal  at  the  end  of  the  tenancy,  by  the  consent  of  the  Ecclesi- 
astical Commissioners,  of  buildings  erected  on  the  land  during  the  hiring 
if  the  buildings  are  useless,  and  it  is  to  the  interest  of  the  benefice  that 
they  should  be  removed  (s.  29). 

[A'iUhoriti€8.—\\n^.  Ahr.  tit.  "  I^ase ; "  Cruise,  Diqest  of  Laio  of  Eeal 
Property,  iv.  62;  rhilHmore,  Eccl.  Laiv,  2nd  ed.,  1281;  Chit.  Stat.,  6th 
ed.,  vol.  vi.,  tit.  "Landlord  and  Tenant,"  p.  109;  Fawcett,  Landlord  and 
Tenant,  3rd  ed.,  23;  Cripps,  Law  of  Church  and  Clergy,  6th  ed.,  211.] 
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Leave  and  Licence. — A  plea  to  an  action  of  tort  that  the 
act  complained  of  was  done  with  the  consent  of  the  plaintiff  is  always  a 
good  defence,  provided  the  act  itself  is  not  a  crime  {Edwick  v.  Haivkes, 
i881,  18  Ch.  l3.  199),  upon  the  principle  volenti  non  fit  injuria.  The 
most  common  use  of  the  plea  is  where  the  real  defence  to  an  action  for 
trespass  to  land  is  a  Licence  from  the  person  in  possession,  and  a  common 
reply  to  it  is  that  the  licence  had  been  revoked  before  the  trespass 
complained  of.  Any  act  done  with  the  knowledge  of  a  person  who  would 
have  a  right  to  object  to  it  may  be  presumed  to  be  done  by  his  licence, 
if  he  is  shown  to  have  known  of  it  without  objecting  (Koscoe,  N.  P., 
17th  ed.,  p.  35;  Doe  v.  Wilson,  1809,  11  East,  56).  See  Acquiescence 
and  Licence. 

Leave  to  AppeaL— See  Appeals. 

Leave  to  Bid. — See  Sale  by  the  Court. 
Leave  to  Defend. — See  Summary  Judgment. 

Leaving". — Although  the  word  "leaving"  in  the  phrase  "without 
leaving  children,"  prima  facie  points  to  the  period  of  death,  yet  it  may 
receive  a  different  interpretation  from  the  context.  Thus,  if  a  legacy  is 
given  to  one  for  life,  and  after  his  death  to  his  children,  with  a  gift  over 
if  the  tenant  for  life  dies  without  "  leaving "  children,  the  gift  over  is 
sometimes  construed  as  meaning  in  default  of  objects  of  the  prior  gift, 
or,  as  it  is  commonly  expressed,  "  leaving  "  is  construed  "  having."  "  The 
Court,  to  prevent  the  vested  interest  from  being  divested,  has  read  the 
word  'leaving'  as  though  it  were  'having'  or  '  having  had ' — a  considerable 
liberty  being  thus  taken  with  the  actual  words,  to  effectuate  what  the 
Court  conceives  to  be  the  paramount  intention  ...  of  securing  portions 
to  the  children  who  live  to  attain  vested  interests  in  them  "  (per  Kay,  J., 
in  In  re  Hamlet,  Cunningham  v.  Graham.,  1888,  38  Ch.  D.  183 ;  39  Ch.  D. 
426).  Eeferred  to  as  the  rule  in  Howgrave  v.  Cartier,  1814,  3  V.  &  B.  79, 
or  in  Maitland  v.  Ghalie,  1822,  6  Mad.  243).  This  rule  of  construction 
applies  notwithstanding  that  it  appears  on  the  face  of  the  will  that  the 
testator  knew  that  the  tenant  for  life  had  a  child  living  {Be  Cohhold, 
[1903]  2  Ch.  299).  But  the  addition  of  such  words  as  "  him  surviving," 
or  "  at  his  death,"  to  "  leaving  children,"  makes  it  much  more  difficult  to 
construe  "  leaving  "  as  "  having  "  or  "  having  had  "  {ihid.  ;  Re  Edivards, 
[1906]  1  Ch.  570).  Such  a  construction  will  not  be  adopted  when  it  is 
clear  that  in  some  event  or  other  a  vested  gift  is  intended  to  be  divested 
{In  re  Ball,  Slattery  v.  Ball,  1888,  58  L.  J.  Ch.  232) ;  nor  will  it  readily 
be  applied  where  the  subject-matter  of  the  gift  is  an  annuity  which  ex 
vi  termini  involves  the  notion  of  personal  enjoyment  {In  re  Hemingwaijy 
James  v.  Daioson,  1890,  45  Ch.  D.  453).  And  if  a  gift  is  introduced  by 
words  importing  contingency,  as  if  the  gift  be  "  in  case  A.  shall  leave 
any  child  or  children,  to  the  children  of  A.  at  twenty-one,  but  if  A.  shall 
die  without  leaving  children,"  over,  the  word  "  leaving  "  must  be  read  in 
its  natural  sense  {Bythesea  v.  Bythesea,  1854,  23  L.  J.  Ch.  1004;  Young 
v.  Turner,  1861,  1  B.  &  S.  550). 

Where  a  testator  devised  freeholds  to  his  son  J.  "  and  the  heir  male 
of  his  body  lawfully  begotten,  and  tlie  heirs  and  assigns  of  such  heir 
male  for  ever,"  and  in  case  J.  should  "  die  without  leaving  any  son  " 
then  over,  it  was  held  that  this  gave  J.  an  estate  for  life,  with  a  con- 
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tingent  remainder  in  fee  to  the  person,  if  any,  who  at  J.'s  death  should 
ansvver  the  description  of  heir  male  of  his  body,  with  a  limitation  over 
if  there  should  be  no  such  person  {Chamherlayne  v.  Clmmherlayne,  1856, 
25  L.  J.  Q.  B.  357).    See  Die  without  Children  ;  Die  without  Issue  ; 

Issue. 

[^wZ/ionVi^s.— Jarman,  Wills,  5th  ed.,  vol.  ii.  pp.  1057,  1638-1641, 
where  tlie  subject  is  fully  discussed ;  see  also  Hawkins,  Wills,  p.  217 ; 
and  Stroud,  Jud.  Did.] 

Lecturer. — A  spiritual  person  licensed  to  officiate  in  a  parish 
church  or  in  a  chapel  as  a  lecturer  or  preacher,  holding,  in  respect  of 
his  duties  as  such,  a  position  independent  of  the  incumbent.  The  office 
of  lecturer,  unless  established  by  statute  or  by  immemorial  custom,  can 
only  be  founded  with  the  assent  of  the  patron,  incumbent,  and  ordinary. 
The  incumbent  may  in  all  cases  object  to  any  particular  appointment  of 
a  lecturer ;  the  lecturer  must  be  licensed  by  the  archbishop  or  bishop ; 
and  he  must  make  and  subscribe  the  declaration  of  assent  and  the 
declaration  against  simony,  and  take  the  oath  of  allegiance  and  supre- 
macy, as  required  by  the  Clerical  Subscription  Act,  1865,  28  &  29  Yict. 
c.  122,  s.  5.  By  the  Act  7  &  8  Vict.  c.  59,  s.  1,  a  lecturer  who  has  been 
appointed  to  lecture  or  preach  only  may  be  required  by  the  bishop  of 
the  diocese  to  perform  such  other  clerical  or  ministerial  duties  as 
assistant  curate  or  otherwise,  as  the  bishop,  with  the  assent  of  the 
incumbent,  may  prescribe;  and  in  case  of  refusal  he  may  (subject  to 
appeal  to  the  archbishop)  be  suspended  or  removed  from  his  office. 
From  the  point  of  view  of  church  order,  lecturers  in  the  earlier  part  of 
the  seventeenth  century  were  deemed  proper  objects  of  animadversion  and 
special  episcopal  and  legal  control,  and  we  find  them  severely  criticised 
by  Selden  in  his  Table  Talk. 

[Authority. — Cripps,  Church  and  Clergy,  6th  ed.,  pp.  143-154] 

Lectures. — See  Copyright,  Vol.  III.,  p.  620. 

Leeinan'S  Acts. — There  are  two  Acts  popularly  known  by 
this  name — one  is  30  &  31  Yict.  c.  29,  providing  that  contracts  for  the 
sale  or  transfer  of  shares  in  joint-stock  banking  companies  shall  be  void 
unless  the  numbers  by  which  such  shares  are  distinguished  are  set  forth 
in  the  contract.  A  usage  of  the  Stock  Exchange  to  disregard  this 
sUitutory  requirement  is  an  unreasonable  usage  and  bad  (Ferry  v. 
JJarnett,  1885,  15  Q.  B.  D.  388;  Seymour  v.  Bridge,  1885,  14  Q.  B.  D. 
4G0)  (see  Bank  Shakes).  The  other  is  the  Borough  Funds  Act,  1872, 
enabling  nmnicipal  corporations  and  certain  other  bodies  on  complying 
with  t!ie  provisions  of  the  Act  as  to  notices,  etc.,  to  promote  or  oppose 
local  and  personal  bills  in  Parliament,  and  to  take  other  proceedings 
necessary  for  the  promotion  or  protection  of  the  interests  of  the 
inhaljitants  of  the  district,  and  to  defray  the  costs  of  such  proceedings 
out  of  the  rates.    See  Municipal  Corporation. 

Leet. — See  Court  Baron  and  Court  Leet;  Manor. 

Leeward  Islands.  —  Area.  —  The  Leeward  Islands  are  a 
nufiu*n»us  j^n-oup  in  Uiu  Wtnst  Indies,  of  which  those  belonging  to  the 
TnilcMl  Kingdom  have  an  area  of  704  square  miles,  or  about  as 
large  ii«  the  county  of  Berkshire,  and  comprise  the  live  presidencies  of 
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Antigua,  Montserrat,  St.  Christopher  and  Nevis,  Dominica,  and  the  Virgin 
Islands  with  their  respective  dependencies.  The  rest  of  the  Leeward 
Islands  are  divided  up  between  Denmark,  France,  the  Netherlands 
and  the  United  States  {q.v.). 

Earlier  History. — The  Leeward  Islands  were  discovered  by  Columbus, 
in  1493,  and  became  English  in  the  seventeenth  century  (all  being  colonised 
from  St.  Kitts,  which  has  been  thence  called  "  The  Mother  of  the 
Antilles"),  and  from  the  time  of  William  and  Mary  had  a  common 
legislature.  The  last  occasion  on  which  the  Common  Legislature  met 
was  in  1798,  when  it  fell  into  abeyance,  and  was  not  revived  until  1871. 
The  earlier  history  of  each  of  the  five  presidencies  forming  the  federation 
is  briefly  as  follows : — 

Antigua  was  named  after  a  church  in  Seville  by  Columbus,  and  in 
1625  Charles  i.,  by  Letters  Patent,  granted  it  together  with  St.  Kitts. 
Nevis,  Montserrat  and  Barbados  to  the  Earl  of  Carlisle.  It  was  first 
inhabited  by  a  few  English  settlers  in  1632,  who  came  from  St.  Kitts. 
Thirty-one  years  later  a  formal  grant  of  the  island  was  made  by  Charles. 
II.  to  Lord  Willoughby,  who  set  himself  to  colonise  it  on  a  large  scale. 
The  French  then  took  possession  of  the  island  for  a  short  period  until  it 
was  declared  British  under  the  terms  of  the  Treaty  of  Breda,  1666. 

Mmitserrat  was  named  after  a  Spanish  mountain,  and  in  1625  was 
included  in  the  Carlisle  grant.  In  1632  the  English  colonised  it,  but 
lost  it  to  France  in  1664  for  a  period  of  four  years,  at  the  end  of 
which  it  was  restored  to  England.  In  1782  Montserrat  once  more  came 
into  the  possession  of  the  French,  but  was  again  restored  to  England 
two  years  later.  From  1668  Montserrat  had  a  Legislative  Council  and 
Assembly,  which,  though  undergoing  many  modifications,  endured  till 
1867,  when  the  Legislative  Assembly  was  abolished  and  the  Legislative 
Council  assumed  all  its  powers. 

St.  Kitts  or  St.  Christopher. — St.  Kitts  was  known  to  the  Caribs  as- 
"  The  Fertile  Isle,"  and  was  the  first  of  our  West  Indian  islands  to  be 
settled,  this  taking  place  in  1623.  Two  years  later  it  was  granted  to 
the  Earl  of  Carlisle,  and  soon  after  some  Frenchmen  were  allowed  to 
settle  beside  the  English,  and  the  island  was  divided  by  treaty,  the 
English  securing  the  middle  and  the  French  the  two  ends.  In  1628 
the  Spanish  laid  the  island  waste  and  demanded  the  withdrawal  of  the 
settlers,  but  without  effect.  On  war  breaking  out  between  England 
and  France,  the  island  also  became  the  scene  of  hostilities,  and  in  1666 
the  English  settlers  were  expelled,  but  recovered  their  original  portion 
by  the  Treaty  of  Breda,  1666.  Three  years  after  the  English  were 
again  expelled,  but  in  the  following  year  the  tables  were  turned  and  the 
English  got  possession  of  the  whole  island,  which  they  held  in  its  entirety 
until  1697,  when,  in  accordance  with  the  terms  of  the  Treaty  of  Eyswick, 
the  French  were  reinstated  in  their  portion  of  the  island.  Five  years 
later  the  English  obtained  possession  of  the  whole  of  St.  Kitts,  which 
in  1712  was  ceded  to  the  British  dominions  by  the  Treaty  of  Utrecht. 
In  1782  the  French  once  more  seized  the  island,  and  held  it  till  the 
Treaty  of  Versailles  in  the  following  year  restored  it  finally  to  England. 
During  the  Napoleonic  wars  the  French  twice  raided  the  island,  and 
only  after  1806  did  St.  Kitts  enjoy  peace.  Until  1866  St.  Kitts  had 
the  same  form  of  legislature  as  was  in  vogue  in  Montserrat,  but  in 
that  year  a  Legislative  Assembly,  partly  elected  and  partly  nominated,, 
took  the  place  of  the  old  chambers,  and  in  1878  a  Legislative  Council 
was  substituted  for  the  Assembly. 

VOL.  vjn.  8 
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Nevis  was  colonised  from  St.  Kitts  in  1628,  and  until  1866  possessed 
the  same  form  of  government  as  that  colony.  By  Act  No.  551  of  1866, 
a  single  Legislative  Assembly  was  established.  By  Act  No.  16  of  1877, 
a  Legislative  Council  was  substituted  for  the  Assembly,  and  by  Federal 
Act  No.  2  of  1882,  the  presidency  of  Nevis  was  united  with  that  of  St. 
Christopher. 

Dominim.—ThQ  island  was  granted  to  the  Earl  of  Carlisle  m  1627, 
but  the  English  attempts  to  reduce  it  to  subjection  were  not  successful. 
By  the  Treaty  of  Aix-la-Chapelle,  1748,  Dominica  was  declared  to  be 
neutral  territory,  and  the  Caribs  were  allowed  to  remain  in  possession 
of  it.  In  1756  the  English  took  the  island,  which  was  declared  to  be  a 
]5ritish  possession  according  to  the  terms  of  the  Peace  of  Paris,  1763. 
At  this  date  there  was  a  common  administration  for  Dominica,  Grenada 
{q.v.)  (and  the  Grenadines),  St.  Vincent  {q.v),  and  Tobago  (see  Trinidad 
AND  Tobago),  but  in  1771  Dominica  became  a  separate  government,  and 
five  years  later  had  an  elective  House  of  Representatives.  In  1778  the 
French  occupied  the  island,  but  it  was  restored  to  Great  Britain  in  1783. 
The  French  attacked  the  island  in  1795,  but  were  repulsed,  and  again  in 
1805  when  they  were  successful  in  taking  the  capital.  In  1893,  owing 
to  serious  riots  occurring,  a  Commission  was  appointed  to  inquire  into 
the  administration  of  the  island ;  the  report  is  contained  in  Pari.  Papers, 
1893,  H.  L.  280,  and  1894,  [C.  7447]. 

Virgin  Islands. — The  islands  of  this  group  now  belonging  to  the 
United  Kingdom  became  British  in  1666.  In  1773  a  civil  government 
was  established,  and  in  1867  a  Legislative  Council,  consisting  of  official 
nominated  members,  was  constituted,  which  gave  way  in  1902  to  the 
present  constitution. 

Constitution. — The  Leeward  Islands  Act,  1871,  34«&35  Vict.  c.  107, 
established  an  executive  and  a  legislative  council,  with  one  governor  for 
the  then  six  presidencies ;  and  power  was  given  by  sec.  30  to  the  Legis- 
lative Council  by  (Reserved)  Act  to  alter  the  constitution.  By  Federal 
Act  No.  2  of  1882,  the  presidencies  of  St.  Kitts  and  Nevis  were  merged 
into  one  presidency,  and  the  Imperial  Act  has  been  in  part  superseded 
by  Federal  Act  No.  11  of  1878,  No.  15  of  1882,  of  1898,  No.  1  of  1899, 
and  an  Act  of  1903.  By  Federal  Act  No.  1  of  1899,  there  is  a  Legis- 
lative Council  of  eight  official  and  eight  elected  members — of  the  latter 
three  are  elected  by  the  non-official  element  of  the  Legislative  Council 
of  Antigua,  two  by  that  of  the  Legislative  Council  of  Dominica,  and  the 
remainder  by  that  of  the  Legislative  Council  of  St.  Kitts  and  Nevis. 
These  non-official  members  of  the  Federal  Council  must  be  members 
of  their  own  individual  councils.  The  Federal  council  meets  annually, 
and  remains  in  office  for  three  years. 

In  1882  a  Royal  Commission  was  appointed  to  inquire  into  the 
revenue  and  liabilities  of  the  federation;  the  report  forms  the  Pari. 
Paper,  1884  [C.  3840]. 

The  Leeward  Islands  afford  the  only  instance  of  a  federation  of 
British  Crown  colonies  under  a  common  legislature. 

The  federation  approximates  rather  to  that  of  the  United  States 
and  of  Australia  than  to  that  of  the  Dominion  of  Canada,  in  that  the 
principle  at  its  base  is  that  the  island  legislatures  retain  their  autonomy 
as  regards  matters  not  expressly  vested  in  the  federal  legislature.  But 
the  field  of  the  latter  is  very  wide  (see  sec.  10  of  the  Act),  embracing 
education,  the  constitution  of  all  Courts  of  law,  prisons,  and  other 
matters  which  are  in  Canada  retained  by  the  provincial  legislatures. 
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By  Letters  Patent  of  October  2, 1902  (St.  E.  &  0.,  Rev.  1904,  vol.  vii., 
"  Leeward  Islands,"  p.  3),  the  office  of  governor  and  commander-in-chief 
of  the  islands  was  constituted,  and  the  governor  was  thereby  authorised 
to  appoint  the  members  of  the  General  Executive  Council,  the  officers 
of  the  general  government,  and  the  President  of  the  General  Legislative 
Council.  By  34  &  35  Vict.  c.  107,  s.  33,  power  is  given  to  His  Majesty 
on  address  from  the  legislative  body  of  any  of  the  West  Indian  Islands 
and  from  the  council  of  the  Leeward  Islands,  by  Order  in  Council,  to 
bring  such  colony  within  the  Leeward  Islands  Federation.  This  power 
has  never  been  exercised,  though  the  subject  of  the  federation  of  the 
whole  of  our  West  Indian  possessions  has  been  often  mooted. 

Local  Administration. — The  colony  is  divided  up  into  five  presi- 
dencies, viz.:  Antigua,  Montserrat,  St.  Christopher  and  Nevis,  Dominica, 
and  the  Virgin  Islands  (with  their  several  dependencies).  In  each  presi- 
dency there  is  an  executive  council  whose  members  are  nominative 
under  the  Letters  Patent  of  October  2,  1902,  mentioned  above. 

Antigua. — The  Legislative  Council  of  Antigua  was  reformed  by  Act 
No.  1  of  1898.  Under  Letters  Patent  of  June  9,  1898  (St.  R.  &  0., 
Eev.  1904,  vol.  vii.,  "  Leeward  Islands,"  p.  9),  the  governor  of  the 
Leeward  Islands  appoints  the  members  of  the  legislative  council  of 
the  Presidency.  The  island  council  consists  of  sixteen  members — half 
official  and  half  non-official — and  is  presided  over  by  the  governor. 
The  presidency,  in  the  absence  of  the  governor,  is  administered  by  an 
Administrator  under  the  Letters  Patent  of  October  2, 1902.  The  island 
of  Redonda  was  annexed  to  the  presidency  of  Antigua  by  Proclamation 
of  the  Governor,  March  26, 1872,  issued  under  Letters  Patent  of  July  17, 
1869  (ibid.,  p.  1). 

Montserrat. — By  Act  No.  2  of  1902,  the  former  Acts  and  Letters 
Patent  constituting  the  Legislative  Council  were  abrogated,  and  the 
appointment  of  the  council,  which  was  not  to  exceed  four  members, 
was  vested  in  His  Majesty  in  the  governor's  absence.  The  presidency 
is  administered  by  a  commissioner  under  the  Letters  Patent  of  October  2, 
1902,  relating  to  the  federal  government. 

St.  Christopher  and  Nevis. — In  1882  the  local  legislature  of  St.  Nevis 
was  abolished,  and  the  island  was  united  with  St.  Christopher  into  one 
presidency.  The  Legislative  Council  of  the  united  presidency  consists 
of  the  governor  of  the  Leeward  Islands,  who  presides,  the  administrator 
of  the  presidency,  six  official,  and  six  nominated  unofficial  members. 
The  presidency  in  the  governor's  absence  is  administered  by  an  adminis- 
trator under  the  Letters  Patent  of  October  2,  1902. 

Dominica. — By  the  Dominica  Constitution  Act,  1898,  a  Legislative 
Council  was  substituted  for  the  Legislative  Assembly.  Under  Letters 
Patent  of  November  7,  1898  (St.  R.  &  0.,  Rev.,  vol.  vii.,  "Leeward 
Islands,"  p.  10),  the  Governor  of  the  Leeward  Islands  appoints  the 
members  of  the  island  council  for  this  presidency — precisely  as  he  does 
in  the  case  of  Antigua.  The  Executive  Council  for  the  island  consists 
of  six  members,  and  the  Legislative  Council  of  six  official  and  six  nomin- 
ated non-official  members.  By  the  Letters  Patent  of  October  2,  1902 
(relating  to  the  federal  government),  an  administrator  was  appointed 
to  act  in  the  governor's  absence  and  to  take  his  place  as  President  of 
the  legislative  Council. 

Virgin  Islands. — By  a  Local  Ordinance  of  May  1,  1902,  the  Legisla- 
tive Council  was  abolished  and  the  governor  now  legislates  for  the 
presidency.     When  the  governor  is  absent  a  commissioner  administers 
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the  presidency  in  accordance  with  the  Letters  Patent  of  October  2, 

1902. 

The  Island  of  Sombrero  (which  was  annexed  to  the  Leeward  Islands 
by  Order  in  Council  of  August  10,  1904,  St.  R.  &  0.,  1904,  p.  346)  is 
included  in  the  Presidency  of  the  Virgin  Islands. 

Laws. The  laws  of  the  colony  are  English  in  their  origin,  all  the 

islands  having  been  acquired  by  settlement,  except  Dominica,  to  which 
the  existing  laws  of  England  were  applied  by  Proclamation  of  October  7, 

1763. 

Tlie  common  law  of  England  therefore  applies,  as  varied  by  Acts  and 
Ordinances.  Statute  Revision  Acts  and  Ordinances  were  passed  for  each 
of  the  presidencies  in  1892,  but  none  for  the  federated  colony. 

The  Acts  of  the  Federal  Council  are  printed  as  issued,  and  are 
numbered  consecutively  for  each  year,  but  are  not  reprinted  in  annual 
volumes.  There  is  no  revised  edition  of  them,  nor  is  there  any  index  to 
them.  A  collection  of  the  Leeward  Islands  Magistrates  Acts,  with 
notes  by  Mr.  C.  G.  Walpole,  has  been  published  [Clowes,  1892]. 

Ccmrts  of  Law. — The  Supreme  Court  of  the  Leeward  Islands  now 
consists  of  the  chief  justice  and  two  puisne  justices. 

Under  an  Order  in  Council  of  March  24,  1880  (St.  R.  &  0.,  Rev. 
1904,  vol.  vi.,  "Judicial  Committee,"  p.  50),  an  appeal  lies  from  the 
Supreme  Court  to  the  Pkivy  Council.  As  to  conditions  of  appeal,  see 
that  article. 

Application  of  Imperial  Acts. — Assistance  was  rendered  out  of 
Imperial  funds  (see  5  &  6  Will.  iv.  c.  51)  to  Dominica  towards  the  losses 
caused  by  hurricanes  in  the  thirties;  the  powers  of  the  West  India 
Relief  Commissioners  who  administered  the  loan  for  which  further 
statutory  provision  was  made  (see  recitals  to  42  &  43  Vict.  c.  16)  came 
to  an  end  in  1883  (St.  R.  &  0.,  Rev.  1904,  vol.  xi.,  "Public  Loans,"  p.  1). 

The  Imperial  Coinage  Acts  have  been  put  in  force  in  the  colony 
(St.  R.  k  0.,  Rev.  1904,  ii.,  "  Coin,  Colonies,"  p.  114),  and  under  an  Order 
in  Council  of  May  9,  1891  {ihicl.,  p.  Ill),  brought  into  force  by  Colonial 
Proclamation  on  August  1, 1891,  silver  groats  or  fourpences  (the  modern 
equivalent  of  the  earlier  "  bit ")  were  declared  current  in  the  Leeward 
Islands. 

In  addition  to  the  Imperial  currency,  coins  are  current  in  the  islands 
under  Orders  in  Council  legalising  them.  These  are  the  Spanish,  Mexi- 
can, and  Columbian  doubloons  (Order  in  Council,  September  14,  1838, 
St.  R.  &  0.,  Rev.  1904,  vol.  ii.,  "  Coin  Colonies,"  p.  96),  and  the  gold  coins 
of  the  United  States  (Order  in  Council,  August  19,  1853,  ihid.,  p.  97). 
Silver  dollars,  formerly  current  under  the  1838  Order,  were  demonetised 
by  Acts  passed  in  1876  and  1877. 

The  Colonial  Probates  Act,  1892  {iUd.,  vol.  i.,  "Administration," 
D.  7),  and  sec.  20  of  the  Finance  Act,  1894  {iUd.,  vol.  iv.,  "Death 
Duties,"  p.  3),  have  been  applied  to  the  Colony. 

As  to  copyright,  by  Colonial  Ordinance  No.  601  as  to  Antigua, 
Act  No.  237  as  to  Nevis,  and  "  The  Books  Importation  Act "  as  to  St. 
ChrisUjpher,  provisions  were  made  for  the  protection  of  British  authors, 
and  accordingly  the  prohibitions  against  importations  of  foreign  re- 
prints in  these  islands  were  suspended  by  Orders  in  Council  of  June 
19,  1850,  March  10,  1855,  and  November  6,  1849  respectively  (ibid., 
vol.  ii.,  "  Copyright,"  pp.  34,  43,  45). 

The  Colonial  Extradition  Act  (No.  10  of  1877)  has  been  incorporated 
with  the  lnii>erial  Extradition  Acts  {ihid.,  vol.  v.,  "  Fugitive  Criminal," 
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p.  306),  and  for  the  purpose  of  inter-colonial  backing  of  extradition 
warrants  the  Leeward  Islands  have  been  grouped  with  our  other  West 
Indian  Colonies  {ibid.,  p.  325).  The  revenues  of  the  Colony  have  by 
Treasury  determination  (ibid.,  vol.  ix.,  "Pension,"  pp.  22,  23,  24,  28) 
been  made  applicable  to  superannuation  allowances. 

[See  Colonial  Office  List,  1907 ;  Journal  of  Comparative  Legislation, 
vol.  ii.  (N.  S.),  p.  110.] 

Left. — "A  bequest  of  what  shall  'remain'  or  'be  left'  at  the 
decease  of  the  prior  legatee  ...  is  void  for  uncertainty "  (1  Jarman, 
Wills,  5th  ed.,  333).  ]3ut  the  expression  is  capable  of  explanation  to 
such  an  extent  as  that  the  bequest  may  be  valid  and  where  a 
testator  gave  the  residue  of  his  estate  to  his  wife  "for  her  own 
absolute  use  and  benefit  and  disposal,"  and,  without  prejudice  to  the 
absolute  power  of  disposal  so  given,  gave  what  should  "  remain  undis- 
posed of"  by  her  to  other  persons,  it  was  held  that  the  gift  over  took 
effect  as  to  such  part  of  the  residue  of  the  testator's  estate  as  remained 
at  the  death  of  his  widow  undisposed  of  by  any  act  of  hers  inter  vivos 
{In  re  Pounder,  Williams  v.  Founder,  1886,  56  L.  J.  Ch.  113).  It  may 
be  that  the  person  to  whom  the  bequest  is  originally  made  takes  a 
life  interest  with  a  power  to  use  money,  furniture,  etc.,  in  specie  {Be 
Thomson's  Estate,  1880,  14  Ch.  263). 


Legacy, 


TABLE  OF  CONTENTS. 


I.  Definition      .... 

117 

VII. 

Vesting  of  Legacies     . 

127 

XL  Legatees        .... 

117 

VIII. 

Payment  of  Legacies    . 

128 

III.  The  Classification  of  Legacies 

119 

IX. 

Miscellaneous 

131 

IV.  Conditional  Legacies      . 

121 

Repetition  of  Legacies 

131 

V.  Words  commonly  used  in  giving 

Legacies  given  in  succession 

131 

Legacies     .... 

122 

Legacies  charged  on  Land   . 

132 

VL  Failure  of  Legacies 

125 

Legatee's  right  to  Accounts  . 

132 

I 

.  Def 

INITION. 

A  legacy  is  a  gift  in  the  form  of  a  direction  by  testamentary  instru- 
ment that  the  legal  personal  representative  of  the  testator  shall  pay, 
transfer,  or  provide  some  money  or  thing  to  the  recipient  or  legatee. 
Strictly  speaking,  the  term  "legacy"  is  inapplicable  to  gifts  of  real 
estate,  though  when  used  by  an  unlearned  testator  it  may  include 
them. 

It  is  important  to  observe  that  the  legatee  does  not  derive  his  legacy 
immediately  from  the  testator,  but  through  the  hands  of  the  executor. 
Thus  a  testator  cannot  by  leaving  a  sealed  packet  to  A.  prevent  his 
executors  from  doing  their  duty  in  opening  the  packet  before  delivering 
it  to  A.  {Pelham  v.  Newton,  1754,  2  Lee  Eccl.  46)  [and  the  contents  of 
the  packet  must  be  scheduled  and  proved  as  a  codicil  to  the  will]. 

Gifts  made  in  contemplation  of  death,  though  not  by  testamentary 
instrument,  which  in  many  respects  resemble  legacies,  are  dealt  with 
under  Donatio  Mortis  Causa. 


II.  Legatees. 

Any  person  may  now  be  a  legatee.     In  the  following  cases  the  con- 
dition of  the  legatee  may  influence  the  legal  effect  of  the  bequest. 
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1.  Creditors.— U  a  testator  being  then  indebted  to  a  person  makes  his 
will  and  leaves  a  legacy  to  that  person,  it  has  been  somewhat  fan- 
tastically held  that  the  intention  was  to  pay  the  debt  with  the  legacy 
(Fowlei-  V.  F.,  1735,  3  P.  Wms.  353 ;  24  E.  K.  1098  ;  In  re  Fletcher,  1888, 
38  Ch,  D.  373).  [See  also  In  re  Rattenherry,  [1906]  1  Ch.  667.]  This 
doctrine  being  now  looked  on  with  disfavour,  the  Courts  have  been 
astute  to  discover  circumstances  which  would  enable  its  application  to 
be  avoided.  Thus  any  circumstances  rendering  the  legacy  less  certainly 
advantageous  to  the  legatee  than  payment  of  the  debt  have  been  laid 
hold  of  to  furnish  the  inference  that  the  testator  meant  the  legacy  as  an 
act  of  bounty  and  not  of  mere  supererogation.  Instances  are — a  legacy 
of  a  smaller  amount  than  the  debt  {Gee  v.  Liddell,  1866  ;  L.  R  2  Eq.  341 ; 
35  Beav.  623 ;  55  E.  K.  1038),  or  of  residue  {Devesey. Pontet,  1785, 1  Cox, 
188;  29  E.  R.  1122),  or  one  given  conditionally  or  contingently  (Tolson 
V.  Colli7is,  1799,  4  Ves.  482;  31  E.  R.  248;  4  R.  R.  264),  or  where  the 
testator  has  directed  payment  of  his  "debts  and  legacies"  (Chanceys 
Case,  1717,  1  P.  Wms.  408;  24  E.  R.  448),  [but  not  if  the  direction  is 
in  the  will,  and  a  debtor  whose  debt  is  incurred  subsequent  to  the  will 
receives  a  legacy  by  a  codicil  {Gaynon  v.  Wood,  1759,  1  P.  Wms.  409^1.; 
24  E.  R.  450) ;  or  where,  even  when  the  amounts  are  the  same,  the 
legacies  are  to  be  paid  at  some  future  date  {In  re  Roherts,  1902,  50 
W.  R.  469)]. 

A  legacy  of  smaller  amount  than  the  debt  is  payable  in  full,  and 
does  not  go  to  extinguish  the  debt  p^o  tanto  {Coates  v.  Coates,  [1898] 
1  Ir.  R.  258). 

The  doctrine  is  inapplicable  as  regards  ordinary  creditors  when  the 
debt  came  into  existence  contemporaneously  with  or  after  the  will 
{Wiggins  v.  Ilorlock,  1888,  39  Ch.  D.  142).     See  Satisfaction. 

[Mistakes  are  often  made  by  testators  that  they  are  owed  something 
by  persons  whom  they  wished  to  benefit,  and  consequently  the  bene- 
ficiary thus  gets  less  in  the  will  than  was  intended.  If  such  a  mistake 
can  be  clearly  pointed  out  then  the  legatee  will  be  given  credit  for  the 
mistaken  amount  {In  re  Roive,  [1898]  1  Ch.  153  ;  Findlater  v.  Lowe,  [1904] 
1  Ch.  519).  A  testator  who  directs  an  alleged  advance,  "or  so  much 
thereof  as  shall  remain  unpaid  "  at  his  death,  or  at  the  time  of  distribu- 
tion, to  be  brought  into  hotoh^ot, 'primd  facie  intends  the  amount  actually 
due,  and  not  the  alleged  advance,  less  repayments,  to  be  brought  into 
hotchpot  {In  re  Kelsey,  [1905]  2  Ch.  465).] 

2.  Executoi\ — A  legacy  to  an  executor  is  primd  facie  conditional  on 
his  accepting  the  office  and  proving  the  will,  and  this  presumption  is 
not  displaced  by  the  fact  that  the  legacy  occurs  in  a  different  part  of  the 
will  to  the  appointment  of  executors,  or  that  the  legacies  to  different 
executors  are  of  unequal  amounts  {In  re  Appleton,  1885,  29  Ch.  D.  893). 
But  a  reference  by  the  testator  to  relationship  or  friendship  as  a  motive 
for  the  legacy  will  entitle  the  legatee  to  his  legacy  without  accepting  the 
office  {B2ibb  v.  Yelvert07i,  1871.  L.  R.  13  Eq.  131);  nor  does  the  rule 
apply  to  a  gift  of  residue  {Griffith  v.  F^-uen,  1840,  11  Sim.  202;  59 
E.  R.  851).     [Followed  in  In  re  Maxwell,  [1906]  1  Ir.  R.  386.] 

3.  Infant.-— A  legacy  to  an  infant  may,  if  the  testator  so  direct,  be 
paid  to  the  infant  at  once,  in  which  case  the  infant's  receipt  will  be 
effectual  {In  re  Dcneker,  1895,  W.  N.  28),  but  otherwise  the  legacy  must 
either  Ije  retained  until  the  infant  attains  twenty-one,  paid  to  the  testa- 
meiitery  guardian  of  the  infant  {M'Crcight  v.  MCreight,  1850,  13  Ir. 
Eq.  11.  314;  In  re  Cresswell,  1881,  45  L.  T.  468),  or  paid  into  Court  under 
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the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53,  s.  42.  As  to  the  powers  of 
employing  the  income  or  capital  of  an  infant's  legacy  for  its  maintenance, 
see  Infants. 

4.  Servants. — A  legacy  to  servants,  simply,  comprises  only  servants 
in  the  testator's  service  at  his  death,  and  a  servant  who  has  left  (even 
though  wrongfullv  dismissed)  will  lose  the  legacy  {Darloiv  v.  Edwards, 
1862,  1  H.  &  C.  547 ;  In  re  Hartley,  1878,  47  L.  J.  Ch.  610).  But  where 
a  legacy  was  given  to  "  servants  who  shall  have  been  in  my  employ  for 
ten  years,"  a  servant  who  was  not  in  the  testator's  service  at  his  death, 
or  at  the  date  of  the  will,  was  entitled  to  share  in  the  legacy  {In  re 
Sharland,  [1896]  1  Ch.  517).  [If  the  term  "domestic"  or  '* household" 
servants  be  used,  out-door  servants  will  be  excluded  (In  re  Ogilhyy 
Cochrane  v.  Ogilhy,  [1903]  1  Ir.  E.  525).  A  bequest  to  servants  of  "one 
year's  wages  "  does  not  extend  to  servants  employed  at  wages  calculated 
by  the  week  or  month  {In  re  Ravensicorth,  [1905]  2  Ch.  1).] 

5.  Wife. — A  legacy  to  a  wife  in  the  absence  of  an  express  direction 
to  that  effect  (which,  though  seldom  inserted,  would  usually  be  in 
accordance  with  the  testator's  wishes)  has  no  priority  over  other  legacies, 
even  charitable  ones  {In  re  Schiveder,  [1891]  3  Ch.  44),  even  though  it  is 
directed  to  be  paid  immediately.  A  legacy  to  a  married  person  may  be 
affected  by  the  provisions  of  his  or  her  marriage  settlement,  if  that  pro- 
vides for  the  settlement  of  after-acquired  property  {Scholfield  v.  Spooner, 
1884,  26  Ch.  D.  94). 

An  executor  who  was  unaware  of  the  settlement  would  not,  how- 
ever, be  liable  for  having  paid  the  legacy  to  the  legatee. 

[Where  there  is  a  legacy  to  a  "  wife,"  the  word  must  bear  its  priind 
facie  meaning,  as  referring  to  the  wife  existing  at  the  date  of  the  will, 
if  there  is  no  context  to  control  that  jprinid  facie  meaning  {In  re  Coley, 
[1903]  2  Ch.  102);  but  otherwise,  may  mean  the  second  wife,  if  there  is 
sufficient  context  in  the  will  to  support  the  contention  {In  re  Drevj, 
[1899]  1  Ch.  336).] 

[6.  Classes  of  Persons. — E.g.  as  in  the  form  "  the  children  of  A.  and  B.'* 
Ordinarily  this  would  be  a  half-share  to  the  children  of  A.,  and  a  half- 
share  to  the  individual  B.,  but  the  expression  may  mean  "  the  children 
of  A.  and  the  children  of  B.,"  and  in  a  will  must  have  that  meaning  if 
B.  to  the  knowledge  of  the  testator  be  dead,  leaving  children  still  alive. 
See  In  re  W^a/i?'a7i, |[1906]  1  Ch.,  at  p.  66.  A  gift  to  "A.  and  B.  and 
the  children  of  C."  is  not  a  class  gift,  but  is  divisible  in  equal  thirds 
{Capes  V.  Dalton,  1902,  86  L.  T.  129).] 

A  legacy  to  an  attesting  witness,  or  his  or  her  spouse,  is  void. 
See  Will. 

As  to  legacies  for  charitable  purposes,  see  Charities. 

Legacies  are  sometimes  given  for  quasi-charitable  or  public  purposes ; 
for  instance,  the  promotion  of  yacht-racing  {In  re  Nottage,  [1895]  2  Ch. 
649)  [but  such  a  gift,  the  object  of  which  is  the  encouragement  of  a 
mere  sport  or  game  primarily  calculated  to  amuse  individuals  apart  from 
benefit  to  the  community  at  large,  cannot  upon  the  authorities  be  held 
to  be  charitable,  though  such  sport  or  game  is  to  some  extent  beneficial 
to  the  public"  {-per  Lopes,  L.J.,  at  p.  656  ihid)^ 

III.  The  Classification  of  Legacies. 

Legacies  are  either  specific,  demonstrative,  or  general.  [As  to 
whether  debts  owing  by  sons  to  the  testator  and  forgiven  by  him  in 
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his  will  are  specific  legacies  or  general  legacies,  see  In  re  Wedmore, 
[1907]  2  Ch.  277.] 

A  specific  legacy  is  the  gift  of  a  particular  thing,  the  property  of 
the  testator  {Bothamley  v.  Sherson,  1875,  L.  R.  20  Eq.  304). 

A  direction  to  purchase  a  specified  article,  such  as  a  picture,  and 
present  it  to  the  legatee,  is  not  a  specific  legacy,  for  the  legatee  could 
elect  to  take  the  value  instead  (In  re  Bowes,  [1896]  1  Ch.  507). 

To  constitute  a  legacy  specific,  it  must  be  clear  that  the  testator 
referred  to  a  particular  thing,  as  distinguished  from  any  one  of  the 
same  species.  Thus  a  legacy  of  my  £100  stock,  or  my  shares  in  the 
X.  Company,  is  specific;  while  a  legacy  of  "  £100  stock,"  "  ten  shares," 
is  not  per  se  specific,  even  though  the  testator  had  that  exact  amount 
{In  re  Gray,  1887,  36  Ch.  D.  205).  [But  where  a  legatee  was  to  receive 
"  twenty  Northern  Bank  shares  "  and  the  testator  was  possessed  of  "  A  " 
shares  worth  £26  each  and  also  "B  "  shares  worth  £13  each,  the  legatee 
was  allowed  to  select  twenty  of  the  "  A "  shares  {O'Donnell  v.  Welsh, 
[1903]  1  Jr.  R  115).] 

A  specific  legacy  is  liable  to  Ademption,  but  not  to  Abatement, 
until  the  general  legacies  have  been  exhausted.  And  although,  if  a 
testator  sells  or  disposes  of  an  article  specifically  bequeathed,  the  legacy 
fails;  yet,  however,  if  he  has  pledged  or  charged  a  chattel  which  he 
bequeaths  specifically,  the  legatee  does  not  merely  get  the  right  to 
redeem  the  chattel,  but  is  entitled  to  have  the  charge  paid  off  out 
of  the  testator's  residuary  assets  {Bothamley  v.  Sherson,  1875,  L.  R. 
20  Eq.  304),  but  has  no  right  to  contribution  from  other  specific 
legatees  (In  re  Butler,  [1894]  3  Ch.  250).  The  same  rule  would  probably 
apply  where,  at  the  testator's  death,  the  chattel  was  subject  to  a  lien 
for  repairs,  or  where,  by  reason  of  adverse  claims  or  the  like,  expendi- 
ture was  necessary  to  obtain  possession  of  it.  Of  course,  if  the  terms 
used  in  the  will  show  that  the  testator  meant  to  give  his  interest  in 
the  chattel,  be  it  what  it  might,  to  the  legatee,  the  principle  of  the 
above  cases  no  longer  applies.     [See  also  In  re  Betty,  [1899]  1  Ch.  821.] 

However,  liabilities  accrued  after  the  testator's  death  in  respect  of  a 
specifically  bequeathed  chattel  fall  on  the  legatee  (Hawkins  v.  Hawkins, 
1880,  13  Ch.  D.  470;  Adams  v.  Ferick,  1859,  26  Beav.  384;  53  E.  R 
946).  Thus  if  a  testator  makes  a  specific  bequest  of  shares  not  fully 
paid  up,  while  calls  made  before  the  testator's  death  must  be  paid  out 
of  his  general  estate,  the  legatee  must  bear  future  calls  himself  (Bay  v. 
Day,  1860,  1  Dr.  &  S.  261;  62  E.  R  378;  Armstrong  v.  Burnet,  1855, 
20  Beav.  424;  52  E.  R  666;  Lindley  on  Companies,  6th  ed.,  1902,  vol.  i. 
pp.  739  et  seq.). 

A  gift  of  residue  may  be  specific  (Robertson  v.  Broadhent,  1883, 
8  App.  Cas.  812).  The  question  wliether  a  particular  legacy  is  general 
or  specific  is,  liowever,  one  of  construction,  the  leaning  of  the  Court 
being  to  consider  legacies  as  general  rather  than  specific.  Thus  an 
enumeration  of  a  number  of  specific  articles  as  part  of  a  residuary 
bequest  is  j/rimd  fade  regarded  as  intended  to  insure  the  inclusion  of 
those  articles,  and  does  not  create  a  specific  legacy  of  them  (Fielding  v. 
Fresion,  1857,  1  De  G.  &  J.  438 ;  44  E.  R.  793).  [See  also  In  re  Green, 
1888,  40  Ch.  U  610.] 

A  demonstrative  legacy  is  a  general  legacy  with  a  reference  to  a 
particular  fund  for  payment.  "  It  is  so  far  general,  and  differs  so  much 
in  effect  from  one  properly  specific,  that  if  the  fund  be  called  in,  or  fail, 
the  legatee  will  not  be  deprived  of  his  legacy,  but  will  be  permitted  to 
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receive  it  out  of  the  general  assets  {In  re  Tunno,  1890,  45  Ch.  D.  66) ; 
yet  the  legacy  is  so  far  specific  that  it  will  not  be  liable  to  abate  with 
general  legacies  upon  a  deficiency  of  assets  "  (Tempest  v.  Tempest,  1857, 
7  De  a,  M.  &  G.,  at  p.  473  ;  44  E.  K.  185).  Thus  a  gift  of  £100,  to  be 
paid  out  of  the  proceeds  of  a  policy  or  out  of  stock,  is  demonstrative, 
but  a  gift  of  money  out  of  money,  or  stock  out  of  stock,  is  specific 
(Davies  v.  Fowler,  1878,  L.  K.  16  Eq.  308 ;  In  re  Pratt,  [1894]  1  Ch. 
491). 

Every  legacy  which  is  neither  specific  nor  demonstrative  is  general. 

IV.  Conditional  Legacies. 

A  legacy  may  be  given  upon  condition  that  the  legatee  does,  or 
refrains  from  doing  some  act. 

Conditions  are  either  precedent  or  subsequent ;  that  is,  the  legatee 
is  to  perform  the  condition  either  before  he  gets  his  legacy,  or  after. 
If  a  condition  precedent  is  impossible,  the  legatee  of  course  cannot 
comply  with  it,  and  therefore  does  not  get  his  legacy  {Robinson  v.  Wheel- 
uoright,  1856,  6  De  G.  M.  &  G.  535 ;  43  E.  E.  1342),  unless  the  performance 
was  rendered  impossible  by  the  act  of  the  testator,  or  unless  the  impos- 
sibility was  absolute  and  obvious  {Gath  v.  Burton,  1839,  1  Beav.  478 ; 
48  E.  R.  1025).  An  illegal  or  immoral  condition  precedent  is  void 
{Brovm  v.  Peck,  1758,  1  Eden,  140 ;  28  E.  E.  637).  [See  also  In  re 
Hope- Johnstone,  [1904]  1  Ch.  170,  where  it  was  held  that  a  trust  for  a 
wife  that  she  should  cease  to  be  entitled  if  she  no  longer  cohabited 
with  her  husband,  and  where  there  was  a  separation  by  mutual  agree- 
ment, was  not  against  public  policy.  Also  in  gifts  to  a  class  a  will 
speaks  from  death,  and  therefore  a  bequest  to  a  woman's  future  illegiti- 
mate children  born  in  the  testator's  lifetime,  and  not  defined  by  reference 
to  actual  paternity,  is  not  uncertain  or  contrary  to  public  policy  (but 
not  so  in  a  gift  by  deed)  {In  re  loveland,  [1906]  1  Ch.  542).] 

The  impossibility,  illegaUty,  or  immorality  of  a  condition  subsequent 
simply  destroys  the  condition  and  leaves  the  original  gift  unaffected 
{Wilkinson  v.  Wilkinson,  1871,  L.  E.  12  Eq.  604;  [In  re  Greenwood, 
[1903]  1  Ch.  749]).  The  commonest  conditions  imposed  by  testators 
relate  to — 

1.  Marriage. — A  condition  subsequent  in  general  restraint  of  marriage 
is  void  {Morley  v.  Rennoldson,  [1895]  1  Ch.  449  [In  re  Wright,  [1907] 
1  Ch.  231]);  but  a  gift,  at  anyrate  to  a  woman,  for  her  support  until 
marriage,  is  good.     [See  In  re  Howard,  [1901]  1  Ch.  412.] 

Conditions  in  partial  restraint  of  marriage,  such  as  prohibiting 
marriage  without  consent,  or  under  a  certain  reasonable  age,  or  with  a 
person  of  inferior  social  position,  or  of  a  particular  religious  belief,  are 
valid ;  but  conditions  subsequent  of  this  nature,  unless  fortified  by  the 
property  being  given  otherwise  on  non-compHance  with  the  condition, 
are  deemed  merely  "  in  terrorem," — intended  to  make  the  legatee 
unhappy  if  he  or  she  does  not  fulfil  them, — and  have  no  legal  effect. 

The  only  common  condition  precedent  relating  to  marriage  is  when 
a  legacy  is  given  to  a  person  on  his  or  her  marriage  with  consent. 

In  this  case  the  condition  is  satisfied  by  marriage  without  consent 
{Gray  v.  Gray,  1889,  23  L.  E.  Ir.  399),  unless  {a)  there  is  a  gift  over, 
or  (h)  the  consent  is  only  required  for  marriage  under  twenty-one  (or 
some  reasonable  age)  {Stackpole  v.  Beaumont,  1796,  3  Ves.  89;  30  E.  R. 
909;   3  E.  E.  52).     [Where  a  testator  bequeathed  an  annuity  to  his 
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son,  and  supplemented  this  by  a  further  annuity  in  case  he  married 
witli  the  previous  consent  in  writing  of  the  trustees,  it  was  held  that 
as  the  testator  had  provided  for  his  son  in  any  event  the  condition  as 
to  consent  was  not  "  in  terrorem  "  and  was  valid  {In  re  Nourse,  [1899] 
1  Ch.  63).] 

2.  Conditions  of  giving  up  other  property  or  making  payments  to 
other  persons.  The  cases  in  which  a  condition  of  this  description  is 
implied,  from  the  testator's  assuming  to  dispose  of  another's  property 
as  his  own,  are  dealt  with  under  Election. 

3.  Conditions,  whether  precedent  or  subsequent,  against  change  of 
religion  are  valid  {Hodgson  v.  Holford,  1879,  11  Ch.  D.  959),  but  quwre 
as  to  the  validity  of  conditions  imposing  a  change  of  religion. 

4.  Conditions  against  disputing  the  validity  of  the  testator's  will, 
or  instituting  administration  proceedings  without  reasonable  cause,  are 
good  {Adams  v.  Adams,  [1892]  1  Ch.  369). 

If  a  will  is  decided  by  legal  proceedings  to  be  invalid,  of  course  any 
condition  contained  therein  against  disputing  it  fails  with  it.  The 
condition  will  only  punish  unsuccessful  attempts  to  upset  the  will. 
Moreover,  if  such  a  condition  purports  to  prohibit  "  all  legal  proceedings 
in  relation  to  the  will,"  or  the  like,  it  will  be  bad,  as  being  too  sweeping. 
Such  a  condition,  in  fact,  causes  the  will  to  commit  suicide,  for  it  pro- 
hibits obtaining  probate  {Rhodes  v.  Muswell  Hill  Land  Co.,  1861,  29  Beav. 
560 ;  54  E.  K.  745). 

5.  Conditions  of  forfeiture  on  bankruptcy  or  alienation.  A  condition 
precedent,  making  a  legacy  payable  only  if  the  legatee,  when  the  time 
for  payment  arrives,  is  not  and  has  not  been  a  bankrupt  or  the  like, 
is  valid.  A  condition  subsequent,  forfeiting  property  which  has  been 
given  absolutely  to  a  legatee,  either  on  alienation  or  bankruptcy,  is  void, 
as  being  inconsistent  with  the  prior  absolute  gift  {Metcalfe  v.  Metcalfe, 
[1891]  3  Ch.  1);  but  such  conditions  are  valid  if  imposed  upon  a  tenant 
for  life  {Blackvuin  v.  Fysh,  [1892]  3  Ch.  209 ;  In  re  Sheward,  [1893] 
3  Ch.  502).  [In  the  case  of  forfeiture  by  bankruptcy,  the  forfeiture 
takes  effect  as  from  the  act  of  bankruptcy,  and  not  as  from  the  adjudica- 
tion {Montejiore  v.  Gnedalla,  [1901]  1  Ch.  435).] 

6.  Conditions  attempting  to  restrict  the  mode  of  user  of  property 
which  has  been  in  the  first  instance  given  absolutely,  are  void. 

Kestrictions  on  alienation  have  already  been  considered. 

Another  form  of  restriction  is  to  endeavour  to  prevent  a  legatee 
froin  touching  the  capital  of  his  legacy ;  as,  for  instance,  directing  that 
he  is  only  to  have  the  income  until  he  is  forty  years  old.  This  is 
me^QainoX  {Saunders  v.  Vaiitier,  1841,  Cr.  &  Ph.  240;  41  E.  K.  482; 
[In  re  Williams,  [1907]  1  Ch.  180).  The  same  principle  applies  to  a 
charity,  whether  corporate  or  unincorporate  {Wharton  v.  Masterman, 
[1895]  A.  C.  186).] 

V.  Words  which  commonly  occur  in  giving  Legacies. 

"Books"  are  not  included  in  a  gift  of  "household  furniture"  {Bridgman 
V.  Dove,  1744,  3  Atk.  202 ;  26  E.  11.  917 ;  Ouselcy  v.  Anstindher,  1847,  10 
Beav.  453 ;  50  E.  K.  656). 

"Books"  includes  manuscripts  {Willis  v.  Curtois,  1838,  1  Beav.  189; 
48E.K.  911). 

"  CotUctUs  "  of  a  desk  or  box  passed  cheques  and  promissory  notes 
therein  {In  re  Rohsmi,  [1891]  2  Ch.  559). 
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''Effects,''  standing  by  itself,  is  capable  of  the  widest  meaning,  and 
may  comprise  the  whole  real  and  personal  estate  of  the  deceased  {Hall 
V.  Hall,  [1892]  1  Ch.  361);  but  when  the  word  "effects"  follows  a 
mention  of  furniture,  plate,  or  the  like,  or  is  used  with  reference  to 
locality,  its  meaning  will  be  narrowed  to  articles  ejusdem  generis  with 
those  mentioned,  or  articles  usually  considered  as  having  local  position. 
Thus  a  bequest  of  "  furniture  and  effects  at  the  testator's  house  "  did  not 
carry  bank  notes,  bonds,  or  jewellery  {In  re  Miller,  1889,  61  L.  T.  365); 
[nor  did  "all  my  household  furniture  and  effects  in  my  residence, 
Abbey  Street,"  pass  a  quantity  of  wool  (part  of  stock-in-trade)  stored 
in  a  store  at  the  rear  of,  admittedly,  part  of  the  Abbey  Street  house 
{Macphail  v.  Phillips,  [1904]  1  Ir.  K.  155).  A  bequest  of  "all  the 
furniture  and  other  personal  effects  belonging  to  me,  and  which  at  the 
date  of  my  death  are  at  the  Eoebuck  Hotel,"  passes  the  furniture,  linen, 
plate,  glass,  china  and  other  effects  at  the  hotel,  whether  used  for 
domestic  or  for  hotel  purposes,  but  it  does  not  pass  trade  and  tenant's 
fixtures  {In  re  Seton-Smith,  [1902]  1  Ch.  717)]. 

Foreign  Money. — Legacies  are  to  be  paid  in  the  currency  of  the 
country  where  the  testator  resided ;  and  the  value  of  a  legacy  given  in 
foreign  coin  by  a  testator  domiciled  in  the  foreign  country  is  to  be  taken 
at  the  standard  par  of  exchange,  and  not  the  actual  current  exchange  of 
the  day  {Cockerell  v.  Barber,  1810,  16  Ves.  461 ;  33  E.  E.  1059  ;  53  R  E. 
27;  [Manners  v.  Pearson,  [1898]  1  Ch.,  at  p.  593)]. 

''Furniture  "  includes  pictures,  plate,  linen,  and  curiosities  of  all  kinds 
exhibited  as  ornaments,  but  not  books,  wearing  apparel,  wines,  sporting 
weapons,  scientific  instruments,  or  tenant's  fixtures  {Manton  v.  Tahois, 
1885,  30  Ch.  D.  92). 

"  Goodwill "  will  not  carry  the  business  premises  without  assistance 
from  the  context  {Blake  v.  Shaiu,  1860,  Joh.  732;  70  E.  E.  615),  nor  the 
capital  or  book  debts  {Delany  v.  Delany,  1885,  15  L.  E.  Ir.  55). 

"  Household  effects  "  has  much  the  same  meaning  as  "  furniture,"  but 
will  include  wine  {In  re  Bourne,  1888,  58  L.  T.  537;  and  see  "effects," 
supra).  [A  gift  of  "household  furniture,  books,  pictures,  paintings, 
engravings,  plate,  linen,  china,  and  other  effects,"  was  held  to  include 
carriages,  horses,  and  all  pictures  whether  in  the  house  or  elsewhere, 
but  not  jewellery  {In  re  Hammersley,  1899,  81  L.  T.  150).  In  the  above 
case  Parker  v.  Marchant,  1842,  1  Y.  &  C.  C.  C.  290;  62  E.  E.  893; 
and  Anderson  v.  Anderson,  [1895]  1  Q.  B.  753,  were  cited  with 
approval.] 

["  Other  Articles  of  Household  or  Domestic  Useand  Ornament!' — A  testator 
died  possessed  of  a  valuable  collection  of  orchids,  having  left  a  will  pro- 
viding, inter  alia,  as  above.  It  was  proved  that  some  of  the  plants  were 
from  time  to  time  brought  into  the  house  for  ornament,  and  such  were 
from  time  to  time  replaced  by  others.  An  inquiry  was  ordered  as  to 
what  plants  were  from  time  to  time  used  as  ornaments,  and  the  legatee 
was  held  entitled  to  the  proceeds  of  the  sale  of  such  plants  {In  re  Owen, 
1898,  78  L.  T.  643).] 

"  Jewellery  "  would  not  pass  a  collection  of  coins  {Sudbury  v.  Brown, 
1856,  4  W.  E.  736). 

Locality. — A  legacy  of  "  goods  "  or  the  like  at  a  particular  place  will 
pass  everything  at  the  place  except  stocks,  shares,  debentures,  or  mort- 
gages, or  the  like,  the  documents  relating  to  which,  though  at  the  place, 
are  merely  evidences  of  property,  and  not  the  property  itself. 

Such  a  bequest  will  also  include  articles  which  have  been  temporarily 
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removed  for  any  purpose,  such  as  repair,  valuation,  or  safe  custody 
{Spencer  v.  SjxTicer,  1856,  21  Beav.,  at  p.  549;  52  E.  K.  972);  but  prob- 
ably not  articles  ordered  to  be  sent  to  the  place,  but  not  yet  delivered 
(Lan£  V.  Sewell,  1874,  43  L.  J.  Ch.  378;  Field  v.  Feckett,  1861,  29  Beav. 
573 ;  54  E.  R.  750). 

[As  to  plate  usually  kept  in  one  house  temporarily  resting  in  the  other 
at  testator's  death,  where  there  were  bequests  to  two  different  persons  of 
two  houses,  and  the  plate,  etc.,  therein,  see  In  re  The  Earl  of  Stamford, 
1905-1906,  22  T.L.R.  81,632.] 

"  Money  "  may,  with  some  assistance  from  the  context,  comprise  the 
whole  residuary  personal  estate  {In  re  Cadogan,  1883,  25  Ch.  D.  154), 
as  where  the  "  residue  of  my  money  after  paying  debts  "  is  given,  [and 
"  the  rest  of  my  money  "  {In  the  goods  of  Bramley,  [1902]  P.  106),  where 
it  is  pointed  out  that  the  meaning  to  be  attached  to  the  word  money,  in 
construing  a  will,  is  not  absolute  and  technical,  but  must  depend  upon 
the  context  and  surrounding  circumstances]. 

But  the  proper  meaning  of  "  money  "  (and  the  term  "  ready  money  " 
is  hardly  capable  of  any  other),  is  current  coin,  bank  notes,  and  ascer- 
tained sums  in  the  hands  of  third  persons,  such  as  bankers  or  agents,  on 
behalf  of  the  testator  {Byrom  v.  Brandreth,  1873,  L.  E.  16  Eq.,  at  p.  479) ; 
[money  on  deposit  at  a  bank  and  subject  to  more  than  twenty-four  hours' 
notice  of  withdrawal  does  not  pass  under  a  bequest  of  "  ready  money  " 
{In  re  Price,  [1905]  2  Ch.  55);  nor  does  money  on  deposit  withdrawable 
at  fourteen  days'  notice  {In  re  Wheeler,  [1904]  2  Ch.  66).  The  term 
"  money  "  includes  a  deposit  note  at  a  bank  in  the  testator's  own  name, 
and  repayable  in  four  years  {Harper's  Trustees  v.  Bain,  1903,  5  F.  716). 
"  Monies  owing  to  me  at  the  time  of  my  decease  "  include  monies  on 
deposit  at  a  bank,  whether  under  notice  of  withdrawal  or  not  {In  re 
Derbyshire,  [1906]  1  Ch.  135).  But  a  bequest  of  "  house  furniture,  and 
whatever  is  in  the  house  I  now  dwell  in,  and  in  the  house  adjoining, 
so  far  as  it  belongs  to  me,"  does  not  pass  a  sum  of  money  kept  in  a 
lx)x  in  the  house,  even  though  the  testator  was  in  the  habit  of  keeping 
fluctuating  sums  of  money  regularly  in  such  box  {In  re  O'Brien,  [1906] 
1  Ir.  R.  649)]. 

Legacies  are  sometimes  given  in  moneys  of  account,  such  as  guineas, 
or  in  foreign  money,  as  dollars  or  rupees  (where  the  testator's  domicile 
is  English).  In  this  case  it  is  apprehended  that  the  legatee  must  be 
paid  at  the  standard  par  of  exchange,  and  could  not  either  insist  on,  or 
be  compelled  to  take,  payment  in  the  actual  coins. 

*' Plate"  means  silver-plate,  and  does  not,  or  did  not  in  1863,  include 
plated  articles,  unless  there  were  no  silver  articles  {Holden  v.  Ramsbottom, 
1863,  4  Gif.  205 ;  66  E.  R.  680).  It  is  doubtful  whether  "  plate  "  would 
include  jewellery. 

{Securities, — "All  securities  for  money  standing  invested  in  my  name'* 
refer  to  investments  generally  which  were  standing  in  the  testatrix's 
name  at  the  time  of  her  death  {In  re  Johnson,  1904,  89  L.  T.  84. 
520).]^ 

'•  Shares "  do  not,  properly  speaking,  cover  debenture  bonds  {In  re 
Jiodman,  [1891]  3  Ch.  135),  but  will  include  stock  {Morrice  v.  Aylmer, 
1845,  L  R.  7  H.  L.  717),  and  also  debentures,  if  the  testator  had  no 
shares  in  the  company  {In  re  Weeding,  [1896]  2  Ch.  364). 

[As  to  "shares"  misnamed  by  testator  in  ignorance,  see  Flood  v.  Flood, 
[1902]  1  Ir.  R.  538,  and  as  to  the  "  locality  "  of  "  shares,"  see  In  re  Clark, 
[1904]  1  Ch.  294. 
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Where  a  testator  gave  "  my  140  shares  in  the  Crown  Brewery  Com- 
pany," but  possessed  280  £5  shares  in  the  company,  of  which  40  were 
fully  paid  and  the  remainder  only  half  paid,  the  bequest  was  ordered  to 
be  satisfied  out  of  the  part-paid  shares  {In  re  Cheadle,  [1900]  2  Ch.  620 ; 
see  also  ODonnell  v.  Welsh,  [1903]  1  Ir.  E.  115).] 

{Pictures  given  to  a  person  for  her  use  and  enjoyment  thereof  during 
life  do  not  restrict  the  gift  to  personal  user.  The  legatee  may  let  a  flat 
in  which  these  pictures  are  hung  {In  re  Williamson,  1906,  94  L.  T.  813, 
following  Marshall  v.  Blew,  1741,  2  Atk.  217 ;  26  E.  K.  534).] 

Selection. — A  person  to  whom  such  things  as  he  may  select  from  the 
testator's  library  or  pictures  or  plate  are  bequeathed,  may  select  the 
whole  lot  {Arthur  v.  McKi7i7ion,  1879,  11  Ch.  D.  385);  [approved  and 
followed  In  re  Sharland,  1896,  74  L.  T.  664]. 

The  above  rules  are  all  subject  to  the  cardinal  rule  that  the  whole 
will  is  to  be  looked  at,  and  that  an  examination  of  the  whole  will  may 
show  that  a  testator  did  not  use  an  expression  in  its  proper  meaning, 
but  with  some  secondary  signification. 

VI.  Failure  of  Legacies, 

A  legacy  may  fail  from 

(i.)  Invalidity  or  revocation  of  the  instrument  conferring  it  (Will). 

(ii.)  The  uncertainty  or  vagueness  of  the  terms  of  the  bequest  (for 
instance,  a  legacy  of  a  "  handsome  gratuity  "  is  void  {Juhher  v.  Juhher, 
1839,  9  Sim.  503;  59  E.  E.  452;  47  E.  E.  291;  Asten  v.  Asten,  [1894] 
3  Ch.  260)),  or  uncertainty  as  to  the  person  designated  as  legatee  {In  re 
Stephenson,  [1879]  1  Ch.  75);  [but  a  devise  of  "such  portions  as  may  be 
determined  by  the  executors"  to  daughters  according  to  the  value  of 
their  services  to  the  farm,  or  according  to  the  matches  they  may  make, 
is  not  void  for  uncertainty  {In  re  Conn,  [1898]  1  Ir.  E.  337)]. 

(iii.)  The  insolvency  of  the  testator's  estate  (Abatement). 

(iv.)  (In  the  case  of  a  specific  legacy)  the  testator  having  disposed  of 
it  in  his  lifetime  (Ademption). 

(v.)  By  the  testator  paying  the  legacy  in  his  lifetime. 

This,  which  is  only  of  importance  as  regards  general  legacies,  is 
only  applicable  as  regards  legatees  to  whom  the  testator  stood  in  loco 
parentis. 

Thus  if  a  testator  by  his  will  leaves  B.,  a  stranger,  £100,  and  subse- 
quently gives  B.  £100,  even  during  his  last  illness,  this  will  not  deprive 
B.  of  his  legacy,  unless  it  is  proved  that  the  testator  so  intended,  or 
unless  the  legacy  was  expressly  given  for  a  particular  object,  and  the 
sum  of  money  was  handed  over  expressly  for  the  same  object  {Pankhurst 
V.  Howell,  1870,  L.  E.  6  Ch.  136 ;  In  re  Pollock,  1885,  28  Ch.  D.  552;  In 
re  Fletcher,  1888,  38  Ch.  D.  373 ;  Wetherly  v.  Dixon,  1815,  19  Ves.  407; 
34  E.  E.  568  ;  13  E.  E.  228).  [The  rule  applies  to  a  charity  equally  as  to 
individuals  {In  re  Corbett,  [1903]  2  Ch.  326).]  But  if  the  legacy  was  given 
to  a  child,  or  to  a  person  to  whom  the  testator  had  placed  himself  m  loco 
parentis  {Rogers  v.  Soutten,  1838,  2  Keen,  598 ;  48  E.  E.  758 ;  44  E.  E.  289 ; 
Watson  V.  Watson,  1864,  33  Beav.  574;  55  E.  E.  491),  then,  in  order  to 
produce  equality  among  all  the  children  or  persons  in  a  similar  position, 
a  subsequent  {In  re  Peacock's  Estate,  1872,  L.  E.  14  Eq.  236)  gift  will 
satisfy  the  legacy,  either  absolutely  or  j/ro  tanto  {Meinertzagen  v.  Walters, 
1872,  L.  E.  7  Ch.  670;  Zeighton  v.  Leighton,  1874,  L.  E.  18  Eq.  458;  In 
re  Lacon,  [1891]  2  Ch.  482 ;  [In  re  Furness,  [1901]  2  Ch.  346).]    Similarly, 
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a  gift  to  a  daughter's  husband,  in  contemplation  of  the  marriage,  will 
satisfy  a  legacy  to  her  {Durham  v.  Wharton,  1835,  3  CI.  &  Fin.  146;  6  E.  R. 
1392 ;  39  K.  K.  13).  It  is  important  to  notice  that  the  doctrine  is  only 
applied  to  produce  equality  between  children ;  [but  the  rule  established 
hy  Holmes  v.  Holmes,  1783,  1  Bro.  C.  C.  555;  28  E.  R.  1295,  that  the 
presumption  against  double  portions  will  not  prevail  where  the  testa- 
mentary portion  and  subsequent  advancement  are  not  ejusderti  generis 
has  been  left  untouched  by  modern  decisions  {In  re  Jaques,  [1903]  1  Ch. 
267).]  As  between  a  child  and  other  persons,  the  child  will  take  both 
the  legacy  and  the  gift  {Mcinertzagen  v.  Walters,  1872,  L.  E.  7  Clf.  670 ; 
[In  re  Heather,  [1906]  2  Ch.  230];  see  also  Satisfaction). 

(vi.)  The  death  of  the  legatee  in  the  testator's  lifetime.  The  legacy 
is  then  said  to  lapse.  The  testator  may  of  course  provide  for  the  event 
of  the  legatee  so  dying,  and  may  then  give  the  legacy  to  the  personal 
representatives  of  the  legatee,  so  that  it  will  be  distributable  as  part  of 
the  legatee's  estate.  A  gift  to  A.  and  his  executors  will  not,  however, 
prevent  lapse,  nor  a  gift  to  A.  or  his  executors  {Aspinall  v.  Duckworth, 
1866,  35  Beav.  307;  55  E.  R.  914).  This  last  rule  furnishes  a  singular 
instance  of  departure  from  the  two  fundamental  principles  of  construing 
wills.  For  the  words  used  are  not  given  their  primary  legal  meaning ; 
and  the  result  reached  being  the  same  as  if  the  words  "  or  his  executors  " 
had  been  omitted,  the  rule  of  giving  to  every  word  used  by  the  testator 
some  meaning,  if  possible,  is  infringed. 

[Where  a  testator  gave  a  legacy  of  £1000  to  A.  payable  "  six  years 
after  my  decease,"  and  A.  died  before  the  expiration  of  the  time,  it  was 
held  that  there  was  no  gift  except  in  this  direction  to  pay,  and  that 
everything  depended  on  the  expiration  of  six  years,  and  that  A.  not 
having  survived  this  period,  his  estate  would  not  receive  the  £1000 
{In  re  Eve,  1905,  93  L.  T.  235).] 

The  33rd  section  of  the  Wills  Act  enacts  that  a  gift  to  issue  of  the 
testator  will  not  lapse  if  issue  of  the  legatee  survive  the  testator.  The 
Act  does  not,  however,  give  the  legacy  to  the  surviving  issue,  but  renders 
it  applicable  as  part  of  their  deceased  ancestor's  estate  {In  re  Masons 
Will,  1865,  34  Beav.  494;  55  E.  R.  726);  and  the  section  has  no  appli- 
cation to  a  gift  to  issue  of  the  testator  as  a  class,  even  though,  as  it  turns 
out,  the  class  consists  of  a  single  individual  {In  re  Harvey,  [1893]  1  Ch. 
567). 

A  gift  to  a  number  of  named  persons  as  tenants  in  common  is  a  gift 
of  so  many  distinct  shares,  and,  if  one  legatee  dies  before  the  testator, 
the  shares  of  the  others  are  not  increased,  but  the  share  of  the  one  so 
dying  either  falls  into  the  residue  or  passes  as  on  an  intestacy,  as  the 
case  may  be  {Ramsay  v.  Shelmerdine,  1865,  L.  R.  1  Eq.  129 ;  Sykes  v. 
Sykes,  1868,  L.  R.  3  Ch.  301 ;  In  re  Palmer,  [1893]  3  Ch.  369). 

But  if  the  gift  be  to  a  number  of  named  persons  as  joint-tenants,  and 
one  die  before  the  testator,  the  others  take  the  whole  {Morley  v.  Bird, 
1798,  3  Ves.  Jun.  628;  30  E.  R.  1192;  4  R.  R.  106). 

If  the  gift  be  to  a  class  of  persons  (that  is,  to  a  number  of  persons 
identified  by  their  alike  possessing  a  particular  attribute),  whether  as 
joint-tenants  or  tenants  in  common,  then,  inasmuch  as  the  persons 
forming  the  class  are  ascertained  at  the  testator's  death,  the  fact  that 
a  particular  person  would,  if  he  had  survived  tlie  testator,  have  been  a 
member  of  the  class,  is  oljviously  immaterial,  and  the  persons  forming 
the  class  at  the  death  of  the  testator  take  the  whole  fund  {Dimond 
V.  Bostock,  1875,  L  R.  10  Ch.  358).     A  named  person  may  be  one  of  a 
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class  if  he  possesses  that  common  attribute  which  defines  the  class  {In 
re  Featherstone,  1882,  22  Ch.  D.,  at  p.  121);  and  a  gift  to  children  by 
name,  "  and  such  children  as  should  be  thereafter  born,"  is  a  gift  to  the 
class  {In  re  Jackson,  1883,  25  Ch.  D.  162). 

[A  gift  by  will  to  a  class  properly  so  called,  and  A.  equally,  so  that 
the  testator  contemplates  A.  taking  the  same  share  that  each  member 
of  the  class  will  take,  is  prima  facie  a  gift  to  a  class  {In  re  Moss,  [1899] 

2  Ch.  315).  See  also  Kingsbury  v.  Walter,  [1901]  A.  C.  187 ;  Kekcwich 
V.  Barker,  1903,  88  L.  T.  130.  So  where  there  is  a  gift  of  income  to 
two  persons  "  so  that  each  shall  receive  half  during  their  lives,"  and  one 
dies,  the  income  of  the  whole  fund  goes  to  the  other  during  life  {In  re 
Telfair,  1902,  86  L.  T.  496).] 

(vii.)  A  legacy  may  fail  from  the  non-happening  of  the  event  upon 
which  the  legacy  was  given  (see  supra,  Conditional  Legacies). 

[(viii.)  The  illegality  of  the  bequest  itself,  e.g.  a  gift  of  income  to 
keep  in  repair  a  tomb  {In  re  Rogerson,  [1900]  1  Ch.  715). 

(ix.)  The  destruction  of  the  subject-matter  of  the  legacy,  e.g.  a  devise 
of  interest  arising  from  money  invested  in  the  Lambeth  Waterworks 
Company,  where  the  company  had  ceased  to  exist  between  the  date  of 
the  will  and  the  testator's  death.  It  had,  in  fact,  been  acquired  by  the 
Water  Board  under  the  provisions  of  the  Metropolitan  Water  Act,  1902 
{In  re  Slater,  1907,  1  Ch.  665).] 

VII.  Vesting  of  Legacies. 

In  the  absence  of  express  direction,  a  legacy  becomes  due  on 
the  death  of  the  testator,  though  it  will  not  then  be  payable.  But 
where  the  will  fixes  some  future  time  for  the  payment  of  the  legacy, 
questions  will  or  may  arise  as  to  whether  the  legacy  is  vested  so  as,  on 
the  decease  of  the  legatee  before  the  time  of  payment  arrives,  to  pass 
to  his  representatives,  or  is  contingent  on  the  legatee  himself  being 
alive  at  the  specified  time,  or  on  the  happening  of  some  other  event. 
An  enormous  number  of  cases  have  arisen  on  this  point,  and  only  the 
principal  rules  can  be  here  referred  to. 

(i.)  If  the  legacy  is  given  simply,  and  subsequently  it  is  directed  to 
be  "  paid  "  or  "  transferred  "  on  the  legatee  attaining  twenty-one  or  the 
like,  only  the  payment  is  postponed  {Shrimpton  v.  Shrimpton.  1862,  31 
Beav.  425  ;  54  E.  R.  1203). 

(ii.)  If  the  gift  is  to  the  legatee  "  if  "  or  "  when  "  he  attains  twenty- 
one,  or  in  similar  terms,  the  legacy  is  contingent  on  his  attaining  that 
age  {Hanson  v.  Graham,  1^01,  6  Ves.  239 ;  31  E.  R.  1030;  5  R  K.  277). 

(iii.)  If  the  payment  is  postponed  merely  for  the  convenience  or 
benefit  of  the  testator's  estate,  the  legacy  is  vested  {In  re  Bennett,  1857, 

3  Kay  &  J.  280 ;  69  E.  R.  1114). 

(iv.)  If  interest  is  given  to  the  legatee  in  the  meantime,  either 
directly  or  by  way  of  maintenance  {In  re  Hart's  Trusts,  1858,  3  De 
G.  &  J.  195  ;  44  E.  R.  1243),  the  legacy  is  vested  {Scotney  v.  Lamer,  1886, 
31  Ch.  D.  380). 

(v.)  If  the  language  used  by  the  testator  admits  of  any  reasonable 
doubt  as  to  its  meaning,  the  Court  leans  strongly  in  favour  of  holding 
tiie  legacy  vested,  rather  tlian  contingent,  particularly  when  the  ques- 
tion is  whether  a  legacy  to  a  child  subject  to  its  parent's  life  interest 
is  or  is  not  contingent  on  the  child  surviving  its  parent  {Swallow  v. 
Binns,  1855,  1  Kay  &  J.  417;  69  E.  R.  522;   Wakefield  v.  Maffct,  1885, 
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10  App.  Cas.  422).  (The  above  were  cases  on  deeds,  but  the  same  rule 
applies  to  wills  (In  re  Knowles,  1882,  21  Ch.  D.  806).)  The  testator^s 
language,  must,  however,  leave  room  for  doubt  {Jeyes  v.  Savage,  1875, 
L.  K.  10  Ch.  555).  The  fact  that  a  man  has  made  a  foolish  will  does 
not,  perhaps  unfortunately,  authorise  the  Court  to  make  a  better  one 
for  him. 

VIII.  Payment  of  Legacies. 

Legacies  ordinarily  become  due  at  the  death  of  the  testator,  but  are 
not  payable  for  a  year ;  the  executors  being  entitled  to  that  period  for 
getting  in  the  assets  and  paying  the  debts;  and  a  testator  cannot 
compel  his  executors  to  pay  a  legacy  sooner,  even  by  directing  immediate 
payment. 

The  executors  may,  however,  do  so  if  they  have  funds,  and  have  no 
reason  to  doubt  the  solvency  of  the  estate  {Angerstein  v.  Martin,  1823, 
T.  &  K.,  at  p.  241 ;  37  E.  K.  1087 ;  24  E.  R.  32 ;  In  re  Kay,  [1897] 
2  Ch.  518 ;  [In  re  Lord  de  Clifford's  Estate,  [1900]  2  Ch.  707]);  and  an 
executor  who  refused  without  reason  to  pay  an  immediate  legacy  to  a 
wife,  especially  if  it  was  directed  to  be  paid  in  priority  to  other  legacies, 
would  certainly  act  improperly,  and  would  endanger  his  costs  {In  re 
Kay,  [1897]  2  Ch.  518). 

Apart  from  payment  or  actual  delivery,  the  legatee's  full  right  to 
his  legacy  is  acquired  when  the  executor  assents  thereto. 

The  assent  operates  as  an  admission  by  the  executor  that  there  are 
assets  of  the  testator  sufficient  for  the  payment  of  the  legacy. 

Consequently,  he  thereby  renders  himself  personally  responsible  for 
the  payment  in  the  event  of  the  testator's  assets  proving  insufficient, 
unless  he  can  prove  either  that  the  admission  was  made  by  mistake 
(Clark  V.  Bates,  1848,  2  De  G.  &  Sm.  203  ;  64  E.  R.  90),  or  that  the 
assets  were  sufficient  at  the  date  of  the  assent,  and  that  he  is  not 
responsible  for  their  subsequent  loss  (Horsley  v.  ChaUoner,  1750,  2  Ves. 
Sen.,  at  p.  85 ;  28  E.  R.  55 ;  In  re  Bacon,  1889,  42  Ch.  D.  559). 

The  executor  may  assent  to  a  part  of  the  residuary  bequest  being- 
distributed  rateably  among  the  residuary  legatees  without  making  any 
admission  as  to  the  rest  of  the  estate  (Austin  v.  Beddoe,  1893,  W.  N.  78) ; 
but  a  payment  or  assent  to  one  residuary  legatee  (or  one  tenant  in 
common  or  joint-tenant  of  a  legacy)  is  an  assent  to  the  corresponding 
shares  of  the  rest  (Dinsdale  v.  Budding,  1842,  1  Y.  &  C.  C.  C.  265 ; 
62  E.  R.  883). 

Payment  of,  or  assent  to,  one  legacy  does  not,  however,  in  other  cases 
operate  as  an  admission  of  assets  for  other  legacies  of  equal  priority 
(Cadlmry  v.  Smith,  1869,  L.  R.  9  Eq.  37). 

The  assent  need  not  be  in  writing,  or  even  by  express  words,  but 
may  be  inferred  from  conduct,  such  as  paying  interest  (Payne  v.  Tanner, 
1886,  55  L.  J.  Ch.  611),  or  making  payments  on  account  (Payne  v.  Little,, 
1855,  22  Reav.  69 ;  52  E.  R.  1033). 

An  assent  to  a  bequest  to  a  tenant  for  life  is  an  assent  to  the  bequest 
in  remainder  also  (Stevensori  v.  Liverpool,  1874,  L.  R.  10  Q.  B.  81). 

An  executor  is  not  bound  to  pay  legacies  in  cash.  He  may  transfer 
any  part  of  the  testator's  estate  (Land  Transfer  Act,  1897,  s.  4)  to  a 
legatee  who  is  sui  juris  and  entitled  to  payment,  at  the  fair  market  price 
of  the  day  (In  re  Lepine,  [1892]  1  Ch.  210;  \In  re  Nickels,  [1898]  1  Ch. 
630;  In  re  Beverly,  [1901]  1  Ch.  681]). 

If  a  legacy  is  payable  infutioro,  the  executor  may  invest  the  amount 
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of  the  legacy  in  Consols,  but  not  in  other  trustee  securities,  unless 
authorised  by  the  will  {In  re  Oiutlmvaite,  [1891]  3  Ch.  494;  Steivart  v. 
Sanderson,  1870,  L.  K.  10  Eq.  26).  An  appropriation  in  payment  of  a 
share  of  residue  may  be  validly  made  though  no  corresponding  appro- 
priation is  made  on  behalf  of  the  other  shares  {In  re  Richardson,  [1896] 
1  Ch.  512);  and  if  an  appropriation  of  particular  property  has  been 
validly  made  to  answer  a  legacy,  the  legatee  must  stand  the  chance  of 
gain  or  loss  {Fraser  v.  Micrdoch,  1880,  6  App.  Cas.  855). 

[Sec.  4,  subs.  (1)  of  the  Land  Transfer  Act,  1897,  applies  to  personal 
estate  as  well  as  to  real  estate ;  but  it  does  not,  where  there  is  a  trust 
for  sale  and  conversion,  take  away  the  former  power  of  appropriation 
{In  re  Beverly,  [1901]  1  Ch.  681).] 

A  legatee  sometimes  desires  to  renounce  or  disclaim  his  legacy,  either 
from  the  legacy  being  burdened  with  onerous  conditions,  or  to  confer 
a  benefit  on  the  residuary  legatees.  Probably  a  verbal  renunciation  is 
sufficient,  but  the  more  prudent  course  is  undoubtedly  to  disclaim  by 
a  deed. 

As  regards  interest  on  lecracies — 

A  specific  legacy,  when  the  executor  assents  to  it,  carries  with  it  all 
accretions,  such  as  dividends  and  bonuses,  from  the  death  of  the  testator 
(apportioned  if  necessary.  Pollock  v.  Pollock,  1874,  L.  K.  18  Eq.  329)  {In 
re  Lysaght,  [1898]  1  Ch.  115  ;  In  re  Clements,  [1894]  1  Ch.  665  ;  Maclaren 
v.  Stainton,  1861,  3  De  G.,  F.  &  J.  202 ;  45  E.  E.  855). 

General  legacies  carry  interest  from  the  date  for  payment,  i.e.  generally 
from  the  expiration  of  a  year  from  the  testator's  death. 

Legacies  payable  upon  the  happening  of  a  future  event,  as  the  death 
of  a  tenant  for  life,  carry  interest  from  the  event  {In  re  Waters,  1889, 
42  Ch.  D.  517;  Lord  v.  Lord,  1867,  L.  E.  2  Ch.  782). 

Legacies,  however,  carry  interest  from  the  death  of  the  testator  in 
the  following  cases  : — 

{a)  When  charged  on  land  simply,  without  any  trust  for  sale 
{Spuinvay  v.  Glynn,  1804,  9  Ves.  483;  32  E.  E.  689;  7  E.  E.  279). 

{h)  If  the  legacy  is  in  lieu  of  a  debt  {Clark  v.  Sewell,  1744,  3  Atk.  96 ; 
26  E.  E.  858). 

(c)  Or  is  given  to  a  child  of  the  testator,  or  a  person  to  whom  the 
testator  has  placed  himself  in  loco  parentis  {Martin  v.  Martin,  1866, 
L.  E.  1  Eq.  369),  unless  the  testator  has  otherwise  provided  for  the 
maintenance  of  the  child  {In  re  Moody,  [1895]  1  Ch.  101). 

[According  to  the  practice  of  the  Court  of  Chancery  an  infant  child, 
under  the  will  of  its  parent  entitled  to  a  legacy  contingently  on  its 
attaining  twenty-one,  is  entitled  to  maintenance  during  its  minority  out 
of  the  income  of  the  legacy.  Theoretically,  though  the  legacy  in  such 
a  case  bears  interest  from  the  testator's  death,  it  is  none  the  less  con- 
tingent, and  the  infant  does  not  acquire  an  immediate  vested  interest 
in  the  income,  and  if  it  dies  under  twenty-one  the  surplus  income  not 
applied  for  maintenance  does  not  pass  to  the  infant's  representatives 
{In  re  Boivlhy,  [1904]  2  Ch.  685,  overruling  In  re  Scott,  [1902]  1  Ch. 
918).] 

Under  some  circumstances  interest  is  chargeable  against  a  legatee, 
being  a  child  of  the  testator,  who  has  received  his  legacy  in  advance 
{Dallmeyer  v.  Ballmeyer,  [1896]  1  Ch.  372;  In  re  Lamhert,  [1897]  2  Ch. 
169).    See  Hotchpot. 

The  income  of  a  contingent  legacy  passes  as  residue  pending  the 
contingency  {In  re  Judkins  Trusts,  1884,  25  Ch.  D.  743 ;  [In  re  Holly 
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[1903]  2  Ch.  226]),  unless  the  legacy  is  specific,  or  an  intention  to  sever 
the  legacy  from  the  estate  for  all  purposes  can  be  discerned  {In  re  Medlock, 
1886,  54  L.  T.  828 ;  In  re  Woodin,  [1895]  2  Ch.  309). 

The  rate  of  interest  is  4  per  cent.,  when  payable  out  of  the  testator's 
assets  or  by  a  dilatory  executor,  but  against  an  'executor  jwho  has  been 
guilty  of  misconduct  in  employing  the  assets  for  his  own  purposes, 
5  per  cent,  is  charged,  and  the  legatee  has  the  option  of  taking  the 
profits  which  the  executor  may  have  made  (  Vyse  v.  Foster,  1872,  L.  E. 
8  Ch.  309). 

[Arrears  of  an  annuity  given  by  will  do  not  ordinarily  carry  interest 
(In  re  Eiscoe,  1902,  71  L.  J.  Ch.  347).] 

Paynunt  on  Security  to  Refund. — If  a  legacy  is  defeasible  upon  a 
contingency  which  is  highly  improbable,  as,  for  instance,  upon  the 
reappearance  of  a  person  who  has  not  been  heard  of  for  many  years, 
or  the  birth  of  a  child  to  a  married  couple  of  advanced  'age,  the  Court 
may  direct  payment  to  the  persons  entitled  subject  to  the  contingency, 
upon  their  giving  security  to  refund  the  legacy  if  the  contingency 
happens,  or,  if  the  probability  of  the  contingency  happening  is  very 
small,  upon  an  undertaking  to  refund,  or  even  without  an  undertaking 
(Daniell,  Chan.  Practice,  p.  1779).  The  order  of  the  Court  would,  under 
sec.  3  of  the  Judicial  Trustees  Act,  1896,  completely  protect  an  executor 
who  acted  on  it,  and  the  same  Act  would  protect  an  executor  who  acted 
"  honestly  and  reasonably  "  on  his  own  responsibility.  In  many  cases 
an  indemnity  or  a  policy  of  insurance  against  the  risk  would  sufficiently 
protect  the  executor. 

Retainer. — If  a  legatee  owes  money  to  the  estate,  the  executor  may 
pay  the  legacy  by  setting  it  off  against  the  debt  {In  re  Taylor,  [1894] 

1  Ch.  671),  even  though  statute  barred  {In  re  Akerman,  [1891]  3  Ch. 
212),  [but  the  test  is,  was  there  such  a  debt  owing  that  but  for  the 
Statute  of  Limitations  could  have  been  recovered  ?  {In  re  Wheeler,  [1904] 

2  Ch.  66)],  and  this  right  is  exercisable  against  an  assignee  of  the  legacy 
{In  re  Jones,  [1897]  2  Ch.  190). 

Refunding  Legacies. — If  a  legatee  has  been  paid,  and  the  estate, 
whether  from  the  discovery  of  further  debts  or  the  loss  of  assets,  sub- 
sequently proves  insufficient,  he  may  be  compelled  to  refund  his  legacy 
in  favour  of  creditors  {Fordham  v.  Wallis,  1852,  10  Hare,  217 ;  68  E.  E. 
905),  or  of  an  executor  who  has  had  to  pay  the  creditor  out  of  his  own 
money  {Jerois  v.  Wolferstan,  1874,  L.  E.  18  Eq.  18).  Similarly,  a 
residuary  legatee  may  be  compelled  to  refund  in  favour  of  general 
legatees  {Prowse  v.  Spurgin,  1868,  L.  E.  5  Eq.  99).  As  regards  income, 
it  appears  that  a  creditor  whose  debt  carries  interest  can  get  the  interest 
as  well  as  the  principal,  and  that  he  can  get  at  any  income  of  the 
property  which  he  can  find  in  existence,  but  he  cannot  compel  the 
refunding  legatee  to  account  for  the  income  received  {Hooper  v.  Smart, 
1875.  1  Ch.  D.  90). 

[Legacies  Free  of  Duty. — Where  a  testator  gave  a  number  of  legacies, 
and  provided  that  "  all  the  legacies  and  bequests  given  by  this  my  will 
be  paid  and  given  free  of  all  deduction  for  legacy  or  other  duty,"  and 
by  a  codicil  added  other  legacies,  and  one  to  a  legatee  not  named  in  the 
will,  "given  in  addition  to  those  already  bequeathed,"  it  was  held  that 
the  legacy  to  the  legatee  not  named  in  the  will  was  also  free  of  duty 
{In  re  Scaly,  1901,  85  L.  T.  451;  see  also  In  re  Dalrymple,  1901, 
49  W.  R.  627).]  J  1'  >  > 
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IX.  Miscellaneous. 


Repetition  of  Legacies. — If  a  will  gives  two  legacies  of  different 
amounts  to  the  same  person,  he  is  entitled  to  both  {Curry  v.  Pile,  1787, 
2  Bro.  C.  C.  225;  29  E.  R.  126);  but  if  the  amounts  are  the  same,  the 
second  legacy  is  primd  facie  deemed  a  mistaken  repetition  of  the  first, 
and  the  legatee  will  only  get  one  (Early  v.  Middleton,  1851,  14  Beav. 
453 ;  51  E.  R.  361 ;  2  Coll.  342;  63  E.  R.  765).  But  this  presumption, 
being  opposed  to  the  literal  import  of  the  will,  is  very  readily  rebutted, 
and  parol  evidence  is  admissible  for  that  purpose. 

On  the  other  hand,  if  the  first  legacy  is  given  by  will,  and  a  second 
legacy  of  equal  amount  by  a  codicil,  the  legatee  will  get  both  (  Wilson 
v.  GLeary,  1872,  L.  R.  7  Ch.  448),  unless  it  can  be  made  out  that  the 
second  legacy  was  intended  to  be  given  in  substitution  for  the  first 
{Tuckey  v.  Henderson,  1863,  33  Beav.  174 ;  55  E.  R.  333). 

Legacies  given  in  Succession. — A  legacy  of  articles  which  are  consumed 
in  being  used,  such  as  wines  or  provisions,  to  A.  for  life,  and  then  to  B., 
confers  the  whole  interest  on  A.,  and  B.  will  get  nothing,  even  though 
at  A.'s  death  some  of  the  property  remains  unconsumed  {Cockayne  v. 
Harrison,  1872,  L.  R.  13  Eq.  432).  [Farming  stock  and  implements  of 
husbandry  are  not  articles  qicae  ipso  tisu  consumuntur;  and  a  gift  of  them 
for  life  does  not  confer  an  absolute  interest  {Meyers  v.  Waslibrook,  [1901] 
1  Q.  B.  360).] 

If  absolute  gifts  of  personalty  are  made  to  several  persons  in  succes- 
sion, the  first  in  order  who  survives  the  testator  will  take  everything 
{In  reLowman,  [1895]  2  Ch.  348,  over-ruling  many  older  cases),  although 
if  someone  prior  in  order  had  survived,  he  would  have  taken  nothing. 

When  property  of  a  wasting  character,  such  as  leaseholds  or  termin- 
able annuities,  is  given  to  persons  in  succession,  it  is  the  rule  that, 
although  the  testator  may  not  have  in  terms  directed  a  sale,  neverthe- 
less the  property  must  be  sold,  and  the  proceeds  invested  in  trust 
investments  to  ensure  the  remainderman  getting  the  benefit  designed 
for  him  by  the  testator.  This  is  commonly  known  as  the  rule  in  Howe 
V.  Lord  Dartmouth,  1802,  1  Wh.  &  T.  L.  C.  68;  7  Ves.  137;  32  E.  R. 
56 ;  6  R.  R.  96.  The  converse  of  this  rule,  namely,  that  if  the  pro- 
perty so  bequeathed  in  succession  is  reversionary,  it  must  be  sold  and 
invested  so  as  to  produce  income  for  the  benefit  of  the  tenant  for  life, 
also  holds  good  {Harrington  v.  Atherton,  1864,  2  De  G.,  J.  &  S.  352 ; 
46  E.  R.  411).  [Where  there  is  no  trust  for  conversion  and  a  testator 
gives  to  his  wife  (and  on  her  death  or  second  marriage  to  his  children) 
his  shares  and  interest  in  two  colliery  companies  carried  on  by  him  in 
partnership  with  other  persons,  the  rule  does  not  apply,  and  the  wife 
is  entitled  during  the  widowhood  to  the  profits  of  the  shares  of  the 
business  in  specie  {Stanier  v.  Hodgkinson,  1904,  73  L.  J.  Ch.  179 ;  see 
also  In  re  Bates,  [1907]  1  Ch.  22  ;  In  re  Wilson,  [1907]  1  Ch.  394).] 

The  application  of  the  rule  will  be  prevented  by  any  indication, 
showing  that  the  testator  intended  the  property  to  be  retained  in  specie, 
such  as — 

(1)  A  specific  gift  {Thursby  v.  Thursby,  1875,  L.  R.  19  Eq.  395). 

(2)  The  use  in  the  gift  of  the  income  of  expressions  only  applicable 
to  the  property  in  its  unconverted  state  (see  In  re  Game,  [1897]  1  Ch. 
881,  where,  however,  it  was  held  that  a  reference  to  "  rents  "  of  lease- 
hold houses  did  not  sufficiently  indicate  an  intention  that  they  should 
be  retained). 
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(3)  An  express  trust  to  sell  at  the  death  of  the  tenant  for  life  {Rowe 
V.  Rmve,  1861,  29  Beav.  276 ;  54  E.  E.  633). 

(4)  A  power  of  sale  with  consent  of  the  tenant  for  life  {In  re  Pit- 
cairn,  [1896]  2  Ch.  199). 

Legacies  charged  on  Land. — Apart  from  express  charge  a  testator 
may  use  language  showing  that  he  regards  his  real  and  personal  estate 
as  one  mass  or  one  estate,  out  of  which  he  gives  legacies,  which  are  then 
by  necessary  implication  charged  on  the  real  as  well  as  the  personal 
estate. 

Thus  a  gift  of  legacies  followed  by  a  gift  of  the  "residue  of  my 
real  and  personal  estate"  shows  that  the  testator  considers  he  has 
already  taken  something  out  of  his  real  estate,  which  could  only  be  the 
previous  legacies  (Greville  v.  Brown,  1859,  7  H.  L.  C.  689 ;  11  E.  K. 
275;  Field  V.  Feckett,  1861,  29  Beav.  568;  59  E.  R  748;  Hensman  v. 
Fryer,  1868,  L.  R  3  Ch.  420  ;  see  Marshalling). 

It  may  be  observed  that  in  some  respects,  especially  as  regards 
vesting,  legacies  charged  exclusively  on  land  differ  from  other  legacies. 
Thus  a  legacy  charged  on  land,  as  distinguished  from  the  proceeds  of 
sale  of  land,  carries  interest  from  the  testator's  death ;  but  this  subject 
belongs  rather  to  the  law  of  charges  on  land. 

Accounts. — A  residuary  legatee,  and  a  legatee  whose  legacy  is  pay- 
able, but  is  not  going  to  be  immediately  paid,  are  entitled  to  be 
informed  as  to  the  state  of  investment  of  the  assets,  and  generally  to 
information  as  to  the  outstanding  liabilities,  and  to  see  the  accounts, 
and  also  to  have  copies  at  their  own  expense,  but  not  at  the  expense 
of  the  estate  {Ottley  v.  Gilhy,  1845,  8  Beav.  602;  50  E.  R  237 ;  In  re 
Dartnall,  [1895]  1  Ch.  474);  and  the  executor,  at  anyrate  after  having 
parted  with  the  funds  out  of  which  he  could  have  paid  his  costs,  is 
entitled  to  require  an  applicant  for  information  to  undertake  to  pay 
the  costs  of  answering  the  inquiries  before  incurring  any  expense  in 
obtaining  or  giving  information  {In  re  Bosivorth,  1889,  58  L.  J.  Ch.  433). 

[Authorities. — Theobald  on  Wills,  1905  ed. ;  Seton  on  Decrees,  vol.  ii., 
title  "  Administration ;  "  Williams  on  Exectdors,  1905  ed.,  vol.  ii.] 

Legacy  Duty.— See  Death  Duties. 

Legal  Assets.— See  Assets. 

Legal  Estate.— A  chattel  is  the  subject  of  ownership.  There 
can  be  no  estate  in  a  chattel.  Land,  on  the  other  hand,  does  not  admit  of 
ownership  in  the  strict  sense,  but  of  an  estate  therein  only.  By  legal 
estate,  as  used  in  contradistinction  to  equitable  estate,  we  mean  that 
estate  or  interest  in  land  of  which  alone  the  common  law  and  (before 
the  Judicature  Act,  1873)  the  Courts  administering  the  same  took 
notice. 

It  is  necessary,  in  order  to  enable  complete  rights  of  property  in 
land  to  be  exercised,  that  the  legal  estate  should  be  vested  in  the 
person  exercising  them.  A  person  entitled  even  to  an  absolute  equit- 
able estate  cannot  exercise  all  rights  incident  to  the  land.  For 
example,  the  person  in  whom  the  legal  estate  in  the  reversion  on  a 
lease  is  vested  is  the  only  person  who  can  sue  the  lessee  on  the 
covenants  contained  in  it,  or  wlio  can  distrain  for  rent,  or  who  can 
niamtain  ejectment  on  a  proviso  for  re-entry.  See  Landlord  and 
Tenant.     Again,  although  there  is  jurisdiction  under  sec.  25  (8)  Judica- 
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ture  Act,  1873,  to  grant  an  injunction  whether  the  estates  claimed  by- 
bo  th  or  either  of  the  parties  are  legal  or  equitable,  in  many  cases, 
such  as  obstruction  of  ancient  lights  or  rights  of  way  or  water,  it  is 
essential,  in  order  to  obtain  complete  relief,  that  the  person  having  the 
legal  estate  should  be  a  party  to  the  action.  The  legal  estate  or  interest 
may  or  may  not  be  the  beneficial  interest  in  the  land.  Where  the 
legal  and  the  beneficial  interest  are  equal  and  co-extensive,  and  unite 
in  the  same  person,  the  beneficial  is  absorbed  by  the  legal  (Selhj  v. 
Alston,  1797,  3  Ves.  338;  30  E.  K.  1042;  4  K.  E.  10).  For  it  is  an 
old  and  well-established  principle  of  English  law,  that  by  whatever 
means,  whether  by  conveyance  or  otherwise,  a  person  obtains  the  abso- 
lute ownership  at  law  of  the  estate,  although  he  may  have  acquired  it 
by  an  equitable  title  only,  yet,  when  both  estates  come  together  or  are 
subsequently  united  in  him,  the  legal  prevails  and  the  equitable  is  totally 
gone.  "  The  equitable  estate  is  absorbed  :  the  better  phrase  is  that  it  no 
longer  exists  "  {Bnjdges  v.  Brydges,  1796,  3  Ves.  126 ;  30  E.  E.  926). 
There  is  nothing  upon  which  equity  can  then  act ;  nor,  in  fact,  does  the 
owner  of  such  an  estate  require  the  remedy  or  protection  that  equity 
can  give,  his  interest  being  sufficiently  protected  by  law.  Where  a  son 
took  by  election  under  the  will  of  his  father  an  equitable  estate  in  land, 
the  legal  estate  of  which  had  descended  to  him  from  his  mother  (the 
father  purporting  by  the  will  to  treat  the  land  as  his  own),  the  equitable 
estate  was  held  to  merge  in  the  legal  estate,  and  the  descent  from  the 
son  was  therefore  traced  ex  'parte  materid  {Re  Douglas,  1884,  28  Ch.  D. 
327). 

Sufficient  examples  have  been  given  to  show  that  the  answer  to  the 
question,  "  In  whom  is  the  legal  estate  vested  ?  "  is  of  the  utmost  import- 
ance. It  is  especially  so  in  the  Law  of  Trust  and  of  Mortgages.  In  the 
former  case  the  rights  of  the  cestui  que  trust  are  largely  dependent  there- 
upon, and  in  the  latter  case  priorities  between  competing  mortgagees  are 
determined  by  the  consideration  in  whom  the  legal  estate  is  vested, 
or  who  has  the  better  right  to  call  for  it  to  be  conveyed  to  him.  We 
refer  therefore  to  articles  Mortgage,  Priorities,  and  Trusts  for  fuller 
treatment  of  the  subject. 

Legal  Estate  in  Copyholds.— The  inheritance  of  copy- 
hold land  and  customary  freehold  land  is  in  the  lord  (who  is  entitled 
to  the  minerals  as  one  of  its  incidents)  {Portland  {Duke  of)  v.  Hill, 
L.  E.  1866,  2  Eq.  765;  Elton,  Copyliolds,  2).  The  copyholder  has 
theoretically  only  an  estate  at  the  will  of  the  lord.  By  custom  this 
estate  may  be  a  fee,  or  an  estate  for  lives ;  the  custom  will  determine 
the  maximum  degree  of  property  which  the  copyholder  has  (Elton, 
p.  24).  It  is  correct  to  say  that  a  copyholder  has  an  estate  in  fee 
simple  according  to  the  custom  of  the  manor  (where  that  custom  is 
proved)  at  the  will  of  the  lord  {Boddington  v.  Ahernethy,  1826,  5  B.  &  C. 
776).  Uses  of  copyhold  land  are  not  within  the  Statute  of  Uses,  for 
if  such  uses  were  permitted  to  be  limited  on  a  conveyance  of  copy- 
holds there  would  be  a  transmutation  of  possession  by  the  sole  opera- 
tion of  the  law  which  would  be  contrary  to  the  nature  of  copyhold 
tenures.  It  is  a  principle  of  that  tenure  that  lands  cannot  be  alienated 
without  the  consent  of  the  lord  (1  Sand.  Uses,  249).  At  the  same 
time  springing  and  shifting  uses  may  be  limited  on  a  surrender,  which 
to  this  extent  differs  from  a  common-law  conveyance  (see  Boddifigton 
v.  Aberncthy,  uhi  sujpra). 
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The  estate  of  a  bankrupt  in  copyholds  vests  in  his  trustee  in  bank- 
ruptcy, and  the  Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  re- 
enacting  in  effect  the  provisions  of  the  Bankruptcy  Act  1869,  32  &  33 
Vict.  c.  71,  provides  (s.  50,  subs.  4)  that  where  any  part  of  the  pro- 
perty of  the  bankrupt  is  of  copyhold  or  customary  tenure,  or  is  any 
like  property  passing  by  surrender  and  admittance,  or  in  any  similar 
manner,  the  trustee  in  bankruptcy  shall  not  be  compellable  to  be 
admitted  to  the  property,  but  may  deal  with  it  in  the  same  manner 
as  if  it  had  been  capable  of  being,  and  had  been  duly,  surrendered 
or  otherwise  conveyed  to  such  uses  as  the  trustee  in  bankruptcy  may 
appoint ;  and  any  appointee  of  the  trustee  in  bankruptcy  shall  be 
admitted  to  or  otherwise  invested  with  the  property  accordingly.  See 
Bankruptcy,  Vol  I.,  p.  33 ;  Copyhold. 

Legcal  Expenses. — As  to  the  expenses  that  may  be  legally 
incurred  by  candidates  at  parliamentary  and  other  elections,  see  Election 
Expenses. 

Legca.!  Fraud- — There  would  appear  to  be  no  real  difference 
between  "legal  fraud"  and  "fraud"  {Derry  v.  Peek,  1889,  14  App. 
Cas.  337).  It  was  held  in  that  case  that  to  maintain  an  action  of  deceit 
the  plaintiff  must  prove  actual  fraud.  See  Company,  Vol.  III.,  p.  279 ; 
Fraud.     [Stroud,  Jiicl.  Diet.,  2nd  ed.] 

Leg^al  Heirs- — See  Heirs;  Lawful  Heirs. 

Legcal  Incapacity- — Women  are  subject  to  a  "legal  incapa- 
city "  to  vote  at  the  election  of  members  of  Parliament,  within  sec.  3 
of  the  Representation  of  the  People  Act,  1867  (Chorlton  v.  Lings,  1868, 
L.  Pt.  4  C.  P.  374). 

Leg'alisation. — A  term  used  on  the  Continent  to  describe  the 
sequence  of  official  signatures  authenticating  each  other.  Thus  a  power 
of  attorney  executed  in  England  for  use  in  a  French  notarial  document 
must  not  only  be  signed  by  the  person  delivering  it,  but  his  signature 
must  be  authenticated  by  a  French  consular  officer  or  an  English  notary 
public,  whose  signature  must  be  so  authenticated,  and  the  consular 
signature  must  in  turn  be  authenticated  by  the  proper  officer  at  the 
French  Ministry  of  Foreign  Affairs.  These  official  signatures  are  called 
legalisations. 

Legal  lYIedicine- — See  Medical  Jurisprudence. 

Legal  IVlerchanclise-— In  Cockhim  v.  Alexander,  1848,  18 
L.  J.  C.  P.  74,  it  was  held  that  under  the  words  "other  legal  mer- 
chandise "  in  a  charter-party  the  charterer  was  at  liberty  to  ship  any 
lawful  articles  he  pleased  (due  regard  being  paid  to  the  safety  of  the 
VMsel).  The  words  may,  however,  be  restricted  to  articles  ejusdem  generis 
with  others  specifically  mentioned  in  the  charter-party  if  it  is  shown  to 
be  the  intention  of  the  parties  that  such  specific  cargo  should  be  carried 
and  tlie  amount  of  freight  payable  for  such  specific  cargo  is  mentioned ; 
an(l  in  that  case  the  freight  is  payable  upon  average  quantities  of  all  the 
articles  specified,  whether  the  ship  returns  empty  or  carrying  a  cargo  of 
difli'rent  articles  from  those  specified  {Capper  v.  Forster,  1837,  3  Bing. 
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N.  C.  938).  The  words  "lawful  merchandise"  have  been  held  not  to 
cover  Government  stores  (Va^idersjxcr  v.  Duncan,  1891,  8  E.  E.  30;  see 
Carver,  Carriage  hy  Sea,  4th  ed.,  1905,  263). 

Leg'al  IVIortg'agC. — See  Mortgage. 

Legcal  Notice  to  Quit. — In  sec  50  of  the  County  Courts 
Act,  1856,  the  words  "legal  notice  to  quit"  meant  a  notice  to  quit 
required  by  law,  and  not  one  depending  on  the  stipulation  of  the  parties 
{Friend  v.  Shaw,  1887,  20  Q.  B.  D.  374).  In  the  corresponding  section 
of  the  County  Courts  Act,  1888 — s.  138 — the  word  "legal"  is  omitted; 
the  words  being  merely  "  notice  to  quit."    See  Notice  to  Quit. 

Legal  Practitioner- — See  Advocate  ;  Bar  ;  Solicitor. 

Legal  Proceedings,  Action  by.— See  Actions  and 
Matters  in  the  High  Court,  Vol.  I.  p.  151. 

Legal  Proceedings,  County  Court,  in.— Vol.  IV. 

p.  115. 

Legal  Proceedings,  Indictment,  by.— SeeVoLVlL 

p.  112. 

Legal   Proceedings,  Information,  by-— See  Vol. 

VII.  p.  198. 

Legal  Proceedings,  Limitation  of.— See  Limitation. 

Legal  Proceedings,  Notice  of  Penal.— See  Vexa- 
tious Penal  Actions. 

Legal  Proceedings,  Winding  up  Petition,  by. 

— A  winding-up  petition  is  not  a  "  legal  proceeding  "  within  the  meaning 
of  articles  of  association  which  enable  the  directors  of  a  company  to 
direct  any  action  or  other  "  legal  proceedings "  to  be  taken  on  behalf 
of  the  company  {Smith  v.  Duke  of  Manchester,  1883,  24  Ch.  D.  611). 
And  see  Company, 

Legal  Process.— See  Process. 

Legal  Representatives.— The  words  "personal  repre- 
sentatives," "  legal  representatives,"  or  "  legal  personal  representatives,'* 
when  applied  to  personal  estate,  and  not  controlled  by  a  context,  "  are 
to  be  construed  as  equivalent  to  '  executors  and  administrators,'  and  con- 
sequently as-  words  of  limitation,  when  they  follow  a  limitation  for  life 
to  the  person  whose  representative  the  property  is  given,  and  as  a  gift 
to  the  *  executors  and  administrators '  in  that  capacity  when  there  is  no 
sucli  limitation  "  {per  Malin,  V.-C,  in  Stockdale  v.  Nicholson,  1867,  L.  E. 
4  Eq.  359,  365).  In  a  gift  to  one  for  life,  and  after  his  decease  to  his 
children  "  then  living  or  their  legal  personal  representatives,  share  and 
share  alike,"  it  was  held  that  "  legal  personal  representatives "  meant 
"next-of-kin"  {King  v.  Cleveland,  1858,  26  Beav.  26;  53  E.  K.  806; 
4  De  G.  &  J.  477 ;  45  E.  K.  186 ;  so  also  where  there  was  a  direction  in 
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a  settlement  "  to  pay  to  legal  representatives  in  a  due  course  of  adminis- 
tration," the  words  were  construed  as  meaning  next-of-kin  {Briggs  v. 
Upton,  1871,  L  R  7  Ch.  376). 

A  husband  who,  j^tre  mariti,  succeeds  to  leasehold  property  which 
belonged  to  his  deceased  wife  as  separate  estate,  without  taking  out 
administration,  is  her  "  legal  personal  representative  "  within  the  mean- 
ing of  sec.  23  of  the  Married  Women's  Property  Act,  1882,  so  as  to  be 
liable  to  the  extent  of  such  separate  estate  for  his  wife's  debts  {Surnian 
V.  Wharton,  [1891]  1  Q.  B.  491). 

See  Executors  and  Administrators;  Land  Transfer;  Next-of- 
Kin;  Real  Representative. 

[AuthoHty.—ThQoh^\&  on  Wills,  6th  ed.,  1905.] 

Lega  I  R  ewe  rs  i  o  n .  — See  Reversions. 

Legcal  Rights. — A  person  threatened  with  legal  proceedings, 
in  respect  of  any  alleged  manufacture,  use,  sale,  etc.,  by  him  of  an  inven- 
tion, by  the  person  claiming  to  be  the  patentee  of  such  invention,  may 
obtain  an  injunction  against  the  continuance  of  the  threats,  and  may 
recover  such  damage  (if  any)  as  may  have  been  sustained,  if  the  alleged 
manufacture,  use,  sale,  etc.,  to  which  the  threats  referred  was  not  an 
infringement  of  any  "  legal  rights  "  of  the  threatener,  unless  the  latter 
with  due  diligence  commences  and  prosecutes  an  action  for  infringe- 
ment of  his  patent  (Patents  Act,  1883,  s.  32).  If  the  threatener  has  no 
valid  patent  he  has  no  "  legal  rights  "  within  the  meaning  of  this  section, 
tliat  can  have  been  infringed  (see  Herrhurger  v.  Squire,  1888,  5  R.  P.  C. 
581 ;  and  other  cases  cited  in  Edmunds,  Patents,  2nd  ed.,  p.  625).  See 
Patents.     [See  also  Stroud,  Jiid.  Diet.,  2nd  ed.] 

Legal  Tender.— See  Coin,  British,  Vol.  IIL  p.  136. 

Legal  University.— See  Inns  of  Court. 

Legate. — The  Pope's  ambassador-extraordinary  to  a  foreign 
sovereign  or  state  professing  the  Roman  Catholic  faith.  As  a  diplo- 
matic agent,  a  legate  enjoys  the  representative  character,  and  exercises 
papal  jurisdiction  where  the  Pope  cannot  be  present.  The  missions  of 
a  legate  are  usually  of  a  more  or  less  ecclesiastical  and  special  character, 
thus  differing  from  the  mission  of  a  nuncio  {q.v.),  which  is  usually 
political  and  permanent.  As  one  result  of  the  contest  between  the  lay 
and  the  spiritual  powers  temp.  Henry  i.  (see  Investiture),  while  the 
Pope's  jurisdiction  in  tilings  spiritual  was  recognised  in  England,  no 
legate  was  allowed  to  visit  England  without  the  royal  licence.  See  also 
under  Archbishop,  ante,  vol.  i.  p.  496 ;  and  under  Licence  (Marriage). 

Legation. — See  Diplomatic  Agents. 

Leg  i  s  I  at  i  o  n .  —See  Legislative  Poviters  ;  Parliament. 

Legislation  (Comparative),  Society  of,  is  an  asso- 
ciation turmcd  on  the  model  uf  a  French  society  bearing  the  same  name 
{SocUU  de  Ugialation  compar6e)  for  the  purpose  of  promoting  knowledge 
of  the  course  of  legislation  in  different  countries,  more  particularly  in 
the  several  parts  of  His  Majesty's  dominions,  and  in  the  United  States. 
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The  society  originated  in  a  paper  read  by  Sir  Courtenay  Ilbert,  K.C.S.L, 
at  a  meeting  of  the  Imperial  Institute  on  November  8,  1894,  under  the 
chairmanship  of  Lord  Herschell  (then  Lord  Chancellor),  in  which  he 
urged  strongly  the  importance  of  an  annual  summary  of  comparative 
legislation  similar  to  that  published  by  the  French  society.  Every 
civilised  State,  as  he  pointed  out,  is  concerned  to  know  how  other  States 
are  dealing  with  political,  social,  or  economic  difficulties  similar  to  its 
own ;  how  they  administer  justice,  reconcile  the  rights  of  capital  and 
labour,  regulate  the  liquor  traffic,  deal  with  marriage  and  divorce,  with 
patents,  literary  and  industrial  property;  how  they  educate  children, 
reform  criminals,  reclaim  drunkards,  control  railways,  trading  com- 
panies, and  merchant  shipping.  In  the  mechanism  of  modern  States 
the  capital  fact,  according  to  Sir  Henry  Maine,  is  the  energy  of  the 
legislatures.  In  the  British  Empire  alone  there  are  no  fewer  than  sixty 
legislatures  busy  at  work.  In  the  United  States  there  is  an  almost 
equal  number.  Each  of  these  is  working  out  its  own  problems  in  its 
own  way — problems  differentiated  by  local  conditions,  but  often  identical 
in  principle,  and  the  experience  and  experiments  of  each  cannot  fail  to 
be  profitable  and  instructive  to  the  others.  The  venerable  Parliament 
at  Westminster  has  often  learnt  lessons  from  the  experiments  made  by 
her  daughters  beyond  the  seas. 

The  journal  of  the  society  containing  the  "  Review  of  Legislation  "  is 
published  on  the  15th  December  in  each  year.  Besides  this  Review  the 
journal  contains  articles  by  writers  of  eminence  on  a  variety  of  topics 
which  come  within  the  sphere  of  the  society,  and  portraits  and  biographies 
of  distinguished  British,  American,  and  foreign  jurists.  The  society  has 
the  approval  and  support  of  the  Colonial  Office,  the  Foreign  Office,  and 
the  India  Office. 

The  French  society  of  the  same  name  publishes  an  annuaire  in  about 
650  pages,  giving  translations  of  all  the  chief  laws  of  the  year  through- 
out the  world,  classified  according  to  country,  a  monthly  bulletin  in 
seven  numbers,  making  a  volume  of  about  650  pages,  and  giving  articles, 
reviews  of  books,  etc.,  and  a  volume  in  about  270  pages  containing  the 
legislation  of  the  year  in  France,  with  notes. 

Besides  the  SocieU  de  Ugislation  comparde,  there  is  in  Paris  the  ComiU 
de  Ugislcdion  4trang4re,  an  official  body  whose  admirable  library,  located  at 
the  Ministry  of  Justice  in  the  Place  Vendome,  is  open  to  the  public,  and 
who  publish  trahslations  into  French  of  the  more  useful  codes  of  foreign 
countries.  In  the  course  of  the  twenty-one  years  of  its  existence  it  has 
already  issued  eighteen  such  volumes. 

Legislative  Powers. — Besides  the  Imperial  Parliament, 
there  are  numerous  other  bodies  which  possess  legislative  powers.  The 
most  important  of  these  within  the  British  Empire  are  the  various 
colonial  legislatures,  which  have  extensive  powers  of  legislation,  yet  not 
so  extensive  as  those  possessed  by  the  Imperial  Parliament,  which,  being 
a  constituent  as  well  as  a  legislative  body,  can  pass  statutes  altering  the 
constitution  of  the  country.  Colonial  legislatures,  like  those  of  various 
foreign  nations,  have  power  only  to  pass  such  statutes  as  are  not  repug- 
nant to  tlie  constitution  of  the  colony ;  statutes  which  are  repugnant  to 
the  constitution  may  be  adjudged  ultra  vires  and  void  (see  Colonial 
Laws).  Other  bodies,  such  as  government  departments,  municipal 
corporations,  railway  companies,  etc.,  exercise  a  species  of  legislative 
power  in   framing   regulations   and   by-laws   under   the  authority  of 
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particular  Acts  of  Parliament  (see  the  question  of  legislative  powers 
fully  dealt  with  in  Dicey,  Law  of  the  Constitution,  6th  ed.,  ch.  ii. ;  Ilbert, 
Government  of  India,  2nd  ed. ;  Ilbert,  Legislative  Methods  and  Forms ; 
Jenkyn's  Bi-itish  Jurisdiction  beyond  Seas).  See  Colony  ;  and,  for  the 
various  colonies,  Australia,  Canada,  etc. 

Leg^iSlature. — The  expressions  "colonial  legislature"  and 
'  legislature  "  when  used  with  reference  to  a  British  possession,  in  Acts 
passed  after  December  31,  1889,  mean,  unless  a  contrary  intention 
appears,  the  authority,  other  than  the  Imperial  Parliament  or  His 
Majesty  the  King  in  Council,  competent  to  make  laws  for  a  British 
possession  (Interpretation  Act,  1889,  s.  18,  subs.  7).  See  Colony; 
House  of  Commons;  House  of  Lords;  Parliament. 

Leg'itimacy. — At  English  law,  a  person  born  anywhere  either 
in  wedlock  or  within  the  idtimum  temptcs  pariendi  (see  Medical  Juris- 
prudence) after  its  determination  is  legitimate  ;  so  also  is  anyone  born 
out  of  wedlock  whose  parents  afterwards  marry,  if  both  the  law  of  the 
father's  domicile  at  the  birth  and  the  law  of  his  domicile  at  the  marriage 
coincide  in  allowing  legitimatio  per  subsequens  matrimonium  (2  Black. 
Com.  247;  Dicey,  Conflict  of  Laws,  p.  496.  See  In  re  Goodmans  Tr^csts, 
1880,  14  Ch.  D.  619 ;  1881,  17  Ch.  D.  266 ;  In  re  Grove,  Vaucher  v.  The 
Solicitor  to  the  Treasury,  1888,  40  Ch.  D.  216,  and  the  cases  cited 
therein). 

Persons  recognised  in  England  as  legitimate  will  be  found,  as  a  rule, 
to  fall  under  one  of  the  heads  of  the  foregoing  classification.  Blackstone, 
indeed,  credits  Parliament,  in  its  "  transcendent  power  "  (1  Com,  459) 
with  the  right  of  legitimating  bastards,  but  he  cites  no  modern  instance. 
The  Toumshend  Peerage  Case  (1842,  10  CI.  &  Ein.  289)  is  an  example  of 
Parliament  passing  a  private  Act  to  declare  children  illegitimate  without 
dissolving  a  marriage.  The  question  has  been  mooted  whether  our 
Courts  will  allow  the  legitimacy  of  persons  born  out  of  wedlock,  but 
declared  legitimate  by  the  decree  of  a  foreign  ruler,  as,  for  example,  of 
the  Czar  (see  Dicey,  Conflict  of  Laws,  p.  507 ;  cf.  Gera  v.  Ciantur,  1887, 
12  App.  Ca.  557). 

Bastardy  being  by  English  law  indelible,  the  status  of  legitimacy 
cannot  be  attained  by  any  person  born  out  of  wedlock,  if  the  father's 
domicile  was  English  at  the  date  of  the  birth  (see  s.v.  Bastard).  The 
rule  is  inflexible ;  legitimation,  in  its  various  forms,  is  unknown :  adop- 
tion ;  recognition ;  the  custom  of  pallio  cooperire ;  the  legitimatio  2^er 
sv^jsequens  matrimonium  itself,  all  but  universal  in  Christendom  as  it  is ; 
have  no  place  in  our  municipal  law. 

Legitimacy  is  not  dependent  upon  nationality  or  upon  naturalisation 
or  allegiance ;  it  is  a  personal  status  accompanying  its  possessor  wherever 
he  goes.  The  comity  of  nations  recognises  those  persons  as  legitimate 
everyvyhere  who  are  legitimate  by  the  law  of  their  place  of  origin ;  and, 
for  this  purpose,  the  place  of  a  person's  origin  is  the  domicile  of  the 
father.  The  domicile  of  the  mother,  the  place  of  the  child's  birth,  the 
lex  loci  contractus  (provided  the  marriage  be  valid)  are  circumstances  all 
alike  immaterial  in  respect  of  legitimacy. 

The  chief  consequences  of  legitimacy  have  regard  to  property  and 
U)  the  conditions  of  its  devolution,  to  heirship,  to  the  operation  of  the 
Statutes  of  Distribution,  and  so  forth.  In  these  respects,  with  one 
nMiiarkable  exception,  English  law  accords  to  all  persons  who  are 
legitimate  by  the  laws  of  their  several  domiciles  every  right  which 
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belongs  to  persons  born  in  England  of  parents  lawfully  married.  The 
exception  is  to  be  found  in  the  rigid  rule  which  denies  to  a  person  born 
before  wedlock,  but  legitimated  per  siibsequens  matrimonium,  the  full 
status  of  heirship.  No  ante-natns  can  be  an  heir  at  English  law.  Heir- 
ship is  determined  by  the  lex  loci  rei  sitce ;  and  accordingly,  upon  an 
intestacy,  the  real  estate  cannot  be  inherited  except  by  a  person  who  is 
not  merely  legitimate,  but  legitimate  sub  modo,  that  is  to  say,  legitimate 
by  reason  of  having  been  born  in  lawful  wedlock.  "  H^eres,  in  the  legall 
understanding  of  the  common  law,  implyeth,"  says  Coke  {Litt.  7&),"that  he 
is  ex  justis  mcptiis  procreahis  ;  for  hceres  legitimus  est  quern  nuptice  demon- 
strant,  and  is  he  to  whom  lands,  tenements,  or  hereditaments,  by  the 
act  of  God  and  right  of  blood  do  descend  of  some  estate  of  inheritance. 
For  sohts  JDeus  hceredem  facer e  'potest,  non  homo  "  (see  also  The  Mirror, 
cap.  ii.  s.  15 ;  Glanville,  vii.  cap.  13).  Full  effect  is  given,  in  all  other 
circumstances,  to  legitimatio  per  subsequens  matrimonium  (see  SJwttotve  v. 
Youiig,  1871,  L.  K.  11  Eq.  474;  In  re  Goodmans  Trusts,  1880  and  1881, 
lit  supra  cit. ;  In  re  Andros,  1883,  24  Ch.  D.  637 ;  In  re  Greys  Trusts, 
[1892]  3  Ch.  88).  But  where  heirship  is  concerned,  the  principle  is 
maintained  that  none  but  a  person  born  in  wedlock  can  inherit  real 
estate ;  the  rule  is  "  not  of  a  personal  character  but  of  that  class  which 
is  sown  in  the  land,  springs  out  of  it,  and  cannot  be  abrogated  or 
destroyed  by  any  foreign  rule  of  law  whatsoever"  (Alexander,  C.B., 

2  CI.  &  Fin.  577,  in  Birtwhistle  v.  Vardill ;  6  E.  R.  1270 ;  37  R.  R.  253). 
The  cases  are  Birtwhistle  v.  Vardill,  1835,  2  CI.  &  Fin.  571 ;  1840,  7  CI. 
&  Fin.  895  ;  7  E.  R.  1308 ;  51  R.  R.  139  ;  and  Fenton  v.  Livingstone,  1859, 

3  Macq.  H.  L.  Cas,  497,  556.  Chattels  real,  however,  appear  not  to  follow 
the  lex  loci  rei  sitae.  The  principle  of  exclusion  applies,  ci  fortiori,  to  the 
succession  to  a  peerage  or  other  hereditary  dignity,  which  cannot  in  any 
event  be  the  subject  of  testamentary  disposition.  It  remains,  in  this 
connection,  to  notice  the  case  of  In  re  Dons  Estate,  1857,  27  L.  J.  Ch.  98, 
per  Kindersley,  V.C,  which  decided  that  at  the  death  of  a  Scotch  ante- 
7iatus,  duly  legitimated,  his  father  was  not,  upon  an  intestacy,  heir  to 
lands  situated  in  England,  within  the  meaning  of  3  &  4  Will.  iv.  (1833), 
c.  106,  s.  6,  which  enacted  that  "every  lineal  ancestor  shall  be  capable 
of  being  heir  to  any  of  his  issue;"  and  so  the  freeholds  escheated 
to  the  Crown. 

The  preceding  paragraph  must  now  be  read  with  the  very  consider- 
able qualification  which  is  rendered  necessary  by  the  recently  passed 
statute,  6  Edw.  vii.  c.  30,  the  Colonial  Marriages  (Deceased  Wife's  Sister) 
Act,  1906,  which  is  as  follows : — 

1.  For  removing  doubts,  it  is  hereby  declared  that  where  a  man  has, 
whether  before  or  after  the  passing  of  this  Act,  married  his  deceased  wife's 
sister,  and  at  the  date  of  the  marriage  each  of  the  parties  was  domiciled  in  a 
part  of  the  British  possessions  in  which  at  that  date  such  a  marriage  was 
legal,  the  marriage  if  legal  in  other  respects  shall  be,  and  shall  be  deemed 
always  to  have  been,  legal  for  all  purposes,  including  the  right  of  succession 
to  real  property  and  to  honours  and  dignities,  within  the  United  Kingdom, 
unless  either  party  to  the  marriage  has  subsequently,  during  the  life  of  the 
other,  but  before  the  passing  of  this  Act,  lawfully  married  another. 

Provided  that  nothing  in  this  Act  shall  affect  any  right,  interest,  or 
estate  to  or  in  any  property,  dignity,  or  honour  the  title  to  which,  whether 
vested  or  contingent,  and  whether  in  possession,  reversion,  or  remainder, 
accrued  before  the  passing  of  this  Act,  and  no  claim  by  the  Crown  for  duties 
leviable  on  or  with  reference  to  death,  and  before  the  passing  of  this  Act  due 


140  LEGITIMACY 

and  payable,  and  no  payment,  commutation,  composition,  discharge,  or  settle- 
ment o(  account  in  respect  of  any  duties  leviable  on  or  with  reference  to  death 
before  the  passing  of  this  Act  duly  made  or  given,  shall  be  prejudicially 
afi'ected  hereby. 

Tlie  general  question  of  the  validity  of  marriages  belongs  to  the 
subject  of  matrimonial  law.  Here  it  will  be  sufficient  to  state  the 
broad  rule  which  is  followed  by  the  English  Courts  in  determining 
what  marriages  entered  into  (whether  abroad  or  at  home)  by  persons 
domiciled  in  England  are  valid,  for  the  purpose  of  conferring  upon  the 
offspring  the  status  of  legitimacy.  Mere  irregularity  does  not  neces- 
sarily invalidate  a  marriage.  But  some  statutes  forbid  and  render  void 
ab  initio  certain  matrimonial  unions;  thus,  12  Geo.  ill.  c.  11  (The  Koyal 
Marriages  Act,  1772)  makes  illegitimate  the  issue  of  any  marriage  con- 
tracted in  defiance  of  its  provisions  (see  The  Sussex  Peerage  Case,  1844, 
11  CI.  &  Fin.  85;  8  E.  K.  1034;  65  R.  E.  11);  and  5  &  6  Will.  iv. 
0.  54  (The  Marriage  Act,  1835)  renders  void  unions  contracted  con- 
trary to  the  table  of  prohibited  degrees.  Before  the  last-named  Act 
such  unions  were  voidable,  but  not  necessarily  void,  and  if  any  such 
union  was  not  declared  void  during  the  lifetime  of  both  the  parties,  the 
offspring  were  legitimate.  The  Deceased  Wife's  Sister's  Marriage  Act, 
1907,  7  Edw.  VII.  c.  47,  enacts  that  "  no  marriage  heretofore  or  here- 
after contracted  between  a  man  and  his  deceased  wife's  sister,  within 
the  realm  or  without,  shall  be  deemed  to  have  been  or  shall  be  void  or 
voidable,  as  a  civil  contract,  by  reason  only  of  such  affinity  "  (s.  1),  and 
therefore  legitimises  the  offspring  of  all  such  unions  then  subsisting  at 
the  date  when  this  Act  became  law  (August  28,  1907). 

As  a  rule,  marriages  contracted  in  England  or  abroad  are  valid, 
provided  that  they  are  not  repugnant  to  our  lex  foi-i,  nor  contrary 
to  religion  or  sound  morality  (see  Fenton  v.  Livingstone,  1859,  3  Macq. 
H.  L  Cas.  497).  Where  the  domicile  of  one  of  the  contracting  parties 
is  English,  the  marriage  must  be  in  accordance  with  the  general  principle 
of  Christian  marriage  or  "marriage  in  Christendom;"  and  the  essence 
of  Christian  marriage  is  "  the  voluntary  union  for  life  of  one  man  and 
one  woman  to  the  exclusion  of  all  others  "  {In  re  Bethell,  1888,  38  Ch.  D. 
p.  220).  If  the  system  under  which  the  parties  marry  contemplates 
polygamy,  the  marriage  will  be  invalid,  even  though  in  the  particular 
case  they  intend  to  enter  into  a  monogamous  relation.  See  In  re  Bethell, 
supra  cit.  (a  marriage  according  to  Baralong  usage) ;  Hyde  v.  Hyde  and 
Wooclmansce,  1866,  L.  11.  1  P.  &  D.  p.  130  (a  Mormon  marriage); 
Brinkley  v.  A.-G.,  1890,  15  P.  D.  p.  76  (where  a  monogamous  Japanese 
marriage  was  held  good). 

Given  a  valid  marriage,  the  children  born  of  the  wife  during  its  con- 
tinuance, or  within  a  possible  time  after  its  determination,  are  deemed 
to  be  legitimate,  unless  the  contrary  be  established.  Pater  est  qitem 
nuplice  demomtrant  (Co.  Litt.  76),  and  semper  prcesuniitur  pro  legitimatione 
jnierorum  et  filiatio  non  potest  prohari  (5  Co.  98  b),  are  ancient  maxims 
which  still  hold  good  (see  Broom's  Legal  Maxims,  1884,  6th  ed.,  ch.  vii., 
Kules  relating  to  Marriage  and  Descent;  Best  on  Presumptions  of 
Jjiw  and  Fad,  1844,  pp.  21,  71,  171 ;  Fleta,  lib.  i.  ch.  14,  Dc  Legitimis, 
and  lib.  vi.  ch.  1,  De  Projmujuitate  Hoiredum ;  Stephen,  Laio  of  Fvidence, 
rreHiiniption  of  legitimacy  (art.  98) ;  see  also  sub  voc.  Bastard). 

The  presumption  of  legitimacy  is  not  now  a  presumjJtio  juris  et  de 
jure;  of  old  tlu;  presumption  was  carried  so  far  that  if  the  husband  were 
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within  the  four  seas  during  the  period  within  which  the  child  must 
have  been  begotten,  evidence  was  not  admissible  to  prove  non-access 
(Co.  Litt.  244a) ;  but  the  rule  inter  quatuor  maria  has  long  been  obsolete. 
(See  also  suh  voc.  Posthumous  Child.)  Subject  to  certain  conditions, 
the  question  of  a  person's  legitimacy  is  now  a  matter  left  perfectly 
open  to  be  determined  by  the  weight  of  testimony  in  accordance  with  the 
ordinary  rules  of  evidence  (see  Morris  v.  Davies,  1827,  3  Car.  &  P.  215, 
427 ;  28  K.  E.  192 ;  and  1837,  5  CI.  &  Fin.  163 ;  7  E.  E.  365 ;  47  E.  E. 
50;  Bosvile  v.  A.-G.,  1887,  12  P.  D.  177;  Le  Marchant's  report  of  the 
Gardner  Peerage  Case).  The  conditions  referred  to  are  well  known : 
first,  neither  the  mother  of  the  child  nor  the  husband  is  admissible 
as  a  witness  to  testify  to  the  fact  of  access  or  non-access;  a  rule 
of  decency  forbids  such  evidence  (see  Gooclright  v.  Moss,  1777,  2  Cowp. 
594,  per  Lord  Mansfield,  C.J. ;  and  the  other  cases  collected  suh  voc. 
Bastard,  and  in  Stephen's  Evidence,  ut  sufra  cit.) ;  but  testimony  may 
be  given,  aliunde,  of  statements  made  by  the  mother  or  by  the  adulterer 
as  evidence  of  conduct  (see  The  Aylesbwy  Peerage  Case,  1885,  11  App. 
Cas.  p.  1 ;  Burnaby  v.  Baillie,  1889,  42  Ch.  D.  282) ;  secondly,  where 
the  husband  and  wife  have  cohabited  within  a  competent  time,  so  that 
it  is  possible  for  the  child  to  have  been  lawfully  begotten,  the  presump- 
tion of  legitimacy  is  not  to  be  rebutted  by  evidence  that  someone  else 
may  with  equal  probability  be  the  father  (see  Best,  Presicniptions,  s.  58 ; 
and  per  Vaughan,  B.,  at  pp.  217, 218,  of  Morris  v.  Davies,  1827, 3  Car.  &  P.; 
28  E.  E.  192).  Under  such  circumstances  the  law  will  not  allow  "a 
balance  of  the  evidence  as  to  who  is  most  likely  to  have  been  the  father  " 
{CojM  V.  Cope,  1833,  Moo.  &  E.  276 ;  42  E.  E.  787).  And  generally,  the 
Court  will  not  allow  the  inference  of  law  arising  from  the  relation  of 
husband  and  wife  "  lightly  to  be  repelled,"  or  "  to  be  broken  in  upon  or 
shaken  by  a  mere  balance  of  probability  "  (per  Lord  Lyndhurst  in  Morris 
V.  Davies,  1837,  5  CI.  &  Fin.  p.  265;  7  E.  E.  365;  47  E.  E.  50).  The 
case  of  Bosvile  v.  A.-G.  (ut  supra  cit.,  1877,  12  P.  D.  177)  is  an  illustra- 
tion of  the  perfect  freedom  with  which  the  Courts  in  modern  times  have 
brought  the  presumption  of  legitimacy  to  the  test  of  evidence.  (See  sid> 
voc.  Lis  Mota.) 

It  remains  to  state  the  means  by  which  in  English  Courts  the 
fact  of  legitimacy  or  illegitimacy  may  be  established.  Before  1858 
there  was  no  legal  procedure  by  which  a  person  could  directly  raise  the 
question  of  his  own  or  anybody  else's  legitimacy.  Such  an  issue  could 
only  be  determined  as  part  of  a  larger  issue.  Unless  a  title,  or  an 
estate,  or  money  was  at  stake,  there  was  small  chance  of  a  judicial 
pronouncement  upon  anybody's  legitimacy.  Issues  as  to  legitimacy 
are  sometimes  still  directed  to  be  tried  separately  when  their  decision  is 
incidental  and  subsidiary  to  some  litigation :  vide  Eules  of  the  Supreme 
Court,  Order  XXXVL,  rr.  4,  8,  and  9.  See  sub  fine,  on  motion  to  vary 
settlements,  issue  tried  in  P.  D.,  Sumner  v.  Sumner,  the  Times, 
June  22,  1906.  Persons  were  sometimes  bastardised,  in  the  case  of 
divorces,  by  Act  of  Parliament ;  but  long  before  the  establishment 
of  the  Divorce  Court  the  practice  had  been  not  to  add  a  bastardising 
clause  to  a  Private  Bill  of  Divorce,  though  the  House  of  Lords  received 
the  evidence  that  went  to  prove  the  illegitimacy  of  the  issue  of  a  marriage 
which  was  being  dissolved  (see  Haynes  Divorce  Case,  1829,  Macq.  H.  of  L. 
Practice,  650 ;  cp.  Lord  Townshend's  Peerage,  1843,  10  CI.  &  Fin.  289). 
The  House  was  especially  loth  to  decide  the  status,  as  to  legitimacy,  of 
children  who  were  under  age.     It  was  possible,  however,  to  file  a  Bill  in 
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Chancery  for  the  purpose  of  perpetuating  evidence  (see  Lord  Townshend's 
Peerage,  nt  mpi'a  dt) ;  but  this  was  the  nearest  resemblance  in  English 
law  to  the  Scotch  action  of  declarator  of  bastardy.  In  1849  Lord 
Brougham  endeavoured  to  introduce  the  action  of  declarator  into 
English  law,  and  brought  in  a  Bill  for  that  purpose ;  but  though  he  had 
the  approval  of  Lords  Lyndhurst  and  Campbell,  the  measure  was  not 
carried.  The  Statute  20  &  21  Vict.  c.  85  (The  Matrimonial  Causes  Act, 
1857),  which  established  the  Divorce  Court,  contained  no  bastardising 
clause,  and  left  the  question  of  legitimacy  untouched. 

In  1858  the  Legitimacy  Declaration  Act,  21  &  22  Vict.  c.  93,  became 
law.  The  passing  of  the  Act  is  said  to  have  been  due  to  the  famous 
case  of  Shedden  v.  Patrick,  1854,  1  Macq.  Sc.  App.  535.  But  it  followed 
naturally  upon  the  Divorce  Act,  though  it  has  not  provided  English  law 
with  the  process  of  declarator  of  bastardy.  The  Legitimacy  Declaration 
Act  has  been  stated  to  be  "  not  a  model  either  of  arrangement  or  com- 
position "  (Macq.  Marriage  and  Divorce,  p.  349).  Sir  J.  Hannen  {Dodds 
V.  A.-G.,  ut  infra  cit.)  criticised  it  as  difficult  to  construe,  and  as 
failing  to  give  all  the  relief  intended  by  its  drafters.  It  is  entitled 
"An  Act  to  enable  Persons  to  establish  Legitimacy  and  the  Validity 
of  Marriages,  and  the  Eight  to  be  deemed  Natural-born  Subjects,"  and 
by  sec.  1  it  provides  that — 

"  Any  natural-born  subject  of  the  Queen,  or  any  person  whose  right  to 
be  deemed  a  natural-born  subject  depends  wholly  or  in  part  on  his  legitimacy 
or  on  the  validity  of  a  marriage,  being  domiciled  in  England  or  Ireland,  or 
claiming  any  real  or  personal  estate  situate  in  England,  may  apply  by  petition 
to  the  Court  for  Divorce  and  Matrimonial  Causes,  praying  the  Court  for  a 
decree  declaring  that  the  petitioner  is  the  legitimate  child  of  his  parents,  and 
that  the  marriage  of  his  father  and  mother,  or  of  his  grandfather  and  grand- 
mother, was  a  valid  marriage,  or  for  a  decree  declaring  either  of  the  matters 
aforesaid ;  and  any  such  subject  or  person  being  so  domiciled  or  claiming  as 
aforesaid,  may  in  like  manner  apply  to  such  Court  for  a  decree  declaring  that 
his  marriage  was  or  is  a  valid  marriage,  and  such  Court  shall  have  jurisdiction 
to  determine  such  application  and  to  make  such  decree  declaratory  of  the 
legitimacy  or  illegitimacy  of  such  persons,  or  of  the  validity  or  invalidity  of 
such  marriage,  as  to  the  Court  may  seem  just,  and  such  decree,  except  as 
hereinafter  mentioned,  shall  be  binding  to  all  intents  and  purposes  on  her 
Majesty  and  on  all  persons  whomsoever." 

Sec.  2  enacts  that  a  person  so  domiciled  or  claiming  as  aforesaid 
may  establish  his  right  to  be  deemed  a  natural-born  subject  (see  sid) 
voc.  Natural-born  Subject;  and  Shedden  v.  A,-G.,  1860,  2  Sw.  &  Tr. 
170),  and  may  include  such  application  in  the  same  petition  with  an 
application  as  to  legitimacy  or  validity  of  marriage  under  sec.  1.  By 
sec.  6  it  is  provided  that  the  Attorney-General  shall  be  a  respondent 
in  all  proceedings  under  the  Act ;  sec.  7  provides  for  citing  other  persons 
to  see  proceedings;  sec.  8  says  that  a  decree  shall  not  prejudice  a 
person  who  has  not  been  cited  or  made  a  party,  and  is  not  heir  nor 
next-of-kin,  nor  other  real  or  personal  representative  of,  nor  devises  title 
under  or  through  a  person  so  cited  or  made  a  party ;  nor  shall  such 
<lecree,  if  obtained  by  fraud  or  collusion,  prejudice  anybody;  sec.  10 
declares  that  proceedings  under  the  Act  shall  not  affect  any  final  judg- 
ments already  pronounced;  sec.  11  provides  that  this  Act,  and  the 
Matniiionial  (Jauses  Act,  1857,  shall  be  construed  together  as  one  Act; 
KccH.  3,  4,  and  5  deal  with  procedure  and  costs.      In  Bain  v.  A.-G., 
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[1892]  P.  266,  Kay,  L.J.,  observed:  "The  Legitimacy  Declaration  Act 
was,  1  presume,  intended  to  supersede  in  legitimacy  cases  the  old 
plan  of  instituting  a  suit  to  perpetuate  evidence."  The  Attorney- 
General  is  a  necessary  respondent  (Shedden  v.  A.-G.,  1860,  2  Sw.  &  Tr. 
170);  and  it  is  his  duty  to  traverse  the  allegations  of  the  petition 
and  see  that  they  are  proved.  It  is  for  the  petitioner,  under  the 
directions  of  the  Court,  to  cite  other  persons  to  see  proceedings  (In 
re  Upton's  Pet,  1863,  32  L.  J.  P.  M.  &  A.  p.  177 ;  BrinUey  v.  A.-G.,  1889, 
14  P.  D.  p.  83) ;  and  a  person  so  cited  and  appearing  to  oppose  may  be 
made  to  pay  costs  {Bain  v.  A.-G.,  [1892]  P.  217,  and  261).  But  a  person 
not  cited  who  has  no  real  interest  will  not  be  allowed  to  intervene  {In 
re  Uptons  Pet.,  ut  supra  cit).  Sec.  10,  as  to  final  judgments,  does  not 
prevent  a  petition  from  being  presented  under  this  Act,  but  merely 
provides  that  the  result  shall  not  affect  any  res  judicata  {Shedden  v. 
A.-G.,  1860,  2  Sw.  &  Tr.  170).  In  the  case  of  an  infant  a  petition  may 
be  brought  in  the  child's  name  for  its  interests,  but  a  hostile  person  will 
not  be  allowed  to  present  a  petition  for  the  mere  purpose  of  bastardising 
the  child ;  nor  will  the  question  of  an  infant's  legitimacy  be  entertained 
upon  a  petition  for  variation  of  settlements  {Pryor  v.  Pryor,  1888, 
12  P.  D.  p.  165;  and  see  The  Times  of  December  21,  1897,  Douglas  v. 
Douglas  and  Trevor).  In  the  child's  interests  the  Court  will  direct  the 
official  solicitor  to  file  a  petition  in  the  child's  name  {In  re  Chaplin,  1867, 
L.  R.  1  P.  &  M.  328).  The  Court  cannot  decide  the  right  to  any  title 
of  honour  {e.g.  a  baronetcy).  For  other  examples  of  the  working  of  the 
Act,  see  Shaio  v.  A.-G.,  1870,  2  P.  &  D.  p.  156 ;  Frederick  v.  A.-G.,  1874, 
L.  R  3  P.  &  D.  pp.  196  and  270 ;  Shilson  v.  A.-G.,  1874,  22  W.  R.  831 ; 
Mansel  v.  A.-G.,  1877,  2  P.  D.  p.  267  ;  Dodds  v.  A.-G.,  1880,  42  L.  T.  402  ; 
Scott  v.  A.-G.,  1886,  11  P.  D.  128;  Bosvile  v.  A.-G,  1887,  12  P.  D.  177; 
Brinkley  v.  A.-G.,  1889,  14  P.  D.  83,  and  1870,  15  P.  D.  76;  Gardner  v. 
A.-G.,  1889,  60  L.  T.  p.  839  ;  Dundas  v.  A.-G,  Times,  November  28, 1896  ; 
Holdsvjorth  v.  A.-G.  (Holdsworth  cited).  Times,  December  19,  1905 ; 
June  29,  1906.  There  is  a  right  to  appeal  without  leave  in  cases  under 
this  Act  (see  44  &  45  Vict.  c.  68, 1881,  s.  9),  first  to  the  Court  of  Appeal, 
then  to  the  House  of  Lords.  For  an  example  of  an  issue  of  legitimacy, 
not  tried  under  this  Act,  but  directed  by  a  judge  of  the  Chancery  Division 
(Romer,  J.),  and  tried  twice  by  judge  and  jury,  in  the  Queen's  Bench 
Division,  see  Somers  vJSomers  (sued  as  Walker),  reported  in  the  Times  of 
Nov.  28,  1899,  and  April  6  and  7,  1900. 

[Authorities. — Macqueen,  Marriage  and  Divorce,  c.  xxxi.  1860; 
Weigh tman.  Marriage  and  Legitimacy,  1871 ;  Hammick,  Marriage  Law 
of  England,  2nd  ed.,  1887 ;  Brown  and  Powles,  Divorce  Law,  6th  ed., 
1897,  pp.  360-374;  Hubback,  Evidence  of  Succession ;  Story,  Conflict  of 
Lau^s ;  Dicey,  Domicile,  1879,  Conflict  of  Lav)s,  1896 ;  Westlake,  Inter- 
Tiational  Law  ;  Foote,  Private  International  Law,  2nd  ed.] 

Lent. — The  chief  fast  or  holy  season  of  the  Church,  which  has 
been  observed  from  a  very  early  period.  Lent  connnences  on  the 
Wednesday  (distinguished  as  Ash -Wednesday)  in  the  seventh  week 
before  Easter,  and  extends  for  forty  days,  not  including  the  intermediate 
Sundays  (see  Feasts).  It  thus  terminates  on  the  Saturday  inmiediately 
preceding  Easter  Sunday.  In  former  times  Lent  was  the  period  selected 
for  the  performance  of  solemn  penance  {solemnis  pcenitentia)  for  the 
greater  sins,  such  as  incest  and  the  like,  which  had  occasioned  great 
scandal  in  the  State  (as  to  which,  see  Constitution  of  Archbishop  PeckJiam, 
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Lind.  Prov.  p.  339 ;  Johnson,  Canoiis,  vol.  ii.  p.  7 ;  Phillimore,  EccL  Laio, 
2nd  ed.  ii.  1066).  The  Holy-Days  and  Fasting-Days  Act  (5  &  6  Edw.  vi. 
c.  3,  8.  4),  provided  that  nothing  therein  contained  should  extend  to 
abrogate  or  take  away  abstinence  from  flesh  in  Lent. 

Lcp  and  Lace. — A  custom  in  the  manor  of  Writtle,  in  Essex, 
that  everv  cart  going  over  Greenbury  within  that  manor  (except  the 
cart  of  a  "nobleman)  should  pay  fourpence  to  the  lord  (Blount,  Law 
Diet). 

Lfesc- majesty  is  an  insult  offered  to,  or  an  offence  committed 
against,  the  person  of  the  Sovereign.  In  the  practice  of  the  Continental 
monarchical  States  which  recognise  Use-majesU  as  a  substantive  offence, 
it  includes  much  less  serious  crimes  than  acts  known  to  English  law  as 
treason  {q.v.). 

Let. — In  a  lease  the  word  "let"  has  the  same  effect  as  the  word 
"  demise  "  {Hart  v.  Windsor,  1844,  13  L.  J.  Ex.  129, 135  ;  Mostyn  v.  West 
Mostyn  Coal  and  Iron  Co.,  1876,  45  L.  J.  C.  P.  401,  405). 

"  Let  into  possession,"  see  Wlieeler  v.  Tootel,  1867,  L.  R.  3  Eq.  571. 

"  Let  to  be  used  for  pasture,"  see  Pasture. 

Letter- Missive. — (l)  A  designation  given  to  the  letter  sent 
by  the  Sovereign  to  the  dean  and  chapter  of  a  cathedral  church  upon  a 
vacancy  occurring  in  the  episcopal  see,  containing  the  name  of  the  person 
he  would  have  them  elect  as  bishop.  See  Bishop;  Conge  d'elire. 
(2)  The  term  was  also  applied  in  the  old  Chancery  practice  to  the  letter 
sent  by  the  Lord  Chancellor  to  a  peer,  when  defendant  in  a  Chancery 
suit,  requesting  him  to  appear.  If  the  peer  to  whom  a  letter-missive 
was  sent  neglected  to  appear  in  obedience  thereto,  he  might  then  be 
served  with  a  subpoena  (3  Black.  Com.  445). 

Letter  of  Allotment. — This  is  a  letter  written  by  the 
secretary  of  a  company,  on  the  instructions  of  the  directors,  notifying 
to  an  applicant  for  shares  in  the  company  that  his  application  has  been 
successful,  and  that  shares  have  been  allotted  to  him.  Such  a  letter  is 
the  usual,  although  not  the  only,  mode  in  which  a  company  can  accept 
the  offer  of  an  applicant  for  shares.  The  acceptance  contained  in  a 
letter  of  allotment  must,  as  in  other  contracts,  be  unconditional,  other- 
wise it  constitutes  only  a  new  offer.  When  sent  by  post,  the  accept- 
ance is  complete  as  soon  as  posted,  although  the  letter  may  never  have 
reached  the  applicant  (Household  Fire  Insurance  v.  Grant,  4  Ex.  Div.  216; 
Hawthorn  v.  Fraser,  [1892]  2  Ch.  27).  A  letter  of  allotment  must  bear 
a  sixpenny  stamp,  unless  the  nominal  amount  of  the  allotment  is  under 
£5,  when  the  stamp  is  one  penny  (54  &  55  Vict.  c.  39,  s.  79 ;  62  &  63 
Vict.  c.  9,  8.  9).    See  Company,  Vol.  III.  pp.  303-4. 

Letter  of  Credit.— "A  letter  of  credit  (sometimes  called  a 
bill  (if  credit  (q.v.))  is  an  open  letter  of  request,  whereby  one  person 
(usually  a  merchant  or  a  banker)  requests  some  other  person  or  persons 
to  advance  moneys  or  give  credit  to  a  third  person  named  therein,  for  a 
certain  anioinit,  and  promises  that  he  will  repay  the  same  to  the  person 
atlvaiicing  the  same,  or  accept  bills  drawn  upon  himself,  for  the  like 
amount.     It  ia  called  a  general  letter  of  credit,  when  it  is  addressed  to 
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all  merchants  or  other  persons  in  general,  requesting  such  advance  to  a 
third  person ;  and  it  is  called  a  special  letter  of  credit,  when  it  is  addressed 
to  a  particular  person  by  name,  requesting  him  to  make  such  advance 
to  a  third  person"  (Story,  Bills  of  Exchange,  4th  ed.,  s.  459).  The  giver 
of  such  a  letter  undertakes  that  he  will  give  credit,  that  he  will  pay,  or 
that  he  will  allow  himself  to  be  made  a  person  upon  whom  demands  or 
drafts  may  be  made  for  payment.  Such  a  letter  is  usually  operated  upon, 
by  bills  of  exchange,  but  it  may  also  be  operated  upon  by  cheques  or  by 
simple  demands,  in  any  form,  for  the  payment  of  the  sums  for  which 
credit  has  been  undertaken  to  be  given  {per  Lord  Cairns,  L.C.,  in  Mogan 
V.  Larividre,  1875,  L.  R.  7  H.  L.  432);  but  a  letter  opening  a  credit  for 
a  particular  sum  cannot  of  itself  constitute  an  equitable  assignment,  or 
specific  appropriation  of  that  sum,  so  as  to  create  a  trust  (ibid.).  The 
grantee  of  a  letter  of  credit  is  entitled  to  expect  that  his  drafts  will  be 
honoured  by  the  correspondent  to  whom  the  letter  is  addressed ;  if  they 
are  not  so  honoured,  the  grantee  may  recover  in  respect  thereof  from 
the  grantor,  and  he  is  also  entitled  to  be  repaid  any  surplus  remaining 
after  payment  of  his  drafts.  A  letter  of  credit  is  not  a  negotiable 
instrument.  The  person  presenting  it  is  not  necessarily  the  person 
entitled  to  make  the  draft ;  therefore  where  bankers  honoured  a  draft 
under  it,  which  draft  was  in  fact  forged,  they  were  held  not  discharged 
by  such  payment  (Orr  v.  Union  Bank  of  Scotland,  1854,  1  Macq.  H.  L. 
513;  see  also  British  Linen  Co.  v.  Caledonian  Insurance  Co.,  1861, 
4  Macq.  H.  L.  107).  Letters  of  credit,  except  those  granted  in  the 
United  Kingdom  authorising  drafts  to  be  drawn  out  of  the  United 
Kingdom  payable  in  the  United  Kingdom,  are  liable  to  stamp  duty 
(Stamp  Act,  1891,  s.  32,  and  Schedule,  "Bill  of  Exchange").  See 
Circular  Note. 

[Authorities. — Grant,  Law  of  Banking,  5th  ed.,  chap,  xv.,  where  all 
the  cases  on  the  subject  are  collected ;  and  Thorburn,  Bills  of  Exchange, 
Introd.  pp.  8-22.] 

Letter  of  Request.— The  term  "Letter  of  Request"  is  now 
invariably  applied  to  the  "  request  to  examine  witnesses,"  which  by  virtue 
of  Order  37,  r.  6a  (R.  S.  C,  Oct.  1884,  r.  6),  may  be  issued  in  lieu  of  a 
writ  of  commission,  for  the  same  purpose.  The  term  "  Letter  of  Request " 
has  attached  itself  to  this  process  because  the  form  of  request,  which  is 
given  below,  is  a  letter  from  the  President  of  the  Division  requiring  the 
evidence  to  the  President  of  the  Court  of  the  foreign  country,  or  colony, 
where  the  witnesses  reside  whose  evidence  is  required. 

This  method  of  obtaining  evidence  abroad  for  the  English  Courts  is 
the  counterpart  of  the  diplomatic  arrangements  established  under  the 
Foreign  Tribunals  Evidence  Act,  1856,  19  &  20  Vict.  c.  113,  for  enabling 
foreign  Courts  to  obtain  the  evidence  of  witnesses  residing  in  British 
Dominions.  The  origin  and  development  of  this  system  of  Commissions 
Rogatoires,  or  Letters  of  Request,  is  described  somewhat  fully  under 
the  title  Evidence  for  Foreign  Tribunals,  with  which  the  history  of 
the  practice  under  Order  37,  r.  6a,  is  inseparably  connected.  It  is, 
therefore,  only  necessary  in  this  place  to  state  the  practice  in  relation 
to  obtaining  evidence  by  Letter  of  Request.  It  may,  however,  be  men- 
tioned that  since  1884  the  Letter  of  Request  has  almost  entirely  super- 
seded the  Writ  of  Commission,  and  the  alternative  method  of  appointing 
special  examiners,  so  far  as  concerns  procuring  evidence  in  foreign 
countries  and  British  colonies.  The  United  States  of  America  still 
VOL.  vin.  10 
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prefer  that  our  Courts  should  issue  commissions,  or  appoint  examiners, 
to  obtain  the  evidence  of  witnesses  in  their  States.  With  that  exception, 
however,  Letters  of  Request  are  almost  universally  adopted. 

Practice. — Ride  and  Forms. — Order  37,  r.  6a,  is  in  the  following 
terms : — 

6a.  If  in  any  case  the  court  or  a  judge  shall  so  order,  there  shall  be 
issued  a  request  to  examine  witnesses  in  lieu  of  a  commission.  The  Forms 
1  and  2  in  the  Appendix  hereto  shall  be  used  for  such  order  and  request 
respectively,  with  such  variation  as  circumstances  may  require,  and  may  be 
cited  as  Forms  37a  and  37b  in  Appendix  K. 

The  words  "  in  lieu  of  a  commission,"  are  in  practice  construed  to 
mean  that  an  order  for  a  Letter  of  Request  can  only  be  made  in  the 
same  circumstances,  and  subject  to  the  same  conditions,  as  a  writ  of 
commission,  or  an  order  appointing  a  special  examiner  could  have  been 
granted  or  made.  All  the  decided  cases,  therefore,  which  apply  to  com- 
missions and  the  appointment  of  special  examiners  apply  equally  to 
Letters  of  Request.    See  Commission,  Evidence  on,  Vol.  III.,  p.  207. 

Order  for  Issue  of  Request  for  Commission  (0.  37,  r.  6a). 

It  is  ordered  that  a  letter  of  request  do  issue  directed  to  the  proper 
tribunal  for  the  examination  of  the  following  witnesses,  that  is  to  say  : 
E.  F.,  of  ;  G.  H.,  of  ;  and  I.  J.,  of 

And  it  is  ordered  that  the  dispositions  taken  pursuant  thereto  when 
received  be  filed  at  the  Central  Office,  and  be  given  in  evidence  on  the 
trial  of  this  action,  saving  all  just  exceptions. 

And  it  is  further  ordered  that  the  trial  of  this  action  be  stayed  until 
the  said  depositions  have  been  filed. 


Request  for  Commission  (0.  37,  r.  6a). 
[Heading : — To  the  President  and  Judges  of,  <&c.,  &c.,  or  as  the  case  may  he.] 

Whereas  an  action  is  now  pending  in  the  Division  of  the 

High  Court  of  Justice  in  England,  in  which  A.  B.,  of  ,  is  plain- 

tiflf,  and  C.  D.,  of  ,  is  defendant.     And  in  the  said  action  the 

plaintiff  claims 

{endorsement  upon  writ). 

And  whereas  it  has  been  represented  to  the  said  Court  that  it  is 
necessary  for  the  purposes  of  justice  and  for  the  due  determination  of 
the  matters  in  dispute  between  the  parties,  that  the  following  persons 
•hould  be  examined  as  witnesses  upon  oath  touching  such  matters,  that 
is  to  say :  E.  F.,  of  ;  G.  H.,  of  ;  and  L  J.,  of 

And  it  appearing  that  such  witnesses  are  resident  within  the  juris- 
diction of  your  honourable  Court. 

Now  I  as  the  President  of  the  said  Division  of 

the  High  Court  of  Justice,  have  the  honour  to  request,  and  do  hereby 
request,  that  for  the  reasons  aforesaid  and  for  the  assistance  of  the  High 
Court  of  Justice,  you  as  the  President  and  Judges  of  the  said  or 
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some  one  or  more  of  yon,  will  be  pleased  to  summon  the  said  witnesses 
(and  such  other  witnesses  as  the  agents  of  the  said  plaintiff  and  defendant 
shall  humbly  request  you  in  writing  so  to  summon)  to  attend  at  such 
time  and  place  as  you  shall  appoint  before  some  one  or  more  of  you,  or 
such  other  person  as  according  to  the  procedure  of  your  Court  is  com- 
petent to  take  the  examination  of  witnesses,  and  that  you  will  cause 
such  witnesses  to  be  examined  upon  the  interrogatories  which  accompany 
this  letter  of  request  (or  vivd  voce,  or  both)  touching  the  said  matters  in 
question  in  the  presence  of  the  agents  of  the  plaintiff  and  defendant,  or 
such  of  them  as  shall,  on  due  notice  given,  attend  such  examination. 

And  I  further  have  the  honour  to  request  that  you  will  be  pleased  to 
cause  the  answers  of  the  said  witnesses  to  be  reduced  into  writing,  and 
all  books,  letters,  papers,  and  documents  produced  upon  such  examina- 
tion to  be  duly  marked  for  identification,  and  that  you  will  be  further 
pleased  to  authenticate  such  examination  by  the  seal  of  your  tribunal, 
or  in  such  other  way  as  is  in  accordance  with  your  procedure,  and  to 
return  the  same,  together  with  such  request  in  writing,  if  any,  for  the 
examination  of  other  witnesses,  through  His  Majesty's  Secretary  of  State 
for  [Foreign  Affairs,  or  the  Colonies,  oi-  India],  for  transmission  to  the  said 
High  Court  of  Justice  in  England. 

[Signature  of  the  President  {or  senior  Judge  far  the 
time  being)  of  the  Division  of  the  High  Court 
Seal  of       \  issuing  the  request.] 


Official  Requirements. — The  order  is  obtained  on  summons  in 
chambers,  and  may  direct  that  the  request  shall  comprise  witnesses  on 
both  sides.  The  solicitor  produces  the  order  at  the  Writ,  etc.,  Depart- 
ment (Writs),  Central  Office,  for  Chancery  and  King's  Bench  cases ;  or 
the  District  Kegistry ;  or  for  Probate,  Divorce,  and  Admiralty  cases,  at 
the  Principal  Probate  Eegistry,  or  the  Admiralty  Eegistry.  The  Letter 
of  Kequest,  prepared  for  signature,  must  be  left  at  the  department, 
together  with  a  translation  of  the  same  into  the  language  of  the  country 
to  which  it  is  to  be  transmitted ;  also  a  list  of  questions  to  be  asked  the 
witnesses,  with  a  translation.  The  solicitor  must  also  file  an  undertaking 
in  the  following  terms : — 

"  Title  of  Cause  or  Matter." 

"I  (or  we)  hereby  undertake  to  be  responsible  for  all  expenses 
incurred  by  H.  M.  Secretary  of  State  for  [Foreign  Affairs,  or  the 
Colonies,  or  India,  as  the  case  may  be]  in  respect  of  the  execution  of  the 
letter  of  request  issued  herein  on  the  day  of  >  19     , 

and  on  receiving  due  notification  of  the  amount  of  such  expenses  I 
undertake  to  pay  the  same  to  the  Chief  Clerk  of  the  Foreign  Office 
{or  as  the  case  may  be)." 

The  department  obtains  the  signature  of  the  Lord  Chancellor 
(Chancery) ;  or  the  Lord  Chief  Justice  (King's  Bench) ;  or  the  President 
of  the  P.  D.  and  A.  Division,  and  transmits  the  Letter  of  Kequest,  and 
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papers,  with  translations,  to  the  Secretary  of  State.     Fee,  £1,  impressed 
on  tlie  Letter  of  Request. 

Letterpress. — See  Copyright. 

Letters  of  Administration.— See  Executors  and  Ad- 
ministrators; Probate. 

Letters  of  Business. — This  is  the  designation  given  to 
formal  instruments,  issued  by  the  Crown  under  the  Sign  Manual,  and 
directed  to  the  Archbishop  and  Bishops  and  other  members  of  the 
Convocations  of  Canterbury  or  York,  respectively,  when  the  Sovereign 
desires  that  Convocation  should  enter  upon  or  discuss  some  special 
business  detailed  therein. 

Such  letters  have  been  issued  at  various  periods  of  the  national 
history,  as  by  Edward  i.  in  1283  (when  Convocation  was  claiming  the 
sole  right  of  taxing  the  clergy),  commending  his  Commissioners  to 
the  Synod ;  by  Henry  viii.  in  1540,  concerning  the  nullification  of  his 
marriage  with  Anne  of  Cleves;  by  Charles  ii.  in  1661,  commending  a 
revision  of  the  Prayer  Book;  and  (passing  over  intervening  instances) 
in  recent  years,  by  Queen  Victoria  in  1872  and  1874,  enjoining  the 
"debating,  considering,  consulting,  and  agreeing  upon"  the  Pteport  of 
the  Royal  Commissioners  of  Inquiry  concerning  Eitual ;  and  by  his 
present  Majesty  King  Edward  vii.  in  1906  (November  10),  authorising 
the  Convocation  of  the  Province  of  Canterbury  to  "debate,  consider, 
consult,  and  agree,"  and  to  report  to  the  King,  upon  the  recommenda- 
tions of  the  Royal  Commissioners  on  Ecclesiastical  Discipline,  who  had 
submitted  their  report  earlier  in  the  same  year.  Those  Commissioners 
themselves  recommended  that  Letters  of  Business  should  be  issued  to 
the  Convocation,  with  instructions — 

"(a)  To  consider  the  preparation  of  a  new  rubric  regulating  the  orna- 
ments (that  is  to  say,  the  vesture)  of  the  ministers  of  the  Church,  at  the 
times  of  their  ministrations,  with  a  view  to  its  enactment  by  Parhament ; 
and 

"(6)  To  frame,  with  a  view  to  their  enactment  by  Parhament,  such 
modifications  in  the  existing  law  relating  to  the  conduct  of  Divine  Service 
and  to  the  ornaments  and  fittings  of  churches  as  may  tend  to  secure  the 
greater  elasticity  which  a  reasonable  recognition  of  the  comprehensiveness 
of  the  Church  of  England  and  of  its  present  needs  seems  to  demand." 

As  a  result  of  the  issue  of  Letters  of  Business  in  1872,  a  measure 
was  framed  by  Convocation  which  was  adopted  by  Parliament  in  the 
Act  of  Uniformity  Act  Amendment  Act,  1872,  allowing  a  shortened 
form  of  service  in  parish  churches  on  week-days,  and  special  forms  of 
service  to  be  approved  by  the  Ordinary. 

Letters  of  Business  are  in  no  way  necessary  to  put  the  Synod  in  the 
way  of  pursuing  its  ordinary  business  (see  Convocation  and  Ecclesi- 
astical Law),  but  are  only  issued  on  special  occasions  as  to  the  Crown 
may  seem  fit;  and  they  are  to  be  distinguished  on  the  one  hand  from 
the  Royal  Writ  under  the  Great  Seal,  by  which  Convocation  is  required 
to  be  convened,  and  on  the  other  hand  from  the  Royal  Licence  (see 
Licence  to  Convocation),  without  which  no  Canon  can  be  enacted  by 
Convocation. 

[Authorities.  —  Lathbury,  ffist.  of  Conv. ;  Pearce,  Lmo  of  Conv.  ; 
Gibson's  Codex;  Burn,  Ecdes.  Law;  Cripps,  Church  Zaio.] 
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Letters  of  Credence. — See  Diplomatic  Agents. 
Letters  of  lYIarque.— See  Privateering. 
Letters  of  Safe  Conduct.— See  Safe  Conduct. 

Letters  Patent. — The  law  relating  to  letters  patent  is  best 
expounded  in  connection  with  the  various  rights  which  are  conferred  by 
them ;  letters  patent,  therefore,  are  dealt  with  under  various  heads  in 
this  Encyclopaedia,  and  especially  under  Patents  for  Inventions.  In 
this  place  it  is  intended  to  state  just  a  few  of  the  main  characteristics 
common  to  all  letters  patent.  Letters  patent  are  a  means  whereby  the 
Crown  makes  a  grant  to  a  subject  of  some  dignity,  office,  monopoly, 
franchise,  etc. ;  the  letters  are  addressed  "  to  all  to  whom  these  presents 
shall  come ; "  they  are  not  sealed  up,  but  are  left  open,  and  are  recorded 
in  the  Patent  Polls,  so  that  all  subjects  of  the  realm  may  read  and  be 
bound  by  their  contents,  hence  the  term  letters  "  patent."  They  are  of 
record  (Coke,  4  iTist.  209) ;  formerly  they  were  always  made  under  the 
Great  Seal,  but  now  by  virtue  of  the  Crown  Office  Act,  1877,  and  the 
Orders  in  Council  made  under  it,  the  Wafer  Great  Seal  may  in  many 
cases  be  used  instead  of  the  more  cumbrous  waxen  seal,  whilst  letters 
patent  for  inventions — which  form  the  bulk  of  letters  patent — are  sealed 
with  the  seal  of  the  Patent  Office  (46  &  47  Vict.  c.  57,  s.  12).  Amongst 
rights  which  are  conferred  by  letters  patent — other  than  monopolies 
for  inventions — may  be  mentioned  grants  of  peerages,  judgeships  of  the 
High  Court,  the  status  of  denizen,  the  rank  of  King's  Counsel,  grants  of 
precedence  at  the  Bar  (see  Patent  of  Precedence),  the  Attorney-  or 
Solicitor-Generalship,  the  Treasury  and  Admiralty  Commission,  royal 
pardons,  and  many  others  (see  Edmunds  on  Patents,  2nd  ed.,  p.  1, 
note  (c)). 

The  procedure  by  which  letters  patent,  other  than  those  for  inven- 
tions, are  obtained  is  as  follows : — A  warrant  for  the  issue  of  letters  is 
drawn  up  and  is  signed  by  the  Lord  Chancellor ;  this  is  submitted  to 
the  law  officers  of  the  Crown,  who  countersign  it ;  finally,  the  warrant 
thus  signed  and  countersigned  is  submitted  to  His  Majesty,  who  affixes 
his  signature.  The  warrant  is  then  sent  to  the  Crown  Office  and  is  filed, 
after  it  has  been  acted  upon  by  the  issue  of  letters  patent  under  the 
Great  Seal  or  under  the  Wafer  Great  Seal,  as  required  by  law.  The 
letters  patent  are  delivered  into  the  custody  of  those  in  whose  favour 
they  are  granted ;  in  many  instances  an  entry  is  made  in  the  Patent 
liOLLS.  The  procedure  for  obtaining  letters  patent  for  inventions  is 
stated  post,  under  Patents  for  Inventions. 

The  interpretation  of  letters  patent  is  governed  by  rules  which  differ 
in  material  respects  from  those  which  obtain  when  the  meaning  of  any 
other  document  of  grant  is  in  question.  Usually  a  grant  is  construed 
in  a  manner  favourable  to  the  grantee.  Letters  patent  are  construed 
in  the  sense  most  favourable  to  the  grantor,  viz.,  the  Crown;  though 
if  the  Crown  received  consideration  for  the  grant,  or  if  the  grant  is 
expressed  to  have  been  made  ex  certd  scientid  et  mero  motic,  the  severity 
of  this  rule  is  somewhat  relaxed.  And  it  is  observable  that  a  patent 
for  an  invention  contains  these  words,  "  These  our  letters  patent  shall 
be  construed  in  the  most  beneficial  sense  for  the  advantage  of  the  said 
patentee."  Moreover,  false  recitals  vitiate  letters  patent  unless  it  be 
clear,  notwithstanding  the  recital,  that  the  grant  carries  out  the  inten- 
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tion  of  the  Crown  or  that  the  recitals  do  not  contain  a  false  suggestion 
by  the  grantee,  and  that  the  Crown  was  not  deceived  by  the  grantee 
(see  Bacon,  Ahr.  "  Prerog."  F. ;  2  Black.  347).  In  connection  with 
this  part  of  the  subject  it  should  be  added  that  recitals  in  letters 
patent  do  not  bind  the  Crown  (R  v.  Btishopp,  1600,  Co.  Rep.  i.  40).  If 
the  intention  of  the  Crown  in  making  the  grant  be  stated,  and  the 
grant  contradicts  such  intention,  the  grant  is  void ;  such  also  is  the 
case  if  the  grant  be  contrary  to  law,  or  if  it  be  uncertain. 

The  mode  of  bringing  about  the  cancellation  of  illegal  letters  patent 
at  the  suit  of  a  subject  was  by  an  action  of  Scike  Facias  (q.v.)  in  the 
name  of  the  Crown  brought  with  the  fiat  of  the  Attorney-General,  and 
such  is  even  now  the  mode  of  procedure  save  where  the  letters  patent 
attacked  have  been  granted  for  an  invention.  The  suit  was  usually 
brought  in  Chancery,  but  it  could  be  brought  in  the  King's  Bench  (Co. 
4  Inst.  72,  80) ;  and  now  proceedings  can  be  taken  (semhle)  in  either  the 
Chancery  or  the  King's  Bench  Division  of  the  High  Court.  Amongst 
the  grounds  on  which  letters  patent  may  be  repealed  by  way  of  scire 
facias  may  be  mentioned :  that  the  grant  is  illegal,  or  was  made  under 
a  misapprehension,  or  was  made  in  derogation  of  a  former  grant.  To 
obtain  the  repeal  of  letters  patent  for  inventions,  the  procedure  laid 
down  in  sec.  26  of  the  Patent  Act,  1883,  46  &  47  Vict.  c.  97,  must  be 
followed.  The  practice  in  proceedings  of  scire  facias  may  be  found 
stated  in  Hindmarch  on  Patents,  pp.  387  et  seq. ;  and  see  Scire  Facias. 

{Authorities. — Bacon,  Ahr.  "Prerog."F. ;  Coke  and  Blackstone,  the 
parts  quoted  above ;  notes  to  Underliill  v.  Devereux,  2  Wms.  Saun.,  at 
p.  251,  ed.  1871 ;  Hindmarch  on  Patents  ;  Edmunds  on  Patents,  ed.  1897, 
chs.  i.  ix.  ss.  2  and  3,  and  Annotated  Form  of  Letters  Patent,  pp.  667 
et  seq.  As  to  the  repeal  of  letters  patent,  Edmunds  on  Patents,  pp.  484 
et  seq.'] 

Levant  and  Co U chant. — A  term  employed  in  connection 
with  the  subject  of  distress,  and  applied  to  cattle  that  have  been  suffici- 
ently long  on  the  land  of  another  to  have  lain  down  and  risen  up  to 
feed,  or,  as  it  has  usually  been  held,  for  at  least  a  night  and  a  day. 
Cattle  which  have  strayed  on  to  land  in  the  occupation  of  a  tenant 
may  be  distrained  for  rent  in  arrear  by  such  tenant,  this  right  being 
exercisable  by  the  landlord  only  after  the  cattle  have  been  levant  and 
couchant,  and  after  notice  has  been  sent  to  their  owner  and  he  has 
neglected  to  drive  them  away,  where  they  have  strayed  on  to  the  land 
through  defective  or  insufficient  fences  which  the  tenant  or  his  landlord 
ought  to  repair.  It  appears  that  where  the  distress  is  by  the  grantee 
of  a  rent-charge  or  by  the  lord  of  the  fee  for  an  ancient  rent,  notice  to 
the  owner  of  the  cattle  is  not  necessary ;  the  cattle  must  nevertheless 
be  levant  and  couchant  before  being  distrained  in  either  of  these  cases. 
Where,  however,  tlie  cattle  have  strayed  on  to  the  land  through  the 
neglect  of  their  owner,  or  through  defective  fences  where  there  is  no 
obligation  to  repair  the  same,  the  landlord  can  exercise  his  right  to 
distrain  at  once,  that  is,  before  the  cattle  have  been  levant  and  couchant 
(see  Bullen,  Law  of  Distress,  pp.  103,  104;  Jones  v.  Powell,  1826,  5  B.  & 
C.  647 ;  29  11.  K.  352).    See  Distress. 

The  term  is  also  used  in  connection  with  the  subject  of  common  of 
paHture.  Wlien  so  used  it  has  been  defined  as  mean'ing  cattle  "  rising 
up  and  lying  down  on  the  land ;  that  is,  in  fact,  being  upon  the  land  by 
nigiit  and  by  day ;  and  it  denotes  the  number  of  animals  which  the 
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land,  to  which  the  right  of  common  belongs,  can  maintain  by  its  winter 
eatage  or  produce — that  is,  during  the  season  in  which,  the  grass  not 
growing,  the  right  of  common  is  of  no  benefit  to  the  cattle  "  (Williams, 
Rights  of  Cominon,  p.  31).  But  in  Carr  v.  Lambert,  1866,  L.  R.  1  Ex. 
168,  it  was  said  that  levancy  and  couchancy  was  rather  the  measure 
of  the  capacity  of  the  land  than  a  condition  to  be  actually  and  literally 
complied  with  by  the  cattle  lying  down  and  getting  up,  or  by  their 
being  fed  off  the  land  (see  Common,  Vol.  TIL  p.  224 ;  and  Williams, 
Commons,  chap.  iii.). 

Levari  facias. — (Cause  to  be  levied.)  A  writ  of  execution  by 
which,  under  the  old  law,  the  sheriff  was  directed  to  seize  the  goods  of 
a  debtor  and  receive  the  profits  of  his  lands  till  satisfaction  should  be 
made  to  the  judgment  creditor  (3  Black.  Com.  417).  In  practice  this 
writ  was  superseded  by  the  writ  of  elegit  even  in  Blackstone's  time ; 
and  it  has  now  been  expressly  enacted  that  no  writ  of  levari  facias 
shall  issue  in  any  civil  proceeding  (Bankruptcy  Act,  1883,  s.  146).  It 
may  still,  however,  issue  in  criminal  matters,  e.g.  to  levy  a  fine  (if  not 
already  paid)  imposed  by  justices  where  the  conviction  has  been  removed 
into  the  Queen's  Bench  Division  and  there  affirmed  (Short  and  Mellor, 
Crown  Office  Practice,  144,  and  Form  No.  149,  p.  653).  See  Execution, 
Vol.  v.,  at  p.  481. 

Levee  en  masse. — The  calling  upon  of  all  able-bodied  men 
to  bear  arms  for  the  defence  of  their  country.  But  where  the  inhabit- 
ants of  occupied  territory  rise  in  insurrection  either  in  small  bodies 
or  en  masse  combatant  privileges  cannot  be  claimed  until  they  have 
displaced  the  occupation,  and  all  persons  found  with  arms  in  their 
hands  may  in  strict  law  be  killed,  or,  if  captured,  executed  by  sentence 
of  court-martial.  Pecuniary  penalties  for  the  acts  of  such  insurgents 
were  on  more  than  one  occasion  imposed  on  the  inhabitants  of  entire 
districts  in  the  Franco-Prussian  War.  See  Hall,  Inter.  Laiv,  5th  ed. 
p.  472.    See  Belligerent  ;  Combatant  ;  Guerrilla. 

LeveL — Oral  evidence  is  admissible  to  explain  the  meaning  of 
this  word  as  used  in  a  mining  lease,  the  word  being  capable  of  various 
meanings  {Clayton  v.  Gregson,  1836,  5  Ad.  &  E.  302). 

Level  Crossing'. — In  the  various  railway  Acts  special  pro- 
vision has  been  made  to  provide  for  the  safety  of  the  public  at  points 
where  a  railway  crosses  a  highway  on  the  level.  Eailway  Companies 
are  required  to  maintain  gates  at  such  level  crossings,  which  are  to  be 
kept  constantly  closed  against  the  highway,  except  when  vehicles,  etc., 
have  to  cross  the  railway,  or  unless  the  Board  of  Trade  may  otherwise 
determine ;  the  gates  must  be  so  constructed  as  when  closed  to  fence 
in  the  railway.  Proper  persons  are  also  to  be  employed  at  level  cross- 
ings to  open  and  shut  the  gates,  and  a  lodge  is  to  be  erected  by  the 
railway  company  thereat  (2  &  3  Vict.  c.  45,  s.  1 ;  Eailway  Eegulation 
Act,  1842,  s.  9 ;  Eailways  Clauses  Act,  1845,  s.  47 ;  and  Eailways  Clauses 
Act,  1863,  8.  6).  These  provisions,  however,  do  not  apply  in  the  case 
of  a  private  railway  on  private  property,  made  and  exclusively  used  for 
the  proprietor's  own  purposes,  and  not  for  passenger  traffic  (Matson  v. 
Baird,  1878,  3  App.  Cas.  1082),  but  they  are  not  limited  solely  to  the 
roads  specially  mentioned  in  a  railway's  special  Acts  (E.  v.  Longe,  1897, 
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66  L.  J.  Q.  B.  278).  Trains  must  slacken  speed  to  four  miles  an  hour 
at  level  crossings  adjoining  a  station  (Act  of  1845,  s.  48);  but  this  is  a 
regulation  which  has  until  recently  been  very  little  observed.  The 
matter  was  taken  up  by  the  Warwickshire  County  Council  with  respect 
to  a  crossing  at  Atherstone  across  which  the  London  and  North- Western 
Eailway  ran  their  trains  at  express  speed.  An  information  was  filed 
by  the  Attorney-General  to  restrain  the  Company  from  infringing  sec. 
48,  and  although  there  was  no  evidence  of  injury  to  the  public  an 
injunction  was  granted  {Attorney-General  v.  London  and  North- Western 
My.  Co.,  [1900]  1  Q.  B.  78).  Shunting  is  not  to  take  place  on  level 
crossings  (Act  of  1863,  s.  5).  The  Board  of  Trade  may,  if  it  appears 
to  them  necessary  for  the  public  safety,  require  a  railway  company  to 
carry  its  line  over  a  highway  by  means  of  a  bridge  instead  of  on  the 
level  {ibid.,  s.  7);  but  a  railway  company  wholly  without  funds  and 
without  the  means  of  raising  money  cannot  be  compelled  to  erect  a 
bridge  {In  re  Bristol  and  North  Somerset  Ely.  Co.,  1877,  3  Q.  B.  D.  10). 

A  railway  company  is  bound  to  maintain  the  crossing  in  a  proper 
state  for  the  passage  of  carriages  across  the  rails  {Oliver  v.  North-Eastern 
Bly.  Co.,  1874,  L.  K.  9  Q.  B.  409);  and  it  is  the  duty  of  the  company's 
servants  to  keep  the  gates  closed  when  any  train  is  approaching;  if 
this  duty  is  not  carried  out,  and  a  person  is  injured  in  attempting  to 
cross  the  line,  this  is  evidence  of  negligence  to  go  to  the  jury  {North- 
Eastern  Ely.  Co,  V.  Wanless,  1874,  L.  R  7  H.  L.  12);  so  also  in  the 
case  of  horses  which  escaped  from  a  field  owing  to  the  defective  condition 
of  a  swing-gate  which  the  railway  had  put  up  for  foot  passengers 
{Charman  v.  South-Eastern  Ely.  Co.,  1888, 21  Q.  B.  D.  524). 

Unreasonable  and  negligent  delay  in  opening  the  gates  at  a  level 
crossing  whereby  a  person  on  the  highway  is  detained,  may  render  the 
railway  company  liable  in  damages  {Boyd  v.  Great  Northern  Ely.  Co., 
1895,  2  Ir.  R  555). 

[Authority. — Brown  and  Theobald,  Law  of  Eailway  Companies, 
3rd  ed.  1899.] 

Levy. — This  word  in  29  Eliz.  c.  4  (relating  to  sheriffs'  poundage, 
repealed  by  50  &  51  Vict.  c.  55,  s.  39)  means  to  "  seize  and  thereby  get 
the  money  "  {per  Bramwell,  L.J.,  in  Mortimore  v.  Cragg,  1878,  3  C.  R  D. 
219) ;  "  the  word  *  levy '  in  legal  meaning  is  where  goods  are  seized  and 
money  obtained  by  compulsion.  If  that  is  the  meaning  it  does  not 
necessarily  comprise  sale "  {per  Brett,  L. J.,  ibid.  220).  The  sheriff  is 
therefore  entitled  to  his  poundage  where,  after  seizure  of  the  debtor's 
goods,  the  debt  is  paid  before  sale  {ibid.),  or  where  the  parties  com- 
promise before  sale  {Alchin  v.  Wells,  1793,  5  T.  R.  470;  2  R  R.  641); 
lie  is  also  entitled  to  the  same,  although  after  sale  the  execution  is  set 
aside  for  irregularity  {Bullen  v.  Ansley,  1806,  6  Esp.  Ill),  secies  where  the 
execution  is  set  aside  before  sale  {Miles  v.  Harris,  1862,  31  L.  J.  C.  R 
361).  "  It  was  decided  even  earlier  than  Miles  v.  Harris  that  the  word 
*levy'  in  the  statute  meant  'turning  the  goods  into  money'"  {per 
Vaughan  Williams,  L.J.,  in  Thomas  v.  Sheriff  of  Middlesex,  [1899]  1  Q.  B. 
464);  which  case  shows  that  the  old  rule  applies  under  the  present 
statute  and  rules. 

In  an  action  against  a  sheriff  for  a  false  return  of  mdla  bona  to  a  writ 
of  fi.  fa.,  an  allegation  in  the  declaration  that  the  defendant  took  goods 
in  execution,  of  the  value  of  the  moneys  indorsed  on  the  writ,  "and 
then  levied  the  same  thereout,"  was  held  to  import  not  only  a  seizure 
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and  a  sale  under  the  plaintiff's  writ,  but  also  that  the  sheriff  had  in 
his  hands  the  proceeds  of  the  sale  {Drewe  v.  Lainson,  1840,  9  L.  J. 
Q.  B.  69). 

"  Levied  or  collected,"  see  B.  v.  RoUnson,  1835,  4  L.  J.  Ex.  319. 

Levy  War. — See  Treason. 

Lex. — In  Roman  law  a  "lex"  was  a  law  enacted  by  t\\Q po'pulus, 
originally  only  in  the  comitia  cwHata,  but  at  a  later  date  in  the  comitia 
centuriata  also  (see  Inst.  i.  2,  p.  4). 

Lex  domicilii. — The  law  of  the  domicile.  See  Domicil; 
Private  International  Law. 

Lex  fori. — The  law  of  the  Forum.  See  Private  International 
Law. 

Lex    loci    celebrations. — See    Private    International 

Law\ 

Lex  loci  contractus. — The  law  of  a  place  where  a  contract 
is  made.    See  Private  International  Law. 

Lex  loci  rei  SitaB. — The  law  of  a  place  where  a  thing  is 
situated.    See  Private  International  Law. 

Lex  loci  solutionis. — The  law  of  the  place  of  payment  or 
performance.     See  Private  International  Law. 

Lex  mercatoria. — The  lex  mercatoria,  or  law  merchant,  is  a 
body  of  legal  principles  founded  on  the  customs  of  merchants  in  their 
dealings  with  each  other,  and  though  at  first  distinct  from  the  common 
law,  afterwards  becoming  incorporated  into  it.  Though  part  of  the 
general  law  of  England,  it  is  distinguished  by  a  separate  name,  because 
it  applies  to  particular  subjects  principles  more  or  less  different  from 
those  which  the  common  law  recognises  in  other  matters,  and  also 
because  these  principles  were  ingrafted  into  our  own  municipal  system 
by  gradual  adoption  from  the  lex  mercatoria,  or  general  body  of  European 
usages,  in  matters  relating  to  commerce.  There  are  three  distinct  stages 
in  the  history  of  the  law  merchant,  the  first  ending  in  the  time  of  Coke, 
in  which  it  was  a  special  kind  of  law  administered  in  special  Courts 
for  the  purpose  of  settling  the  disputes  of  a  special  class  (mercantile 
men),  subject  to  peculiar  duties  and  possessed  of  peculiar  rights.  In 
its  second  stage,  continuing  till  the  time  of  Lord  Mansfield,  it  was  a 
body  of  customs  to  be  proved  in  case  of  doubt  as  facts,  and  binding 
only  on  mercantile  persons.  During  the  third  stage,  namely,  from  the 
time  of  Lord  Mansfield  till  the  present  day,  it  has  been  a  collection  of 
customs  incorporated  into  the  general  law,  and  binding  on  all,  merchants 
or  not.  The  sources  of  the  law  merchant  were :  (a)  coutumiers  or  collec- 
tions of  maritime  usages  and  customs  drawn  up  for  the  use  of  merchants 
and  lawyers,  such  as  the  laws  of  Oleron  and  Wisbuy  (see  Maritime 
Law)  ;  (h)  market  law,  which  began  with  the  great  fairs  in  the  Middle 
Ages,  held  at  Champagne,  Antwerp,  Winchester,  and  other  commercial 
cities  to  which  merchants  of  all  nations  resorted,  and  was  administered 
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in  staple  Courts.  There  were  also  special  Courts  for  the  trial  of 
mercantile  cases  in  Italy,  France,  Spain,  and  Germany.  Our  own 
Admiralty  Court  administered  mercantile  law  in  early  times,  and  the 
maritime  law  which  it  still  administers  as  part  of  our  municipal  law 
is  a  branch  of  the  lex  mercatoria.  Another  source  of  the  law  merchant 
was  the  books  of  authority  (mostly  foreign)  in  the  fourteenth  and 
fifteenth  centuries,  and  our  own  Malynes  and  MoUoy  (Smith,  Mercantile 
Law  (1905),  Introduction).  The  direct  survivals  of  it  in  our  law  are 
the  principle  of  non-survivorship  in  partnerships  (jus  accrescendi  inter 
viercatores  locum  non  hahet),  the  right  of  suing  on  negotiable  instruments 
(bills  of  exchange),  and  the  right  to  trade  marks. 

[Authorities.--See  Smith,  Mercantile  Law  (1905);  Mitchell,  The  Law 
Merchant  (1904).] 

Lex  non  SCripta. — Unwritten  law,  "comprising  those  prin- 
ciples, usages,  and  rules  of  conduct  applicable  to  the  government  and 
security  of  person  and  property  which  do  not  depend  upon  any  existing 
express  and  positive  declaration  of  the  will  of  the  legislature.  It 
comprises  and  mainly  consists  of  '  customs,'  whether  general  or  par- 
ticular, and  is  often  called  the  '  customary  law ' "  (Broom,  Common  Law, 
9th  ed.,  p.  7). 

Lex  SCripta. — Written  law,  that  is  the  statute  law  of  the 
land. 

Lex  talionis.— See  Wager  of  Law. 

Liability  to  Cease. — These  words  in  a  charter-party,  in 
what  is  generally  known  as  the  "  cesser  clause,"  mean,  according  to 
the  cases,  "  not  that  the  liability  should  cease  to  accrue,  but  that  the 
liability  should  cease  to  be  enforced "  (per  Cleasby,  B.,  in  Francesco  v. 
Massey,  1873,  L.  E.  8  Ex.  104;  see  also  Kish  v.  Cory,  1875,  L.  K.  10  Q.  B. 
561).  As  to  the  effect  of  the  cesser  clause,  see  Demurrage,  and  as  to 
whether  it  will  release  the  charterer  from  all  claims  of  the  shipowner 
under  the  charter-party,  whether  accrued  before  or  after  loading,  see 
Hansen  v.  Harrold,  [1894]  1  K.  B.  621 ;  Carver,  Carriage  by  Sea,  4th  ed., 
1905,  p.  650. 

Libel. — See  Defamation. 

Libel  (Ecclesiastical)  .—A  libel  (Lat.  Hbelhts,  a  little  book) 
in  a  spiritual  court  is  a  declaration  or  cliarge  in  writing  by  the  plaintiff 
in  a  civil  suit.  When  the  defendant  has  appeared  upon  the  citation, 
then  the  plaintiff  must  exhibit  his  libel.  The  Act  2  Hen.  v.  stat.  1,  c.  3, 
provides  for  the  prompter  delivery  of  the  libel  to  the  defendant,  whose 
))leading  in  answer  is  termed  the  allegation.  Prohibition  (q.v.)  will  go 
(juimsiiuc  on  non-delivery  of  the  libel  {Anon.,  2  Salk.  553 ;  2  Eaym.  (Ld.) 
991).  As  to  the  proper  form  and  contents  of  a  libel,  see  Ayliffe,  Parergon, 
345  (where  also  is  to  be  found  a  disquisition  on  various  uses  of  the  term) ; 
Burn,  Keel.  Law,  9th  ed.,  iii.  261 ;  Phillimore,  Eccl.  Laio,  2nd  ed.,  ii.  990. 
The  withdrawal  of  matters  testamentary  and  matrimonial  from  ecclesi- 
astic^il  cognisance  (see  Consistory  Court)  has  largely  reduced  the 
frequency  of  the  civil  suit. 
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Liberia. — Area. — The  Negro  Republic  of  Liberia  is  situated  in 
that  part  of  West  Africa  formerly  known  as  the  Grain  Coast.  It  is 
bounded  on  the  south  by  the  Atlantic  Ocean,  on  the  west  by  Sierra 
Leone  (q.v.),  and  on  the  north  and  east  by  the  French  possessions  of  the 
French  Soudan  and  the  Ivory  Coast  respectively  (see  France).  The 
total  area  of  the  republic  is  about  45,000  square  miles,  or  nearly  as  large 
as  England. 

Earlier  History. — Liberia  was  originally  a  settlement  for  freed 
American  slaves — hence  its  name — placed  there  from  1822  to  1832. 
Nominally  under  the  protection  of  the  United  States  {q.v.),  it  became 
independent  in  1847,  in  which  year  the  republic  was  otiicially  recognised 
by  Great  Britain. 

Constitutimi. — The  constitution  dates  from  July  26,  1847  (Hertslet's 
State  Papers,  vol.  xxxv.  p.  1301),  and  is  modelled  on  that  of  the  United 
States.  The  executive  power  rests  in  a  president,  elected  for  two  years, 
a  vice-president,  and  a  council  of  six  ministers.  The  legislative  power 
is  in  a  parliament  of  two  houses — a  Senate  and  a  House  of  Representa- 
tives. The  Senate  consists  of  nine  members,  elected  for  four  years,  and 
the  House  of  Representatives  of  fourteen,  elected  for  two  years.  The 
electorate  consists  of  negroes  possessed  of  real  property. 

Local  Government. — Only  a  small  strip  of  the  coast  is  effectively 
administered  by  the  Government,  and  this  is  divided  into  four  counties, 
three  of  which  are  under  a  Government  superintendent,  the  fourth, 
Montserrado,  being  subdivided  into  four  districts,  each  under  a 
superintendent. 

Laws. — As  recently  as  1905  a  criminal  code  was  enacted. 

Application  of  Imperial  Acts. — Extradition  {q.v.)  with  Liberia  is 
regulated  by  a  Treaty  of  December  16,  1892  (St.  R.  &  0.,  Rev.  1904, 
vol.  v.,  "Fugitive  Criminal,"  p.  134).     [See  The  Statesmen s  Year-book.] 

LibertatibUS  allOCandiS.— A  writ  which  lay  for  a  citizen 
or  burgess  impleaded  contrary  to  his  liberty,  to  have  his  privilege  allowed 
(Tomlin,  Law  Diet.). 

Liberty. — See  Franchise. 

Liberty  of  the  Press.— Every  Englishman  has  the  right 
to  print  and  publish  what  he  will,  subject  only  to  this,  that  he  must 
take  the  consequences,  should  a  jury  subsequently  deem  his  words 
defamatory.  There  is  no  longer  any  censorship  of  the  press  in  this 
country.  "  The  liberty  of  the  press,"  says  Lord  Mansfield,  in  B.  v.  Dean 
vf  St.  Asajih,  1784,  3  T.  R.  4Sln.,  "  consists  in  printing  without  any 
previous  licence,  subject  to  the  consequences  of  law."  Lord  Ellen- 
borough  says,  in  R  v.  Cobbett,  1804,  29  How.  St.  Tr.  49:  "The  law  of 
England  is  a  law  of  liberty,  and,  consistently  with  this  liberty,  we  have 
not  what  is  called  an  imprimatur ;  there  is  no  such  preliminary  licence 
necessary;  but  if  a  man  publish  a  paper,  he  is  exposed  to  the  penal 
consequences,  as  he  is  in  every  other  act,  if  it  be  illegal."  Lord  Kenyon 
shortly  puts  it  thus,  in  R.  v.  Cnthell,  1799,  27  How.  St.  Tr.  675  :  "A  man 
may  pubUsh  anything  which  twelve  of  his  countrymen  think  is  not 
blamable." 

This  was  not  always  so  in  England.  The  printing  press  had  not  long 
been  invented  before  statesmen  began  to  fear  its  power.  Nobles  quailed 
before  the  sarcasms  penned  by  low-born  intellect;  priests  dreaded  its 
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searching  questionings ;  while  kings  saw  in  it  a  new  source  of  disaffec- 
tion and  danger.  It  undoubtedly  increased  to  an  enormous  extent  the 
power,  for  good  or  for  evil,  of  every  educated  brain.  Our  English 
monarchs  at  first  endeavoured  to  keep  all  the  printing  presses  in  their 
own  hands,  and  allowed  no  one  to  print  anything  except  by  special  royal 
licence.  All  printing  presses  were  kept  under  the  immediate  super- 
vision of  the  King  in  Council,  and  regulated  by  proclamations  and 
decrees  of  the  Star  Chamber  by  virtue  of  the  King's  prerogative.  In 
1557  the  Stationers  Company  of  London  was  formed,  and  the  exclusive 
privilege  of  printing  and  publishing  in  the  English  dominions  was  given 
to  ninety -seven  London  stationers  and  their  successors  by  regular 
apprenticeship.  The  company  was  also  empowered  to  seize  all  publi- 
cations printed  by  men  who  were  not  members  of  the  guild.  Later, 
by  a  decree  of  the  Star  Chamber  in  1586,  one  printing  press  was 
allowed  to  each  University.  This  Government  monopoly  of  the  "  Art 
and  Mysterie  of  Printing"  continued,  in  theory  at  all  events,  till  1637. 

Queen  Elizabeth,  however,  was  not  content  with  this  exercise  of  the 
royal  prerogative.  In  1559  she  determined  to  have  all  books  read  over 
by  loyal  bishops  and  privy  councillors  before  they  were  allowed  to  go  to 
the  official  press.  In  1586  the  Star  Chamber  enacted  that  all  books 
should  be  read  over  in  manuscript,  and  licensed  by  either  the  Arch- 
bishop of  Canterbury  or  the  Bishop  of  London.  There  was  one  excep- 
tion. Law  books  were  to  be  read  and  licensed  by  the  Chief  Justice  of 
either  Bench,  or  the  Lord  Chief  Baron — a  practice  which  continued 
down  to  the  middle  of  the  18th  century  (see  the  prefaces  to  Burrows' 
and  Douglas'  Reports).  Subsequently,  the  Master  of  the  Revels  usurped 
the  right  of  revising  poems  and  plays,  and  the  Vice- Chancellors  of  the 
Universities  were  allowed,  for  convenience  sake,  to  license  books  to  be 
printed  at  the  University  presses. 

But  as  the  reading  public  increased  in  numbers  it  was  found 
impossible  to  restrict  the  number  of  printing  presses  in  the  country. 
The  Government  therefore  insisted  all  the  more  vehemently  that  no 
book  should  be  published  without  a  previous  licence.  By  a  decree  of 
the  Star  Chamber,  dated  July  11,  1637,  all  printed  books  were  required 
to  be  submitted  to  the  licensers,  and  entered  upon  the  registers  of  the 
Stationers  Company,  before  they  could  be  published ;  any  printer  who 
failed  to  do  this  was  to  be  fined,  and  for  ever  disabled  from  exercising 
the  art  of  printing,  and  his  press  and  all  copies  of  the  unlicensed 
book  forfeited  to  the  Crown.  The  old  word  "  Imprimatur  "  =  "  let  it  be 
printed,"  was  still  used,  but  in  a  new  sense,  to  denote  the  consent  of  the 
licenser  to  the  publication  of  a  book. 

After  the  abolition  of  the  Star  Chamber,  the  Long  Parliament  issued 
two  orders,  March  9,  1642,  and  June  14,  1643,  very  similar  in  effect 
t^)  the  decree  of  the  Star  Chamber  mentioned  above.  Against  these 
orders  Milton  published,  on  November  24,  1644,  his  noble  but  in- 
effectual protest,  the  Areopagitica  :  A  Speech  for  the  Liberty  of  Unlicencd 
PriiUiruf ;  a  work  written,  as  he  tells  us  himself  (Prose  Works,  ed.  1848, 
vol.  i.  259),  "  in  order  to  deliver  the  press  from  the  restraints  with  which 
it  was  encumbered ;  that  the  power  of  determining  what  was  true  and 
what  was  false,  what  ought  to  be  published  and  what  to  be  suppressed, 
might  no  longer  be  entrusted  to  a  few  illiterate  and  illiberal  individuals, 
wlio  refused  their  sanction  to  any  work  which  contained  views  or  senti- 
ments at  all  above  the  level  of  vulgar  superstition." 

In  spite  of  this  masterpiece  of  argument,  the  order  of  June  14,  1643, 
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remained  in  force  under  the  Commonwealth.  After  the  Kestoration  the 
Licensing  Act  was  passed  (13  &  14  Car.  ii.  c.  33).  It  was  based  on  the 
Star  Chamber  decree  of  July  11,  1637.  This  Act  was  to  be  in  force 
for  two  years  only  (s.  25) ;  but  it  was  continued  by  the  16  Car.  ii. 
c.  8  till  1679,  when  it  expired.  It  does  not  appear  to  have  been  then 
renewed  ;  yet  the  censorship  in  fact  continued  throughout  the  remainder 
of  the  reign  of  Charles  ii.  The  first  Parliament  of  James  IL,  without 
debate,  re-established  the  censorship  on  a  legal  basis  by  sec.  15  of  the 
Statute  1  Jac.  ii.  c.  17,  which  continued  the  Licensing  Act  of  Charles  ii. 
for  a  period  of  eight  years.  When  this  period  ended  in  1693  the  matter 
was  for  the  first  time  debated  in  Parliament ;  and  the  Licensing  Act  was 
renewed,  but  for  two  years  only.  In  1695  it  was  included  in  a  general 
bill  for  the  renewal  of  certain  expiring  statutes.  The  Commons  struck 
it  out  of  the  list ;  the  Lords  reinstated  it ;  the  Commons  struck  it  out 
again  ;  and  the  Lords,  without  further  struggle,  accepted  the  amendment. 
And  thus,  says  Macaulay  (vol.  iii.  c.  19),  "English  literature  was  emanci- 
pated, and  emancipated  for  ever,  from  the  control  of  the  Government." 
Yet  no  one  realised  at  the  time  the  vast  importance  of  this  salutary 
change. 

Since  that  date  (1695)  every  one  is  at  liberty  to  write  and  publish 
what  he  pleases ;  "  the  liberty  of  the  press  is  no  greater  and  no  less 
than  the  liberty  of  every  subject  of  the  Queen  "  {j)er  Lord  Eussell  of 
Killowen,  C.J.,  in  R  v.  Gray,  [1900]  2  Q.  B.,  at  p.  40).  But  if  he  make 
a  bad  use  of  this  liberty  he  must  pay  the  penalty  of  his  misconduct.  If 
he  unjustly  attack  an  individual,  the  person  defamed  may  sue  for 
damages ;  if  the  words  endanger  the  public  peace  or  inculcate  vice 
or  sedition,  the  offender  can  be  tried  for  a  misdemeanor  either  on 
information  or  indictment.  Subject  to  these  restrictions,  the  greatest 
latitude  is  allowed  to  all  who  write  on  public  affairs.  "  The  power  of 
free  discussion,"  as  Lord  Kenyon,  C.J.,  said  in  B.  v.  Beeves,  1796,  Peake, 
Add.  C.  86  ;  4  E.  K.  891,  "  is  the  right  of  every  subject  of  this  country." 
And  this  right  is  further  safeguarded  by  Mr.  Fox's  Libel  Act,  passed  in 
1792,  which  re-established  the  rule  that  libel  or  no  libel  is  a  question 
for  the  jury  and  not  for  the  judge. 

The  only  vestige  remaining  of  the  censorship  of  the  press  is  the 
control  of  the  Lord  Chamberlain  over  plays.  By  the  Theatres  Eegula- 
tion  Act,  1843,  6  &  7  Vict.  c.  68,  ss.  12,  14,  it  is  enacted  that  a  copy  of 
every  new  play,  and  of  every  alteration  or  amendment  of  an  old  play, 
shall  be  submitted  to  the  Lord  Chamberlain  for  the  time  being,  who  is 
empowered,  whenever  he  shall  be  of  opinion  that  it  is  fitting  for  the 
preservation  of  good  manners,  decorum,  or  of  the  public  peace  so  to  do, 
to  forbid  the  acting  or  presenting  any  stage  play,  or  any  act,  scene, 
or  part  thereof,  or  any  prologue  or  epilogue,  or  any  part  thereof,  any- 
where in  Great  Britain,  or  in  such  theatres  as  he  shall  specify,  and 
either  absolutely  or  for  such  time  as  he  shall  think  fit.  See  Fair 
Comment;  Fox's  Libel  Act;  Seditious  Words. 

Liberty  of  Working.— In  the  Scotch  appeal  case  of  Hamil- 
ton V.  Uimlojj,  1885,  10  App.  Cas.  813,  it  was  held  that  where  an 
owner  conveys  land  to  a  singular  successor  or  other  person,  reserving 
the  "  liberty  of  working  the  coal "  in  these  lands,  he  must  be  taken  to 
liave  reserved  the  estate  of  coal  with  which  he  stood  vested  by  infeft- 
iiient  at  the  date  of  conveyance,  unless  in  the  conveyance  there  are 
words  which  clearly  cut  down  tliis  right  of  property. 


158  LIBEETY  TO  APPLY 

Liberty  to  Apply.— See  Apply,  Liberty  to. 
Liberty  to  Call- — See  Deviation. 
Liberty  to  Hold  Pleas.— See  Franchise. 

Libraries. — Under  the  Copyright  Act,  1842,  certain  libraries 
are  entitled  to  receive  copies  of  all  books  and  new  editions  containing 
alterations  published  after  the  commencement  of  the  Act ;  these  libraries 
are  the  British  Museum  (q.v.),  the  Bodleian  Library  at  Oxford,  the  public 
library  at  Cambridge,  the  Library  of  the  Faculty  of  Advocates  at  Edin- 
burgh, and  the  library  of  Trinity  College,  Dublin  (s.  8).  In  the  case  of 
the  four  libraries  other  than  the  British  Museum,  a  written  demand  on 
their  behalf  must  be  left  with  the  publisher  of  each  work  desired,  within 
twelve  months  next  after  the  publication  thereof,  otherwise  there  is  no 
obligation  on  publishers  to  deliver  copies ;  if,  however,  a  demand  is  made, 
the  publisher  is  bound  to  deliver,  within  one  month  after  such  demand, 
to  the  Stationers  Company  for  the  use  of  the  particular  library,  or,  at 
his  option,  to  the  library  itself,  a  copy  of  the  book,  on  paper  similar 
to  that  used  for  the  largest  number  of  copies  of  the  work,  in  the  like 
condition  as  the  copies  prepared  for  sale  (ibid,).  A  penalty  is  imposed 
for  failure  to  comply  with  such  demands  (s.  10).  Under  the  former 
Copyright  Acts  certain  other  libraries  had  a  similar  right,  but  in  their 
case  the  privilege  was  commuted  for  an  annual  money  payment. 

Public  Libraries  Acts. — The  power  of  providing  public  libraries  con- 
ferred by  jthe  various  Public  Libraries  Acts  has  been  largely  taken 
advantage  of,  especially  of  late  years.  The  first  of  the  statutes,  that  of 
1850,  which  was  carried  through  Parliament  mainly  through  the  efforts 
of  Mr.  William  Ewart,  M.P.,  enabled  town  councils  of  boroughs  having 
a  population  of  not  less  than  10,000  to  ascertain  the  opinions  of  the  rate- 
payers as  to  the  advisability  of  adopting  the  provisions  of  the  Act,  and, 
if  the  ratepayers  were  in  favour  of  the  Act  being  adopted,  a  rate  limited 
to  a  halfpenny  in  the  pound  could  be  levied  for  the  purpose  of  providing 
and  maintaining  a  library.  Further  legislation  on  the  subject  followed, 
the  whole  of  which  was  consolidated  by  the  Public  Libraries  Act,  1892, 
the  provisions  of  which,  however,  have  been  considerably  modified  by 
the  Public  Libraries  (Amendment)  Act,  1893,  the  Local  Government  Act, 
1894,  the  London  Government  Act,  1899,  and  the  Public  Libraries  Act, 
190L 

Adoption  of  Act.  —  The  Act  is  adoptive.  In  any  urban  district 
(which  term  includes  a  municipal  borough,  the  city  of  London,  and  a 
metropolitan  borough,  sec.  13  of  the  Act  of  1901),  the  principal  Act  may 
be  adopted  by  a  resolution  of  the  urban  authority  (sec.  2  of  Act  of  1893) ; 
in  a  rural  parish  the  procedure  is  by  a  resolution  of  the  parish  meeting 
(sec.  7  of  Local  Government  Act,  1894),  or  if  a  poll  is  demanded  by  a  poll 
of  the  parochial  electors  taken  by  ballot  (ibid.,  Sched.  L,  Part  I.  r.  7). 

In  urban  districts  a  resolution  adopting  the  Act  can  only  be  passed 
at  a  meeting  of  the  urban  authority  after  special  notice  of  the  meeting 
and  of  the  intention  to  propose  the  resolution  has  been  given,  at  least 
one  month  before  the  meeting,  to  every  member  of  the  authority.  Such 
notice  may  bo  given  to  members  in  the  mode  in  which  notices  to  attend 
meetings  are  usually  given,  or  where  there  is  no  such  mode,  the  notice, 
signed  by  the  clerk  of  the  authority,  may  be  sent  to  the  usual  or  last  known 
places  of  abode  of  the  members  (Act  of  1893,  s.  3).     When  a  resolution 
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adopting  the  Act  has  been  passed,  it  must  be  notified  by  advertisement 
in  one  or  more  newspapers  circulating  in  the  district,  and  by  notice 
affixed  at  church  and  chapel  doors ;  a  copy  of  the  resolution  must  also 
be  sent  to  the  Local  Government  Board  (s.  3).  The  resolution  becomes 
operative  on  the  date  fixed  by  the  authority,  but  such  date  must  be  not 
less  than  one  month  after  the  first  publication  of  the  advertisement  of 
the  resolution  {ibid.). 

In  rural  parishes  notice  of  the  intention  to  submit  the  question  of 
the  adoption  of  the  principal  Act  must  be  given  not  less  than  fourteen 
days  before  the  date  of  the  parish  meeting  (Local  Government  Act,  1894, 
Sched.  L,  Part  L,  r.  3). 

Where  the  principal  Act  is  adopted  for  any  district,  notice  thereof 
must  forthwith  be  given  to  the  Local  Government  Board  (Act  of  1901, 
s.  8). 

Execution  of  Acts. — The  Act  when  adopted  is  carried  into  execution 
by  the  "  library  authority  "  of  the  district.  In  the  city  of  London  the 
library  authority  is  the  Common  Council  (Act  of  1892,  s.  21) ;  in  metro- 
politan boroughs  the  borough  council  or  a  committee  (which  may  con- 
sist partly  of  persons  not  members  of  the  council),  appointed  by  it  acts 
as  library  authority  (London  Government  Act,  1899,  ss.  4  and  8);  in 
urban  districts  the  urban  authority  is  the  library  authority  (Act  of  1892, 
s.  4) ;  in  rural  parishes  having  a  parish  council  such  council,  or  a  com- 
mittee appointed  by  the  same,  is  the  library  authority  (Local  Govern- 
ment Act,  1894,  s.  7,  subs.  7,  and  s.  56),  and  in  the  case  of  rural  parishes  not 
having  a  parish  council,  the  parish  meeting  may  appoint  a  committee  of 
their  own  number,  or  commissioners,  to  act  as  the  library  authority 
(s.  19,  subss.  3,  4).  The  library  authority  is  empowered  to  provide  and 
to  manage  all  or  any  of  the  following  institutions,  viz.,  public  libraries, 
public  museums,  schools  for  science,  art  galleries,  and  schools  for  art,  and 
for  that  purpose  to  purchase  and  hire  land,  and  erect,  rebuild,  alter,  and 
repair  buildings  and  suitably  furnish  same  (Act  of  1892,  ss.  11,  15). 
Admission  to  a  library  or  museum  so  provided  is  to  be  free  (ibid.,  s.  11, 
subs.  3).  Power  is  given  to  library  authorities  to  acquire  and  dispose 
of  land  under  certain  conditions  (s.  12),  and  land  held  for  ecclesiastical, 
parochial,  or  charitable  purposes  may,  with  the  sanction  of  the  proper 
authorities,  be  granted  for  the  purposes  of  the  Act,  which  land  may  be 
held  by  library  authorities  without  any  licence  in  mortmain  (s.  13). 
The  library  authority  is  further  empowered  by  sec.  3  of  the  1901  Act  to 
make  by-laws  for  regulating  the  use  of  the  library,  for  requiring  from 
any  person  using  it  a  guarantee  against  the  loss  of  or  injury  to  any  book 
or  other  article,  and  for  enabling  the  library  officers  to  exclude  any 
person  committing  a  breach  of  the  by-laws  or  an  offence  against  the 
Libraries  Offences  Act,  1898  (see  infra). 

Ex'penses  of  Execution  of  Act. — The  rate  which  may  be  levied  for  the 
purposes  of  the  Act  for  any  one  financial  year  cannot  exceed  one  penny 
in  the  pound  (except  in  the  city  of  London,  or  under  special  powers  in 
local  Acts),  and  the  Act  may  be  adopted  with  the  proviso  that  the  rate 
.sliall  be  limited  to  one  halfpenny  or  three  farthings  in  the  pound,  but 
these  limitations  may  be  subsequently  removed  (Act  of  1892,  ss.  2,  21, 
29).  The  library  expenses  may,  in  the  case  of  a  municipal  borough,  be 
defrayed  out  of  the  borough  fund  or  borough  rate,  or  a  separate  rate 
may  be  levied ;  in  urban  districts,  other  than  boroughs,  out  of  the  rate 
ap})licable  to  the  general  expenses  incurred  in  the  execution  of  the 
Public  Health  Acts,  or  a  separate  rate  may  be  levied;  in  parishes,  out 
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of  a  rate  to  be  raised  with,  and  as  part  of,  the  poor  rate,  subject,  how- 
ever, to  the  qualification  that  persons  assessed  in  respect  of  agricultural 
land,  woodlands,  market  gardens,  and  nursery  grounds  are  entitled  to 
an  allowance  of  two-thirds  of  the  sum  assessed  upon  them  in  respect  of 
those  lands  for  the  purposes  of  the  Act  (s.  18),  and  the  sanction  of  the 
parish  meeting  is  now  only  required  decennially,  instead  of  annually  as 
formerly,  for  raising  the  sums  necessary  for  defraying  those  expenses 
(sec.  6  of  1901  Act).  Borrowing  powers  are  also  conferred  (s.  19). 
Authorities  may  combine  for  the  purpose  of  carrying  the  Act  into 
execution  (s.  9;  Act  of  1903,  s.  4;  Act  of  1901,  s.  5).  Where  in  any 
borough  or  urban  district  a  library  building  provided  under  the  principal 
Act  is  damaged  through  subsidence  of  the  ground,  any  expenses  incurred 
in  the  repair  of  the  damage  is  not  to  be  reckoned  for  the  purpose  of  any 
limitation  of  rate  under  sec.  2  of  the  principal  Act  (Act  of  1901,  s.  10). 

Offences. — By  the  Libraries  Offences  Act,  1898  (which  is  applicable 
to  any  library  under  the  principal  Act  and  any  library  or  reading-room 
maintained  by  a  society  registered  under  the  Industrial  and  Provident 
Societies  Act,  1893,  or  under  the  Friendly  Societies  Act,  1896,  or  by  any 
registered  trade  union),  any  person  who,  in  any  such  library  or  reading- 
room,  to  the  annoyance  or  disturbance  of  any  person  using  the  same, 
behaves  improperly,  or  uses  violent,  abusive  or  indecent  language,  or 
bets  or  gambles,  or  who  after  proper  warning  persists  in  remaining 
therein  beyond  the  hours  fixed  for  closing,  is  liable  to  a  penalty  not 
exceeding  40s. 

A  free  public  library  established  under  the  Act  is  a  "  literary  insti- 
tution" within  the  meaning  of  the  Income  Tax  Act,  1842,  s.  61,  No.  6, 
and  the  building  in  which  such  library  is  placed  is  entitled  to  the 
exemption  from  duty  specified  in  that  section,  provided  the  other  con- 
ditions therein  mentioned  are  fulfilled  {Manchester  (Mayor)  v.  McAdam, 
1896,  65  L.  J.  Q.  B.  672).  But  a  free  public  library  established  by  a 
municipal  corporation  under  a  local  Act  has  been  held  not  to  be  exempt 
(Liverpool  Corporation  v.  West  Derby  Union,  1905,  92  L.  T.  467).  To  be 
exempt  the  building  must  be  solely  used  for  the  purposes  of  the  free 
library  (Miisgrave  v.  Dundee  Magistrates,  1897,  24  Ct.  of  Sess.  Cas.  4th 
Series,  930). 

Licence. — A  licence  is  an  excuse  by  reason  of  the  consent 
of  the  plaintiff  (or  his  predecessors  in  title,  but  see  below,  5)  for 
an  act  which  would  otherwise  be  unlawful:  as  an  entry  upon  the 
plaintiffs  land,  or  the  infringement  of  his  patent  or  copyright  (see  the 
passage  cited  below,  3,  and  Heap  v.  Hartley,  1889,  42  Ch.  D.  461).  In 
the  present  article  it  is  proposed  to  deal  principally  with  licences  relat- 
ing to  land  or  easements,  but  many  of  the  rules  cited  have,  as  will 
appear,  a  general  application. 

1.  Creation  of  Licence, — By  the  common  law  an  easement,  or  a 
licence  in  the  nature  of  an  easement,  could  only  be  created  by  deed,  e.g. 
the  right  to  maintain  a  drain  (Cocker  v.  Cowper,  1834,  1  C.  M.  &  R.  418), 
or  to  work  a  patent,  but  in  equity,  where  there  was  a  contract  of  which 
Specific  Peufokmance  could  be  obtained  (see  Equity,  and  MMamis  v. 
Cooke,  1887,  35  Ch.  1).  681),  the  absence  of  a  deed,  or  of  any  writing, 
was  not  important  (Duke  of  Devonshire,  1851,  14  Beav.  530;  Stciaart  v. 
Casey,  1892,  9  K.  1*.  C.  9, — an  agreement  for  a  licence  to  work  a  patent), 
and  since  the  Judicature  Acts  the  equitable  rule  prevails. 

2.  IVhen  Implied. — A  licence  to  enter  upon  land  is  not  implied  by  the 
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sale  of  goods  which  are  stored  upon  the  land  (Williams  v.  Morris,  1841, 
8  Mee.  &  W.  488),  unless  (semhle)  the  person  m  possession  is  a  party  to 
the  sale.  Nor  does  the  failure  of  a  tenant  to  do  repairs  authorise  his 
landlord  to  enter  for  the  purpose  {Stacker  v.  Planet  Building  Society, 
1879,  27  W.  E.  877).  It  is  otherwise  if  the  landlord  and  tenant  have 
agreed  that  the  former  shall  repair  (Saner  v.  Bilton,  1878,  7  Ch.  D.  815). 
The  owner  of  goods  may  enter  upon  land  to  retake  them  if  the  person 
in  possession  of  the  land  has  wrongfully  taken  them  there  (Patrick  v. 
Colerick,  1838,  3  Mee.  &  W.  483),  but  not  merely  because  they  are  found 
there  (Anthony  v.  Eaney,  1832,  8  Bing.  187). 

Similarly,  a  licence  to  make  goods  under  a  patent  implies  a  licence 
to  sell  the  goods  made  (Thomas  v.  Rwit,  1864,  17  C.  B.  N.  S.  183),  and 
a  sale  implies  a  licence  to  use  patented  goods,  except  in  so  far  as  the 
contract  excludes  the  implication  (see  Incandescent  Gas  Light  Co.  v. 
Cantels,  1895,  12  K.  P.  C.  262). 

3.  Revocation. — A  bare  licence,  that  is  to  say,  a  licence  not  coupled 
with  a  grant,  whether  created  by  deed  or  parol,  and  whether  for  con- 
sideration or  not  is  revocable.  The  material  distinction  is  well  shown 
by  the  following  passage  which  has  often  been  quoted  with  approval : 
''A  dispensation  or  licence  properly  passes  no  interest,  nor  alters  or 
transfers  property  in  anything,  but  only  makes  an  action  lawful,  which, 
without  licence,  would  have  been  unlawful.  As  a  licence  to  go  beyond 
the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are  only 
actions  which,  without  licence,  had  been  unlawful.  But  a  licence  to  hunt 
in  a  man's  park  and  carry  away  the  deer  killed  for  his  own  use,  to  cut 
down  a  tree  in  a  man's  grounds  and  to  carry  it  away  the  next  day  after 
for  his  own  use,  are  licences  as  to  the  acts  of  hunting  and  cutting  down 
the  tree ;  but  as  to  the  carrying  away  the  deer  killed  and  tree  cut  down, 
they  are  grants  "  (Thomas  v.  Sorrell,  1679,  Vaugh.  351).  It  was  formerly 
much  debated  whether  an  executed  licence  could  be  revoked,  but  the 
rule,  as  above  stated,  was  finally  settled  in  Wood  v.  Leadhitter,  1845, 
13  Mee.  &  W.  838.  Accordingly  a  visitor,  who  had  purchased  a  ticket 
for  the  grand  stand  at  Doncaster  Kaces,  was  held  to  have  been  lawfully 
ejected,  upon  his  refusal  to  leave,  although  no  offer  to  return  his  entrance 
money  was  made  (I.e.).  But  notice  of  the  revocation  must  be  given,  and 
a  reasonable  time  allowed  to  the  licensee  to  quit,  and  also  to  remove  any 
property  which  he  has  brought  on  to  the  land  on  the  faith  of  the  licence 
(Mellor  V.  Watkin^,  1874,  L.  R  9  Q.  B.  400).  The  licensee  may  recover 
damages  for  the  breach  of  a  contract  to  continue  the  licence  for  an 
agreed  term  (Kerrison  v.  Smith,  [1897]  2  Q.  B.  445). 

The  sale  of  goods  with  a  licence  to  enter  and  take  them  away  is  an 
instance  of  a  "  licence  coupled  with  a  grant "  ( Wood  v.  Manley,  1839, 
11  Ad  &  E.  34;  52  E.  E.  271;  Cornish  v.  Stubhs,  1870,  L.  E.  5  C.  P. 
334). 

A  licence  to  erect  permanent  works,  e.g.  to  build  a  house,  which 
necessarily  stops  the  enjoyment  of  an  easement,  when  acted  upon, 
operates  to  extinguish  the  easement  (Davies  v.  Marshall,  1861,  10 
C.  B.  N.  S.  697 ;  Liggins  v.  Inges,  1831,  7  Bing.  682 ;  33  E.  E.  615). 

Whether  licences,  other  than  licences  relating  to  land,  are  revocable 
or  not  depends  on  the  agreement  of  the  parties,  expressed,  or  to  be 
inferred  from  the  circumstances  of  the  case.  Thus  the  payment  of  a 
lump  sum  down  by  the  licensee  under  a  patent  tends  to  show  an  intention 
that  the  licence  should  not  be  revocable  at- the  will  of  the  liaenQov  (Guyot 
V.  Thompson,  [1894]  3  Ch.  388).  The  presumption  in  the  absence  of 
VOL.  VIII.  11 
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any  proof  or  sufficient  inference  of  a  contrary  agreement  is  that  a 
licence  is  revocable  at  will  {I.e.).  [Where,  by  an  agreement  in  writing, 
the  defendant  agreed  to  let  the  plaintiff  erect  a  hoarding  upon  the 
forecourt  of  a  cottage,  and  to  allow  him  the  use  of  a  gable  end  for  a 
bill-posting  station,  at  a  yearly  rent  payable  on  the  usual  quarter  days 
from  the  then  ending  quarter  day,  it  was  held  that  this  was  not  a 
tenancy  from  year  to  year,  but  a  licence  revocable  at  will  on  reason- 
able notice,  and  that  a  quarter's  notice  terminating  at  the  end  of  a  year 
of  the  currency  of  the  agreement  was  a  reasonable  notice  {Wilson  v. 
Davener,  [1901]  1  Ch.  578).] 

4.  Whether  Excludve.  —  Under  the  like  conditions  a  licence  is 
presumably  not  exclusive  {Duke  of  Sutherland  v.  Heathcote,  [1892] 
1  Ch.  475). 

5.  A  Personal  Privilege. — A  bare  licence  (above,  3)  is  also  presumed 
to  be  a  mere  personal  privilege  not  assignable  by  the  licensee  {Hill  v. 
Tupjjer,  1863,  2  H.  &  C.  121 ;  Bower  v.  Hedges,  1853,  22  L.  J.  C.  P.  194; 
cp.  Metcalfe  v.  Westavmy,  1864,  34  L.  J.  C.  P.  113).  Even  if  irrevocable 
as  against  the  licensor  it  does  not  avail  against  his  assignee,  unless  so 
created  as  to  pass  a  legal  interest  {Roffey  v.  Henderson,  1851,  17  Q.  B. 
574 — licence  by  landlord  to  re-enter  and  sever  tenant's  fixtures  after 
the  term,  not  available  against  new  tenant ;  Richards  v.  Harper,  1866, 
L.  R.  1  Ex.  199),  but  if  it  passed  an  equitable  interest,  created  for  value, 
it  would  now  be  binding  upon  a  volunteer  or  a  purchaser  with  notice 
claiming  under  the  licensor. 

A  licence  to  enter  and  do  some  act  implies  a  licence  to  take  all 
necessary  assistants  for  the  purpose  {Dennett  v.  Grover,  1740,  Willes,  195). 

It  confers  no  right  upon  the  licensee  to  sue  third  parties,  in  respect 
of  interference  with  the  subject  of  it,  in  his  own  name  {Hill  v.  Tupper, 
mpra;  Heap  v.  Hartley,  1889,  42  Ch.  D.  461).  Of  course,  if  he  have 
possession  of  land  or  goods  affected  by  a  trespass,  he  can  exercise  his 
possessory  remedies  {Northam  v.  Bowden,  1855,  24  L.  J.  Ex.  237). 

6.  For  Act  contrary  to  Law. — A  licence  to  enter  by  force  is  void,  as 
forcible  entries  are  criminal  under  the  Statute  2  Rich.  ii.  {Edwick  v. 
Hawkes,  1881,  18  Ch.  D.  199 ;  cp.  Beddall  v.  Maitland,  1881,  17  Ch.  D. 
174). 

7.  Trespass  ah  initio. — If  the  licensee  under  a  licence  to  enter  con- 
ferred by  law,  e.g.  in  carrying  out  an  execution  or  (at  the  common  law) 
a  distress,  abuses  his  authority,  he  becomes  a  trespasser  ah  initio  (see  the 
Six  Carpenters  Case,  8  Co.  Rep.  146  a,  in  1  Smith's  Leading  Cases,  and 
Trespass). 

8.  Responsihility  for  Negligence. — A  licensee  who  enters  by  the  per- 
mission, but  not  at  the  request,  of  the  person  in  possession,  must  take 
the  land  upon  which  he  enters  as  he  finds  it  {Gautret  v.  Egerton,  1867, 
L  R.  2  C.  P.  371 ;  cp.  Lane  v.  Fox,  [1897]  1  Q.  B.  415),  but  if  he  enters 
by  invitation,  as  a  customer  in  a  shop  {Chapman  v.  Bothivell,  1858, 
El.  B.  &  E.  168),  the  licensor  owes  a  duty  to  him  not  to  negligently 
allow  the  land  to  be  in  a  condition  dangerous  to  him. 

See  Copykight;  Excise;  Licensing  (as  to  the  Licensing  Acts); 
Landlord  and  Tenant  (as  to  licence  to  assign);  and  Patents. 

[AiUhorUies.—QdXQ  on  Easements,  7th  ed.,  1899;  Goddard  on  Easements, 
6th  ed,  1904;  Innes  on  Easements,  7th  ed.,  1903.] 

Licence  (lYIarriage).— There  are  three  kinds  of  marriage 
licence,  namely— (1)  the  Common  Licence  of  the  Ordinary ;  (2)  the  Special 
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Licence  of  the  Archbishop  of  Canterbury;  and  (3)  a  Superintendent 
Registrars  Licence ;  the  first  and  second  being  in  substitution  for,  and 
rendering  unnecessary,  the  publication  of  banns  as  a  preliminary  to 
marriage  according  to  the  rites  of  the  Church  of  England ;  and  the 
third  being  one  of  the  means  available  where  the  contracting  parties 
desire  a  civil  marriage,  whether  with  or  without  the  accompaniment  or 
sequence  of  a  religious  ceremony.  But  a  superintendent  registrar  cannot 
grant  a  licence  ;for  a  marriage  in  a  church  or  chapel  of  the  Church  of 
England  (see  -post). 

(1)  Common  Licence. — As  has  been  already  observed,  svh  tit.  Banns 
OF  Marriage,  banns  are  the  normal  preliminary  to  marriage,  both  by 
canon  law  and  by  statute.  The  common  licence  is  a  canonical  dispensa- 
tion by  virtue  of  which  marriage  is  permitted  to  be  solemnised  without 
the  publication  of  banns,  and  can  only  be  granted  by  a  person  having 
episcopal  authority.  Such  dispensations  have  indubitably  been  granted 
in  England  since  the  thirteenth  century.  The  Act  25  Hen.  viii.  c.  21, 
which  to  this  day  regulates  the  issue  of  special  licences,  reserved  (s.  15) 
to  the  bishops  dispensing  power  "  in  all  cases  in  which  they  were  wont 
to  dispense  by  the  common  law  or  custom  of  this  realm  afore  the  making  " 
of  the  Act.  The  Canons  of  1603  (101  et  seq.),  as  altered  in  1888,  regulate 
the  issue  of  common  licences,  and  their  provisions  are  still  in  force 
except  in  so  far  as  they  may  be  held  to  be  superseded  or  modified  by 
legislation  (see  Ecclesiastical  Law).  The  Marriage  Act,  1823, 4  Geo.  iv. 
c.  76,  now  embodies  the  statute  law  on  the  subject. 

The  question  has  in  recent  years  been  raised,  or  rather  revived,  on 
several  occasions — in  relation,  particularly,  to  marriage  following  the 
divorce  of  one  or  other  of  the  intending  parties — whether  the  Ordinary 
is  bound  ex  clehito  justitiae  to  grant  a  common  licence  to  a  marriageable 
person,  or  whether  such  licence  is  not  a  matter  of  grace  and  favour. 
The  question  is  no  new  one.  In  1760 — shortly  after  the  passing  of  the 
first  Marriage  Act,  26  Geo.  IL  c.  33  (commonly  called  Lord  Hardwicke's 
Act),  in  1753 — a  case  for  opinion  on  this  very  point  was  laid  before  Sir 
Charles  Pratt,  A.-G.  (afterwards  Lord  Camden,  C).  The  case  and 
opinion  are  printed  in  Forsyth's  Cases  and  Opinions  on  Constitutional 
Law,  1869,  p.  479,  as  follows  : — 

[Case.]  .  [Opinion.] 
If  application  is  made  to  an  ecclesias-  I  am  of  opinion  that  this  licence  is  not 
tical  judge,  duly  authorised  to  grant  a  matter  of  right,  but  favour  only,  and 
marriage  licences,  for  a  licence  to  solem-  may  be  refused  by  the  ecclesiastical 
nise  a  marriage  between  parties  of  full  judge  ;  for  it  is  a  power  lodged  with  the 
a^e  and  free  condition,  who  reside  within  ordinary  and  metropolitan,  for  their  ad- 
h IS  jurisdiction,  and  have  complied  with  vantage  only,  to  dispense  with  the  forms 
every  requisite  prescribed  by  tlie  Act  for  required  by  the  rubric,  whereby  the 
the  better  ])re venting  clandestine  mar-  marriage,  as  well  as  by  the  canonical 
riages,  and  with  all  the  forms  prescribed  law,  ought  to  be  publicly  celebrated 
by  the  Canons — is  the  judge  compellable  after  a  due  publication  of  banns.  There- 
to ^^rant  such  licence  as  a  matter  of  right,  fore,  neither  the  party  nor  the  public 
or  IS  it  a  matter  of  favour,  which  of  his  can  be  interested  in  the  refusal,  because 
own  mere  will  he  arbitrarily  can  refuse  ;  the  proper  and  truly  legal  method  is 
or  has  the  subject  a  right  to  a  mandamus,  still  left  free,  viz.,  to  marry  by  banns. 
or  any  other  and  what  remedy  ?  C.  Pratt. 

February  5,  1760. 

In  the  Prince  of  Capua's  Case,  1836,  30  L.  J.  P.  M.  &  A.  71  (note  to 
Bevan  v.  M'Mahon) — where  a  member  of  a  royal  house  of  Italy  sought, 
without  his  Sovereign's  assent,  a  licence  to  marry  an  English  subject — 
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Sir  John  Nicholl,  Master  of  the  Faculties,  after  argument,  acted  on  Sir 
C.  Pratt's  view  of  the  law  and  refused  the  licence,  and  the  parties  (it 
appears)  were  afterwards  married  in  England  by  banns  (see  Annual 
Register,  1836,  Chronicle,  p.  62).  This  decision  has  since  been  taken  as  con- 
clusive of  the  question  that  the  grant  of  a  licence  (as  might  be  inferred 
from  the  term  itself)  is  in  the  discretion  of  the  licensing  authority ;  but 
as  regards  the  re-marriage  of  divorced  persons,  the  practice  as  to  granting 
licences  in  the  case  of  persons  pronounced  guilty  of  adultery  varies  in 
different  dioceses,  adultery  being  by  some  authorities  held  to  be  a 
"  canonical  "  if  not  a  "  legal  "  impediment.  It  is  to  be  observed  that 
the  Matrimonial  Causes  Act  of  1857,  20&21  Vict.  c.  85,  whereby  the 
present  Divorce  Court  was  constituted,  expressly  contemplates  the 
subsequent  marriage  in  church  of  a  party  pronounced  guilty,  in  provid- 
ing (ss.  57,  58),  that  no  clergyman  of  the  Church  of  England  shall  be 
required  to  perform  the  marriage  ceremony  for  any  person  whose  former 
marriage  has  been  dissolved  on  the  ground  of  adultery,  although  in  the 
event  of  his  refusal  to  act  a  clergyman  is  to  allow  his  church  to  be  used 
for  the  purpose  by  any  other  Church  of  England  minister  willing  to 
perform  the  ceremony.  But  there  is  nothing  herein  to  conclude  the 
question  of  grant  of  a  licence,  as  any  such  marriage  may  be  by  banns. 

Concurrently  with  the  bishop  of  the  diocese,  and  not  by  way  of 
appeal,  the  Archbishop  of  Canterbury,  as  Metropolitan,  claims  and 
exercises  an  original  right  of  granting  common  licences  throughout  the 
Southern  Province.  These  licences  must  be  distinguished  from  the 
special  licences  hereafter  mentioned.  It  does  not  appear  that  any  such 
concurrent  right  has  been  claimed  by  Archbishops  of  York  over  the 
Northern  Province ;  even  if  subsisting  in  theory,  the  right  is  practically 
in  abeyance. 

The  common  licence  is  usually  granted  in  the  name  and  under  the 
seal  of  the  Chancellor  of  the  diocese,  acting  in  his  capacity  of  Yicar- 
General  (see  Consistory  Court).  In  most  of  the  Chancellors'  patents- 
the  power  is  expressly  delegated.  It  depends  on  the  terms  of  the  patent, 
whether  the  appointment  of  a  Surrogate  {q.v.)  rest  with  the  Chancellor,. 
or  remains  with  the  bishop.  But  it  is  conceived  that,  whatever  the 
terms  of  the  patent,  the  bishop  is  responsible  for  the  acts  of  his  officers,. 
whether  acting  judicially  (Frehend.  of  Hatcherlie's  Case,  Noy,  153)  or 
d  fortiori  ministerially. 

The  effect  of  the  common  licence  is  to  put  the  parties  and  the 
officiating  clergyman  into  the  same  position  as  if  banns  had  been  duly 
published  and  no  effective  impediment  alleged.  A  marriage  by  licence 
requires  to  be  solemnised  with  exactly  the  same  formalities  as  a  marriage 
after  banns,  including  the  final  invitation  to  allege  an  impediment. 
The  licence  is,  however,  in  the  absence  of  fraud,  a  legal  authority  to  the 
clergyman  to  solemnise  the  marriage  {Argar  v.  Holdsworth,  1758,  2  Lee, 
515);  and  semhle,  conclusive  on  the  question  of  due  residence  {Tnckness 
V.  Alexander,  1863,  2  Drew.  &  Sm.  614).  A  marriage  by  licence,  in 
which  the  parties  are  wrongly  named  or  described,  is  not  invalid  {Ewing 
V.  Wheatley,  1814,  2  Hag.  Con.  175;  Bevan  v.  M'Mahon,  1861,  30  L.  J. 
P.  M.  &  A.  61).    See  Nullity  of  Marriage. 

(2)  Special  Zumce.— Previously  to  the  passing  of  the  Act  25  Hen.  viii. 
c.  21,  the  Archbishop  of  Canterbury,  as  legatus  natus  of  the  Pope,  claimed 
and  exercised  the  right  to  grant  various  faculties  and  dispensations, 
including  a  licence  to  be  married  not  only  without  banns,  but  at  any 
time  and  in  any  place  in  England,  irrespective  of  the  usual  canonical 
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requirements.  When  the  English  Church  asserted  her  independence  of 
the  See  of  Eome,  the  "  Act  concerning  Peter  Pence  and  Dispensations  " 
(25  Hen.  viii.  c.  21)  was  passed,  which  continued  to  the  Archbishop  of 
Canterbury,  in  right  of  his  See,  the  power  previously  exercised  by  him 
as  papal  legate.  Sec.  4  enacts  "  that  the  said  archbishop  and  his  suc- 
cessors after  good  and  due  examination  by  them  had  of  the  causes  and 
qualities  of  the  persons  procuring  for  licences,"  etc.,  "shall  have  full 
power  and  authority  by  themselves  or  by  their  sufficient  and  substantial 
commissary  or  deputy  [now  known  as  the  Master  of  the  Faculties]  to 
grant  and  dispose  by  an  instrument  under  the  name  and  seal  of  the 
said  archbishop  ...  all  manner  of  licences,  etc.,  for  any  such  cause  or 
matter  whereof  heretofore  such  licences,  etc.,  have  been  accustomed  to 
be  had  at  the  See  of  Eome  or  by  authority  thereof  or  of  any  prelate 
of  this  realm."  Sec.  16  provides  that  during  a  vacancy  in  the  See  of 
Canterbury,  such  licences,  etc.,  shall  be  granted  under  the  name  and 
seal  of  the  guardian  of  the  spiritualities  of  the  said  archbishopric  for 
the  time  being  [namely,  the  Dean  and  Chapter  of  Canterbury  (see  Dean 
AND  Chapter)].  Sec.  17  provides  that  if  the  archbishop  or  guardian 
of  the  spiritualities  refuse  to  grant  any  licences,  etc.,  "  to  any  person  or 
persons  that  ought,  of  a  good,  just,  and  reasonable  cause,  to  have  the 
same "  (words  clearly  implying  a  discretion  somewhere),  there  may  be 
an  appeal  to  the  Lord  Chancellor  or  Lord  Keeper ;  and  ultimately  the 
licence,  if  refused  "  without  a  just  and  reasonable  cause,"  and  if  it  appear 
that  it  "may  be  granted  without  offending  the  Holy  Scriptures  and 
Laws  of  God,"  may  be  granted  by  "  two  spiritual  prelates  or  persons  " 
to  be  commissioned  under  the  Great  Seal.  The  last  provision,  occurring 
in  one  of  a  series  of  Acts  which  pressed  the  Eoyal  Supremacy  to  its 
extreme  limits,  is  a  distinct  admission  that  in  the  last  resort  the  dis- 
pensing power  rests  with  the  spiritualty.  The  Archbishop  of  Canter- 
bury's right  to  grant  "  special  licences  to  marry  at  any  convenient  time 
or  place,"  was  expressly  saved  by  the  Marriage  Acts  of  1823  (s.  20)  and 
1886  (s.  1).  In  practice  these  licences  are  somewhat  sparingly  issued, 
and  are  restricted  to  persons  of  high  rank,  except  in  very  urgent  cases. 
By  the  operation  of  the  Public  Worship  Eegulation  Act,  1874,  37  &  38 
Vict.  c.  85,  s.  7,  the  judge  of  the  Provincial  Courts  of  Canterbury  and 
York  appointed  under  and  for  the  purposes  of  that  Act  has  become  ex 
officio  Master  of  the  Faculties  to  the  Archbishop  of  Canterbury  (see 
Master  of  the  Faculties). 

(3)  Suioerintendent  Registrar's  Licence. — Under  the  Marriage  Act, 
1836,  6  &  7  Will.  IV.  c.  85,  as  amended  by  the  Marriage  and  Eegistra- 
tion  Act,  1856,  19  &  20  Vict.  c.  119,  a  superintendent  registrar  has 
authority  (subject  to  compliance  by  the  intending  parties  with  the 
requirements  as  to  notice,  residence,  etc.)  to  grant  a  licence  for  marriage 
in  the  form  set  forth  in  Sched.  (C)  to  the  latter  Act,  which  licence  is 
available  (i.)  for  a  purely  civil  marriage,  without  any  religious  ceremony, 
at  the  registrar's  office ;  or  (ii.)  for  a  marriage  with  a  religious  ceremony 
in  a  Nonconformist  or  Eoman  Catholic  place  of  worship  duly  registered 
under  tlie  Acts,  and  in  the  presence  of  the  registrar;  or  (iii.)  for  a 
marriage  under  the  provisions  of  the  Marriage  Act,  1898,  61  &  62  Vict, 
c.  58,  with  a  religious  ceremony  in  a  registered  place  of  worship  in  the 
presence  of  an  "  authorised  person  "  (generally  the  officiating  minister), 
as  defined  in  that  Act,  and  with  or  without  the  attendance  of  the 
registrar,  at  the  option  of  the  parties.  But  it  was  expressly  provided 
by  the  Act  of  1836  that  nothing  therein  contained  should  authorise 
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any  superintendent  registrar  to  grant  any  licence  for  marriage  in  any 
church  or  chapel  of  the  Church  of  England  (6  &  7  Will.  iv.  c.  85,  s.  11 ; 
and  see  also  7  Will.  iv.  &  1  Vict.  c.  22,  s.  36,  and  19  &  20  Vict.  c.  119, 
8.  11). 

By  sec.  12  of  the  Act  of  1836,  after  a  civil  marriage  on  a  super- 
intendent registrar's  licence  (or  certificate),  a  clergyman  of  the  Church 
of  England  or  other  minister  is  empowered,  "  if  he  shall  see  fit,"  to  read 
or  celebrate  the  marriage  service  of  his  church  or  persuasion  over  the 
parties  so  married ;  but  such  reading  or  celebration  is  not  to  invalidate 
the  previous  marriage  contract,  and  is  not  to  be  entered  as  a  marriage 
in  a  parish  register. 

Unlike  the  ecclesiastical  common  and  special  licences,  the  grant 
of  the  licence  of  a  superintendent  registrar  seems  to  be  obligatory  on 
that  official,  where  the  statutory  preliminaries  are  complied  with,  and 
no  lawful  impediment  is  shown  (sec.  9  of  the  Act  of  1836).  See 
Marriage. 


Licence  (to  Convocation). — The  royal  licence,  without 
which  Convocation  cannot  enact  or  give  the  force  of  law  to  new  canons, 
is  to  be  distinguished  from  Letters  of  Business  {q.v.),  issued  by  the 
Sovereign  when  it  is  desired  that  some  special  matter  should  be  con- 
sidered in  Convocation.  It  is  a  statutable  document,  founded  on  the 
express  provisions  of  the  Act  of  Submission  of  the  Clergy,  25  Hen.  viii. 
c.  19,  whereby  Convocation  was  prohibited  from  "enacting,  promulgat- 
ing, or  executing  "  any  "  canons,  constitutions,  or  ordinances  provincial " 
without  the  "  King's  most  royal  assent  and  licence."  When  letters  of 
business  were  issued  by  Queen  Victoria  in  1872  (see  antey  under 
Letters  of  Business),  a  separate  document  in  the  form  of  a  royal 
licence  was  issued  contemporaneously ;  and  it  was  contended  in  Con- 
vocation that  a  licence  at  that  stage  was  superfluous,  as  not  being 
required  under  the  statute  of  Henry  viii.  until  a  canon  should  have 
been  drawn  up  with  a  view  to  legislation.  The  precedent  of  1872  was 
not  followed  in  1906,  but  letters  of  business  only  were  issued  (see 
Clironicle  of  Convocation  of  Canterbury,  1906;  and  Report  of  Committee 
of  Privileges,  1872-3,  reprinted  in  the  Chronicle  of  1906). 

Licensed  House.— See  Asylums,  Vol.  L,  p.  601. 

Licensed  Victualler See  Licensing. 

Licensing;    Licensing  Acts. 
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[.  Licences. 

A  "  licence,"  for  the  purposes  of  this  article,  means  a  licence  for  the 
sale  of  intoxicating  liquors  granted  by  justices  in  pursuance  of  the 
Intoxicating  Liquor  Licensing  Act,  1828  (now  called  the  Alehouse  Act, 
1828  ;  see  55  Vict.  c.  10),  including  a  certificate  of  justices  granted  under 
the  Wine  and  Beerhouse  Acts,  and  including  a  licence  for  the  sale  of 
sweets  which  is  authorised  to  be  granted  in  the  same  manner  as  if  sweets 
were  wine,  and  including  a  licence  for  the  retail  of  spirits  granted  to  a 
wholesale  spirit  dealer  by  the  justices  in  pursuance  of  the  Licensing  Act, 
1872  (L.  A.,  1872,  s.  74). 

No  person  may  sell  intoxicating  liquors  without  taking  out  an  excise 
licence  and  paying  certain  fees  for  the  privilege  to  the  Government. 
Prior  to  1828  an  excise  licence  alone  was  necessary,  but  by  the  Alehouse 
Act,  1828,  9  Geo.  iv.  c.  61,  a  justices'  licence,  therein  called  a  "certifi- 
cate," was  made  a  condition  precedent  to  the  grant  of  the  excise  licence 
in  almost  all  cases.  The  term  "certificate"  aptly  distinguishes  the 
licence  granted  by  the  justices  from  the  excise  licence,  and  it  is  to  be 
regretted  that  the  word  "licence"  has  been  substituted  for  it  in  the 
above  definition,  and  by  common  usage.  The  term  has  been  retained 
in  this  article,  where  its  convenience  is  obvious. 

The  Alehouse  Act,  1828,  applied  only  to  inns,  alehouses,  and  victual- 
ling houses,  but  it  has  been  extended  to  all  other  houses  selling  intoxi- 
cating liquors  by  the  Wine  and  Beerhouse  Act,  1869,  32  &  33  Vict. 
c.  27,  ss.  5  and  8 ;  by  the  Wine  and  Beerhouse  Amendment  Act,  1870, 
33  &  34  Vict.  c.  29,  s.  4;  and  by  the  Licensing  Act,  1872,  35  &  36  Vict. 
c.  94,  ss.  68  and  74. 

The  effect  of  these  Acts  has  been  to  divide  licences  into  two  classes 
— (a)  those  not  affected  by  these  Acts  (in  this  respect),  and  therefore  not 
requiring  a  justices'  certificate ;  (b)  those  which  may  not  be  granted  by 
the  excise  authorities  without  the  production  of  such  a  certificate.  We 
shall  therefore  distribute  all  licences  under  these  two  heads. 

Certificates  are  either  (a)  annual,  which  remain  in  force  from  the  5th 
day  of  April  after  the  granting  thereof,  for  one  whole  year  thence  respec- 
tively next  ensuing,  and  no  longer  (9  Geo.  iv.  c.  61,  s.  13;  33  &  34  Vict, 
c.  29,  s.  4,  subs.  5 ;  L.  A.,  1902,  s.  33) ;  or  {h)for  a  term  not  exceeding  sevefrv 
years  (L.  A.,  1904,  s.  4,  subs.  3 ;  see  p.  197). 

A  justices'  licence  must  be  produced  on  demand  by  a  justice  of  the 
peace,  constable,  or  officer  of  Inland  Kevenue,  on  pain  of  a  penalty  not 
exceeding  £10  (L.  A.,  1872,  s.  64).  Where  a  licence  has  been  lost  or 
mislaid,  or  on  application  for  a  grant  or  transfer,  has  been  wilfully  with- 
held by  the  owner,  a  copy  of  the  licence  may  be  indorsed  and  considered 
valid  (5  &  6  Vict.  c.  44,  s.  2 ;  L.  A.,  1872,  s.  41 ;  47  &  48  Vict.  c.  29). 
For  form  of  licence,  see  Form  No.  1  at  end. 
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1.  Licences  not  requiring:  a  Justices'  Certificate.— (1)  For  the 

Sale  of  Intoxicating  Liquor  hy  Wholesale. — These  licences  are  expressly 
exempted  from  the  provisions  of  the  Licensing  Act,  1872,  by  sec.  72, 
€ven  as  to  selling  within  prohibited  hours  {R.  v.  Jenkins,  1891,  55  J.  P. 
824;  61  L.  J.  M.  C.  57;  65  L.  T.  857;  40  W.  E.  318;  8  T.  L.  K.  163). 
They  are  of  three  kinds : — 

(a)  Dealers  Off- Licence  for  the  Sale  of  Strong  Beer. — This  is  granted 
under  sec.  2  of  6  Geo.  iv.  c.  81,  to  any  person,  not  being  a  brewer  of  beer, 
who  shall  sell  strong  beer  only  in  casks  containing  not  less  than  four  and 
a  half  imperial  gallons,  or  in  not  less  than  two  dozen  reputed  quart 
bottles  at  one  time,  to  be  consumed  off  the  premises. 

A  sale  of  a  less  quantity  at  one  time  is  a  selling  by  retail  (Beerhouse 
Act,  1834,  s.  19). 

It  is  immaterial  that  the  liquor  is  sold  in  small  vessels,  such  as  pints 
and  half-pints,  provided  the  quantity  sold  at  one  time  be  not  less  than 
two  dozen  reputed  quarts  {Fairclough  v.  Roberts,  1890,  24  Q.  B.  D.  350 ; 
54  J.  P.  421 ;  59  L.  J.  M.  C.  54;  62  L.  T.  700 ;  38  W.  E.  330 ;  6  T.  L.  E. 
180;  17CoxC.  C.  101). 

{h)  Spirit  Dealers  Licence. — This  allows  the  sale  of  not  less  than  two 
gallons  of  spirits  of  the  same  denomination  at  one  time  to  the  same 
person  (6  Geo.  iv.  c.  81,  s.  2,  "Spirits";  43  &  44  Vict.  c.  24,  s.  102). 
"  Spirits"  is  defined  as  fermented  liquor  containing  more  than  40  per  cent, 
of  proof  spirit  (23  Vict.  c.  27,  s.  21 ;  but  see  43  &  44  Vict.  c.  24,  s.  3). 

(c)  Sweet  Dealers  Licence. — This  is  granted  for  the  sale  of  " any  kind 
of  sweets  or  made  wines,  or  mead,  or  metheglin,  in  any  quantity  amount- 
ing to  two  gallons  or  upwards,  or  in  one  dozen  or  more  reputed  quart 
bottles  at  one  time  "  (23  &  24  Vict.  c.  113,  ss.  1  and  7).  The  principle  in 
Faircloiigh  v.  Roberts,  supra,  appears  applicable  to  this  and  to  the  former 
licence. 

(2)  For  the  Sale  of  Intoxicating  Liquor  hy  Retail. — Of  the  following 
licences,  {a)  and  (h)  are  expressly  excepted  from  the  requirement  of  a 
justices'  certificate,  provided  the  licensed  premises  are  exclusively  used 
for  the  sale  of  intoxicating  liquors,  or  of  intoxicating  liquors  and  mineral 
waters,  or  other  non-intoxicating  drinks,  and  have  no  internal  com- 
munication with  the  premises  of  any  person  who  is  carrying  on  any 
other  trade  or  business  (L.  A.,  1872,  ss.  68,  73 ;  L.  A.,  1902,  s.  10).  These 
licences  are  subject,  however,  to  the  rules  as  to  closing  hours,  and 
probably  to  all  the  other  provisions  of  the  Licensing  Acts  {Martin  v. 
Barker,  1881,  50  L.  J.  M.  C.  109;  45  J.  P.  749;  45  L.  T.  214;  29  W.  E. 
789). 

The  licences  (c),  (d),  (e),  (/),  {g),  and  (A)  are  altogether  excepted  from 
the  provisions  of  the  Licensing  Act,  1872,  by  sec.  72,  and  so  appear  to 
fall  within  the  ratio  decidendi  of  R.  v.  Jenkins,  supra. 

(a)  Dealers  Foreign  Wine  Licence. — This  enables  the  sale  of  wine  by 
retail,  not  to  be  consumed  on  the  premises,  by  a  wine  merchant  in  pur- 
suance of  a  wine  dealer's  excise  licence.  This  excise  licence  is  granted 
under  6  Geo.  iv.  c.  81,  s.  2,  "  Wines,"  and  enables  the  holder  to  sell  either 
by  wholesale  or  retail.  This  licence  must  be  distinguished  from  the  retail 
licence  under  23  Vict.  c.  27,  s.  3,  which  requires  a  justices'  certificate  by 
32  &  33  Vict.  c.  27,  s.  4  (Palmer  v.  Thatcher,  1878,  3  Q.  B.  D.  346;  42 
J.  P.  213 ;  47  L.  J.  M.  C.  54 ;  37  L.  T.  784 ;  26  W.  E.  314).  This  licence 
covers  the  sale  of  all  foreign  wines,  and  includes  any  kind  of  sweets  or 
made  wines,  or  mead  or  metheglin  (38  &  39  Vict.  c.  23,  s.  9). 

(b)  SpiHt  Dealer* s  Additional  Retail  Off-Licence.— This  enables  the  sale 
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of  liqueurs  or  spirits  by  retail,  not  to  be  consumed  on  the  premises,  by  a 
wholesale  spirit  dealer,  in  pursuance  of  a  retail  excise  licence  granted 
under  24  &  25  Vict.  c.  21. 

This  additional  retail  licence  authorises  the  dealer  to  sell  by  retail 
foreign  or  British  wines  in  any  quantity  not  less  than  one  reputed  quart 
bottle,  or  as  to  foreign  liqueurs  in  the  bottles  in  which  they  are  imported 
{Ex  loarte  Maughan ;  R  v.  Kirkdale  JJ.,  1875,  1  Q.  B.  D.  49;  40  J.  P. 
39;  45  L.  J.  M.  C.  36;  33  L.  T.  603;  24  W.  K.  205;  B.  v.  Jones;  Ex 
imrte  Davies,  1895,  59  J.  P.  87). 

(c)  Spirit  Dealers  Additional  Retail  Liqueur  Licence. — Any  person 
entitled  to  take  out  the  last  licence  may  take  out  this  licence  authorising 
the  sale  by  retail  of  any  quantity,  not  being  less  than  one  reputed  quart 
bottle,  or  in  the  bottles  in  which  they  have  been  imported,  of  foreign 
liqueurs,  not  to  be  consumed  on  the  premises  (11  &  12  Vict.  c.  121,  s.  9; 
L.  A,  1872,  s.  68). 

id)  The  sale  of  spruce  or  black  beer  (L.  A.,  1872,  s.  72). 

{e)  The  sale  of  intoxicating  liquor  by  proprietors  of  theatres,  in  pur- 
suance of  the  Acts  on  that  behalf.  For  the  licensing  of  theatres,  see 
Theatre,  post.  The  theatre  being  duly  licensed  for  stage-plays,  the 
excise  authorities  may  grant  an  excise  licence  for  the  sale  of  beer,  spirits, 
and  wine  in  such  theatre  (5  &  6  Will.  iv.  c.  39,  s.  7).  The  Commissioners 
of  Excise  have  no  power  to  grant  this  licence  to  the  proprietors  of  a 
place  licensed  for  music  and  dancing,  but  not  for  stage-plays,  though  it 
be  called  a  theatre,  without  a  justices'  certificate  {R.  v.  Commissioners  of 
Inland  Revenue,  1888,  21  Q.  B.  D.  569;  52  J.  P.  390;  57  L.  J.  M.  C.  92; 
59  L.  T.  378 ;  36  W.  R  696 ;  4  T.  L.  R.  540).  The  bar  of  a  theatre 
cannot  be  kept  open  beyond  the  closing  hours  of  the  place  in  which 
the  theatre  is  situated  {Gallagher  v.  Rudd,  [1898]  1  Q.  B.  114;  61  J.  P. 
789;  67  L.  J.  Q.  B.  65;  77  L.  T.  367;  14  T.  L.  R.  105;  46  W.  R.  108; 
18  Cox  C.  C.  654). 

(/)  The  sale  of  intoxicating  liquor  in  packet  boats,  in  pursuance  of 
the  Acts  in  that  behalf. 

The  master  or  commander  of  vessels  and  packets  may  be  licensed 
annually  by  the  Commissioners  or  authorised  Officers  of  Excise  to  retail 
wine,  foreign  wine,  beer,  cider,  perry,  spirituous  liquors,  and  tobacco,  to  the 
passengers,  to  be  consumed  on  board,  without  the  production  of  a  justices' 
certificate  (9  Geo.  iv.  c.  47 ;  4  &  5  Will.  iv.  c.  75 ;  5  &  6  Vict.  c.  44,  s.  5 ; 
43  &  44  Vict.  c.  20,  s.  45 ;  53  &  54  Vict.  c.  33). 

No  exciseable  liquors  must  be  sold  on  board  any  boats  or  vessels 
moored  or  lying  at  anchor  within  the  metropolitan  police  district  during 
prohibited  hours  (5  &  6  Vict.  c.  44,  s.  5). 

{(j)  The  sale  of  intoxicating  liquors  on  special  occasions  {Occasional 
Licences,  infra). 

{h)  The  sale  of  medicated  or  methylated  spirits  (24  &  25  Vict.  c.  91 ; 
30  &  31  Vict.  c.  90,  8.  18;  43  &  44  Vict.  c.  24,  Pt.  IL ;  53  &  54  Vict.  c.  8, 

Pt.  v.). 

(3)  For  the  Keejping  of  a  Refreshment  House. — "  All  houses,  rooms, 
shops,  or  buikhngs  kept  open  for  public  refreshment,  resort,  and  enter- 
tainment at  any  time  between  the  hours  of  nine  (now  "  ten  "  by  24  &  25 
Vict.  c.  91,  8.  8)  of  the  clock  at  night  and  five  of  the  clock  on  the 
following  morning,  not  being  licensed  for  the  sale  of  beer,  cider,  wine,  or 
spirits  respectively,  shall  be  deemed  refreshment  houses  within  this  Act, 
and  the  resident  owner,  tenant,  or  occupier  thereof  shall  be  required  to 
take  out  a  licence  under  this  Act  to  keep  a  refreshment  house;  and 
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every  person  who  shall  keep  any  house,  room,  shop  or  building  for  the 
purpose  of  selling  therein  any  victual  or  refreshment  to  be  consumed  on 
the  premises  where  the  same  shall  be  sold  (except  beer,  cider,  wine,  and 
spirits  sold  respectively  under  a  proper  licence  in  that  behalf),  and  every 
person  who  shall  keep  any  house,  room,  shop,  or  building  for  the  con- 
sumption therein  by  the  public  of  any  refreshment  (except  as  aforesaid), 
although  the  same  shall  not  be  sold  therein,  may,  if  he  shall  think  fit, 
take  out  a  licence  under  this  Act  to  keep  a  refreshment  house  "  (23  &  24 
Vict.  c.  27,  s.  6). 

Any  person  holding  this  excise  licence  may  obtain  an  occasional 
licence  to  carry  on  such  business  at  any  place,  other  than  that  for  which 
he  is  licensed,  for  any  time  not  exceeding  three  consecutive  days  at  one 
time  specified  in  such  licence  (27  &  28  Vict.  c.  18,  s.  5). 

The  mere  sending  out  for  refreshments  for  persons  on  the  premises 
without  profit  to  the  proprietor  does  not  constitute  such  premises  a 
refreshment  house  {Taylor  y.  Oram,  1862,  1  H.  &  C.  370;  31  L.  J.  M.  C. 
252;  27  J.  P.  8;  7  L.  T.  68;  10  W.  R  800;  8  Jur.  N.  S.  748);  but  a 
temperance  hotel  supplying  refreshments  after  10  p.m.  to  persons  not 
being  visitors  is  a  refreshment  house  {Kelleway  v.  Macdougall,  1881, 
45  J.  P.  207).  The  question  of  what  is  a  refreshment  house  must  always 
depend  on  the  facts  on  each  case  {Muir  v.  Keay,  1875,  L.  E.  10  Q.  B.  594 ; 
44  L.  J.  M.  C.  143  ;  23  W.  R.  700 ;  40  J.  P.  694 ;  and  see  Howes  v.  Inland 
Revenue,  1876,  1  Ex.  D.  385 ;  46  L.  J.  M.  C.  15 ;  41  J.  P.  423 ;  35  L.  T. 
584 ;  24  W.  R  897).  A  licensed  refreshment  house  keeper  not  holding 
a  wine  licence  must  not  sell  on  a  Sunday  {Buffell  v.  Curtis,  1877,  35  L.  T. 
853),  nor  must  he  allow  intoxicating  liquor  to  be  consumed  on  the 
premises  during  prohibited  hours  (L.  A.,  1872,  s.  27). 

It  is  expressly  provided  (L.  A.,  1872,  s.  72)  that  nothing  in  the 
Licensing  Act,  1872,  is  to  affect  or  apply  to  the  privileges  enjoyed  by  the 
mayor  or  burgesses  of  the  borough  of  St.  Albans  (see  also  23  Vict.  c.  27, 
8.  45 ;  32  &  33  Vict.  c.  27,  s.  20),  or  the  exemption  from  the  obligation 
to  take  out  either  a  justices'  or  an  excise  licence  enjoyed  by  the 
Vintners'  Company  of  the  City  of  London  (see  also  9  Geo.  iv.  c.  61, 
8.  36;  1  Will.  IV.  c.  64,  s.  29;  3  &  4  Vict.  c.  61,  s.  22;  32  &  33  Vict. 
0.  27,  8.  20). 

The  universities  are  also  exempted  from  the  ordinary  licensing  laws 
in  many  respects  (see  9  Geo.  iv.  c.  61,  s.  36 ;  5  &  6  Vict.  c.  44,  s.  6 ; 
1  Will.  IV.  c.  64,  s.  29;  3  &  4  Vict.  c.  61,  s.  22 ;  23  Vict.  c.  27,  s.  45; 
32  &  33  Vict.  c.  27,  s.  20 ;  B.  v.  Archdall,  1838,  8  Ad.  &  E.  281 ;  47 
R  R  583). 

2.  Licences  requiring"  a  Justices'  Certificate.— The  following 
retail  licences  can  be  granted  by  the  excise  authorities  only  on  pro- 
duction of  a  justices'  certificate. 

The  certificate  will  cover  as  many  excise  licences  as  may  be  specified 
in  such  certificate  (L.  A.,  1874,  s.  23). 

An  excise  licence  granted  in  pursuance  of  a  justices'  certificate 
becomes  void  if  such  certificate  be  forfeited  or  become  void  (L.  A.,  1872, 
8.  63 ;  L.  A.,  1874,  s.  1).  But  where  there  is  an  appeal  against  a  refusal 
of  the  justices  to  renew,  and  the  licence  expires  before  the  appeal  is 
detennined,  the  Commissioners  of  Inland  Revenue  may  by  order  permit 
the  business  to  be  carried  on  pending  the  appeal  on  such  conditions  as 
they  think  just.  They  have  no  power,  however,  to  grant  an  order  where 
there  has  been  a  refusal  of  a  transfer.     When  a  licence  is  forfeited  on 
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conviction  for  an  offence,  which  is  appealed  against,  the  Court  convicting 
may  by  order  grant  a  temporary  licence  to  be  in  force  during  the 
pendency  of  the  appeal,  upon  such  conditions  as  they  think  just 
(L.  A.,  1872,  s.  53;  cp.  B.  v.  Kearns  and  Other  J  J.,  1896,  60  J.  P. 
139). 

(1)  Innkeeper's  On-Licence. — This  is  a  licence  for  the  sale  of  spirits 
(6  Geo.  IV.  c.  81,  s.  2),  including  beer  and  wine  (43  &  44  Vict.  c.  20, 
s.  43  (2)),  to  be  consumed  on  or  off  the  premises  only  which  are  specified 
in  the  certificate.  It  is  the  widest  certificate  that  can  be  granted,  and 
enables  the  holder  to  take  out  any  excise  licence  for  which  a  certificate 
is  necessary  {R.  v.  Sylvester,  1862,  2  B.  &  S.  322 ;  31  L.  J.  M.  C.  93 ; 
5  L.  T.  794;  8  Jur.  N.  S.  484;  26  J.  P.  151).  Despite  the  wording  of 
sec.  1  of  the  Alehouse  Act,  1828,  this  licence  may  be  granted  to  persons 
who  are  not  "keeping"  or  "about  to  keep"  the  premises  as  an  inn, 
alehouse  or  victualling  house  {Mayor,  etc.,  of  Leeds  v.  Ryder,  [1907] 
A.  C.  420;  76  L.  J.  K.  B.  1032;  71  J.  P.  484). 

(2)  Beer  or  Cider  Licence,  on  or  off. — The  beer  licence  permits  the  sale 
of  beer,  ale,  porter,  cider,  and  perry ;  the  cider  licence  permits  the  sale  of 
cider  and  perry.  These  licences  may  be  either  for  consumption  on  and 
off,  or  only  off  the  licensed  premises  (1  Will.  iv.  c.  64,  ss.  2,  30 ;  32  &  33 
Vict.  c.  27,  ss.  4,  5).  The  grant  of  these  licences  is  subject  to  qualifications 
as  to  residence  and  valuation  of  the  premises  (see  pp.  209,  210). 

(3)  Beer  Dealers  Additional  Off-Licence. — Any  person  holding  a 
"  dealer's  off-licence  for  the  sale  of  strong  beer  "  (see  supra)  may  obtain 
a  certificate  from  the  justices  enabling  him  to  take  out  an  excise  licence 
for  the  sale  of  beer  by  retail  to  be  consumed  off  the  premises  (26  &  27 
Vict.  c.  33,  s.  1 ;  32  &  33  Vict.  c.  27,  ss.  4,  5 ;  L.  A,  1872,  s.  3). 

(4)  Table-Beer  Off-Licence. — Any  person  may  "  take  out  a  licence  for 
the  sale  in  any  house  or  shop  of  table-beer,  at  a  price  not  exceeding 
the  rate  of  one  penny  halfpenny  the  quart,  and  not  to  be  drunk  or  con- 
sumed on  the  premises  where  sold  "  (24  &  25  Vict.  c.  21,  s.  3 ;  32  &  33 
Vict.  c.  27,  ss.  4,  5). 

(5)  Foreign  Wine  Licences. — These  are  of  two  kinds — {a)  on,  and 
(5)  off'.  A  licence  to  dealers  or  retailers  of  foreign  wine  includes  sweets 
(38  Vict.  c.  23,  s.  9). 

All  liquor  sold  or  offered  for  sale  by  any  person  as  being  foreign  wine, 
or  under  the  name  by  which  any  foreign  wine  is  usually  designated  or 
known,  is,  as  against  the  seller,  to  be  deemed  to  be  foreign  wine  (23  Vict. 
c.  27,  s.  21).  Wine  sold  as  "  Best  Pale  Sherry,  British,"  requires  a  foreign 
wine  licence,  as  "  best  pale  sherry  is  a  foreign  wine,  and  the  character 
is  not  taken  away  from  it  by  putting  the  word  *  British '  underneath  it " 
(Richards  v.  Banks,  1888,  58  L.  T.  634;  52  J.  P.  23). 

{a)  The  On-Licence,  or  Refreshment  House  Wine  Licence. — "Every 
person  loho  shall  he  licenced  to  keep  a  refreshment  house,  and  shall  pursue 
therein  the  trade  or  business  of  a  confectioner,  or  shall  keep  open  such 
house  as  an  eating-house,  for  the  purpose  of  selling,  to  be  consumed 
therein,  animal  food  or  other  victuals  wherewith  pure  wine  or  other  fer- 
mented liquors  are  usually  drunk,  sliall  be  entitled  (subject  to  the  terms 
and  conditions  of  this  Act,  and  not  being  expressly  disqualified  thereby) 
to  take  out  a  licence  to  sell  foreign  wine  by  retail  in  such  refreshment 
house,  to  be  consumed  on  the  premises  where  the  same  shall  have  been 
sold  "  (23  Vict.  c.  27,  s.  7).  The  premises  must  be  of  a  certain  rent  or 
annual  value  (see  p.  210). 

"  Every  sale  of  foreign  wine  in  any  less  quantity  than  two  gallons,  or 
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in  any  less  than  one  dozen  reputed  quart  bottles,  at  one  time,"  is  a  sale 
by  retail  (23  Vict.  c.  27 ;  see  Fairclough  v.  Roberts,  p.  168). 

For  the  definition  of  refreshment  house,  see  Licences  not  requiring  a 
Justices*  Certificate,  No.  3  {supra,  p.  169). 

(b)  The  Off-licence. — Any  person  (a)  who  keeps  a  shop  for  the  sale  of 
any  goods  or  commodities  other  than  foreign  wine,  or  (b)  holds  a  licence 
as  a  dealer  in  wine,  may  take  out  a  licence  to  sell  by  retail,  and  in 
reputed  quart  or  pint  bottles  only,  in  such  shop,  foreign  wine  not  to  be 
consumed  on  the  premises  (23  &  24  Vict.  c.  27,  s.  3).  This  licence 
includes  the  sale  of  any  kind  of  sweets,  or  made  wines,  or  mead,  or 
metheglin  in  any  quantity  (38  &  39  Vict.  c.  23,  s.  9). 

A  person  holding  the  "  dealer's  foreign  wine  licence  "  (supra)  may  sell 
by  retail,  and  in  any  quantity ;  but  such  person  may  prefer  to  take  out 
this  licence,  which  costs  less,  though  it  requires  the  justices'  certificate, 
and  authorises  selling  in  reputed  quart  or  pint  bottles  only  (Palmer  v. 
Thatcher,  p.  168,  supra). 

The  justices  may  refuse  to  grant  or  renew  this  licence  on  any  ground, 
but  can  only  refuse  a  renewal  to  the  person  who  held  the  licence  on 
June  25,  1902,  on  one  of  certain  grounds  (see  p.  178). 

Strong  beer  sold  under  a  wholesale  dealer's  licence  is  within  the 
meaning  of  "goods  or  commodities  other  than  foreign  wine"  (B.  v. 
Bishop,  1886,  50  J.  P.  167). 

(6)  S^veets  Licences. — These  authorise  the  sale  of  sweets  only,  and  may 
be  granted  in  the  same  manner  and  subject  to  the  same  conditions  as  if 
sweets  were  wine  (see  Foreign  Wine  Licences  (a)  and  (b)). 

(7)  Spirit  Dealers  Additional  Off-Liccnce. — This  licence  is  granted 
only  to  the  holder  of  a  "  spirit  dealer's  licence  "  under  6  Geo.  iv.  c.  81, 
s.  2,  and  is  necessary  only  where  the  premises  do  not  comply  with  the 
requirements  of  the  Licensing  Act,  1872,  s.  68,  as  modified  by  sec.  10  of 
the  Licensing  Act,  1902  (see  Spirit  Dealer's  Additional  Betail  Off- Licence, 
not  requiring  a  Justices  Certificate,  p.  168).  It  is  granted  only  to  the 
holder  of  a  spirit  dealer's  excise  licence,  "in  the  same  manner  in  all 
respects  in  which  a  licence  for  selling  wine  not  to  be  consumed  on  the 
premises  may  by  law  be  granted."  The  discretion  of  the  justices  to 
grant  or  refuse  this  certificate  is  the  same  as  in  5  (b)  sup^a  (L.  A.,  1872, 
ss.  68,  69 ;  L.  A,  1902,  s.  10 ;  and  see  p.  178). 

"  The  holder  of  this  licence  may  sell  foreign  or  British  spirits  in  any 
quantity  not  less  than  one  reputed  quart  bottle,  or,  as  to  foreign  liqueurs, 
in  the  bottles  in  which  the  same  may  have  been  imported "  (24  &  25 
Vict.  c.  21,  8.  2). 

(8)  Spirit  Dealer's  Additional  Liqueur  Off-Licence  (see  (c)  under  the 
Retail  Licences  not  requiring  Certificate,  p.  169). — The  justices'  certificate  is 
only  necessary  under  the  circumstances  rendering  the  certificate  necessary 
in  the  last  licence  (L.  A.,  1872,  ss.  68,  69,  73;  L.  A.,  1902,  s.  10). 

3.  Occasional  Licences. — "  Occasional  licence  "  means  a  licence  to 
sell  beer,  spirits,  or  wine,  granted  in  pursuance  of  25  &  26  Vict.  c.  22, 
8.  13,  and  27  Vict.  c.  18,  s.  5,  and  the  Acts  amending  the  same  in  relation 
to  the  licences  therein  mentioned,  or  any  of  such  Acts  (L.  A.,  1874,  s.  32). 
These  licences  are  of  two  kinds : — 

(1)  To  sell  at  places  other  than  the  licensed  premises.  The  excise 
autliorities  may  grant  any  person  authorised  to  keep  an  inn,  alehouse, 
or  victualling  house,  and  holding  the  proper  excise  licences  to  sell  therein 
beer,  spirits,  wine,  or  tobacco,  a  licence  to  sell  the  article  for  the  sale  of 
which  they  hold  licences  at  any  place  other  than  the  licensed  premises. 
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provided  (a)  they  consider  it  conducive  to  public  convenience,  comfort, 
and  order  to  do  so ;  (b)  the  consent  of  a  Petty  Sessional  Court  has  been 
obtained ;  or  where  such  Court  is  not  sitting  for  three  days  before  the 
time  when  the  licence  is  required,  any  two  justices  acting  for  the 
division  and  sitting  together  may  give  consent,  of  which  notice  must  be 
sent  to  the  superintendent  of  police  (see  Forms,  p.  254) ;  (c)  twenty- 
four  hours  at  least  before  applying  to  petty  sessions  for  the  above  consent 
the  applicant  has  served  on  the  superintendent  of  police  for  the  district 
notice  of  his  intention  to  apply  (see  Form,  p.  255);  (d)  that  it  be 
for  such  place  and  for  such  time,  not  exceeding  three  days  (or,  as  to 
victuallers,  six  days),  as  the  excise  authorities  shall  approve ;  and  (e)  that 
the  time  of  sale  must  be  from  such  hour  not  earlier  than  sunrise  to  such 
hour,  nor  later  than  10  p.m.,  as  may  be  specified  in  the  justice's  consent ; 
but  in  the  case  of  any  public  dinner  or  ball  the  discretion  of  the  justice 
is  unlimited.  Such  licence  must  be  produced  on  request  by  any  officer 
of  excise,  and  must  not  authorise  selling  on  Sunday,  Christmas  Day, 
Good  Friday,  or  any  day  appointed  for  a  public  fast  or  thanksgiving 
(25  &  26  Vict.  c.  22,  s.  13 ;  26  &  27  Vict.  c.  33,  s.  20 ;  L.  A.,  1874,  s.  19 ; 
L.  A.,  1902,  s.  17). 

A  similar  licence,  subject  to  the  same  conditions,  may  be  granted  to 
holders  of  refreshment  house  licences,  or  of  licences  to  sell  by  retail  in 
a  refreshment  house  foreign  wine  to  be  consumed  therein,  retail  beer 
on-licences,  and  tobacco  licences,  whenever  the  excise  authorities  shall 
consider  it  necessary  for  the  accommodation  of  the  public  (27  &  28  Vict. 
c.  18,  s.  5). 

No  licensed  person  may  now  sell  at  fairs  or  races  without  obtaining 
an  occasional  licence  (L.  A.,  1874,  s.  18). 

Offences  on  premises  with  an  occasional  licence  are  dealt  with  like 
offences  on  any  licensed  premises  (L.  A.,  1874,  s.  20). 

(2)  For  extension  of  hours  of  sale.  On  the  application  of  any 
licensed  victualler,  or  keeper  of  a  refreshment  house  in  which  intoxi- 
cating liquors  are  sold,  or  holder  of  indoor  retail  licence  for  the  sale 
of  beer  or  cider,  the  local  authority  may,  in  its  discretion,  grant  the 
applicant  an  occasional  licence,  exempting  him  from  the  provisions  of 
the  Licensing  Act,  1872,  relating  to  the  closing  of  premises  during 
certain  hours,  and  on  the  special  occasion  or  occasions  specified  in  the 
licence  (L.  A.,  1872,  s.  29).  The  local  authority  referred  to  is  that 
described  under  Hours  of  Closing. 

Whether  the  occasion  justifies  the  grant  is  a  matter  entirely  in  the 
discretion  of  the  authority  and  is  not  subject  to  appeal,  see  Devine  v. 
Keeling  (1886,  50  J.  P.  551 ;  34  W.  E.  718),  in  which  the  justices 
treated  Christmas  Eve  and  New  Year's  Eve  as  special  occasions  and  the 
High  Court  refused  to  interfere. 

The  holder  of  such  a  licence  must  produce  it  on  demand  by  a  justice 
of  the  peace,  constable,  or  officer  of  Inland  Kevenue,  under  a  penalty 
not  exceeding  ten  pounds  (ibid.,  s.  64). 

4.  Six-Day  Licences. — On  the  grant  of  an  application  for  a  new 
licence,  or  a  transfer,  or  renewal  of  any  on-licence,  the  justices  must,  at 
the  desire  of  the  applicant,  insert  a  condition  that  the  premises  are  to 
be  closed  during  the  whole  of  Sunday.  The  notice  on  the  premises 
must  contain  words  indicating  that  the  licence  is  for  six  days  only,  and 
any  sale  on  a  Sunday  will  be  a  selling  without  a  licence.  The  advantage 
of  such  a  licence  is  that  the  excise  duty  is  only  six-sevenths  of  that  on 
an  ordinary  licence  (L.  A.,  1872,  s.  49),  and  may  be  reduced  to  five- 
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sevenths  by   making  it   also   an   early   closing  licence   (L.  A.,  1874, 

8.8). 

By  sec.  4  (2)  of  the  Licensing  Act,  1904,  the  justices  on  the  grant 
of  a  new  on-licence  appear  to  have  the  power  to  impose  the  six-day 
condition  without  the  request  of  the  applicant. 

The  justices  cannot  afterwards,  on  renewal  or  transfer,  be  compelled 
to  remove  this  condition  (B.  v.  Crewkerne  JJ.,  1888,  21  Q.  B.  D.  85 ; 
52  J.  P.  372 ;  57  L.  J.  M.  C.  127  ;  60  L.  T.  84 ;  36  W.  E.  629 ;  50  L.  T. 
84;  4T.  L.  K.  528). 

5.  Early  Closing*  Licences. — The  justices,  at  the  request  of  any 
applicant  for  a  new  licence  or  a  removal  or  renewal  of  any  on-licence, 
must  insert  in  the  grant  thereof  a  condition  that  the  premises  be  closed 
one  hour  earlier  at  night  than  they  would  otherwise  have  to  be  closed. 
The  premises  must  be  so  closed,  and  the  notice  on  the  premises  must 
contain  such  words  as  the  justices  may  order  for  giving  notice  to  the 
public  that  an  early-closing  licence  has  been  granted  in  respect  of  such 
premises.  Six-sevenths  only  of  the  excise  duty  on  an  ordinary  licence 
is  payable  (L.  A.,  1874,  s.  7). 

The  powers  given  to  the  justices  by  sec.  4  (2)  of  the  Licensing  Act, 
1904,  supra,  will  apply  equally  to  this  condition. 

6.  The  Regrister  of  Licences. — A  register  of  all  licences  must 
be  kept  by  the  clerk  to  the  licensing  justices.  In  it  must  be  entered 
(a)  particulars  of  all  licences  granted  in  the  district  and  the  premises 
in  respect  of  which  they  were  granted ;  {h)  the  names  of  the  owners  of 
such  premises  and  of  the  holders  of  such  licences ;  (c)  all  forfeitures 
of  licences,  disqualifications  of  premises,  records  of  convictions  and 
other  matters  relating  to  the  licences  (L.  A.,  1872,  s.  36);  {d)  con- 
victions of  licensed  persons  for  offences  committed  by  them  as  such 
(L.  A.,  1902,  8.  9),  adulterating  drink  (L.  A.,  1874,  s.  14),  for  bribery  or 
treating  on  the  licensed  premises  under  the  Corrupt  Practices  Act, 
1883  (46  &  47  Vict.  c.  51,  s.  38,  subs.  8  {a))\  (e)  the  report  of  an 
election  court,  or  election  commissioners  that  a  licensed  person  has 
knowingly  suffered  bribery  or  treating  on  the  licensed  premises  (ibid.) ; 
(/)  the  reference  of  any  licence  to  the  compensation  authority,  the 
decision  of  such  authority  thereon,  and  where  compensation  becomes 
payable  the  date  of  the  extinction  of  the  licence  (r.  8). 

Any  ratepayer,  owner  of  licensed  premises  and  holder  of  a  licence 
within  the  licensing  district  for  a  fee  of  Is.,  and  any  officer  of  police  or 
of  Inland  Revenue  in  such  district  without  payment,  may  inspect  and 
take  copies  of,  or  extracts  from,  the  register  (L.  A.,  1872,  s.  36). 

A  fee  of  Is.  is  payable  to  the  clerk  by  every  licensed  person  for 
the  registration  of  the  grant  or  renewal  of  a  licence  (L.  A.,  1872,  s.  36). 

Tlie  register  is  receivable  in  evidence  of  the  matters  required  to  be 
entered  in  it  (ibid.,  s.  58). 

See  also  Protection  of  Oivners,  p.  210,  and  The  Renewal  of  LicenceSy 
p.  197. 

7.  Forms  of  Licences. — Licences  must  be  in  such  form  as  may 
from  time  to  time  be  prescribed  by  a  Secretary  of  State,  and  renewals 
may  be  made  by  an  indorsement  on  the  licence,  or  by  the  issue  of  a 
copy  of  the  old  licence  (L.  A.,  1872,  s.  48 ;  see  Forms  at  end  of  Article). 

II.  The  Licensing  Jurisdiction. 
1.  How  ExEUCiSED.— The  Licensing*  Justices.— The  whole  licens- 
ing jurisdiction  has  been  placed  in  the  hands  of  justices  of  the  peace  by 


LICENSING;  LICENSING  ACTS  175 

the  Licensing  Acts.  In  the  Alehouse  Act,  1828,  which  is  the  foundation 
of  this  jurisdiction,  "  the  word  '  justice  '  shall  be  deemed  to  mean  justice 
of  the  peace"  (s.  37),  and  by  the  Licensing  Act,  1872,  "'licensing 
justices  '  means  the  justices  having  jurisdiction  in  respect  of  the  grant 
of  new  licences  in  a  licensing  district  under  the  Alehouse  Act,  1828, 
as  amended  by  this  Act "  (s.  74).  The  justices  so  acting  do  not  con- 
stitute a  Court  of  summary  jurisdiction  within  sec.  50  of  the  Summary 
Jurisdiction  Act,  1879  (Boulter  v.  Kent  JJ.,  [1897]  App.  Cas.  556; 
61  J.  P.  532;  66  L.  J.  Q.  B.  787;  78  L.  T.  288;  13  T.  L.  K.  538; 
46  W.  K.  114). 

For  the  purposes  of  the  Licensing  Act,  1872,  the  jurisdiction  of  the 
justices  extends  over  any  pier,  quay,  jetty,  mole  or  work  extending  from 
any  place  within  their  jurisdiction  into  or  over  the  sea,  and  also  over 
any  part  of  a  river  within  the  ebb  and  flow  of  the  tide,  and  any  river 
or  water  running  between  two  licensing  districts  is  to  be  deemed  to  be 
within  the  jurisdiction  of  each  (s.  61). 

AU  licensing  applications  and  questions  arising  thereon  must  be 
decided  by  the  majority  of  the  justices,  not  being  disqualified,  who  are 
present  (9  Geo.  iv.  c.  61,  s.  9 ;  L.  A.,  1906).  Such  majority  must  sign 
the  licence  (ibid.),  or  it  must  be  sealed  or  stamped  in  such  form  as  they 
may  direct  in  their  presence,  and  verified  by  the  signature  of  their 
clerk  (33  &  34  Vict.  c.  29,  s.  4;  L.  A.,  1872,  s.  40,  subs.  3). 

Except  in  the  case  of  the  Joint  Committee  (see  infra),  the  chairman 
at  licensing  meetings  has  no  casting  vote.     If  the  justices  are  equally 
divided,  no  order  can  be  made,  unless  the  application  be  adjourned  for 
the  attendance  of  additional  justices  (B.  v.  Ashplant,  1888,  52  J.  P.  474 
R  v.  Cox,  1884,  48  J.  P.  440;  E.  v.  Carnarvon,  1820,  4  Barn.  &  Aid.  86 
22  E.  R.  686;  B.  v.  Monmouthshire  JJ.,  1825,  4  Barn.  &  Cress.  844 
28  R.  R.  478;  1828,  8  Barn.  &  Cress.  137;  32  R.  R.  356;  B.  v.  Belton 
1848,  11  Q.  B.  379;  17  L.  J.  M.  C.  70;  12  J.  P.  232;  75  R.  R.  423 
R.  v.  Bogers,  1892,  56  J.  P.  183). 

No  grant  of  a  new  licence,  or  of  a  removal  order  is  valid  unless  it 
is  confirmed  (see  The  Confirming  Authority,  p.  182). 

As  to  what  justices  shall  exercise  this  jurisdiction,  a  distinction 
lias  been  made  between  the  grant  of  licences  in  counties  and  in 
boroughs. 

(i.)  Counties. — "  County "  does  not  include  a  county  of  a  city  or  a 
county  of  a  town,  but  means  any  county,  riding,  parts,  division,  or 
liberty  of  a  county  having  a  separate  commission  of  the  peace  and  a 
separate  Court  of  Quarter  Sessions  (L.  A.,  1872,  s.  74).  Complete 
jurisdiction  to  grant  new  licences  and  to  renew,  transfer,  and  remove 
existing  licences  is  vested  in  all  county  justices,  not  being  expressly 
disqualified  (9  Geo.  IV.  c.  61,  ss.  1,  4  and  14;  32  &  33  Vict.  c.  27,  s.  8; 
33  &  34  Vict.  c.  29,  s.  4;  L.  A.,  1872,  ss.  50,  60). 

(ii.)  Boroughs. — "Borough"  means  a  county  of  a  city,  county  of 
a  town,  city,  municipal  borough.  Cinque  Port  and  its  liberties, 
town  corporate,  or  other  place  in  which  a  general  annual  licensing 
meeting  is  held  in  pursuance  of  the  Intoxicating  Liquors  Licensing 
Act,  1828,  exclusive  of  a  petty  sessional  division  of  a  county  (L.  A., 
1872,8.74). 

When  in  any  borough  two  justices,  not  disqualified,  do  not  attend, 
the  justices  of  any  adjoining  county  may  act  with  the  borough  justices 
in  licensing  matters  (9  Geo.  iv.  c.  61,  s.  7).  This  does  not  extend  to  the 
Cinque  Ports  or  either  of  the  two  ancient  towns  (Winchelsea  and  Rye), 
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but  in  such  case  any  of  the  justices  of  one  such  port  or  town  may  act 
with  the  justices  of  any  other  of  them  {ibid.,  s.  8). 

(1)  The  Grant  of  New  Licences  and  Removal  Orders. — The  Licensing 
Act,  1872,  s.  38,  divides  boroughs  for  these  purposes  into  those  which 
have  ten  justices  acting  for  the  borough  and  those  which  have  less. 

(i.)  In  boroughs  in  which  there  are  ten  justices  at  the  commence- 
ment of  the  time  appointed  for  the  annual  appointment  of  a  licensing 
committee  {i.e.  the  fortnight  before  the  1st  February),  all  such  justices 
shall  annually,  during  the  fortnight  before  which  such  licensing  meeting 
may  be  held,  appoint  from  among  themselves  a  committee  consisting — 

{a)  In  a  county  borough  (including  the  City  of  London)  of  any 
number  of  qualified  justices  not  being  less  than  seven  that  the  whole 
body  of  justices  may  determine  (L.  A.,  1904,  s.  5  (4),  s.  8  (3)); 

{h)  in  a  borough,  not  being  a  county  borough,  of  not  less  than  three 
nor  more  than  seven  qualified  justices  (L.  A.,  1872,  ss.  38,  50). 

This  committee  is  called  the  Borough  Licensing  Committee.  Any 
vacancies  in  it  may  be  filled  up  from  time  to  time  by  the  justices  by 
whom  the  committee  is  appointed.  The  quorum  is  three  members. 
Members  retiring  may  be  reappointed  and  continue  to  act  until  their 
successors  are  appointed  (L.  A.,  1872,  s.  38). 

(ii.)  In  boroughs  in  which  there  are  not  ten  justices  acting  at  the 
said  time,  new  licences  and  removal  orders  may  be  granted  by  the 
qualified  borough  justices  (L.  A.  1872,  s.  38,  50). 

(2)  The  Renewal  of  Licences. — In  county  boroughs  this  jurisdiction 
is  vested  in  the  Boo^oiigh  Licensing  Committee  (see  supra),  and  in  all 
other  cases  it  is  vested  in  all  the  qualified  borough  justices  (Alehouse 
Act,  1828,  s.  1 ;  L.  A.,  1872,  s.  38 ;  L.  A.,  1904,  s,  5). 

(3)  The  Transfer  of  Licences. — The  jurisdiction  is  vested  in  all  the 
qualified  justices  acting  for  the  borough.  But  the  jurisdiction  to  transfer 
an  "  existing  on-licence  "  appears  to  be  vested  in  the  borough  licen- 
sing committee  in  county  boroughs  where  there  are  more  than  ten 
justices,  and  where  there  are  less  in  all  the  qualified  borough  justices 
(9  Geo.  IV.  c.  61,  ss.  1,  4  and  14 ;  32  &  33  Vict.  c.  27,  s.  8 ;  33  &  34 
Vict.  c.  29,  8.  4  (5)  ;  L.  A.,  1904,  s.  5  (4)  and  s.  9  (1)  ;  L.  A.,  1906).  The 
expression  "  existing  on-licence "  means  a  licence  for  the  sale  of  any 
intoxicating  liquor  (other  than  wine  alone,  or  sweets  alone)  for  con- 
sumption on  the  premises  which  was  in  force  on  August  15,  1904^ 
and  includes  a  licence  granted  by  way  of  renewal  from  time  to  time  of 
a  licence  so  in  force,  whether  such  licence  continues  to  be  held  by  the 
same  person  or  has  been  transferred  to  another  person  (L.  A.,  1904,  s.  9). 
For  the  sake  of  convenience  this  licence  is  hereinafter  referred  to  as  "  a. 
privileged  on-licence." 

Discretion  of  the  Justices.  —  The  discretion  of  the  justices  is  in 
some  cases  absolute,  in  others  limited;  but  in  both  cases  it  must  be 
exercised  judicially  {R.  v.  Boteler,  1864, 4  B.  &  S.  959  ;  33  L.  J.  M.  C.  101 ; 
28  J.  P.  453).  They  are  bound  to  hear  all  applications  and  oppositions 
thereto  which  are  in  order,  and  to  see  that  all  the  statutory  require- 
ments have  been  complied  with. 

(i.)  Absolute  Discretion. — They  have  an  absolute  discretion  to  grant- 
or refuse  applications,  subject  to  the  exceptions  enumerated  below,  and 
no  action  lies  against  them  for  refusal  {Basset  v.  Goodchild,  1770,  3  Wils. 
121),  nor  are  they  bound  generally  to  state  their  reasons  (but  see  p.  178), 
It  is  a  sufticient  ground  that  there  are  already  too  many  licences  {R.  v. 
Lancashire  J  J.,  In  re  Tyson,  1870,  L.  K.   6  Q.  B.  97 ;  35  J.  P.  170 ; 
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40  L.  J.  M.  C.  17 ;  23  L.  T.  461 ;  19  W.  R  204 ;  Boodle  v.  Birmingham 
JJ.,  1881,  45  J.  P.  635),  or  that  the  house  is  too  remote  for  proper 
police  supervision  {Sharp  v.  Wakefield,  [1891]  1  App.  Cas.  173 ;  55  J.  P. 
197;  60  L.  J.  M.  C.  73;  64  L.  T.  180;  39  W.  K.  561;  7  T.  L.  E. 
389). 

They  should  not  lay  down  any  general  principle  limiting  their 
jurisdiction  {R.  v.  Sylvester,  1862,  31  L.  J.  M.  C.  93 ;  26  J.  P.  151 ; 
2  B.  &  S.  322 ;  5  L.  T.  794 ;  8  Jur.  N.  S.  484 ;  B.  v.  Walsall,  1854, 
24  L.  T.  0.  S.  Ill ;  18  J.  P.  757 ;  3  C.  L.  R  100). 

(ii.)  Limited  Discretion. — In  the  following  cases  the  discretion  of  the 
justices  is  limited  : — 

(1)  Where  the  application  is  for  the  renewal  or  transfer  of  an  on- 
licence  for  the  sale  of  beer,  cider,  or  wine,  which  was  in  force  on  May 
1,  1869,  and  has  been  regularly  renewed,  whether  it  has  been  trans- 
ferred or  not,  it  can  be  refused  only  on  one  of  the  following  grounds  : — 

{a)  That  the  applicant  has  failed  to  produce  satisfactory  evidence  of 
good  character. 

(h)  That  the  house  or  shop  in  respect  of  which  a  licence  is  sought,  or 
any  adjacent  house  or  shop  owned  or  occupied  by  the  person  applying 
for  a  licence,  is  of  a  disorderly  character,  or  frequented  by  thieves, 
prostitutes,  or  persons  of  bad  character.  Convictions  of  a  previous, 
occupier  may  be  given  in  evidence  to  prove  disorderly  character  of  the 
house  {R.  v.  Mishin  Higher  JJ.,  [1893]  1  Q.  B.  275 ;  9  T.  L.  R  81 ; 
57  J.  P.  263;  67  L.  T.  680;  5  E.  121;  41  W.  R  252;  Latimer  v. 
Birmingham  JJ.,  1896,  60  J.  P.  660). 

(c)  That  the  applicant  having  previously  held  a  licence  for  the  sale 
of  wine,  spirits,  beer,  or  cider,  the  same  has  been  forfeited  for  his  mis- 
conduct, or  that  he  has  through  misconduct  been  at  any  time  previously 
adjudged  disqualified  for  receiving  any  such  licence,  or  from  selling  any 
of  the  said  articles. 

{d)  That  the  applicant,  or  the  house  in  respect  of  which  he  applies, 
is  not  duly  qualified,  as  by  law  required  (32  &  33  Vict.  c.  27,  s.  8 ; 
L.  A.,  1904,  s.  9  (3)). 

(2)  Where  the  application  is  for  the  renewal  or  transfer  of  a 
privileged  on-licence  (see  p.  176,  not  being  a  licence  included  in  (1),  swpra^ 
it  can  be  refused  only  on  one  of  the  following  grounds : — 

{a)  That  the  licensed  premises  have  been  ill-conducted. 

{h)  That  the  licensee  has  persistently  and  unreasonably  refused  to 
supply  suitable  refreshment  (other  than  intoxicating  liquor)  at  a  reason- 
able price. 

(c)  That  the  licensee  has  failed  to  fulfil  any  reasonable  undertakings 
given  to  the  justices  on  the  grant  or  renewal  of  the  licence. 

{d)  That  the  licensed  premises  are  structurally  deficient  or  struc- 
turally unsuitable. 

(c)  Grounds  connected  with  the  character  or  fitness  of  the  proposed 
holder  of  the  licence. 

(/)  That  the  renewal  would  be  void  (L.  A.  1904,  ss.  1  (1),  9  (1), 
9(2)). 

Where  the  justices  are  of  opinion  that  the  question  of  the  renewal 
or  transfer  of  any  of  the  licences  under  (1)  and  (2),  supra,  requires 
consideration  on  grounds  other  than  those  on  which  they  can  themselves 
refuse  renewal  or  transfer  they  must  refer  the  matter  to  Quarter  Sessions 
(see  Quarter  Sessions,  ijifra,  and  L.  A.,  1904,  s.  1  (2)).  In  such  case 
they  must  grant  the  renewal  or  transfer  of  the  licence  in  accordance 
VOL.  VIII.  12 
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with  the  terms  of  the  application,  but  must  insert  a  statement  as  to 
the  renewal  of  the  licence  being  provisional  (r.  41 ;  Form  16). 

If  the  compensation  authority  refuse  the  renewal  of  such  licence, 
it  shall  cease  to  have  effect  as  from  the  expiration  of  the  seventh  day 
after  the  date  fixed  for  the  payment  of  the  compensation  money 
(rr.  34,  42). 

Where  in  such  case  compensation  becomes  payable,  and  it  appears 
to  the  renewal  authority  at  the  next  general  annual  licensing  meeting 
that  the  compensation  money  has  not  been  paid  and  is  not  likely  to  be 
paid  before  the  next  5th  April,  they  must  on  application  grant  a  further 
provisional  renewal  of  the  licence  (r.  43;  Form  16). 

(3)  Where  the  application  is  for  the  renewal  of  an  off-licence  for 
the  sale  of  wines,  spirits,  liqueurs,  sweets,  or  cider  which  was  in  force 
on  June  25,  1902,  the  renewal  of  such  licence,  or  of  any  licence  granted 
by  way  of  renewal  thereof,  shall  not  be  refused  to  the  person  who 
held  such  licence  on  that  date,  except  on  the  grounds  set  out  under 
(1)  on  page  177,  supra,  or  on  one  of  the  following  grounds  : — That  the 
licensee — 

{a)  Has  sold  surreptitiously  under  such  licence ;  or, 

{h)  Has  assisted  in  concealing  or  misrepresenting  the  nature  of  goods 
sold  under  such  licence  ;  or, 

(c)  Has  in  any  other  way,  in  the  opinion  of  the  licensing  justices, 
been  guilty  of  misconduct  in  the  management  of  his  business  under  such 
licence  (L.  A.,  1902,  s.  10  (4)). 

The  value  qualification  appearing  under  (1)  {d)  on  p.  177  does  not 
apply  to  off-licences  for  the  sale  of  wine,  sweets,  spirits,  or  liqueurs. 

In  every  case  of  the  refusal  of  the  renewal  of  any  of  the  licences 
included  in  (2),  supra,  or  in  (1)  where  the  ground  of  refusal  is  (d), 
the  justices  must  state  in  writing,  even  although  not  asked,  the  grounds 
of  refusal  at  the  time  of  refusing  the  application  (32  &  33  Vict.  c.  27, 
8.  8;  L.  A.,  1904,  s.  1  (1);  JEx  parte  Smith,  R.  v.  Surrey  JJ.,  1878, 
3  Q.  B.  D.  374 ;  47  L.  J.  M.  C.  104 ;  42  J.  P.  598 ;  26  W.  R.  682). 

These  limitations  do  not  apply  if  the  licence  has  been  allowed  to 
expire  before  application  for  transfer  or  renewal*  {Murray  v.  Freer, 
[1894]  App.  Cas.  576  ;  63  L.  J.  M.  C.  242;  58  J.  P.  508 ;  71  L.  T.  444; 
10  T.  L.  li.  547 ;  6  E.  237).  Nor  do  they  apply  to  any  premises  except 
those  originally  licensed  (excepting  as  to  licences  under  (3),  supra,  where 
the  privilege  is  personal),  and  therefore,  where  the  old  premises  were 
required  for  a  public  improvement,  the  justices  were  not  bound  to  renew 
to  new  premises  (TmyTior  y.  Jones,  [1894]  1  Q.  B.  83;  57  J.  P.  724; 
58  J.  P.  182  ;  63  L.  J.  M.  C.  31 ;  69  L.  T.  862 ;  10  R.  26 ;  42  W.  R.  201). 
They  apply  to  renewals  for  the  same  kind  of  liquor  only  as  the  original 
licence  applied  to  {R.  v.  King  or  Manchester  JJ.,  1887,  20  Q.  B.  D.  430  ; 
52  J.  P.  164 ;  57  L.  J.  M.  C.  20 ;  58  L.  T.  607  ;  36  W.  R.  600 ;  4  T.  L.  R. 
202). 

Disqualifications  of  Justices.— By  sec.  60  of  the  Licensing  Act, 
1872,  no  justice  may  act  under  tliat  Act  or  under  any  of  the  Intoxi- 
cating Liquor  Licensing  Acts  (by  sec.  74  this  means  9  Geo.  iv.  c.  61 ; 
32  &  33  Vict.  c.  27 ;  33  &  34  Vict.  c.  29  ;  and  now  includes  tlie  L.  A., 
1902  (see  s.  34),  and  the  L.  A.,  1904  (see  s.  10)),  except  in  offences 
involving  drunkenness  (s.  12,  and  L.  A.,  1902,  s.  2). 

{a)  Who  is,  or  is  in  partnership  with  or  holds  any  share,  in  any 
company  which  is  a  common  brewer,  distiller,  maker  of  malt  for  sale,  or 
retailer  of  malt  or  of  any  intoxicating  liquor  in  the  licensing  district, 
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or  in  the  district  or  districts  adjoining  to  that  in  which  such  justice 
usually  acts,  but  this  does  not  apply  to  a  justice  who  is  interested  in  a 
railway  company  which  is  a  retailer  of  intoxicating  liquors  (L.  A.,  1902, 
s.  12). 

Such  justice  may  not  vote  in  the  election  of  a  licensing  committee 
for  his  district  {A.-G.  v.  Willett,  1896,  60  J.  P.  437  ;  12  T.  L.  E.  494). 

(b)  In  respect  of  any  premises  in  the  profits  to  which  such  justice 
is  interested,  or  of  which  he  is  wholly  or  partly  the  owner,  lessee, 
or  occupier,  or  for  the  owner,  lessee,  or  occupier  of  which  he  is  the 
manager  or  agent.  But  this  does  not  apply  to  a  justice  having  vested 
in  him  a  legal  interest  only,  and  not  a  beneficial  interest,  in  such 
premises  or  the  profits  thereof  (L.  A.,  1872,  s.  60). 

Any  such  justice  who  in  these  cases  acts  knowingly  renders  himself 
liable  for  every  such  offence  to  a  penalty  not  exceeding  one  hundred 
pounds,  to  be  recovered  in  the  High  Court  of  Justice  at  the  instance  of 
the  Crown  (L.  A.,  1872,  s.  60 ;  36  &  37  Vict.  c.  66,  s.  16  ;  Bradlaugh  v. 
Clark,  1883,  8  App.  Cas.  354).  But  he  is  not  liable  for  more  than  one 
offence  committed  before  the  institution  of  proceedings. 

Acts  done  by  such  justices  are  not  invalid  by  reason  only  of  such 
disqualification. 

As  the  Beerhouse  Acts  do  not  come  within  the  meaning  of  the 
"  Intoxicating  Liquor  Licensing  Acts,"  the  above  disqualifications  would 
not  apply  to  proceedings  under  these  Acts. 

2.  Where  Exercised. — The  licensing  jurisdiction  may  be  exercised 
according  to  the  nature  of  the  business  (a)  at  the  general  annual  licensing 
meeting  and  its  adjournment,  (h)  before  the  confirming  authority,  (c)  at 
special  transfer  sessions,  or  (d)  at  petty  sessions.     Of  these  in  order — 

(1)  The  General  Annual  Licensing  Meeting. — It  is  enacted  by  sec.  1 
of  the  Alehouse  Act  of  1828  that  "in  every  division  of  every  county  and 
riding,  and  of  every  division  of  the  county  of  Lincoln,  and  in  every 
hundred  of  every  county,  not  being  within  any  such  division,  and  in 
every  liberty  division  of  every  liberty,  county  of  a  city,  county  of  a 
town,  city,  and  town  corporate  in  that  part  of  the  United  Kingdom 
called  England,  there  shall  be  annually  holden  a  special  session  of  the 
justices  of  the  peace  (to  be  called  the  general  annual  licensing  meeting) 
for  the  purpose  of  granting  licences  to  persons  keeping  or  about-  to  keep 
inns,  alehouses,  and  victualling  houses,  beerhouses,  refreshment  houses, 
or  shops,  to  sell  exciseable  liquors  by  retail  to  be  drunk  or  consumed 
on  the  premises  therein  specified."  It  is  also  enacted  that  such  meet- 
ings shall  be  holden  (51  &  52  Vict.  c.  41,  s.  40)  within  the  first  fourteen 
days  of  the  month  of  February  in  each  year,  excepting  in  the  City  of 
Tendon,  where  it  shall  be  held  according  to  custom ;  and  it  shall  be 
lawful  for  the  justices  acting  in  and  for  such  county  or  place  assembled 
at  such  meeting,  or  at  any  adjournment  thereof,  and  not  disqualified 
from  acting,  to  grant  licences  for  the  purposes  aforesaid  to  such  persons 
as  the  justices  shall  in  the  execution  of  their  powers,  and  in  the  exercise 
of  their  discretion,  deem  fit  and  proper  (9  Geo.  iv.  c.  61,  s.  1 ;  32  &  33 
Vict.  c.  27,  S.4  ;  L.  A.,  1902,  s.  14). 

As  already  stated,  justices  at  their  annual  meeting  or  Brewster 
Sessions,  as  it  is  sometimes  called,  could  originally  only  grant  licences 
to  persons  keeping  or  about  to  keep  inns,  alehouses,  and  victualling 
houses,  but  by  subsequent  legislation  it  applies  to  nearly  all  retail 
licences.     Disputes  formerly  existed  in  boroughs  not  having  a  separate 
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Court  of  Quarter  Sessions  between  the  county  and  borough  justices, 
where  there  was  no  intromittent  clause  in  the  charter  of  the  borough 
(Candlish  v.  Simpscm,  1862,  1  B.  &  S.  357;  Brown  v.  Nicholson,  1858, 
5  C.  B.  N.  S.  468) ;  but  these  disputes  were  put  an  end  to  in  1861  by 
an  Act  of  that  year  (24  &  25  Vict.  c.  75) ;  and  now  by  the  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50,  s.  246),  it  is  enacted  that  in 
the  Alehouse  Act,  1828,  the  expressions  "  town  corporate,"  "  county  or 
place,"  and  "  division  or  place,"  include  every  borough  having  a  separate 
commission  of  the  peace.  By  sec.  248  of  that  Act  the  licensing  authority 
of  county  justices  was  conferred  on  the  justices  of  the  five  boroughs 
known  as  the  Cinque  Ports  (see  also  9  Geo.  iv.  c.  61,  s.  8 ;  and  Patersons 
ZiccTisin^  Acts,  18th  ed.,  by  Mackenzie,  p.  183). 

In  every  division  or  place  where  there  is  to  be  held  a  general  annual 
h'censing  meeting  there  must  be  held,  twenty-one  days  at  the  least  before 
such  annual  meeting,  a  petty  session  of  the  justices  acting  for  such 
county  or  place,  the  majority  of  whom  then  present  shall,  by  a  precept 
under  their  hands,  appoint  the  day,  hour,  and  place  upon  and  in  which 
such  annual  meeting  for  such  division  or  place  shall  be  held  (9  Geo.  iv. 
c.  61,  s.  2).  They  shall  also  direct  a  precept  (a)  to  the  high  constable, 
if  such  division  or  place  be  wholly  or  partly  within  the  metropolitan 
police  district  or  the  City  of  London  (ibid. ;  32  &  33  Vict.  c.  47,  s.  3) ; 
or  {h)  to  the  clerk  of  the  justices,  if  such  place  be  without  the  metro- 
politan police  district  (ibid.),  requiring  him  within  five  days  next  ensuing 
that  on  which  he  shall  have  received  the  precept,  to  order  the  several 
petty  constables  or  other  peace  officers  within  his  constablewick  to  affix, 
or  cause  to  be  affixed,  on  the  door  of  the  church  or  chapel,  and  where 
there  shall  be  no  church  or  chapel  on  some  other  public  and  conspicuous 
place  within  their  respective  districts,  a  notice  of  the  day,  hour,  and 
place  at  which  such  meeting  is  appointed  to  be  held,  and  to  give  to  or 
leave  at  the  dwelling-house  of  each  and  every  justice  acting  for  such 
division  or  place,  and  of  each  and  every  person  keeping  an  inn,  or  who 
shall  have  given  a  notice  of  his  intention  to  keep  an  inn,  and  to  apply 
for  a  licence  to  sell  exciseable  liquors  by  retail,  to  be  drunk  or  consumed 
on  the  premises,  within  their  respective  districts,  a  copy  of  such  notice 
(9  Geo.  IV.  c.  61,  s.  2).  The  notice  will  now  be  sent  to  all  holders  of 
a  justices'  licence,  and  to  persons  who  have  made  application  for  such 
a  licence. 

The  justices  must  at  their  annual  general  licensing  meeting  appoint 
at  least  one  adjourned  meeting,  even  although  there  is  no  business,  to 
be  held  at  any  convenient  place  or  places.  The  first  adjourned  meeting 
must  not  be  held  on  any  of  the  five  days  following  the  day  of  holding 
the  general  annual  licensing  meeting  (ibid.),  and  every  adjournment 
nmst  be  held  within  one  month  of  the  date  of  the  general  annual 
licensing  meeting  (L.  A.,  1902,  s.  14).  If  justices  sit  more  than  one 
day  to  dispose  of  the  business  at  the  general  meeting,  their  sitting  on 
the  second  or  subsequent  days  will  not  be  adjournment  days  within 
the  meaning  of  the  provision  (Paterson's  Licensing  Acts,  18th  ed.,  by 
Mackenzie,  p.  186).  The  justices  may  and  should  so  arrange  the  ad- 
journment (lays  as  to  allow  a  person  who  has  not  given  notice  for  the 
annual  meeting  to  give  such  notice  in  time  for  the  adjournment  day 
(In  re  Drake,  K  v.  West  Riding  J  J.,  1869,  L.  R  5  Q.  B.  33 ;  34  J.  P.  4 ; 
39  L.  J.  M.  C.  17 ;  10  B.  &  S.  840 ;  18  W.  R.  259).  Where  an  applicant 
applied  at  the  general  meeting  for  a  spirit  dealer's  retail  licence,  and 
failed  because  he  had  not  then  taken  out  the  dealer's  licence,  it  was 
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held  that  he  might  take  out  such  dealer's  licence  and  give  fresh 
notices  for  the  adjournment  day  (JEx  parte  Maughan,  R.  v.  Kirkdale 
J  J.,  1875,  1  Q.  B.  D.  49 ;  40  J.  P.  39 ;  45  L.  J.  M.  C.  36 ;  33  L.  T.  603 ; 
24  W.  R.  205).  When  premises  are  not  of  sufficient  annual  value  at 
the  date  of  the  general  meeting,  they  may  be  made  sufficient  in  time 
for  the  adjournment  {B.  v.  Montague,  1885, 49  J.  P.  55).  Where  a  person 
has  applied  for  a  certificate  and  has  been  refused  on  a  ground  personal 
to  the  applicant,  another  person  may  apply  for  a  certificate  at  the 
adjourned  meeting  {Drake's  Case,  supra) ;  but  if  the  ground  of  refusal  is 
not  personal,  but  relates  to  the  character  of  the  house,  they  may  properly 
decline  to  rehear  the  same  application  on  the  same  materials  at  the 
adjournment  day,  though  a  fresh  notice  has  been  given  (JSx  parte 
Bushtvorth,  1870,  23  L.  T.  120 ;  34  J.  P.  676).  Every  adjourned  meeting 
under  sec.  3  of  the  Alehouse  Act,  1828,  is  but  a  continuation  of  the 
general  annual  licensing  meeting ;  the  general  annual  licensing  meeting 
and  every  such  adjourned  meeting  form  together,  in  contemplation  of 
law,  but  one  meeting  (E.  v.  Anglesey  JJ.,  Ex  parte  Williams,  1895, 
59  J.  P.  743;  69  L.  J.  M.  C.  12;  15  R  R.  614;  12  T.  L.  R.  4; 
15  R.  614).  An  objection  being  taken,  the  justices  may  adjourn  "  to 
a  future  day,"  not  necessarily  comprised  in  an  adjournment  of  the 
general  annual  meeting  (Hawkins,  J.,  in  R.  v.  Anglesey,  Ex  parte 
Williaiiis,  supra;  R.  v.  Denbighshire,  Ex  parte  Fisher,  1895,  59  J.  P. 
708).  The  justices  sitting  at  a  general  meeting  or  an  adjournment 
cannot  adjourn  any  matter  to  a  special  transfer  sessions,  as  these  are 
two  distinct  sessions  dealing  with  different  classes  of  business  (R.  v. 
Newcastle  J  J.,  1887,  51  J.  P.  244;   3  T.  L.  R.  351). 

Whenever  the  justices  shall  have  ordered  any  such  adjournment  of 
the  general  annual  licensing  meeting,  the  day,  hour,  and  place  for  hold- 
ing every  such  adjourned  meeting  shall  be  appointed  by  precept  of  the 
majority  of  the  justices  directed  in  the  same  way,  and  similar  notices 
shall  be  given  by  the  same  officer  as  in  the  case  of  notices  (see  supra, 
p.  180)  of  the  general  annual  meeting  (9  Geo.  iv.  c.  61,  s.  5).  It  is  not, 
however,  necessary  to  serve  copies  of  notices  of  any  adjournment  on 
liolders  of  licences  or  applicants  for  licences  who  are  not  required  to 
attend  at  such  adjourned  meeting  (37  &  38  Vict.  c.  49,  s.  26). 

Where  an  applicant  for  the  grant  or  renewal  of  a  certificate  has 
failed,  through  inadvertence  or  misadventure,  to  comply  with  any  of 
the  preliminary  requirements  of  the  Licensing  Acts,  the  justices  may, 
if  they  shall  so  think  fit,  and  upon  such  terms  as  they  think  proper, 
postpone  the  consideration  of  the  application  to  an  adjourned  meeting 
(whether  to  be  held  within  one  month  of  the  date  of  the  annual  meet- 
ing or  not),  and  if  they  are  then  satisfied  that  such  terms  have  been 
complied  with,  they  may  then  proceed  to  deal  with  the  application 
(33  «&  34  Vict.  c.  29,  8. 11 ;  2  Ed.  vii.  c.  28,  s.  14  (6)). 

Applications  for  the  grant  of  a  new  licence,  a  renewal  of  a  licence, 
or  an  order  sanctioning  the  removal  of  a  licence  must,  and  an  application 
for  the  transfer  of  a  leased  licence  (see  p.  200)  may,  be  made  at  the 
annual  meeting,  or  at  an  adjournment  thereof  (9  Geo.  iv.  c.  61,  ss.  1,  13 ; 
32  &  33  Vict.  c.  27,  s.  5 ;  35  &  36  Vict.  c.  94,  s.  50 ;  43  Vict.  c.  6,  s.  2  ; 
L.  A.,  1904,  8.  4). 

In  Boulter  v.  Kent  JJ.  (see  infra),  it  was  held  that  the  general  annual 
licensing  meeting  is  not  a  Court  of  summary  jurisdiction  within  the 
meaning  of  the  Summary  Jurisdiction  Acts. 

(2)  The  Transfer  or  Special  Sessions. — By  sec.  4  of  9  Geo.  iv.  c.  61,  it 
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is  provided  that  "  the  justices  assembled  at  the  general  annual  licensing 
meeting  in  every  year  shall  appoint  not  less  than  four  nor  more  than 
eight  special  sessions  to  be  holden  in  the  division  or  place  for  which 
eacli  such  meeting  shall  be  holden  in  the  year  next  ensuing  such  general 
annual  licensing  meeting,  at  periods  as  near  as  may  be  equally  distant, 
at  which  special  sessions  it  shall  be  lawful  for  the  justices  then  and 
there  assembled,  in  the  cases  and  in  the  manner  and  for  the  time  here- 
inafter directed,  to  license  such  persons  intending  to  keep  inns  thereto- 
fore kept  by  other  persons  being  about  to  remove  from  such  inns  as 
they  the  said  justices  shall,  in  the  execution  of  the  powers  herein 
contained,  and  in  the  exercise  of  their  discretion,  deem  fit  and  proper 
persons,  under  the  provisions  hereinafter  enacted,  to  be  licensed  to  sell 
exciseable  liquors  by  retail,  to  be  drunk  or  consumed  on  the  premises." 

The  day,  hour,  and  place  for  holding  such  sessions  must  be  appointed 
by  precept  of  the  majority  of  the  justices,  and  must  be  directed  in  the 
same  way,  and  similar  notices  given  as  in  the  case  of  the  general  annual 
licensing  meeting  (9  Geo.  iv.  c.  61,  s.  5). 

The  cases  in  which  a  transfer  may  be  granted  under  this  section  are 
enumerated  in  sec.  14  (see  Applications  ;  Transfers,  p.  200). 

(3)  The  Confirming  Authority. — In  counties  the  jurisdiction  to  con- 
firm the  grant  of  new  licences  and  of  removal  orders  (L.  A.,  1872,  s.  50) 
made  by  the  licensing  justices  is  vested  in  Quarter  Sessions  (L.  A.,  1872, 
8.  37;  L.  A.,  1904,  ss.  4  (1),  5  (2),  (3);  and  see  Quarter  Sessions,  infra). 

In  boroughs  the  confirming  jurisdiction  is  exercised  as  follows : — 

(a)  In  county  boroughs  (including  the  City  of  London)  and  in 
boroughs  in  which  there  are  at  the  commencement  of  the  fortnight 
preceding  1st  February  ten  justices  acting  in  and  for  such  borough, 
by  the  whole  body  of  borough  justices,  or  by  a  majority  of  such  body 
present  at  any  meeting  assembled  for  confirmation  purposes  (L.  A,  1872, 
8.  38 ;  L.  A,  1902,  s.  14  (1);  L.  A.,  1904,  ss.  5  (2),  8  (2)). 

(J)  In  boroughs,  not  being  county  boroughs,  where  there  are  not  ten 
justices  acting  in  and  for  such  borough  at  such  time,  by  a  joint-com- 
mittee. Such  joint-committee  shall  consist  of  three  justices  of  the 
county  in  which  such  borough  is  situate  and  three  justices  of  the 
borough,  and  where  there  are  not  three  the  deficiency  is  to  be  made  up 
by  county  justices  to  be  appointed  by  the  county  Quarter  Sessions. 
The  three  county  justices  on  a  joint-committee  shall  be  appointed 
by  the  county  Quarter  Sessions.  The  same  county  justices  may  be 
appointed  members  of  more  than  one  joint-committee.  The  borough 
justices  on  the  committee  shall  be  appointed  by  the  justices  of  the 
borough  for  which  they  act,  or  by  the  majority  of  such  justices 
assembled  for  the  purpose.  Any  casual  vacancy  from  death,  resigna- 
tion, or  any  other  cause,  may  be  filled  up  by  the  justices  by  whom 
the  person  creating  such  vacancy  was  appointed.  The  quorum  of  the 
joint-committee  shall  be  five  members.  The  senior  magistrate  on  the 
joint-committee  present  at  any  meeting  shall  be  its  chairman,  and 
shall  have  a  casting  vote  (L.  A.,  1872,  s.  38;  L.  A.,  1904,  ss.  4  (1), 
6  (2),  8  (2)).  '  V  A 

Excepting  as  to  the  appointment  of  the  joint-committee,  county 
justices  shall  not  have  licensing  jurisdiction  in  a  borough  in  which  the 
borough  justices  have  concurrent  jurisdiction  {ihid.). 

In  a  county  the  justices  in  Quarter  Sessions  assembled,  and  in  a 
borough  tlie  borough  justices,  and  in  cases  wliere  a  joint-committee  is 
apiK)inted,  then  the  joint-committee,  shall  make  rules  as  to  the  proceed- 


LICENSING ;  LICENSING  ACTS  183 

ings  to  be  adopted  on  applications  for  confirmation,  and  the  costs  to  be 
incurred  in  any  such  proceedings,  and  the  person  by  whom  they  are  to 
be  paid.  The  confirming  authority  must  in  each  year  make  such  returns 
to  the  Secretary  of  State  as  he  may  require  (L.  A.,  1872,  s.  43 ;  L.  A., 
1904.  ss.  7  and  8  (2)). 

On  confirmation  the  confirming  authority  may  vary  any  conditions 
attached  to  the  licence  with  the  consent  of  the  licensing  justices  (L.  A., 
1904,8.4(6)). 

Any  person  who  appears  before  the  licensing  justices  and  opposes  the 
grant  of  a  new  licence,  and  no  other  person,  may  appear  and  oppose  the 
confirmation  of  such  grant,  and  the  confirming  authority  may  award 
costs  to  the  successful  party  (L.  A.,  1872,  s.  43).  No  notice  of  opposition 
is  necessary,  and  any  rule  requiring  notice  is  ultra  vires  {R.  v.  Bird  or 
London  J  J.,  Ex 'parte  Needes,  [1898]  2  Q.  B.  340;  62  J.  P.  422;  79  L.  T. 
156 ;  67  L.  J.  Q.  B.  618 ;  46  W.  E.  528 ;  14  T.  L.  E.  484). 

An  application  for  the  confirmation  of  the  grant  of  a  licence  shall 
not  be  heard  until  twenty-one  days  at  least  after  the  date  of  the  grant 
(L.  A,  1902,  s.  19). 

The  confirming  authority  is  a  Court,  and  certiorari  will  lie  to  quash 
their  orders  {R  v.  Manchester  JJ.,  [1899]  1  Q.  B.  571 ;  68  L.  J.  Q.  B.  358  ; 
63  J.  P.  360 ;  47  W.  E.  410 ;  80  L.  T.  531 ;  affirmed  C.  A.,  R.  v.  Sunder- 
land JJ.,  [1901]  2  K.  B.  357 ;  70  L.  J.  K.  B.  946  ;  65  J.  P.  598 ;  85  L.  T. 
183;  17  T.  L.  E.  551). 

As  to  the  power  of  the  confirming  authority  to  alter  conditions 
imposed  by  the  licensing  justices,  see  p.  196. 

(4)  The  Compensation  Authority. — The  power  to  refuse  the  renewal 
or  transfer  of  a  privileged  on-licence  (see  p.  176)  on  any  ground  other 
than  those  on  which  the  licensing  justices  may  act  is  now  vested — 

(a)  In  a  county,  including  any  borough  (not  being  a  county  borough) 
or  any  part  thereof  which  is  locally  situated  in  that  county,  in  the 
Quarter  Sessions  of  the  county; 

{b)  In  a  county  borough  (including  the  City  of  London)  in  the  whole 
body  of  justices  acting  in  and  for  the  borough  (L.  A.,  1904,  ss.  1,  8 ; 
L.  A.,  1906). 

This  jurisdiction  can  only  be  exercised  on  a  reference  from  the 
licensing  justices  (see  p.  174)  and  on  payment  of  compensation.  The 
licensing  justices  must  refer  and  make  a  report  on  each  case  to  Quarter 
Sessions,  which  must  consider  all  reports  so  made  to  them,  and  may,  if 
they  think  it  expedient,  after  giving  the  persons  interested  in  the 
licensed  premises  and,  unless  it  appears  to  them  unnecessary,  any  other 
person  appearing  to  them  to  be  interested  in  the  question  of  the  renewal 
of  the  licence  of  those  premises  (including  the  justices  of  the  licensing 
district),  an  opportunity  of  being  heard  and,  subject  to  the  payment  of 
compensation,  refuse  the  renewal  of  any  licence  to  which  such  report 
relates  (L.  A.,  1904,  ss.  1,  8  (1),  (2),  9  (1)). 

The  report  of  the  licensing  justices  is  not  evidence  on  which  Quarter 
Sessions  should  decide.  They  should  act  on  evidence  given  on  oath 
before  them  as  required  by  sec.  42,  subs.  3,  of  the  Licensing  Act,  1872 
{Dartford  Brewery  Co.  v.  County  of  London  Quarter  Sessions,  [1906]  1  K.  B. 
695 ;  94  L.  T.  782 ;  75  L.  J.  K.  B.  597 ;  70  J.  P.  197),  but  such  evidence 
need  not  be  confined  to  evidence  of  the  matters  contained  in  the  report 
{Hovjc  V.  Neivington  J  J.,  71  J.  P.  242). 

Where  the  ground  of  the  report  is  that  the  house  is  not  required  for 
the  needs  of  the  neighbourhood,  there  should  be  evidence  to  differentiate 
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the  house  from  others  in  the  same  area  {Raven  v.  Southampton  JJ., 
[1904]  1  K.  B.  430;  73  L.  J.  K.  B.  282;  68  J.  P.  68;  52  W.  R  574; 
90  L.  T.  94 ;  20  T.  L.  R.  146).  Evidence  as  to  the  condition  of  the  house 
and  its  business  and  that  the  public  would  not  be  inconvenienced  by  its 
extinction  is  sufficient  {R.  v.  Drinkwater,  70  J.  P.  1).  On  this  point 
cross-examination  as  to  houses  in  the  neighbourhood,  the  renewal  of  the 
licences  of  which  is  not  in  question,  is  relevant  and  should  be  allowed 
{Morgan  v.  Aylesford  JJ.,  [1906]  1  K.  B.  437 ;  75  L.  J.  K.  B.  266  ; 
94  L  T.  483 ;   70  J.  P.  155). 

For  the  purposes  of  exercising  this  jurisdiction.  Quarter  Sessions 
may — (1)  Divide  their  area  into  districts,  and  in  that  case  those  districts 
will  be  separate  areas  under  the  same  Quarter  Sessions. 

(2)  May  delegate  any  of  their  powers  and  duties  to  a  committee 
appointed  in  accordance  with  rules  made  by  them,  and,  except  in  a 
county  borough,  must  so  delegate  their  power  of  confirming  the  grant  of 
a  new  licence,  and  of  refusing  the  renewal  of  a  licence,  such  committees 
will  have  power  to  state  a  case  {R.  v.  Southarrfpton  JJ.,  Cardys  Case, 
[1906]  1  K.  B.  446;  75  L.  J.  K.  B.  295;  94  L.  T.  437;  54  W.  E.  484; 
70  J.  P.  175). 

(3)  Make  rules,  to  be  approved  by  a  Secretary  of  State,  for  the  mode 
of  appointment  of  committees,  and  for  the  number,  the  quorum,  and 
(so  far  as  procedure  is  not  otherwise  provided  for)  the  procedure  of 
those  committees  (L.  A.,  1904,  s.  5). 

The  justices  of  any  borough,  not  being  a  county  borough,  but  having 
a  separate  commission  of  the  peace,  may  appoint  one  of  their  number 
to  act,  with  reference  to  the  determination  of  any  question  as  to  the 
refusal  of  the  renewal  of  a  licence,  on  such  committee,  and  for  those 
purposes  any  justice  so  appointed  is  to  be  deemed  an  additional  member 
of  the  committee  {ibid.).  A  justice  so  appointed  is  not  disqualified  from 
deciding  as  to  the  refusal  of  the  renewal  of  a  licence  because  he  was  one 
of  the  licensing  justices  who  referred  the  question  of  renewal  of  such 
licence  to  Quarter  Sessions  {R.  v.  Cheshire  JJ,  [1906]  1  K.  B.  362; 
75  L.  J.  K.  B.  290 ;  94  L.  T.  412 ;  54  W.  R.  482 ;  70  J.  P.  172). 

The  Quarter  Sessions  of  the  county,  or  the  whole  body  of  the 
justices  of  a  county  borough  and  any  committee  to  whom  powers  have 
been  delegated  as  above,  shall  be  "  the  compensation  authority "  (r.  2). 

The  expression  *'  Quarter  Sessions  "  as  above  used  means,  as  respects 
a  county,  the  Court  of  Quarter  Sessions  for  that  county.  But  where 
Quarter  Sessions  have  customarily  been  held  separately  by  adjournment 
or  otherwise  for  any  part  of  a  county,  the  Secretary  of  State  may 
by  order,  on  the  application  of  the  justices  sitting  at  each  such  separate 
sessions,  constitute  for  the  above  purposes  any  part  of  the  county  for 
which  Quarter  Sessions  are  for  the  time  being  so  separately  held  a 
separate  county,  and  the  justices  usually  sitting  at  such  separate 
Quarter  Sessions  a  separate  Quarter  Sessions. 

A  Secretary  of  State  may  make  rules  for  carrying  out  the  provisions 
of  the  Licensing  Act,  1904,  as  to  provisional  renewal  of  reported  licences, 
for  regulating  the  management  and  application  of  the  compensation  fund, 
and  other  matters  (L.  A,  1904,  s.  6). 

TJie  Compensation  Fund. — The  compensation  authority  must,  unless 
they  certify  to  the  Secretary  of  State  that  it  is  unnecessary  to  do  so 
in  any  particular  year,  impose  in  respect  of  all  privileged  on-licences 
(p.  176)  charges  at  rates  not  exceeding,  and  graduated  in  the  same 
proportion  as,  the  following  rates: — 
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Annual  Value  of  Premises  to  be  taken  as  for  the 
purpose  of  the  Publican's  Licence  Duty. 


£ 

£ 

Under 

15 

15  and  under 

20 

20 

25 

25 

30 

30 

40 

40 

50 

50 

100 

100 

200 

200 

300 

300 

400 

400 

500 

500 

600 

600 

700 

700 

800 

800 

900 

900  and  over 

, 

(L.  A.,  1904,  Sched.  I 


Maximum 

Rate  of  Charge. 

£ 

s. 

d. 

1 

0 

0 

2 

0 

0 

3 

0 

0 
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0 
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0 

0 

10 

0 

0 

15 

0 

0 

20 

0 

0 

30 

0 

0 

40 

0 

0 

50 

0 

0 

60 

0 

0 

70 

0 

0 

80 

0 

0 

90 

0 

0 

100 

0 

0 

The  rate  of  charge  in  the  case  of  an  hotel  or  other  premises  to 
which  subs.  (4)  of  sec.  43  of  the  Inland  Ee venue  Act,  1880,  applies 
shall  be  one-third  of  that  charged  in  other  cases,  and,  in  the  case  of 
any  licensed  premises  which  are  certified  by  the  justices  of  the  licensing 
district  on  the  application  of  the  holder  of  the  licence  to  be  used  only 
as  public  gardens,  picture  galleries,  exhibitions,  places  of  public  or 
private  entertainment,  railway  refreshment  rooms,  bond-fide  restaurants 
or  eating-houses,  or  for  any  other  purpose  to  which  the  holding  of 
a  licence  is  merely  auxiliary,  such  rate,  not  less  than  one-third  of 
that  charged  in  other  cases,  as  the  justices  think  proper  under  the 
circumstances  (ibid.). 

An  hotel  does  not  come  within  the  expression  "  premises  .  .  .  used 
for  any  other  purpose  to  which  the  holding  of  a  licence  is  merely 
auxiliary"  (B.  v.  Carter,  71  J.  P.  60). 

Any  licence-holder  who  pays  the  above  charge,  and  any  person 
from  whose  rent  a  deduction  is  made  in  respect  of  the  payment  of 
any  such  charge,  may,  notwithstanding  any  agreement  to  the  contrary, 
make  the  following  deductions  from  their  rent : — 

A  person  whose  unexpired  \  1  year  may  deduct  a  sum  \100  per  cent,  of  the 


I  does  not  exceed 

./ 

equal  to 

.  /      charge 

. 

»»                    »» 

2 

years 

88         , 

11 

a                          tt 

3 

j> 

82 

11 

it                           ti 

4 

)) 

76 

11 

it                          if 

5 

>» 

70 

11 

«                           II 

6 

11 

„              65 

11 

»»                           It 

7 

11 

1,              60 

11 

a                           ti 

8 

11 

55 

11 

»i                            11 

9 

11 

„              50 

t             11 

it                           11 

10 

11 

45 

11 

11                           11 

11 

11 

»              41 

>             11 

11                           It 

12 

11 

37 

11 

11                           » 

13 

11 

„              33 

11 

11                           11 

14 

11 

29         , 

11 

11                           11 

15 

11 

25         , 

11 

it                             11 

16 

11 

23         , 

11 
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A  person  whose  unexpired  \\7  years  may  deduct  a  sum\  21  per  cent,  of  the 
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But  the  amount  deducted  shall  in  no  case  exceed  half  the  rent  (L.  A., 
1904,  Sched.  II.). 

The  above  charges  payable  in  respect  of  any  licence  are  to  be  levied 
and  paid  together  with  and  as  part  of  the  duties  on  the  corresponding 
excise  licence ;  a  separate  account  must  be  kept  by  the  Commissioners 
of  Inland  Kevenue  of  the  amount  produced  by  these  charges  in  the  area 
of  any  Quarter  Sessions,  and  that  amount  must  in  each  year  be  paid 
over  to  that  Quarter  Sessions  in  accordance  with  rules  made  by  the 
Treasury  for  the  purpose  (L.  A.,  1904,  s.  3  (2)). 

Any  sums  so  paid  to  Quarter  Sessions,  or  received  by  Quarter 
Sessions  from  any  other  source  for  the  payment  of  compensation,  must 
be  paid  by  them  to  a  separate  account  under  their  management,  and 
the  moneys  standing  to  the  credit  of  that  account  will  constitute  the 
compensation  fund  {ib.,  (4)). 

Any  expenses  incurred  by  Quarter  Sessions  in  the  payment  of 
compensation,  or  otherwise  in  the  exercise  of  their  powers  or  duties, 
as  the  compensation  authority,  and  such  expenses  of  the  justices  of 
the  licensing  district  incurred  under  the  Licensing  Act,  1904,  as  Quarter 
Sessions  may  allow,  shall  be  paid  out  of  the  compensation  fund,  and 
Quarter  Sessions,  in  the  exercise  of  their  powers,  shall  have  regard  to 
the  funds  available  for  the  purpose  (ib.,  (5)). 

Quarter  Sessions  may,  with  the  consent  of  a  Secretary  of  State, 
borrow  in  accordance  with  rules  made  under  the  Licensing  Act,  1904, 
on  the  security  of  the  compensation  fund,  for  the  purpose  of  paying 
such  compensation  (ib.). 

Payment  of  Compe^fisation. — Where  Quarter  Sessions  refuse  the 
renewal  of  a  privileged  on-licence  (see  p.  176),  a  sum  equal  to  the 
difference  between  the  value  of  the  licensed  premises  (calculated  as 
if  the  licence  were  subject  to  the  same  conditions  of  renewal  as  were 
applicable  immediately  before  August  15,  1904,  and  including  in  that 
value  the  amount  of  any  depreciation  of  trade  fixtures  arising  by  reason 
of  the  refusal  to  renew  the  licence),  and  the  value  which  those  premises 
would  bear  if  they  were  not  licensed  premises,  shall  be  paid  as  com- 
pensation to  the  persons  interested  in  the  licensed  premises  (L.  A.,  1904, 

8.  2  (1)). 

The  amount  to  be  so  paid  shall,  if  an  amount  is  agreed  upon  by  the 
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persons  appearing  to  Quarter  Sessions  to  be  interested  in  the  licensed 
premises  and  is  approved  by  Quarter  Sessions,  be  that  amount,  and  in 
default  of  such  agreement  and  approval  shall  be  determined  by  the 
Commissioners  of  Inland  Eevenue  in  the  same  manner  and  subject  to 
the  like  appeal  to  the  High  Court  as  on  the  valuation  of  an  estate  for 
the  purpose  of  estate  duty  (see  Death  Duties,  Vol.  IV.,  p.  354),  and 
in  any  event  the  amount  shall  be  divided  amongst  the  persons  interested 
in  the  licensed  premises  (including  the  holder  of  the  licence)  in  such 
shares  as  may  be  determined  by  Quarter  Sessions  {ih.,  (2)). 

In  the  case  of  the  licence-holder  regard  shall  be  had  not  only  to 
his  legal  interest  in  the  premises  or  trade  fixtures  but  also  to  his  con- 
duct and  to  the  length  of  time  during  which  he  has  been  the  holder 
of  the  licence,  and  the  holder  of  a  licence,  if  a  tenant,  shall  (notwith- 
standing any  agreement  to  the  contrary)  in  no  case  receive  a  less 
amount  than  he  would  be  entitled  to  as  tenant  from  year  to  year  of 
the  licensed  premises  {ih.). 

If  on  the  division  of  the  amount  to  be  paid  as  compensation  any 
question  arises  which  Quarter  Sessions  consider  can  be  m^ore  conveni- 
ently determined  by  the  County  Court,  they  may  refer  that  question 
to  the  County  Court  in  accordance  with  rules  of  Court  to  be  made  for 
the  purpose. 

Any  costs  incurred  by  the  Commissioners  of  Inland  Eevenue  on 
an  appeal  from  their  decision  to  the  High  Court  shall,  unless  the  High 
Court  order  those  costs  to  be  paid  by  some  party  to  the  appeal  other 
than  the  Commissioners,  be  paid  out  of  the  amount  to  be  paid  as 
compensation  {ih.,  (4)). 

In  assessing  the  amount  of  compensation  payable,  the  tribunal 
should  first  ascertain  the  price  of  the  licensed  premises  in  the  open 
market,  and  add  to  that  the  depreciation,  if  any,  of  the  trade  fixtures 
caused  by  the  renewal  being  refused,  then  deduct  from  that  sum  the 
price  which  the  premises  would  fetch  in  the  open  market  if  unlicensed. 
As  to  the  principles  governing  the  ascertainment  of  the  price  of  the 
premises  in  the  open  market  and  generally,  see  In  re  Ashhys  Cohham 
Brewery  Co.,  70  J.  P.  372. 

The  Procedure  of  the  Compensation  Authm^ity. — As  soon  as  may  be 
after  the  conclusion  of  the  general  annual  licensing  meeting,  and  in  any 
case  before  the  30th  April,  the  renewal  authority  must  send  to  the 
compensation  authority  a  list  of  any  matters  referred  to  that  authority, 
together  with  their  reports  thereon,  or,  if  there  is  no  such  reference, 
a  notification  to  that  effect  (r.  7,  and  see  Eorm  1  of  Forms  under  the 
L  A,  1904,  p.  231). 

Mcetinfis. — (i.)  The  Preliminary  Meeting. — Where  any  such  reports 
have  been  received  the  compensation  authority  must  hold  a  meeting 
for  their  consideration  before  the  last  day  of  May  (r.  9).  At  such 
meeting  they  must  consider  such  reports  as  a  whole,  and  with  regard 
to  the  funds  at  their  disposal  and  the  general  circumstances  and  needs 
of  their  area  (r.  10). 

Excepting  in  the  case  where  all  the  members  of  the  renewal  authority 
are  also  members  of  the  compensation  authority,  the  latter  must  send 
to  every  renewal  authority  that  has  reported  a  seven  days'  notice  of  the 
date  fixed  for  the  preliminary  meeting  (r.  11,  and  see  Form  2).  The 
chairman  of  any  such  renewal  authority  and  such  members,  not  exceed- 
ing two,  as  may  be  appointed  by  such  authority,  may  attend  for  the 
purpose  of  consulting  with  the  compensation  authority  as  to  the  report 
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of  the  renewal  authority  (r.  11).  No  person  other  than  the  -above 
shall  attend  unless  authorised  by  the  compensation  authority  to  do 
80  (r.  12). 

If,  after  consideration,  the  authority  decides  not  to  proceed  in 
respect  of  any  licence  which  is  reported,  notice  must  be  sent  of  such 
decision  to  the  licensee,  to  the  registered  owner  of  the  premises,  and 
to  the  renewal  authority  (r.  12,  and  see  Form  3). 

(ii.)  The  Principal  Meeting. — As  soon  as  may  be  after  the  conclusion 
of  the  preliminary  meeting  the  compensation  authority  (if  requisite) 
must  hold  a  meeting  for  the  purpose  of  coming  to  a  final  decision  on  any 
licence  as  to  which  they  have  decided  to  proceed  (r.  14). 

Fourteen  days  before  the  day  fixed  for  the  principal  meeting,  notice 
of  the  time  and  place  of  the  meeting  must  be  published  and  a  similar 
notice  be  sent  to  the  licensee  and  to  the  registered  owner  of  the  licensed 
premises  affected,  and  to  the  renewal  authority  referring  any  case  to  be 
dealt  with  (r.  15 ;  and  see  Form  4). 

In  any  such  case  the  licensee  and  the  registered  owner,  and  any 
person  who  satisfies  the  clerk  of  the  compensation  authority  that  he  is 
interested  in  the  question  of  the  renewal  of  such  licence,  shall,  at  any 
time  after  the  close  of  the  preliminary  meeting,  be  entitled  to  obtain 
from  the  clerk  of  the  compensation  authority,  on  payment  to  him  of  a 
fee  to  be  fixed  by  the  compensation  authority,  not  exceeding  fourpence 
for  every  folio  or  part  of  a  folio,  a  copy  of  the  part  of  the  renewal 
authority's  report  which  relates  to  those  premises,  or,  if  in  the  opinion 
of  the  clerk  that  part  cannot  be  conveniently  extracted,  a  copy  of  the 
whole  of  the  report  (r.  16). 

If  the  compensation  authority  think  that  the  same  facts  and  con- 
siderations are  applicable  to  more  than  one  case,  they  may  deal  with 
those  cases  together,  and  on  each  case  they  shall  give  an  opportunity 
of  being  heard  to  all  persons  to  whom  they  are  required  to  give  that 
opportunity  under  sec.  1  of  the  Act  (r.  17). 

As  soon  as  may  be  after  they  have  decided  upon  any  case,  the  com- 
pensation authority  must  send  notice  of  their  decision  to  the  renewal 
authority  by  whom  the  case  has  been  referred,  and  to  the  licensee  and  to 
the  registered  owner  of  the  licensed  premises  affected  by  the  decision ; 
and,  if  the  renewal  of  the  licence  is  refused,  shall  also  send  notice  of 
their  decision  to  the  Commissioners  of  Inland  Kevenue  (r.  18 ;  and  see 
Form  5). 

The  proceedings  shall  be  open  to  the  public  except  during  any 
private  consultation  of  the  members  of  the  compensation  authority 
among  themselves  (r.  19). 

Anything  which  may  be  done  at  a  supplemental  meeting  may  be 
done,  if  the  compensation  authority  think  it  convenient,  at  the  principal, 
instead  of  at  a  supplemental,  meeting ;  but  anything  so  done  shall  be  < 
provisional  and  subject  to  reconsideration  for  the  purpose  of  giving  , 
effect  to  any  decision  of  the  compensation  authority  with  respect  to  any 
claim,  subsequently  sent  in  under  these  rules,  of  a  person  to  be  treated 
as  a  person  interested  in  the  licensed  premises  (r.  20). 

(iii.)  Supplemental  Meetings. — The  objects  of  these  meetings  are  toi 
ascertain  the  persons  entitled  to  compensation,  to  approve  the  compen-  l;j 
sation  money  when  agreed,  to  settle  the  shares  in  it,  and  to  provide  forii] 
the  payment  of  the  compensation  money.  |s 

Ascertainment  of  Persons  Entitled  to  Compensatio7i. — Where  the  com- 
pensation authority  at  their  principal  meeting  decide  to  refuse  to  renew 
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the  licence  of  any  licensed  premises,  they  shall,  as  soon  as  may  be, 
publish  a  notice  specifying  the  licensed  premises  and  stating  that,  if  any 
person  other  than  the  licensee  or  the  registered  owner  claims  to  be 
treated  as  a  person  interested  in  the  licensed  premises,  he  must,  within 
twenty-one  days  after  the  publication  of  the  notice,  send  to  the  com- 
pensation authority  a  written  claim  giving  particulars  of  the  interest 
claimed  (r.  21 ;  Form  6). 

The  persons  interested  in  the  licensed  premises  within  the  meaning 
of  subs.  (2)  of  sec.  2  of  the  Act — 

(1)  ShaU  be  deemed  to  be  the  licensee  and  the  registered  owner  of 
the  premises,  if  no  claim  to  be  treated  as  a  person  interested  in  the 
licensed  premises  is  sent  in  to  the  compensation  authority ;  and 

(2)  If  a  claim  is  so  sent  in,  shall  be  deemed  to  be  the  persons  who 
are  determined  to  be  the  persons  entitled  to  compensation  (r.  22; 
Form  7). 

Where  such  a  claim  is  sent  in  to  the  compensation  authority  it  shall 
hold  a  supplemental  meeting  for  considering  the  claim,  and  not  less  than 
seven  days  before  the  day  fixed  for  the  meeting,  send  notice  of  the  time 
and  place  of  the  meeting  to  the  licensee,  and  to  the  registered  owner, 
and  to  the  claimant,  and  to  any  other  person  who  has  made  a  claim  with 
respect  to  those  premises  (r.  23 ;  Form  8). 

The  licensee  and  the  registered  owner,  and  any  person  who  has  made 
a  claim  with  respect  to  the  premises,  shall  at  any  time  before  the  meet- 
ing be  entitled  to  obtain  from  the  clerk  of  the  compensation  authority 
copies  of  any  claim  relating  to  the  premises  sent  to  that  authority,  on 
payment  to  the  clerk  of  a  fee  to  be  fixed  by  the  compensation  authority, 
not  exceeding  fourpence  for  every  folio  or  part  of  a  folio  (r.  24).  Such 
fee  is  to  be  paid  into  the  compensation  fund  (r.  58). 

At  any  meeting  so  held  the  compensation  authority  shall,  after 
giving  the  licensee  and  the  registered  owner,  and  the  claimant  and  any 
other  person  who  has  made  a  claim,  if  present,  an  opportunity  of  being 
heard,  decide  on  the  validity  of  the  claim  and,  after  all  the  claims  with 
respect  to  those  premises  have  been  disposed  of,  determine  who  are  the 
persons  entitled  to  compensation  (r.  25). 

Each  of  the  persons  entitled  to  compensation  must  supply  to  the 
clerk  of  the  compensation  authority  the  address  to  which  any  notice  or 
other  document  which  is  to  be  sent  to  him  is  to  be  directed,  and  that 
address  is  hereinafter  referred  to  as  his  registered  address  (r.  26). 

Approval  of  Compensation  Money  when  Agreed,  and  Settlement  of 
Shares. — The  compensation  authority  shall,  after  the  time  for  the  send- 
ing in  of  claims  has  elapsed,  hold  a  supplemental  meeting  for  the  pur- 
pose of  considering  whether  their  approval  should  be  given  to  any  sum 
agreed  upon  by  the  persons  entitled  to  compensation  and  submitted  to 
them  as  the  money  to  be  paid  as  compensation  (hereinafter  referred  to 
as  "compensation  money"),  and  of  settling  the  shares  in  that  com- 
pensation money ;  and  at  that  meeting  shall  give  any  person  entitled 
to  compensation  an  opportunity  of  being  heard  with  respect  to  those 
matters. 

Any  such  supplemental  meeting  may,  if  the  compensation  authority 
think  lit,  be  held  on  the  same  day  as  a  supplemental  meeting  for  the 
determination  of  the  persons  entitled  to  compensation  (r.  27 ;  Form  9). 

The  compensation  authority  shall,  if  the  meeting  is  to  be  held  on  the 
same  day  as  the  meeting  for  the  determination  of  the  persons  entitled 
to  compensation,  include  in  the  notice  of  the  latter  meeting  a  statement 
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to  that  effect,  and,  if  not,  send,  not  less  than  seven  days  before  the  day- 
fixed  for  the  meeting,  notice  of  the  time  and  place  of  the  meeting  to  the 
persons  entitled  to  compensation  (r.  28  ;  Form  9). 

Where  the  persons  entitled  to  compensation  agree  upon  a  sum  to  be 
submitted  to  the  compensation  authority  as  the  amount  of  compensation 
money,  a  written  statement  to  that  effect  containing  the  sum  agreed 
upon,  signed  by  or  on  behalf  of  all  those  persons,  must  be  lodged  with 
the  compensation  authority  at  the  meeting  or  previously  thereto  (r.  29 ; 
Eorm  10). 

At  the  meeting  the  compensation  authority  shall,  if  an  agree- 
ment as  to  the  sum  to  be  paid  as  compensation  money  is  submitted  to 
them  for  their  approval,  consider  whether  their  approval  shall  be  given 
to  that  sum,  and,  if  their  approval  is  so  given,  shall  proceed  to  settle  the 
shares  of  the  persons  entitled  to  compensation  in  that  sum  (r.  30  (1)). 

If  the  amount  of  compensation  money  remains  to  be  determined 
otherwise  than  by  means  of  an  agreement  approved  by  the  compen- 
sation authority,  the  compensation  authority  shall  either  adjourn  the 
meeting  until  the  amount  of  the  compensation  money  has  been  so 
determined,  in  order  that  the  shares  of  the  persons  entitled  to  compen- 
sation may  subsequently  be  settled  with  reference  to  the  actual  amount 
so  determined,  or,  if  they  think  fit  and  are  of  opinion  that  no  person's 
claim  will  be  prejudiced  thereby,  proceed  to  fix  the  proportions  in  which 
the  compensation  money,  when  the  actual  amount  is  determined,  is  to 
be  divided  amongst  those  persons  (r.  30  (2)). 

Where  the  proportions  in  which  the  compensation  money  is  to  be 
divided  when  the  actual  amount  is  determined  are  fixed  by  the  compen- 
sation authority,  their  clerk  shall,  as  soon  as  may  be  after  the  amount 
has  been  determined,  settle  the  amount  of  the  respective  shares  of  the 
persons  entitled  to  compensation,  in  accordance  with  the  proportions 
so  fixed  (r.  30  (3)). 

If  the  amount  of  compensation  money  remains  to  be  determined 
otherwise  than  by  means  of  an  agreement  approved  by  the  compensation 
authority,  the  compensation  authority  shall  send  a  notice  of  the  fact  to 
the  Commissioners  of  Inland  Eevenue,  accompanied  by  a  statement  of 
the  names  and  addresses  of  the  persons  entitled  to  compensation  (r.  31 ; 
Form  11). 

In  cases  where  the  amount  of  compensation  money  is  determined 
otherwise  than  by  means  of  an  agreement  approved  by  the  compensation 
authority,  the  compensation  authority  may,  before  the  amount  of  the 
shares  is  settled,  require  that  a  certificate  of  the  Inland  Revenue  Com- 
missioners as  to  the  amount  determined  as  compensation  money,  or  such 
other  evidence  of  that  amount  as  they  think  sufficient,  be  lodged  with 
them  (r.  32). 

The  amount  (if  any)  of  any  costs  incurred  by  the  Commissioners  of 
Inland  Revenue  on  an  appeal  from  their  decision  and  not  otherwise  pro- 
vided for  shall  be  paid  loy  the  compensation  authority  to  the  Commis- 
sioners of  Inland  Revenue  out  of  the  compensation  fund  ;  and  before  the 
sliares  of  the  persons  entitled  to  compensation  in  the  compensation  money 
are  settled,  either  by  the  compensation  authority  at  their  adjourned 
meeting  or  by  the  clerk  in  accordance  with  the  proportions  fixed  by  the 
compensation  authority,  a  deduction  sliall  be  made  from  the  amount  of 
compensation  money  divisible  equal  to  the  amount  so  to  be  paid  to  the 
Commissioners  (r.  33). 

Fayment  of  Compcnsaiimi  Money. — As  soon  as  may  be  after  the  shares 
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in  which  the  amount  of  compensation  money  is  to  be  divided  have  been 
settled,  the  compensation  authority  shall  send  notice  to  the  persons 
entitled  to  compensation  that  the  compensation  money  is  payable,  and 
fix  a  day,  not  less  than  two  weeks  nor  more  than  six  weeks  after  the 
date  of  the  notice,  for  the  payment  of  the  amount  of  the  respective 
shares  in  the  compensation  money  (r.  34;  Form  12). 

If  the  compensation  money  has  not  been  paid  before  the  next  annual 
licensing  meeting  a  further  provisional  renewal  may  be  obtained 
(r.  43;  Form  16;  and  see  p.  198). 

On  the  day  fixed  the  compensation  authority  must  pay  to  each 
person  entitled  to  compensation  his  share  of  the  compensation  money, 
by  sending  to  him  an  order  on  the  compensation  fund,  the  payment  of 
which  is  made  conditional  on  the  signature  of  the  form  of  receipt  attached 
thereto  (r.  35  ;  Form  13). 

The  compensation  authority  shall,  at  the  same  time  as  they  send 
notice  to  the  persons  entitled  to  compensation  of  the  day  fixed  for  pay- 
ment of  the  compensation  money,  send  a  similar  notice  to  the  renewal 
authority  and  to  the  superintendent  or  other  chief  officer  of  police  of 
the  district  in  which  the  licensed  premises  in  respect  of  which  the 
compensation  is  paid  are  situate  (r.  36;   Form  12). 

General  ProvisioTis  as  to  Meetings. — The  compensation  authority  may 
require  any  evidence  given  before  them  at  any  meeting  to  be  given  on 
oath  (r.  37). 

This  does  not  apply  to  the  principal  meeting,  at  which  all  evidence 
must  be  on  oath  {Dartford  Bmwery  Co.  v.  County  of  London  Sessions, 
[1906]  1  K.  B.  695;  70  J.  P.  197;  75  L.  J.  K.  B.  597;  94  L.  T. 
782). 

Any  meetings  may  be  adjourned  from  time  to  time  and  from  place 
to  place,  so  far  as  necessary  for  the  final  conclusion  of  the  business  to  be 
transacted  at  those  meetings ;  and  the  compensation  authority  shall,  if 
the  meeting  is  adjourned  for  more  than  fourteen  days,  publish  notice 
of  the  day  and  time  fixed  for  the  adjourned  meeting,  and  shall  send  a 
similar  notice  to  any  persons  to  whom  notice  of  the  original  meeting  is 
required  to  be  sent,  or,  if  the  questions  to  be  decided  at  the  adjourned 
meeting  affect  only  the  persons  entitled  to  compensation,  to  those  persons 
(r.  38 ;  Form  14). 

Subject  to  the  provisions  of  these  rules,  the  proceedings  at  any 
meeting  of  the  compensation  authority  shall  be  in  accordance  with 
rules  made  by  that  authority  under  subs.  (3)  of  sec.  5  of  the  Licensing 
Act,  1904  (r.  39). 

Nothing  in  these  rules  shall  prevent  the  reference  of  any  question 
to  the  County  Court  by  the  compensation  authority  under  subs.  (3)  of 
sec.  2  of  the  Act ;  and  where  any  question  is  so  referred  the  decision  of 
the  County  Court  thereon  shall,  for  the  purposes  of  these  rules,  be  treated 
as  the  decision  of  the  compensation  authority  (r.  40). 

Officers. — The  clerk  of  the  peace  shall  be  ex-officio  clerk  to  any  com- 
mittee appointed  by  Quarter  Sessions  in  a  county,  and  in  a  county 
borough  the  clerk  to  the  licensing  justices  shall  be  ex-officio  clerk  to  any 
committee  appointed  by  those  justices. 

Where,  in  any  county  borough,  more  than  one  person  acts  as  clerk 
to  the  whole  body  of  justices,  the  person  who  acts  as  clerk  for  the 
purpose  of  their  licensing  business  shall  act  as  clerk.  A  clerk  may  act 
by  deputy  (r.  48). 

The  compensation  authority  shall  appoint  some  person  or  some  bank 
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to  be  their  treasurer,  and  the  treasurer  (if  not  a  bank)  shall  give  to  the 
compensation  authority  such  security  as  they  may  require  (r.  49). 

A  notification  of  such  appointment  must  be  sent  to  the  Commissioners 
of  Inland  Revenue  (r.  49  ;  Eorm  23). 

The  compensation  authority  may,  with  the  consent  of  the  Secretary 
of  State,  appoint  such  other  officers  (if  any)  as  they  think  necessary  for 
the  proper  performance  of  the  duties  of  the  authority  (r.  50). 

The  remuneration  of  the  officers  appointed  shall  be  such  as  may  be 
fixed  by  the  compensation  authority  with  the  consent  of  the  Secretary 
of  State  (r.  51). 

Compensation  Fund. — Where  the  compensation  authority  determine 
to  impose  any  charges  under  sec.  3  of  the  Act,  they  shall  publish  notice 
of  their  determination  and  of  the  rate  of  charge  determined  upon,  and 
shall  also  send  a  similar  notice  to  the  Commissioners  of  Inland  Revenue 
(r.  55 ;  Forms  2,  A.,  B.). 

Where  in  the  case  of  any  licensed  premises  a  rate  of  charge  less  than 
the  rate  charged  in  other  cases  is,  on  the  application  of  the  holder  of 
a  licence,  authorised  by  the  justices,  the  clerk  of  the  justices  shall 
give  a  certificate  of  their  decision  to  the  applicant  and  also  send  a 
copy  of  the  certificate  to  the  Commissioners  of  Inland  Revenue  and 
to  the  compensation  authority  (Form  25). 

Special  notice  shall  be  sent  by  the  clerk  of  the  justices  to  every 
acting  justice  of  any  meeting  at  which  any  application  for  a  reduced 
rate  of  charge  is  to  be  considered  (r.  56 ;  Form  24). 

All  sums  received  in  respect  of  charges,  or  from  any  other  source  for 
the  payment  of  compensation,  including  any  fees  paid  to  the  clerk  for 
furnishing  copies  of  any  document,  shall  be  paid  to  the  treasurer  of  the 
compensation  authority  and  credited  by  him  to  the  compensation  fund 
(rr.  57,  58). 

Money  authorised  by  the  compensation  authority  to  be  paid  out  of 
the  compensation  fund  shall  not  be  paid  except  on  an  order  signed  by 
two  members  of  the  compensation  authority  and  by  the  treasurer  or,  if 
the  treasurer  is  a  bank,  the  clerk  of  that  authority  (r.  59). 

Any  balance,  in  excess  of  current  requirements,  standing  to  the 
credit  of  the  compensation  fund  must  be  placed  on  deposit  at  interest, 
or  invested  in  any  manner  authorised  by  law  for  investments  by  trustees, 
and  the  interest  thereon  be  paid  to  the  credit  of  the  compensation  fund 
(r.  60). 

Proper  accounts  must  be  kept  in  connection  with  the  compensation 
fund,  and  a  financial  statement  must  be  prepared  at  the  close  of  each 
year  in  the  form  directed  by  the  Secretary  of  State.  Such  accounts 
shall  be  made  up  for  each  calendar  year,  or  for  such  other  period  as  the 
compensation  authority,  with  the  approval  of  the  Secretary  of  State, 
determine  (r.  61). 

Audit. — The  compensation  authority  shall  appoint  a  professional 
accountant,  approved  by  the  Secretary  of  State,  to  be  the  auditor  of 
their  accounts,  for  a  term  not  exceeding  three  years,  but  a  retiring- 
auditor  shall  be  eligible  for  reappointment.  His  remuneration  is  to  be 
fixed  by  the  compensation  authority  with  the  consent  of  a  Secretary  of 
State  (r.  62). 

As  soon  as  may  be  after  the  close  of  the  year  for  which  the  accounts 
are  made  up,  the  compensation  authority  shall  submit  to  the  auditor 
for  examination  the  detailed  accounts,  togetlier  with  the  vouchers  and 
authorities  for  receipts  and  payments,  and  shall  also  submit,  for  the 
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auditors  certificate,  the  annual  financial  statement  required  by  the 
rules.  A  copy  of  such  statement,  as  certified  by  the  auditor,  shall  be 
sent  by  the  compensation  authority  to  the  Secretary  of  State,  together 
with  a  copy  of  any  report  made  by  the  auditor  in  regard  thereto 
(rr.  63,  64). 

Borrowing  hy  the  Compensation  Authority. — All  money  borrowed 
shall  be  repaid  within  such  period,  not  exceeding  fifteen  years,  as  the 
Secretary  of  State  shall  determine  in  each  case  (r.  65). 

Every  application  for  the  consent  of  the  Secretary  of  State  to  the 
borrowing  of  money  shall  state  (a)  the  period  for  which  it  is  proposed 
that  the  loan  should  run ;  (b)  the  proposed  rate  of  interest ;  (c)  the 
reasons  which  in  the  opinion  of  the  compensation  authority  render  the 
borrowing  as  proposed  advisable ;  and  (d)  an  estimate  of  the  proportion 
which  the  annual  amount  required  for  the  service  of  the  loan  will  bear 
to  the  total  annual  amount  which  can  be  raised  under  the  Act  in  their 
area  if  the  maximum  charges  are  imposed  (r.  66). 

Every  loan  raised  shall  be  by  way  of  mortgage  of  the  compensation 
fund  signed  by  at  least  two  members  of  the  compensation  authority  and 
by  the  treasurer  of  that  authority,  or,  if  the  treasurer  is  a  bank,  the 
clerk  of  that  authority  (r.  67;  Forms  26,  A.,  B.,  C). 

The  repayment  of  every  loan  must  be  provided  for  either  by  equal 
yearly  or  half-yearly  instalments  of  principal  or  of  principal  and 
interest  combined,  or  by  means  of  a  sinking  fund  (r.  68). 

Where  a  sinking  fund  is  established  such  equal  yearly  or  half-yearly 
sums  shall  be  paid  into  it  in  each  year  as,  being  accumulated  at 
compound  interest  will,  in  the  opinion  of  the  Secretary  of  State,  at  the 
expiration  of  some  period  not  longer  than  the  period  for  which  the  loan 
is  authorised  be  sufficient,  after  payment  of  all  expenses,  to  discharge 
the  loan.  The  first  payment  shall  be  made  within  one  year  from  the 
date  of  the  loan.  All  sums  paid  shall  be  invested  in  trustee  securities, 
and  such  investments  may  be  varied  or  transposed ;  and  all  dividends 
and  other  annual  sums  received  in  respect  of  any  investments  shall 
be  paid  into  the  sinking  fund  and  invested  in  like  manner.  The  com- 
pensation authority  may  apply  the  sinking  fund,  or  any  part  thereof, 
in  or  towards  the  discharge  of  the  loan  for  which  it  was  created,  and 
until  that  loan  is  discharged  shall  not  apply  the  sinking  fund,  or  any 
part  thereof,  for  any  other  purpose.  Any  surplus  of  the  sinking  fund 
remaining  after  the  discharge  of  the  loan  for  which  it  was  created  shall 
be  paid  into  some  other  sinking  fund  under  the  control  of  the  compen- 
sation authority,  or,  if  there  is  no  such  other  sinking  fund,  into  the 
compensation  fund. 

Where  any  part  of  the  fund  is  employed  in  paying  off  any  part  of 
the  loan  before  the  period  for  which  the  loan  is  authorised,  the  interest 
which  would  otherwise  be  payable  on  that  part  of  the  loan  shall  be  paid 
into  the  sinking  fund  and  invested  as  hereinbefore  provided  (r.  69). 

Where  a  compensation  authority  makes  default  for  a  period  of  one 
month  in  paying  an  amount  of  not  less  than  fifty  pounds  (whether  in 
one  sum  or  separate  sums)  for  the  time  being  due  in  respect  of  any 
loan,  the  person  entitled  may  apply  to  the  County  Court  of  the  district 
in  which  the  office  of  the  treasurer  of  the  compensation  authority 
is  situated  for  the  appointment  of  a  receiver ;  and  any  receiver  so 
appointed  (subject  to  any  direction  which  may  be  given  by  the  Court) 
shall,  as  occasion  requires,  pay  out  of  the  compensation  fund  any  sum 
the  payment  of  which  is  so  in  default,  together  with  all  sums  due  while 
VOL.  VIII.  13 
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he  is  receiver  in  respect  of  any  such  loan,  and  all  costs,  charges,  and 
expenses  incurred  in  or  about  his  appointment,  and  the  execution  of  his 
duties,  including  proper  remuneration,  and  for  that  purpose  may  raise 
such  sums  as  are  necessary  by  means  of  charges  under  sec.  3  of  the 
Licensing  Act,  1904. 

The  receiver  shall  have  the  same  power  as  the  defaulting  compensa- 
tion authority  have,  of  imposing  charges  under  sec.  3  of  the  Act,  for  the 
purpose  of  raising  any  money  which  he  is  required  to  pay,  and  shall  have 
such  access  to  and  use  of  the  documents  of  the  defaulting  authority 
relative  to  the  charges  as  he  may  require. 

The  County  Court  may  remove  the  receiver  and  appoint  another  in 
his  stead,  and  make  such  orders  and  give  such  directions  as  to  the  powers 
and  duties  of  the  receiver,  and  otherwise  as  to  the  disposal  of  the  moneys 
received  by  him,  as  may  be  thought  fit  for  carrying  this  rule  into  effect 
<r.  71). 

(5)  Petty  Sessions. — Where  special  sessions  have  power  to  transfer  a 
licence  under  9  Geo.  iv.  c.  61  (see  pp.  181,  200),  the  majority  of  the 
justices  in  the  petty  sessions  of  the  district  in  which  any  licensed  house 
is  situated,  at  any  time  when  no  special  sessions  shall  be  held  for  such 
district,  may,  by  indorsement  under  their  hands  and  seals  on  any  licence 
duly  granted  under  that  Act,  authorise  (if  they  deem  proper,  after 
examining  upon  oath  all  necessary  parties)  any  proposed  transferee  of 
such  licence,  not  being  a  person  disqualified  by  that  Act,  to  carry  on  the 
business  of  a  licensed  victualler  on  such  premises  ;  thereupon  the  excise 
officer  is  empowered  to  indorse  on  the  excise  licence  a  similar  authority. 
This  licence  remains  in  force  only  until  the  holding  of  the  next  special 
sessions  for  the  district,  at  which,  upon  application  by  the  transferee 
under  the  Act,  the  justices  shall  hear  and  dispose  of  such  application 
according  to  the  provisions  of  the  Act.  In  the  metropolitan  police 
district  (saving  the  borough  of  Southwark),  when  the  premises  are 
situated  within  any  of  the  police  court  divisions,  the  application  must 
be  made  to  one  of  the  police  magistrates  sitting  in  any  one  of  the  police 
courts.  A  person  obtaining  such  authority  is,  during  its  continuance, 
subject  in  all  respects  to  the  provisions  of  the  Licensing  Acts,  5  &  6 
Vict.  c.  44,  s.  1  (see  Temporary  Transfers,  p.  202). 

Petty  sessions,  or  in  certain  cases  two  justices,  also  have  jurisdiction 
to  grant  Occasional  Licences  (see  p.  172).  Where  a  licence-holder  is  con- 
victed the  Court  convicting  may  grant  him  a  temporary  authority  to 
carry  on  the  business  pending  an  appeal,  or  may  make  such  grant  to 
the  owner  until  the  next  special  sessions  (see  p.  202). 

(6)  The  Local  Authority. — Occasional  licences  may  be  granted  by  the 
local  authority  exempting  from  compliance  with  the  provisions  relating 
to  closing  hours  (see  p.  173). 

III.  Licensing  Applications. 

1.  New  Licences. — "  A  new  licence  "  means  a  licence  for  the  sale  of 
any  intoxicating  \u\\\oy  granted  at  a  general  licensing  meeting  in  respect 
of  i)remi8es  in  respect  of  which  a  similar  licence  has  not  theretofore  been 
gninled  (L.  A.,  1874,  s.  32). 

The  ap])licant  must  set  forth  in  a  written  notice  his  intention  to  apply, 
liis  name  and  adch-ess,  a  description  of  the  licence  or  licences  to  be  applied 
for,  and  the  situation  of  the  premises.  This  notice  must  be  served  and 
advertised  as  follows : — 
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{a)  It  must  be  served,  either  by  hand  or  by  registered  post  letter,  on 
one  of  the  overseers  of  the  place  in  which  the  premises  are  situate,  on 
the  superintendent  of  police  of  the  district  {E.  v.  Biley,  1889,  23  J.  P. 
452),  and  personally  or  by  post  on  the  clerk  to  the  licensing  justices,  at 
least  twenty-one  days  before  the  application  (32  &  33  Vict.  c.  27,  s.  7 ; 
33  &  34  Vict.  c.  29,  s.  4  (1) ;  2  Edw.  vii.  c.  28,  s.  18). 

(h)  Where  the  premises  have  not  been  theretofore  licensed  for  the 
sale  by  retail  of  beer,  cider,  or  wine,  the  notice  must,  within  twenty-eight 
days  before  the  application,  be  affixed  and  maintained,  between  the 
hours  of  ten  in  the  morning  and  five  in  the  afternoon  of  two  consecutive 
Sundays,  on  the  door  of  the  premises,  or  in  the  case  of  an  application 
for  a  provisional  licence  in  any  conspicuous  position  on  any  part  of  the 
premises,  and  on  the  principal  door  or  on  one  of  the  doors  of  the  church 
or  chapel  of  the  parish  in  which  the  premises  are  situate  {Empson  v.  Met. 
Board,  1861,  25  J.  P.  677;  3  L.  T.  624;  R.  v.  Haijhurst  and  Others,  JJ., 
1896,  61  J.  P.  88),  or  if  there  be  no  such  church  or  chapel,  on  some  other 
public  and  conspicuous  place  (32  &  33  Vict.  c.  27,  s.  7 ;  33  &  34  Vict. 
c.  29,  s.  4 ;  L.  A.,  1874,  s.  22). 

(c)  It  must  be  advertised  in  some  paper  circulating  in  the  place  in 
which  the  premises  are  situate,  on  some  day  not  more  than  four  and  not 
less  than  two  weeks  before  the  proposed  application,  and  on  such  day  or 
days,  if  any,  as  may  be  from  time  to  time  fixed  by  the  licensing  justices 
<L.  A.,  1872,  s.  40). 

An  appHcant  for  a  new  on-licence  must  also,  not  less  than  twenty- 
one  days  before  the  meeting,  deposit  with  the  clerk  a  plan  of  the 
premises  in  respect  of  which  the  application  is  to  be  made  (L.  A.,  1902, 
s.  11). 

If  an  applicant  for  any  licence  has  failed  through  inadvertence  or 
misadventure  to  comply  with  any  preliminary  requirements  the  justices 
may  postpone  the  application  to  an  adjourned  meeting  (whether  held 
within  one  month  or  not),  and  if  they  are  then  satisfied  that  such 
requirements  have  been  complied  with  they  may  proceed  to  deal  with 
the  application  (33  &  34  Vict.  c.  29,  s.  11 ;  L.  A,  1902,  s.  14  (6),  over- 
riding the  decision  in  R.  v.  Groom,  [1901]  2  Q.  B.  157).  No  fresh 
application  can  be  entertained  at  a  special  meeting  adjourned  beyond 
the  month  for  the  above  purpose  (R.  v.  Bristol  JJ.,  1903,  67  J.  P.  375 ; 
89L.  T.  474;  19  T.  L.  K  596). 

A  notice  given  for  the  first  day  of  the  meeting  holds  good  though 
the  appHcation  is  heard  on  an  adjourned  day  {R.  v.  Armstrong,  Ex  parte 
Duff!/,  1896,  65  L.  J.  M.  C.  35 ;  12  T.  L.  E.  159 ;  40  Sol.  J.  226). 

The  above  times  must  be  reckoned  exclusive  both  of  the  day  of 
giving  notice  and  of  the  day  of  application  (R.  v.  Shropshire  JJ.,  1838, 
8  Ad.  &  E.  173). 

The  situation  of  the  house  need  not  be  precisely  described,  provided 
the  description  is  sufficient  to  identify  it  {R.  v.  Penkridqe  Division  of 
Staffordshire,  1892,  56  J.  P.  87;  66  L.  T.  371;  61  L.  J.  M.  C.  132; 
8  T.  L.  R  226). 

The  times  must  be  reckoned  from  the  day  on  which  the  application 
is  actually  heard,  whether  at  the  first  licensing  meeting  or  at  an  adjourn- 
ment thereof  (R.  v.  PownalL,  [1893]  2  Q.  B.  158;  57  J.  P.  424;  70  L.  T. 
138 ;  62  L.  J.  M.  C.  174 ;  5  R.  486). 

All  new  licences  and  all  renewals  must  be  applied  for  at  the  general 
annual  licensing  meeting,  or  its  adjournment.  It  is  in  the  absolute  dis- 
cretion of  the  justices  to  refuse  a  new  licence  without  stating  any  reason ; 
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and  provided  such  refusal  be  judicial,  their  decision  cannot  be  questioned 
(L.  A.,  1874,  8.  27). 

If  the  licence  be  granted,  it  must  be  confirmed  (see  Confirming 
Atdhority,  p.  182,  mpra),  whether  it  be  an  on-  or  an  off-licence  (L.  A. 
1872,  88.  37,  38 ;  L.  A.,  1874,  s.  24;  L.  A.,  1902,  s.  19). 

The  rule  is  that  if  the  licence  has  expired,  a  new  licence  and  not  a 
renewal  or  transfer  must  be  applied  for  {Murray  v.  Fixer,  [1894]  A.  C. 
576;  63  L.  J.  M.  C.  242;  71  L.  T.  444;  58  J.  P.  508;  10  T.  L.  R.  547; 
6  R.  237),  as  where,  during  rebuilding,  no  licence  had  been  granted  for 
three  years  {R  v.  Cicrzon,  1873,  L.  R.  8  Q.  B.  400 ;  42  L.  J.  M.  C.  155 ; 
37  J.  P.  774 ;  29  L.  T.  32 ;  21  W.  R.  886),  or  the  licence  has  been  forfeited 
{R.  V.  W.  Ruling  JJ.,  1888,  21  Q.  B.  D.  258 ;  52  J.  P.  455  ;  57  L.  J.  M.  C. 
103;  36  W.  R.  855;  4  T.  L.  R.  619). 

Evidence  given  on  the  hearing  of  an  application  for  a  new  licence 
may  be  given  on  oath  or  not,  as  the  justices  think  fit  {R.  v.  Sharman, 
1898,  1  Q.  B.  578;  67  L.  J.  Q.  B.  460;  78  L.  T.  320;  14  T.  L.  R.  269; 
62  J.  P.  296 ;  46  W.  R.  367). 

On  making  application,  the  notice  of  t?ie  justices  should  be  drawn  to 
any  structural  alterations. 

Any  person  may  appear  on  the  hearing  of  the  application  and  oppose, 
the  grant  of  the  licence  without  having  given  any  previous  notice,  and 
any  person  so  appearing,  but  no  other,  may  oppose  the  confirmation  of 
the  grant  of  such  licence  (L.  A.,  1872,  s.  43). 

Power  of  the  Justices  to  Attach  Conditions  to  the  Grant. — The  justices, 
on  the  grant  of  a  new  on-licence  (other  than  for  the  sale  of  wine  alone, 
or  sweets  alone),  may  attach  to  the  grant  of  the  licence  such  conditions, 
both  as  to  the  payments  to  be  made  and  the  tenure  of  the  licence  and 
as  to  any  other  matters,  as  they  think  proper  in  the  interests  of  the 
public,  subject  as  follows : — 

(a)  Such  conditions  must  be  attached  as,  having  regard  to  proper 
provision  for  suitable  premises  and  good  management,  shall  secure  to 
the  public  any  monopoly  value  which  is  represented  by  the  difference 
between  the  value  of  the  premises  as  licensed  and  their  value  as 
unlicensed  premises.  In  estimating  the  value  as  licensed  premises  of 
hotels  or  other  premises  where  the  profits  are  not  wholly  derived  from 
the  sale  of  intoxicating  liquor,  no  increased  value  arising  from  profits 
not  so  derived  may  be  taken  into  consideration; 

(6)  The  amount  of  any  payments  imposed  under  conditions  so 
attached  must  not  exceed  the  amount  thus  required  to  secure  the 
monopoly  value. 

The  amount  of  any  payments  made  in  pursuance  of  any  such  con- 
ditions are  to  be  collected  and  dealt  with  in  the  same  manner  as  the 
duties  on  local  taxation  licences  within  the  meaning  of  sec.  20  of  the 
Ix)cal  Government  Act,  1888  (L.  A.,  1904,  s.  4). 

These  provisions  do  not  apply  to  an  order  for  the  removal  of  a  licence, 
and  the  justices  have  no  power  to  attach  such  conditions  to  the  grant  of 
a  removal  order  {R.  v.  Drinkwater ;  Wincott's  Case,  [1905]  2  K.  B.  469; 
74  L.  J.  K.  B.  722 ;  69  J.  P.  300 ;  93  L.  T.  165 ;  54 W.  R.  95 ;  21 T.  L.  R.  514). 

On  the  confirmation  of  such  licence,  the  confirming  authority  may, 
with  the  consent  of  the  justices  authorised  to  grant  the  licence,  vary  any 
conditions  so  attached  to  the  licence  {ibid.). 

Where  the  confirming  authority  desire  to  vary  any  conditions 
attached  to  the  grant  of  a  new  licence,  they  must  send  to  the  justices 
authorised  to  grant  the  licence  a  statement  of  the  variations  proposed 
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by  them,  together  with  their  reasons  for  the  proposed  variations  (r.  47 ; 
Form  20  A). 

As  soon  as  may  be  after  the  receipt  of  any  such  statement  the 
justices  shall  hold  a  meeting,  of  which  special  notice  shall  be  given  to 
each  acting  justice,  for  the  purpose  of  considering  and,  if  they  think  fit, 
consenting  to  the  proposed  variations  {ibid. ;  Form  20  B). 

The  justices  shall  send  notice  of  their  decision  with  respect  to  the 
proposed  variations,  as  soon  as  may  be,  to  the  confirming  authority  {ibid. ; 
Form  20  C). 

The  consent  of  the  justices  authorised  to  grant  a  new  licence  may 
be  given  to  the  variations  proposed  by  the  confirming  authority  at  the 
meeting  at  which  the  variations  are  proposed,  if  the  justices  authorised 
to  gi-ant  the  new  licence  are  all  members  of  the  confirming  authority, 
and  a  number  of  those  justices  is  present  equal  to  the  number  which 
would  constitute  a  quorum  of  those  justices  for  the  purpose  of  granting 
a  new  licence  (ibid.). 

The  confirming  authority  on  the  confirmation  of  a  new  on-licence 
shall,  as  soon  as  may  be  after  the  licence  is  confirmed,  send  a  notice 
to  the  Commissioners  of  Inland  Kevenue  containing  particulars  of  the 
premises  in  respect  of  which  the  new  licence  is  granted,  and  of  the 
amount  of  any  payments  imposed  under  the  conditions  attached  to  the 
grant  of  the  licence,  and  of  the  duration  of  the  licence  if  the  licence  is 
granted  for  a  term  (r.  46 ;  Form  19). 

The  Ihiration  of  the  Licence. — The  general  rule  is  that  every  licence 
granted  at  the  general  annual  licensing  meeting  is  in  force  from  the  5th 
April  next  ensuing  for  one  whole  year  and  no  longer  (9  Geo.  iv.  c.  61, 
8.  13;  33  &  34  Vict.  c.  29,  s.  4;  L.  A.,  1872,  s.  74,  "Licence;"  L.  A., 
1902,  8.  33  and  schedule);  but  the  justices  may,  if  they  think  fit,  instead 
of  granting  a  new  on-licence  (other  than  for  the  sale  of  wine  alone  or 
sweets  alone),  as  an  annual  licence,  grant  the  licence  for  a  term  not 
exceeding  seven  years,  and  where  a  licence  is  so  granted  for  a  term — 

{a)  Any  application  for  a  re-grant  of  the  licence  on  the  expiration 
of  the  term  shall  be  treated  as  an  application  for  the  grant  of  a  new 
licence,  not  as  an  application  for  renewal,  and  during  the  continuance  of 
the  term  the  licence  shall  not  require  renewal ;  and 

(b)  Any  transfer  of  the  licence  shall,  subject  to  any  conditions 
attached  thereto  on  the  grant,  have  effect  for  the  remainder  of  the  term 
of  the  licence,  and  may  be  granted  at  a  general  annual  licensing  meeting 
as  well  as  at  special  sessions  (L.  A.,  1904,  s.  4). 

A  licence  granted  for  a  term  may  (without  prejudice  to  any  other 
provisions  as  to  forfeiture)  be  forfeited,  if  any  condition  so  imposed  is 
not  complied  with,  by  order  of  a  Court  of  summary  jurisdiction,  made 
on  complaint,  or,  if  the  holder  of  the  licence  is  convicted  of  any  offence 
committed  by  him  as  such,  by  the  Court  by  whom  he  is  convicted,  but 
where  a  licence  is  so  forfeited  the  owner  of  the  licensed  premises  shall 
have  all  the  rights  conferred  on  owners  by  sec.  15  of  the  Licensing  Act, 
1874  {ibid.). 

A  provisional  licence  may  be  granted  for  a  term,  to  commence  from 
the  date  of  the  final  order  {li.  v.  Johnstone,  [1906]  1  K.  B.  228 ;  75  L.  J. 
K.  B.  229 ;  94  L.  T.  377 ;  54  W.  K.  347 ;  70  J.  P.  118). 

For  fees  payable  on  new  licences,  see  9  Geo.  iv.  c.  61,  s.  15 ;  32  &  33 
Vict.  c.  27,  8.  8 ;  L.  A.,  1872,  s.  36. 

2.  Renewals. — "The  renewal  of  a  licence"  means  a  licence  granted 
at  a  general  annual  licensing  meeting  by  way  of  renewal  (L.  A.,  1872,  s.  74). 
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The  application  must  be  to  the  general  annual  licensing  meeting,  or 
to  an  adjournment  thereof. 

No  notice  of  intention  to  apply  is  necessary  (32  &  33  Vict.  c.  27, 

8.7). 

The  applicant  need  not  attend  in  person,  unless  he  is  required  to  do 
so  by  the  justices  for  some  special  cause  personal  to  himself  (L.  A.,  1872, 
8.42;  L.  A.,  1874,  s.  26). 

No  objection  to  the  application  can  be  entertained  unless  written 
notice  of  intention  to  oppose,  stating  the  grounds  of  opposition,  has  been 
served  on  the  licence-holder  not  less  than  seven  days  before  the  com- 
mencement of  the  general  annual  licensing  meeting,  and  the  justices  will 
only  inquire  into  the  grounds  so  stated  {Russell  v.  Blackheatli  JJ.,  1897, 
61  J.  P.  696).  But  if  objection  be  raised  without  notice,  the  justices 
may  adjourn  the  granting  of  the  licence  to  a  future  day,  require  the 
attendance  of  the  licence-holder,  and  consider  the  objection  as  if  the 
prescribed  notice  had  been  given  (ibid.). 

No  evidence  may  be  received  with  respect  to  a  renewal  which  is  not 
given  on  oath  (ibid.). 

The  provision  as  to  notice  of  objection  only  applies  where  the  applicant 
is  the  holder  of  the  licence  sought  to  be  renewed ;  if  he  is  trading  under 
a  temporary  licence  he  is  not  entitled  to  notice  (Price  v.  James,  [1892] 
2  Q.  B.  428 ;  56  J.  P.  471 ;  56  J.  P.  148 ;  61  L.  J.  M.  C.  203 ;  67  L.  T.  543 ; 
41  W.  E.  57;  8  T.  L.  K  682). 

The  person  in  occupation  at  the  time  of  the  meeting  is  the  person 
entitled  to  apply  (B.  v.  Liverpool,  infra,  p.  201 ;  Symons  v.  Wedmore, 
[1894]  1  Q.  B.  401;  63  L.  J.  M.  C.  44;  10  E.  118;  69  L.  T.  801; 
10  T.  L.  E.  159;  58  J.  P.  197;  42  W.  E.  301). 

The  person  objecting  is  strictly  bound  by  his  notice,  and  no  evidence 
may  be  given  of  grounds  of  objection  not  stated  therein  (Russell  v.  Black- 
heath  JJ.,  1897,  61  J.  P.  696). 

Though  it  has  been  questioned  whether  the  justices  may  start  an 
objection  (R.  v.  Anglesey  JJ.,  1895,  65  L.  J.  M.  C.  12;  59  J.  P.  744; 
12  T.  L.  E.  4;  15  E.  614),  their  power  to  do  so  has  been  recognised, 
provided  notice  has  been  served  on  the  applicant,  or,  after  stating  the 
objection  in  open  Court,  they  have  adjourned  and  given  the  applicant 
notice  to  attend  (R.  v.  Merthyr  Tydvil  JJ.,  1885,  14  Q.  B.  D.  584; 
49  J.  P.  213;  54  L.  J.  M.  C.  78;  i  T.  L.  E.  320). 

Except  in  the  cases  noticed  under  Discretion  of  the  Justices,  the 
discretion  of  the  justices  is  absolute  (Sharp  v.  Wakefield,  supra,  p.  177), 
but  the  power  to  refuse  the  renewal  of  privileged  on-licences,  except 
on  certain  grounds,  is  now  vested  in  Quarter  Sessions  (see  p.  182). 
In  every  case  of  refusal  to  renew  a  privileged  on-licence  the  justices 
must  state  to  the  applicant  the  grounds  of  their  refusal  in  writing  (L.  A., 
1904,  8.  1). 

Where  the  justices  decide  to  refer  the  question  of  renewal  to  the 
compensation  authority,  they  must  grant  the  renewal  but  insert  a  state- 
ment that  it  is  provisional  (rr.  41,  42,  43 ;  Forms  15, 16). 

The  mere  fact  that  the  licence  has  lapsed  is  not  a  bar  to  renewal  (R. 
v.  Market  Bosworth  JJ,  1887,  56  L.  J.  M.  C.  96 ;  51  J.  P.  438 ;  57  L.  T. 
56 ;  35  W.  E.  734 ;  3  T.  L.  E.  678),  but  renewal  will  not  be  granted 
where  the  licence  has  been  forfeited  (Har graves  v.  Dawson,  1871, 
35  J.  P.  342 ;  24  L.  T.  428),  or  the  failure  to  apply  for  renewal  is  not 
satisfactorily  explained.  The  fact  that  the  holder  of  the  licence  has 
not  taken  out  the  usual  excise  licences  for  some  years  does  not  afl'ect    1' 
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his  right  to  apply  for  a  renewal  {Smith  v.  Hereford  JJ.,  1878,  42  J.  P. 
295 ;  48  L.  J.  M.  C.  38 ;  39  L.  T.  604). 

Alteration  of  Licensed  Premises. — The  question  of  alterations  may 
become  important  on  applications  for  renewal  as  determining  whether 
the  application  should  be  for  renewal,  or  whether  it  should  be  for  a  new 
licence.  The  question  must  always  be  one  of  degree,  but  the  test  is,  are 
the  premises  substantially  the  same  as  those  previously  licensed  ?  If 
so,  it  is  a  case  for  renewal,  otherwise  for  a  new  licence ;  and  this  is  a 
question  of  fact  for  the  justices  to  decide  {Deer  v.  Bell,  1894,  64  L.  J.  M.  C. 
85  ;  58  J.  P.  513  ;  Deer  v.  Wirrall  JJ.,  1894,  64  L.  J.  M.  C.  85 ;  43  W.  K. 
286;  11  T.  L.  K.  188).  Material  alterations  may  deprive  a  privileged 
house  of  its  right  to  renewal  {R.  v.  Bradford  JJ.,  1896,  60  J.  P.  265 ; 
74L.  T.  287). 

Any  alteration  in  any  premises  having  an  on-licence,  which  gives  in- 
creased facilities  for  drinking,  or  conceals  from  observation  any  part  of  the 
premises  used  for  drinking,  or  which  affects  the  communication  between 
the  part  of  the  premises  where  intoxicating  liquor  is  sold  and  any  other 
part  of  the  premises,  or  any  street  or  other  public  way,  shall  not  be  made 
without  the  consent  of  the  licensing  justices  either  at  the  general  annual 
licensing  meeting  or  at  special  sessions ;  and  they  may,  before  giving  their 
consent,  require  plans  of  the  proposed  alterations  to  be  deposited  with, 
their  clerk ;  and  if  any  such  alteration  is  made,  save  under  the  order  of 
some  lawful  authority,  without  such  consent,  a  court  of  summary  juris- 
diction, on  complaint,  may  by  order  declare  the  licence  to  be  forfeited, 
or  direct  that,  within  a  time  fixed  by  the  order,  the  premises  shall  be 
restored  to  their  original  condition  (L.  A.,  1902,  s.  11). 

Where  a  licence  is  so  forfeited  the  owner  of  the  premises  has  all  the 
rights  conferred  on  owners  by  sec.  15  of  the  Licensing  Act,  1874  {ibid. ; 
and  see  p.  202). 

On  any  application  for  the  renewal  of  an  on-licence,  the  justices  may 
require  a  plan  of  the  premises  to  be  produced  before  them,  and  to  be 
deposited  with  their  clerk,  and  on  renewing  any  such  licence  they  may, 
by  order,  direct  that,  within  a  time  fixed  by  the  order,  such  alterations 
as  they  think  reasonably  necessary  to  secure  the  proper  conduct  of  the 
business  shall  be  made  in  that  part  of  the  premises  where  intoxicating 
liquor  is  sold  or  consumed,  but  any  such  order  shall  be  subject  to  an 
appeal  to  Quarter  Sessions,  and  if  any  such  order  for  structural  altera- 
tion is  made  and  complied  with,  no  further  requisition  for  the  struc- 
tural alteration  of  the  premises  shall  be  made  within  the  next  five  years. 
If  the  licensed  person  makes  default  in  complying  with  any  such  order, 
he  shall,  on  summary  conviction,  be  liable  to  a  fine  not  exceeding  20s.  for 
every  day  during  which  the  default  continues  (L.  A.,  1902,  s.  11). 

Notice  of  any  such  order  must  be  forthwith  given  by  the  clerk  to 
the  owner  of  the  premises  in  respect  of  which  the  order  is  made  {ibid.). 

The  power  of  the  justices  is  not  confined  to  alterations  in  that  part 
of  the  premises  where  liquor  is  actually  sold  or  consumed,  but  extends 
to  the  means  of  access  thereto  {Bushell  v.  Hammond,  [1904]  2  K.  B. 
563;  68  J.  P.  370;  73  L.  J.  K.  B.  1005;  91  L.  T.  1 ;  52  W.  K.  453; 
20  T.  L.  K.  413.  But  see  Smith  v.  Portsmouth  JJ.,  [1906]  2  K.  B.  229 ; 
95  L  T.  5 ;  75  L.  J.  K.  B.  851 ;  54  W.  E.  598). 

The  appeal  against  this  order  lies  in  a  city  or  borough  to  the  recorder 
{R.  v.  Rccm^der  of  Bath,  [1904]  2  K.  B.  570 ;  73  L.  J.  K.  B.  848 ;  68  J.  P. 
438;  91  L.  T.  383;  20  T.  L.  K.  526). 

No  confinnation  of  a  renewal  is  necessary. 
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3.  Transfers. — "The  transfer  of  a  licence"  means  a  transfer  made 
in  special  sessions  in  exercise  of  the  power  granted  to  justices  by  the  4th 
section  of  the  Act  of  9  Geo.  iv.  c.  61  (L.  A.,  1872,  s.  74). 

As  we  have  seen,  provision  was  made  by  sec.  4  of  the  Alehouse  Act, 
1828,  for  the  appointment  of  special  sessions  for  the  transfer  of  licences, 
under  the  circumstances  provided  for  by  sec.  14. 

By  sec.  14  a  transfer  may  be  obtained  in  certain  events  by  certain 
persons. 

These  events  are — 

(1)  The  death  of  the  licence-holder. 

(2)  Sickness  or  other  infirmity  rendering  the  licence-holder  incapable. 

(3)  Bankruptcy  of  the  licence-holder. 

(4)  The  licensed  person,  his  heirs,  executors,  administrators,  or 
assigns  removing  from  or  yielding  up  possession  of  the  licensed 
premises. 

(5)  The  occupier  of  a  licensed  house  being  about  to  quit  it, 
wilfully  omitting  or  neglecting  to  apply  for  renewal  at  the  general 
annual  licensing  meeting  or  at  any  adjournment  thereof. 

(6)  That  the  licensed  premises  shall  be  or  be  about  to  be  pulled 
down  or  occupied  under  the  provisions  of  any  Act  for  the  improvement 
of  the  highways,  or  for  any  other  public  purpose. 

(7)  That  the  licensed  premises,  by  fire,  tempest,  or  other  unforeseen 
and  unavoidable  calamity,  have  been  rendered  unfit  for  the  reception  of 
travellers,  and  for  the  other  legal  purposes  of  an  inn. 

In  such  cases  it  shall  be  lawful  for  the  justices  assembled  in  special 
sessions,  for  the  district  in  which  the  premises  are  situated,  to  grant 
such  licences  to  the  following  persons  respectively : — 

(1)  The  heirs,  executors,  or  administrators  of  the  person  so  dying. 

(2)  The  assigns  of  such  person  becoming  incapable. 

(3)  The  assignee  or  assignees  of  such  bankrupt. 

(4)  and  (5)  The  new  tenant  or  occupier  of  any  house  having  so 
become  unoccupied,  or  any  person  to  whom  the  heirs,  etc.,  have  sold, 
conveyed,  or  made  over  their  interest  in  such  house. 

(6)  The  occupier  of  the  house  required  for  public  improvements, 
who  shall  open  and  keep  as  an  inn  some  other  fit  and  convenient  house. 
The  application  must  be  made  by  the  licensed  person  occupying  the  old 
premises  {R.  v.  West  Riding  JJ.,  [1898]  1  Q.  B.  503). 

Notice  of  Ajjplication. — Every  applicant  must  give  notice  of  his 
intention  to  apply,  signed  by  himself  or  his  agent,  setting  forth  the  name 
and  address  of  the  transferee  and  his  trade  or  calling  during  the  six 
months  preceding  tlie  time  of  serving  the  notice.  This  must  be  served 
fourteen  days  before  the  date  of  the  special  sessions  on — 

(1)  One  of  the  overseers,  or,  in  London  boroughs,  on  the  borough 
council  (62  &  63  Vict.  c.  14,  s.  11);  and 

(2)  The  superintendent  of  police  (L.  A.,  1872,  s.  40 ;  L.  A.,  1902, 
8.  16  (3));  and  where  application  is  to  transfer  to  premises  not  already 
holding  an  on-licence,  the  applicant  must  also  on  some  Sunday  within 
the  six  weeks  preceding  such  session,  between  the  hours  of  10  a.m.  and 
4  P.M.,  cause  such  notice  to  be  affixed  on  the  door  of  such  house,  and 
on  the  door  of  the  church  or  chapel,  or  if  none,  on  some  other  public 
and  conspicuous  place  within  such  parisli  or  place  (9  Geo.  IV.  c.  61, 
8.  14). 

The  application  should  be  made  before  the  expiration  of  the  licence, 
but  if  all  the  events  giving  power  to  transfer  have  occurred  during  the 
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current  year,  a  transfer  may  be  granted,  for  the  jurisdiction  depends  on 
the  happening  of  such  events,  and  not  on  the  time  of  application  {B. 
V.  Lavjrence  07'  Liverpool  JJ.,  1883,  11  Q.  B.  D.  638;  47  J.  P.  596; 
52  L.  J.  M.  C.  114;  49  L.  T.  244;  32  W.  R  20). 

Attendance  of  Parties. — The  person  holding  the  licence  and  the  person 
who  it  is  proposed  shall  become  the  holder  of  the  licence  must  attend  at 
the  special  sessions  at  which  the  application  is  heard,  and  the  agreement 
or  other  assurance,  if  any,  under  which  the  licence  is  to  be  transferred 
and  held,  must  be  produced  to  the  licensing  justices,  and,  for  the  pur- 
pose of  compelUng  the  attendance  of  any  such  person,  or  any  witness, 
the  licensing  justices  have  all  the  powers  of  a  Court  of  summary 
jurisdiction  (L.  A.,  1902,  s.  16). 

Provided  that  the  licensing  justices  may,  for  good  cause  shown  in 
any  particular  case,  dispense  with  the  attendance  of  either  or  both  such 
persons  (ibid.). 

Where  the  licence-holder  having  unsuccessfully  applied  for  renewal 
remained  in  possession  until  after  the  licence  had  expired,  it  was  held 
that  a  new  tenant  could  not  apply,  as  the  late  occupier  was  not  a 
person  who  had  wilfully  omitted  or  neglected  to  apply  for  renewal 
and  no  other  event  within  the  section  had  occurred  (Simpkin  v, 
Birmhujham  JJ.,  1872,  L.  R.  7  Q.  B.  482;  41  L.  J.  M.  C.  102 
26  L.  t.  620 ;  36  J.  P.  709 ;  20  W.  R.  702 ;  B.  v.  London  County  JJ. 
[1903]  2  K.  B.  19;  72  L.  J.  K.  B.  647;  88  L.  T.  673;  67  J.  P.  277 
51  W.  R.  629). 

On  the  failure  of  one  applicant  to  obtain  a  transfer  any  number 
of  applications  could  be  made  by  other  tenants  at  subsequent  special 
sessions  {Be  Todd,  1878,  3  Q.  B.  D.,  at  p.  411;  B.  v.  Upper  Osqoldcross 
J  J.,  1889,  62  L.  T.  112;  53  J.  P.  823).  But  now  it  is  provided 'that  for 
the  purpose  of  preventing  repeated  applications  the  licensing  justices 
may  at  the  general  annual  licensing  meeting  make  regulations  deter- 
mining the  time  which  must  elapse  after  the  hearing  of  one  application 
for  the  transfer  of  a  licence  before  another  application  may  be  made  in 
respect  of  the  same  premises.  Provided  that  the  justices  may,  in  their 
discretion,  for  good  cause  shown,  dispense  with  the  observance  of  these 
regulations  in  any  particular  case  (L.  A,  1902,  s.  16). 

The  discretion  of  the  justices  is  the  same  as  in  the  cases  of  applica- 
tions for  new  licences  and  for  renewals  {Simmonds  v.  Blachhcath  JJ., 
1886,  17  Q.  B.  D.  765). 

A  transfer  will  not  be  granted  where  the  applicant  has  had  full 
opportunity  of  applying  for  a  renewal  and  has  failed  to  do  so  (B.  v.  Powell, 
[1891]  2  Q.  B.  693;  60  L.J.  M.  C.  594;  65  L.  T.  210;  39  W.  R.  630; 
55  J.  P.  422 ;  56  J.  P.  52). 

Infancy  is  not  a  disqualification  for  a  transfer  {Bose  v.  Frogley,  1893, 
57  J.  P.  376 ;  62  L.  J.  M.  C.  181 ;  69  L.  T.  346  ;  5  R.  530 ;  9  T.  L.  R.  466 ; 
17  Cox  C.  C.  685). 

If  the  licence-holder  dies  or  becomes  bankrupt,  or  enters  into  liqui- 
dation by  assignment,  before  the  expiration  of  the  licence,  the  heirs, 
executors,  administrators,  or  assigns,  or  the  trustee  of  such  person,  may 
sell  on  the  licensed  premises  until  the  next  special  session,  or  if  it  be 
held  within  fourteen  days,  at  the  next  special  session  after  that,  without 
incurring  any  penalty  under  sec.  3  of  the  Licensing  Act,  1872. 

The  licensing  justices  may  adjourn  an  application  for  transfer,  and 
any  protection  order  then  in  force  shall  continue  until  the  adjournment, 
and  the  Inland  Revenue  may  authorise  continued  selling  under  such 
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order  by  indorsement  on  the  excise  licences  (33  &  34  Vict.  c.  29,  s.  4 ; 
L.  A.,  1902,  8.  16). 

Provisional  Transfer  of  Licences. — Where  the  justices  refer  the 
question  of  the  transfer  of  a  licence  to  the  compensation  authority, 
they  shall  grant  a  transfer  of  the  licence  in  accordance  with  the  terms 
of  the  application,  but  shall  insert  in  the  transfer  a  statement  as  to 
the  transfer  being  provisional  (r.  44 ;  Form  17). 

Wliere  the  question  of  the  transfer  of  a  licence  is  so  referred  to  the 
compensation  authority,  the  report  of  the  justices  with  respect  to  the 
transfer  must  be  transmitted  to  the  compensation  authority  at  the  close 
of  the  next  general  annual  licensing  meeting,  and  the  compensation 
authority  shall  consider  that  report  together  with  the  reports  of  renewal 
authorities  as  to  the  renewal  of  licences  (Form  18). 

Provided  that — 

(1)  Any  renewal  of  the  licence  at  the  general  annual  licensing 
meeting  shall,  whether  the  question  of  the  renewal  is  referred  to  the 
compensation  authority  or  not,  be  provisional  only;  and 

(2)  If  the  licence  is  extinguished  by  reason  of  the  refusal  of  the 
renewal  authority  to  renew  the  licence  on  grounds  on  which  the  power 
to  refuse  is  reserved  to  them,  the  case  shall  not  be  proceeded  with ;  and 

(3)  The  compensation  authority,  in  dealing  with  the  question  of 
the  transfer,  shall  have  special  regard  to  the  circumstance  that  the 
renewal  authority  at  their  general  annual  licensing  meeting  have,  or 
have  not,  referred  to  them  the  question  of  the  renewal  of  the  licence  (r.  45). 

4.  Temporary  Authorities  or  Protection  Orders.— (See  Pdtij 
Sessions,  supra,  p.  194).     These  may  be  granted  in  three  cases : — 

(1)  To  a  proposed  transferee  of  a  licence  (5  &  6  Vict.  c.  44,  s.  1). 

(2)  To  the  owner  of  the  premises  where  the  licence  has  been  for- 
feited (L.  A.,  1874,  s.  15 ;  L.  A.,  1902,  s.  11 ;  L.  A.,  1904,  s.  4  (5)). 

(3)  To  a  licence-holder  whose  licence  has  been  forfeited  on  conviction 
pending  an  appeal  (L.  A.,  1872,  s.  53). 

No  transfer  or  order  under  (1)  or  (2),  supra,  may  be  made  unless  the 
applicant  has  at  least  one  week  before  the  holding  of  the  Court  served 
on  the  superintendent  of  police  such  notice  as  is  required  in  the  case  of 
an  application  for  the  transfer  of  a  licence  (see  p.  200).  But  in  case 
of  urgency  such  notice  may  be  dispensed  with  if  the  Court  thinks  that 
such  notice  to  the  police  has  been  given  as  is  reasonable  under  the 
circumstances  (L.  A.,  1902,  s.  15). 

The  holder  of  such  a  temporary  authority  to  sell  is  not  a  "  licensed 
person"  within  sec.  42  of  the  Licensing  Act,  1872,  and  therefore  is  not 
entitled  to  notice  of  opposition  to  his  application  for  renewal  as  pro- 
vided by  that  section  {Price  v.  James,  [1892]  2  Q.  B.  428 ;  56  J.  P.  471 ; 
57  J.  P.  148 ;  61  L.  J.  M.  C.  203 ;  67  L.  T.  543 ;  41  W.  E.  57). 

Where  any  licensed  person  is  convicted  for  the  first  time  for — 

(1)  Making  an  internal  communication  between  his  licensed  premises 
and  any  unlicensed  premises ; 

(2)  Forging  a  certificate  under  the  Wine  and  Beerhouse  Acts,  1869 
and  1870; 

(3)  Selling  spirits  without  a  spirit  licence ; 

(4)  Any  felony; 

(5)  Any  offence  committed  by  him  as  a  licence-holder,  in  the  case 
only  of  a  licence  for  a  term  (L.  A.,  1904,  s.  4) ; 

and  in  consequence  either  becomes  personally  disqualified  or  has  his 
licence  forfeited,  or 
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(6)  Where  his  licence  is  forfeited  for  making  any  alteration  for  which 
he  should  have  obtained  the  leave  of  the  licensing  justices  (see  p.  199 ; 
L.  A.,  1902,  s.  11); 

(7)  Where  his  licence  having  been  granted  for  a  term  is  forfeited  for 
non-compliance  with  any  condition  of  the  grant  (see  p.  197 ;  L.  A.,  1904, 
s.  4  (5)) ; 

there  may  be  made  by  or  on  behalf  of  the  owner  of  the  premises  an 
application  to  a  Court  of  summary  jurisdiction  for  authority  to  carry 
on  the  same  business  on  the  same  premises  until  the  next  special 
sessions,  and  a  further  application  to  such  special  sessions  for  a  grant 
of  a  hcence  in  respect  of  such  premises,  and  for  this  purpose  the  pro- 
visions contained  in  the  Intoxicating  Liquor  Licensing  Act,  1828,  with 
respect  to  the  grant  of  a  temporary  authority,  and  to  the  grant  of 
licences  at  special  sessions,  shall  apply  as  if  the  person  convicted  had 
been  rendered  incapable  of  keeping  an  inn,  and  the  person  applying  for 
such  grant  was  his  assignee  (L.  A.,  1874,  s.  15). 

Where  a  licensed  person  was  convicted  on  the  same  day  of  two 
separate  offences,  for  selling  spirits  without  a  licence  on  two  different 
days,  and  on  the  second  conviction  was  ordered  to  be  disqualified  from 
holding  a  licence,  it  was  held  that  the  words  "  for  the  first  time  "  govern 
the  words  "  becomes  personally  disqualified  or  has  his  licence  forfeited  " 
as  well  as  the  words  specifying  the  offences,  and  therefore  the  owner  was 
entitled  to  apply  under  the  above  provision  {Ex  parte  Flinn  &  Sons, 
[1899]  2  Q.  B.  154;  68  L.  J.  Q.  B.  777;  63  J.  P.  660;  47  W.  E.  697 ; 
81  L.  T.  27;  15  T.  L.  E.  406). 

Where  the  licence  was  privileged  before  forfeiture  the  Court  of 
summary  jurisdiction  has  an  absolute  discretion  to  grant  or  refuse  a 
temporary  authority  (Tower  JJ.  v.  Chambers,  [1904]  2  K.  B.  903;  68 
J.  P.  581 ;  73  L.  J.  K.  B.  951 ;  20  T.  L.  E.  784 ;  91  L.  T.  643,  overruling 
Fx  parte  Flinn  &  Sons  (No.  2),  [1899]  2  Q.  B.  607). 

In  the  case  of  felony,  the  landlord  and  new  tenant  are  not  entirely 
in  the  position  of  new  tenants  under  the  Alehouse  Act,  1828,  s.  14; 
they  have  only  the  two  remedies  stated,  namely,  the  application  to  petty 
sessions  and  afterwards  to  special  sessions  {Stevens  v.  Green  or  Sham- 
brook  JJ.,  1889,  23  Q.  B.  D.  143;  58  L.  J.  M.  C.  167 ;  61  L.  T.  240 ; 
37  ^y.  E.  605  ;  53  J.  P.  423). 

5.  Removal  of  Licence. — Licences  may  be  removed  from  one  part 
of  a  licensing  district  to  another  part  of  the  same  district,  or  from  one 
licensing  district  to  another  within  the  same  county  by  the  person 
desiring  to  be  the  owner  of  the  licence  when  removed.  The  application 
for  removal  is  subject  to  the  provisions  as  to  notices,  etc.,  governing  the 
grant  of  new  licences  (see  Mew  Licences,  supra),  but  the  payment  of 
monopoly  value  cannot  be  made  a  condition  of  the  grant  {K  v.  Drink- 
water,  Wincott's  Case,  [1905]  2  K.  B.  469 ;  69  J.  P.  300 ;  74  L.  J.  K.  B. 
722;  93  L.  T.  165;  54  W.  E.  95;  21  T.  L.  E.  514).  Notice  must  be 
served  upon  the  owner  of  the  old  premises  personally  or  by  registered 
post,  and  on  the  holder  of  the  licence,  unless  he  is  the  applicant.  The 
justices  must  not  sanction  the  removal  unless  satisfied  that  no  objection 
is  made  by  such  persons  or  by  any  other  person  whom  they  shall  deter- 
mine to  have  a  right  to  object  to  the  removal.  No  removal  order  shall 
be  valid  unless  confirmed  by  the  confirming  authority  of  the  licensing 
district  (L.  A.,  1872,  s.  50). 

The  words  "  by  any  other  person  "  would  seem  to  include  any  person 
having  a  legal  interest  in  the  premises,  such  as  a  mortgagee  {Garrett  v. 
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Middlesex  J  J.,  1884,  12  Q.  B.  D.  620;  48  J.  P.  358;  53  L.  J.  M.  C.  81 ; 
32  W.  R  646). 

The  object  of  this  provision  is  generally  more  easily  attained  by 
applying  for  a  new  licence  and  undertaking  not  to  renew  some  other 
existing  licence,  and  in  this  way  the  rights  of  the  owner  of  the  existing 
licensed  premises  or  other  person  having  a  right  to  object  may  be 
defeated  {Lacehy  v.  Lacon,  [1899]  A.  C.  222 ;  68  L.  J.  Q.  B.  480 ;  80  L.  T. 
473 ;  15  T.  L.  K.  283 ;  63  J.  P.  371 ;  47  W.  E.  497). 

6.  Provisional  Licences. — Any  person  interested  in  any  premises 
about  to  be  constructed,  or  in  course  of  construction,  for  the  purpose  of 
being  used  as  a  house  for  the  sale  of  intoxicating  liquors  to  he  consumed 
on  the  premises,  may  apply  to  the  licensing  justices  and  to  the  confirm- 
ing authority  for  the  provisional  grant  and  confirmation  of  a  licence  in 
respect  of  such  premises ;  and  the  justices  and  confirming  authority,  if 
satisfied  with  the  plans  submitted  to  them  of  such  house,  and  that  if  such 
premises  had  been  actually  constructed  in  accordance  with  such  plans 
they  would  on  application  have  granted  and  confirmed  such  a  licence 
in  respect  thereof,  may  make  such  provisional  grant  and  order  of  con- 
firmation accordingly.  Such  grant  and  order  is  not  valid  until  declared 
by  the  justices,  at  their  annual  meeting  or  at  a  special  sessions,  to  be 
final  by  their  order  made  after  such  notice  has  been  given  as  they  may 
require.  Such  declaration  shall  be  made  if  the  justices  are  satisfied 
that  the  house  has  been  completed  in  accordance  with  such  plans  as 
aforesaid,  and  that  no  objection  can  be  made  to  the  character  of  the 
holder  of  such  provisional  licence.  Such  grant  is  subject  to  the  same 
conditions  as  the  grant  of  a  new  licence,  but  the  notice  may  be  put  up  in 
a  conspicuous  position  on  any  part  of  the  premises  instead  of  on  the  door. 
This  extends,  with  the  necessary  variations,  to  the  provisional  removal 
to  any  premises  of  an  existing  licence  under  sec.  50  of  the  Licensing  Act, 
1872  (L.  A.,  1874,  s.  22). 

The  justices  cannot  refuse  the  final  order  if  the  house,  when  com- 
pleted, is  substantially  in  accordance  with  the  plans  which  they  have 
sanctioned,  and  the  licence-holder  is  a  fit  person  (E.  v.  London  County  J  J., 
1889,  24  Q.  B.  D.  341 ;  54  J.  P.  213 ;  59  L.  J.  M.  C.  71 ;  62  L.  T.  458 ; 
38  W.  K.  269).  Where  the  buildings  are  not  completed,  or  the  justices 
have  refused  the  final  order,  within  the  licensing  year,  the  provisional 
licence  may  be  renewed  like  any  other  licence,  but  it  remains  provisional 
until  the  final  order  has  been  obtained  {ihid.). 

A  provisional  licence  may  be  granted  for  a  term  of  years,  to  com- 
mence from  the  date  of  the  final  order  {R.  v.  Johnstone,  [1906]  1  K.  B.  228; 
75  L.  J.  K.  B.  229 ;  94  L.  T.  377 ;  54  W.  K.  347 ;  70  J.  P.  118). 

IV.  Licensing  Appeals. 

Appeals  from  the  Licen^ng  Justices. — No  appeal  lies  for  a  refusal  to 
grant  a  new  licence  (9  Geo.  iv.  c.  61,  s.  27 ;  L.  A.,  1872,  Sched.  2 ;  L.  A., 
1874,  8.  27)  or  a  removal  order  (L.  A.,  1872,  s.  50). 

An  appeal  lies  against  a  refusal  to  renew  on  transfer  a  licence,  and 
against  any  order  for  alteration  to  the  licensed  premises  made  by  the 
licensing  justices  (9  Geo.  iv.  c.  61,  s.  27;  L.  A.,  1902,  s.  11). 

As  such  justices  do  not  sit  as  a  Court  of  summary  jurisdiction,  such 
appeals  are  not  governed  by  the  Summary  Jurisdiction  Acts  (Boulter  v. 
Kent  JJ„  [1897]  A.  C.  556 ;  66  L.  J.  Q.  B.  787 ;  77  L.  T.  288). 

By  sec.  27  of   the  Alehouse  Act,  1828,  as  amended,  any  person 
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aggrieved  by  any  act  of  the  licensing  justices  may  appeal  to  Quarter 
Sessions.  Such  appeal  lies  to  the  Quarter  Sessions  of  the  county,  and 
not  to  the  recorder  of  a  borough  (45  &  46  Vict.  c.  50,  s.  165).  But  an 
appeal  against  an  order  requiring  alterations  (see  p.  199)  lies  to  the 
recorder  of  the  borough  in  which  the  premises  are  situate  {R  v.  Recorder 
of  Bath,  [1904]  2  K.  B.  570;  73  L.  J.  K.  B.  848;  68  J.  P.  438  ;  91  L.  T. 
383  ;  20  T.  L.  E.  526).     Such  appeal  is  subject  to  the  following  rules : — 

(1)  Notice  of  his  intention  to  appeal,  setting  out  the  grounds  thereof, 
must  be  served  on  all  the  justices  taking  part  in  the  decision  within  five 
days  after  the  act  complained  of  (9  Geo.  iv.  c.  61,  s.  27 ;  12  &  13  Yict. 
c.  45,  s.  1). 

(2)  The  appellant  must  within  such  five  days  enter  into  a  recog- 
nisance, with  two  sufficient  sureties,  before  a  justice  acting  for  such 
place,  to  appear  and  try  his  appeal,  and  to  pay  any  costs  awarded  against 
him  (ibid.). 

(3)  Such  appeal  must  be  to  the  next  Quarter  Sessions,  unless  they 
are  held  within  fifteen  days  after  service  of  the  notice  of  appeal,  in  which 
case  it  must  be  to  the  next  subsequent  session,  and  not  afterwards 
(ibid.). 

On  hearing  the  appeal,  the  Court  of  Quarter  Sessions  may  make 
such  order,  with  or  without  costs,  as  to  the  Court  shall  seem  meet; 
such  order,  subject  to  the  statement  of  a  special  case,  shall  be  final.  If 
an  application  for  a  renewal  or  transfer  be  granted,  it  shall  be  the  same 
as  if  granted  by  the  general  annual  licensing  meeting,  or  by  special 
sessions. 

The  Court  may  issue  process  to  enforce  its  orders. 

No  justice  whose  act  is  appealed  against  may  sit  on  such  appeal. 

The  person  aggrieved  is  the  person  directly  affected,  e.g.  a  person 
whose  licence  has  been  refused  (B.  v.  Beane,  1841,  2  Q.  B.  96),  not  a 
person  consequentially  aggrieved,  e.g.  a  rival  trader  (B.  v.  Middlesex  JJ., 
1832,  3  Barn.  &  Adol.  938 ;  37  R.  K  594). 

In  Boulter  v.  Kent  JJ.  it  was  held  that  justices  at  a  licensing 
meeting  are  not  a  Court  of  summary  jurisdiction,  that  a  refusal  to 
renew  a  licence  is  not  "  a  conviction  or  order,"  and  appeals  against  such 
refusal  are  not  governed  by  sec.  31  of  the  Summary  Jurisdiction  Act, 
1879.  Therefore  Quarter  Sessions  had  no  power  to  make  an  order  for 
costs  against  an  objector  who  did  not  appear  on  the  appeal. 

After  the  notice  has  been  given  and  the  recognisance  entered  into, 
the  justice  before  whom  it  has  been  entered  into  may  summon  and 
bind  over  any  person  to  give  evidence,  and  on  failure  of  such  person 
to  be  so  bound  or  to  obey  the  summons,  may  issue  a  warrant  for  his 
apprehension,  and  may  commit  him  to  gaol  until  he  enters  into  such 
recognisance  or  is  otherwise  discharged  by  law  (9  Geo.  iv.  c.  61,  s.  28). 

The  Court  which  decides  the  appeal  may  order  the  appellant,  if  not 
successful,  to  pay  all  costs  and  charges  incurred  by  any  justice  in  con- 
sequence of  such  appeal,  and  in  default  may  commit  him  to  gaol  until 
such  payment;  if  the  appeal  be  successful,  the  Court  may  order  the 
treasurer  of  the  county  or  place  for  which  such  justice  acts  to  pay  such 
costs,  and  the  treasurer  is  authorised  to  pay  the  same  {ibid.,  s.  29).  Where 
justices  make  themselves  "parties"  to  an  appeal,  they  may  be  refused 
their  costs  {B.  v.  London  JJ,  [1895]  1  Q.  B.  616  ;  64  L.  J.  M.  C.  100; 
72  L.  T.  211 ;  43  W.  R.  387  ;  59  J.  P.  820  ;  14  R.  246). 

If  the  justices  do  not  appear,  and  there  is  no  evidence  to  support  their 
decision,  the  appeal  must  be  allowed  (Bvans  v.  Conway  JJ,  [1900]  2  Q.  B. 
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224;  69  L.  J.  Q.  B.  636;  82  L.  T.  704;  16  T.  L.  K.  425;  64  J.  P.  467; 
48  W.  K.  577). 

If  the  licence  expires  during  the  pendency  of  the  appeal,  a  temporary 
licence  may  be  obtained  from  the  Inland  Kevenue  until  the  appeal  is 
decided  (L.  A.,  1872,  s.  53). 

Appeals  from  Courts  of  Sicmmary  Jurisdiction. — If  any  person  feels 
aggrieved  by  any  order  or  conviction  made  by  a  Court  of  summary 
jurisdiction,  the  person  so  aggrieved  may  appeal  therefrom  to  the  next 
Court  of  Quarter  Sessions  (L.  A.,  1872,  s.  52). 

This  applies  only  to  offences  and  to  orders  forfeiting  licences  for 
unauthorised  alterations,  or  for  the  restoration  of  altered  premises  to 
their  original  state  (L.  A.,  1902,  s.  11),  and  not  to  licensing  applications, 
and  the  provisions  of  the  Summary  Jurisdiction  Acts,  1879  and  1884, 
will  apply  to  such  appeals  (Boulter  v.  Kent  JJ.,  supra). 

A  landlord  cannot  appeal  against  the  conviction  of  his  tenant  {R.  v. 
Andover  JJ.,  1886,  16  Q.  B.  D.  711 ;  50  J.  P.  549 ;  55  L.  J.  M.  C.  143 ; 
55  L.  T.  23 ;  34  W.  R  456). 

Stating  Case  for  the  High  Court. — Though  this  was  for  many  years 
the  common  method  of  appealing  on  points  of  law  from  the  decision  of 
the  licensing  justices,  it  cannot  be  resorted  to  now  that  the  licensing 
justices  have  been  held  not  to  be  a  Court  of  summary  jurisdiction.  But 
it  is  still  the  appropriate  method  of  obtaining  the  decision  of  the  High 
Court  on  points  of  law  involved  in  the  determination  of  any  appeal  at 
Quarter  Sessions. 

MaTidanms. — This  lies  where  the  licensing  justices  have  failed  to 
hear  and  determine  an  application  (see  Mandamus). 

Certiorari  and  Prohibition. — It  was  formerly  the  practice  for  any 
person  aggrieved  to  apply  to  the  High  Court  for  a  writ  of  certiorari 
to  bring  up  and  quash  the  grant  of  a  licence  made  without  jurisdiction, 
or  by  an  interested  or  biassed  justice ;  the  application  had  to  be  made 
within  six  months  of  the  grant  {B.  v.  Surrey  JJ.,  1888,  52  J.  P.  423 ; 
B.  V.  Fraser,  1893,  47  J.  P.  500).  Though  it  was  decided  in  B.  v.  Shar- 
man,  [1898]  1  Q.  B.  578,  that  certiorari  would  not  lie  to  the  licensing 
justices,  that  case  has  not  been  followed,  and  it  has  now  been  settled 
that  certiorari  will  lie  on  the  ground  that  the  grant  or  refusal  of  a 
licence  is  a  judicial  as  distinguished  from  a  purely  ministerial  act 
{B.  V.  Woodhouse  or  Leeds  JJ,  [1906]  2  K.  B.  501 ;  75  L.  J.  K.  B.  745 ; 
and  see  Certiorari,  Vol.  II.,  p.  625).  Prohibition  lies  to  prevent  the 
justices  from  entertaining  an  application  where  they  have  no  jurisdiction 
{B.  v.  Worcestershire  JJ. ;  B.  v.  Warwickshire  JJ.,  [1899]  1  Q.  B.  59  ; 
68  L.  J.  Q.  B.  109;  62  J.  P.  836;  47  W.  K.  134;  79  L.  T.  393;  15 
T.  L.  R  45 ;  19  Cox  C.  C.  198 ;  and  see  B.  v.  Woodhouse,  supra). 

V.  Closing  Hours. 

All  premises  in  which  intoxicating  liquors  are  sold  by  retail  shall  be 
closed  as  follows  : — 

(1)  If  situate  within  the  metropolitan  districts — 

{a)  On  Saturday  night  from  midnight  until  1  p.m.  on  the  following 
Sunday;  and 

(i)  On  Sunday  night  from  11  p.m.  until  5  A.M.  on  the  following 
mornmg;  and 

(c)  On  all  other  days  from  12.30  a.m.  until  5  a.m.  on  the  same 
morning. 
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(2)  If  situate  beyond  the  metropolitan  district,  and  in  the  metro- 
poHtan  police  district  or  in  a  town  {i.e.  an  urban  sanitary  district  under 
the  PubUc  Health  Act,  1872,  containing  a  thousand  inhabitants,  and 
any  adjacent  collection  of  houses  declared  to  be  part  of  such  town  by  an 
order  of  the  Quarter  Sessions),  or  in  a  populous  place  {i.e.  an  area  with 
a  population  of  not  less  than  one  thousand,  determined  by  reason  of  its 
density  to  be  a  populous  place  by  order  of  the  Quarter  Sessions) — 

{a)  On  Saturday  night  from  11  P.M.  until  12.30  P.M.  on  the  following 
morning;  and 

(h)  On  Sunday  from  10  p.m.  until  6  A.M.  on  the  following  morning; 

and 

(c)  On  other  days  from  11  p.m.  until  6  A.M.  on  the  following  day; 

and 

(3)  If  situate  elsewhere  than  in  the  metropolitan  district  or  the 
metropolitan  police  district  or  such  town  or  populous  place  as  afore- 
said— 

(a)  On  Saturday  from  10  p.m.  until  12.30  p.m.  on  the  following 

Sunday;  and 

ih)  On  Sunday  from  10  p.m.  until  6  A.M.  on  the  following  day; 
and 

(c)  On  other  days  from  10  P.M.  until  6  A.M.  on  the  following  day. 

In  any  case  the  premises  must  be  closed  on  Sunday  from  3  p.m. 
where  the  hour  of  opening  is  1  p.m.,  and  from  2.30  p.m.  where  it  is 
12.30  p.m.  until  6  p.m.,  and  during  the  whole  day  in  Wales  (44  &  45 
Vict.  c.  61).  Christmas  Day  and  Good  Friday  are  to  be  treated  as 
Sundays,  and  the  days  preceding  them  as  Saturdays ;  but  this  is  not  to 
alter  the  hours  during  which  such  premises  are  to  be  closed  on  Sunday 
when  Christmas  Day  immediately  precedes  or  succeeds  Sunday  (L.  A., 
1874,  ss.  3,  32). 

These  provisions  apply  to  retail  excise  licences  not  requiring  a 
justices'  certificate  {Martin  v.  Barker,  1881,  50  L.  J.  M.  C.  109 ;  45  L.  T. 
214;  45  J.  P.  749).  If  liquor  be  sold  on  premises  where  other  things 
are  sold,  the  part  used  for  selling  liquors  must  be  closed  during  closing 
hours,  thougli  the  rest  may  be  kept  open  {Brigden  v.  Heighes,  1876, 
1  Q.  B.  D.  330 ;  40  J.  P.  661 ;  Tassell  v.  Ovenden,  1877,  2  Q.  B.  D.  383 ; 
41  J.  P.  710). 

No  intoxicating  liquor  must  be  consumed  on  premises  licensed  as 
a  refreshment  house,  but  not  for  the  sale  of  any  intoxicating  liquor, 
during  the  hours  that  they  would  be  closed  if  an  inn  (L.  A.,  1872,  s.  27). 
Nor  must  any  such  house  be  kept  open,  or  any  refreshments  or  article 
be  sold  therein,  between  the  hour  at  which  places  licensed  for  the 
sale  of  intoxicating  liquor  in  the  district  are  required  to  be  closed 
and  four  o'clock  in  the  morning  (27  &  28  Vict.  c.  64,  s.  5 ;  L.  A.,  1874, 
8.  11). 

Bxemptions. — These  provisions  do  not  apply,  either  wholly  or  in  part, 
in  the  following  cases : — 

(1)  The  local  authority  of  any  licensing  district,  if  satisfied  that  it 
is  necessary  or  desirable  so  to  do  for  the  accommodation  of  any  con- 
siderable number  of  persons  attending  any  public  market,  or  following 
any  lawful  trade  or  calling,  may  grant  to  any  licensed  victualler,  keeper 
of  a  refreshment  house,  or  holder  of  a  retail  licence  for  the  sale  of  beer 
or  cider,  in  respect  of  premises  in  the  immediate  neiglibourhood  of  such 
market  or  place,  an  order  exempting  him  from  the  provisions  as  to 
closing  his  premises  on  such  days  and  during  such  time,  except  between 
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the  hours  of  one  and  two  of  the  clock  in  the  morning,  as  may  be 
specified  in  such  order.  A  notice,  as  prescribed  by  the  local  authority, 
stating  the  days  and  hours  during  which  the  premises  may  be  open 
must  be  affixed  in  a  conspicuous  position  outside  the  premises. 

The  order  may  be  withdrawn  or  altered  as  the  local  authority  may 
think  fit. 

The  following  are  the  local  authorities  for  the  above  purposes  : — 

(a)  In  the  metropolitan  police  district,  the  commissioner  of  police 
for  the  metropolis,  subject  to  the  approbation  of  a  Secretary  of  State. 

(b)  In  the  City  of  London  and  the  liberties  thereof,  so  far  as  they 
are  not  included  in  the  metropolitan  police  district,  the  commissioner 
of  city  police,  subject  to  the  approbation  of  the  Lord  Mayor. 

(c)  In  any  other  place,  two  justices  of  the  peace  in  petty  sessions 
assembled  (L.  A.,  1872,  s.  26 ;  L.  A.,  1874  ss.  4,  5). 

And  see  Occasional  Licences  (2),  p.  173. 

(2)  The  licensing  justices  on  the  grant  or  renewal  of  a  licence  may, 
under  similar  circumstances  and  subject  to  like  conditions,  grant  a  keeper 
of  a  refreshment  house  not  selling  intoxicating  liquor  a  licence  exempting 
him  from  the  provisions  as  to  closing  between  the  hours  of  two  and  four 
o'clock  in  the  morning,  or  any  part  of  such  hours,  during  such  days, 
times,  or  hours  as  shall  be  specified  in  such  licence  (28  &  29  Vict.  c.  77, 
8.  2 ;  L.  A.,  1872,  Sched.  IL). 

(3)  The  licensing  justices,  outside  the  metropolitan  district,  may 
vary  the  hours  of  closing  on  Sundays,  Good  Friday,  or  Christmas 
Day,  so  as  to  accommodate  such  hours  to  the  hours  of  public  worship, 
by  directing  that  the  premises  shall  be  closed  until  1  p.m.  instead  of 
12.30  P.M.,  in  which  case  the  premises  shall  be  closed  from  3  p.m. 
until  6  P.M.,  instead  of  from  2.30  p.m.  until  6  p.m.  Such  order  is  not 
to  come  into  force  until  one  month  after  its  date,  it  must  be  advertised 
as  the  justices  direct,  and  is  to  remain  in  force  until  revoked  (L.  A., 
1874,  s.  6). 

(4)  Sales  of  intoxicating  liquors  to  bond-fide  travellers  and  lodgers 
for  consumption  on  the  premises  may  take  place  at  any  time,  as  may 
also  sales  at  a  railway  station  to  persons  arriving  at  or  departing  from 
such  station  by  railroad,  even  though  such  persons  take  tickets  and 
travel  only  for  the  purpose  of  obtaining  drink  (  Williams  v.  Macdonald, 
1899,  68  L.  J.  Q.  B.  678).  It  is  enough  that  the  seller  honestly,  and 
after  taking  reasonable  precautions  to  ascertain  the  truth,  believed  the 
buyer  to  be  a  bond-fide  traveller.  No  person  is  a  traveller  unless  the 
place  where  he  lodged  during  the  preceding  night  is  at  least  three  miles 
distant  from  the  place  where  he  demands  to  be  supplied,  such  distance 
being  measured  by  the  nearest  public  thoroughfare  (L.  A.,  1874,  s.  10). 

A  person  who  has  travelled  three  miles  simply  for  the  purpose  of 
obtaining  liquor  is  not  a  bond-fide  traveller  {Pcnn  v.  Alexander,  [1893] 
1  Q.  B.  522 ;  68  L.  T.  355 ;  57  J.  P.  118 ;  9  T.  L.  R.  249 ;  62  L.  J.  M.  C. 
65  ;  41  W.  R.  392). 

See  also  Six- Day  Licences  and  Early  Closing  Licences,  pp.  173,  174. 


VI.  Disqualifications. 

No  licence  may  be  granted  to  any  person,  or  in  respect  of  any  premises 
declared  to  be  disqualified,  during  the  continuance  of  such  disqualification; 
any  licence  so  granted  is  void  (L.  A.,  1872,  s.  44). 
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1.  Of  Person. — The  following  disqualify  persons  for  holding  licences 
either  absolutely  or  for  certain  periods : — 

(1)  A  second  conviction  for  illicit  selling  may  by  order  of  the  Court 
convicting  the  person  disqualify  him  for  a  term  not  exceeding  five  years. 
On  a  third  or  subsequent  conviction  he  may  be  disqualified  for  any  term 
of  years,  or  for  ever  (L.  A.,  1872,  s.  3). 

(2)  Conviction  of  a  licensed  person  for  permitting  his  premises  to  be 
a  brothel  disqualifies  him  for  ever  {ibid.,  s.  15). 

(3)  A  second  conviction  for  knowingly  lodging  or  harbouring  thieves 
or  reputed  thieves,  or  knowingly  allowing  them  to  meet  or  assemble  or 
deposit  stolen  goods  on  the  licensed  premises,  disqualifies  the  person 
convicted  for  two  years  (34  &  35  Vict.  c.  112,  s.  10). 

(4)  Every  person  convicted  of  felony  shall  be  disqualified  for  ever 
from  selling  spirits  by  retail,  and  every  person  convicted  of  felony  or  of 
selling  spirits  without  a  licence  shall  be  disqualified  for  ever  from  selling 
by  retail  beer  and  cider  (excepting  under  the  licences  numbered  (3)  and 
(4)  on  p.  171)  or  wine  (excepting  under  the  licence  numbered  2  (a)  on 
p.  168)  (3  &  4  Vict.  c.  61,  s.  7 ;  23  Vict.  c.  27,  s.  22 ;  33  &  34  Vict.  c.  29, 
8.  14). 

(5)  Making  use  of  a  forged  justices'  licence  purporting  to  be  any  one 
of  the  licences  numbered  (2),  (3),  {oh),  and  (7)  on  pp.  171,  172,  knowing 
it  to  have  been  forged,  disqualifies  for  life  from  holding  any  of  the  said 
licences  (32  &  33  Vict.  c.  27,  s.  11). 

(6)  Being  a  sheriff's  officer,  or  officer  executing  the  legal  process  of  any 
Court  of  justice  (9  Geo.  iv.  c.  61,  s.  16;  11  Geo.  iv.  and  1  Will.  iv.  c.  64, 
8.  2  ;  23  Vict.  c.  27,  s.  8) ;  as  to  the  licences  numbered  (1),  (2),  (4),  (5a), 
and  (6)  on  pp.  171,  172. 

(7)  Not  being  the  real  resident  occupier  of  the  premises  in  respect  of 
wliicli  a  justices'  licence  to  sell  beer  by  retail  is  sought  (3  &  4  Vict.  c.  61, 
8.  1),  unless  the  applicant — {a)  being  a  dealer  in  strong  beer  applies  for 
an  additional  off-licence  for  the  sale  of  beer  by  retail  {B.  v.  De  Ridzen  and 
Glamorganshire  JJ.,  1875,  1  Q.  B.  D.  55;  45  L.  J.  M.  C.  57;  33  L.  T. 
726;  40  J.  P.  150;  24  W.  K.  343);  or  {h)  is  the  keeper  of  a  restaurant 
or  eating-house  (L.  A.,  1902,  s.  22). 

2.  Of  Premises. — (1)  No  premises,  not  licensed  before  August  10, 
1872,  for  the  sale  of  intoxicating  liquor  to  be  consumed  thereon,  shall  be 
qualified  to  receive  a  licence  for  such  sale,  unless — 

(i.)  Not  being  a  railway  refreshment  room,  they  be  of  not  less  than 
the  following  annual  value : — 

If  within  the  City  of  London,  the  jurisdiction  of  the  London  County 
Council,  or  the  four-miles  radius  from  Charing  Cross,  or  a  town  of  not 
less  than  one  hundred  thousand  inhabitants,  fifty  pounds  per  annum ;  or, 
if  the  licence  do  not  authorise  the  sale  of  spirits,  thirty  pounds  per  annum : 

If  elsewhere,  and  within  a  town  containing  not  less  than  ten  thousand 
inhabitants,  thirty  pounds  per  annum ;  or,  if  the  licence  do  not  authorise 
the  sale  of  spirits,  twenty  pounds  per  annum : 

If  situated  elsewhere,  and  not  within  any  such  town,  fifteen  pounds 
per  annum ;  or,  if  the  licence  do  not  authorise  the  sale  of  spirits,  twelve 
pounds  per  annum. 

(ii.)  Unless  the  house,  exclusive  of  the  living  rooms,  contains  two 
rooms,  if  licensed  for  the  sale  of  spirits,  and  otherwise  one  room,  for  the 
accommodation  of  the  public.  The  premises  must  also,  in  the  opinion  of 
the  licensing  authority,  be  structurally  adapted  to  the  class  of  licence 
applied  for  (L  A.,  1872,  ss.  45,  46,  47). 

VOL.  VIII.  14 
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(2)  No  premises  licensed  before  August  10,  1872,  shall  be  qualified, 
unless — 

(i.)  If  the  licence  be  for  the  sale  of  beer  or  cider  to  be  consumed  on 
the  premises,  or  be  a  wholesale  beer  dealer's  additional  retail  off-licence 
granted  after  1870,  the  premises  be  valued  at  not  less  than  fifteen  pounds 
per  annum,  if  within  the  Bills  of  Mortality,  or  in  towns  containing  ten 
thousand  inhabitants;  nor  less  than  eleven  pounds  per  annum  in 
places  exceeding  two  thousand  five  hundred  inhabitants ;  not  less  than 
eight  pounds  per  annum  in  other  places  (3  &  4  Vict.  c.  61,  ss.  1,  18 ; 
26  &  27  Vict.  c.  33,  s.  1 ;  33  &  34  Vict.  c.  29,  s.  10 ;  L.  A.,  1872,  ss.  46, 
47). 

(ii.)  If  the  licence  be  to  a  refreshment  house  for  the  sale  of  foreign 
wine  by  retail  to  be  consumed  on  the  premises,  the  premises  be  valued 
at  ten  pounds  a  year,  or  at  twenty  pounds  a  year  if  the  population  of 
the  place  exceeds  ten  thousand  (23  Vict.  c.  27,  s.  7 ;  L.  A.,  1872,  s.  46). 

(3)  No  premises,  whether  licensed  before  or  after  August  10,  1872, 
for  the  sale  of  beer  or  cider  for  outdoor  consumption,  shall  be  qualified, 
unless  they  comply  with  the  requirements  as  to  annual  value  contained 
in  (2)  (i.)  above  (3  &  4  Vict.  c.  61,  ss.  1,  18).  But  this  does  not  apply  to 
a  wholesale  beer  dealer's  additional  retail  off-licence  which  was  in  force 
on  July  14,  1870  (26  &  27  Vict.  c.  33,  s.  1 ;  33  &  34  Vict.  c.  29,  s.  10). 

Note. — Out-door  wine  houses,  table-beer  houses,  sweets  and  spirits 
houses  do  not  require  a  valuation  qualification. 

(4)  Where  two  convictions  for  the  offences  specified  in  1  (3)  above 
have  taken  place  within  three  years  in  respect  of  the  same  premises, 
whether  the  persons  convicted  were  or  were  not  the  same,  the  premises 
are  disqualified  for  one  year  from  the  date  of  the  last  conviction  (34  & 
35  Vict.  c.  112,  s.  10). 

(5)  If  the  licences  of  two  persons  licensed  in  respect  of  the  same 
premises  are  forfeited  within  any  period  of  two  years,  the  premises 
shall  be  disqualified  for  one  year  from  the  date  of  the  last  forfeiture. 
This  does  not  apply  to  a  conviction  of  any  person  licensed  for  any 
premises  on  August  10,  1872,  so  long  as  he  is  licensed  in  respect  of  the 
same  premises  (L.  A.,  1872,  s.  31). 

VII.  Protection  of  Owners. 

"  For  a  long  series  of  years  licensing  practice  has  suffered  from  a 
gradual  tendency  to  emphasise  the  importance  of  the  relation  of  the 
licence  to  the  property,  and  to  minimise  the  importance  of  the  relation 
of  the  licence  to  the  person  ...  to  look  upon  the  licensed  person  as 
unimportant  and  capable  of  ready  change,  and  to  look  at  the  premises 
as  the  essential  element  of  the  licence"  (Fletcher  Moulton,  L.J.,  in 
R,  V.  Woodhmise,  [1906]  2  K.  B.,  at  p.  530).  This  tendency  doubtless 
had  its  origin  in  the  rise  of  the  tied-house  system,  and  has  since  been 
furthered  by  the  requirements  of  the  justices,  involving  large  expendi- 
ture on  the  improvement  of  licensed  houses.  The  result  has  been  the 
statutory  recognition  of  the  owner,  and  certain  rights  have  been  conferred 
on  him  for  the  protection  of  his  property. 

The  "  owner  of  licensed  premises  "  means  the  person  for  the  time 
being  entitled  to  receive,  either  on  his  own  account,  or  as  mortgagor  or 
other  incumbrancer  in  possession,  the  rack-rent  of  such  premises  (L.  A., 
1872,  8.  74). 

Every  person  applying  for  a  new  licence  or  the  renewal  of  a  licence, 
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must  state  the  name  of  the  owner  of  the  premises,  which  must  then  be 
entered  in  the  register  of  hcences  and  indorsed  on  the  licence.  Such 
person  is  then  deemed  to  be  the  owner,  but  any  person  may,  on  satisfying 
a  Court  of  summary  jurisdiction  that  he  is  the  real  owner,  obtain  an 
order  substituting  his  name  as  owner.  An  owner  may,  on  payment  of 
one  shilling,  inspect  and  take  copies  of  the  register  {ibid.,  s.  36). 

Any  person  having  a  title  prior  or  paramount  to  the  occupier  of  the 
premises  may,  on  payment  of  one  shilling,  be  registered  as  owner,  but 
one  only  of  those  having  a  joint-interest  may  be  registered  (L.  A.,  1874, 
s.  29). 

Provisions  have  been  made  requiring  service  of  notice,  on  the  owner, 
of  the  following  matters  : — 

(1)  Any  conviction  relating  to  any  premises  which  is  entered  in  the 
register  (L.  A,  1872,  s.  70 ;  L.  A.,  1902,  s.  9  (3)). 

(2)  If  satisfied  that  the  owner  is  entitled  to  have  the  order  cancelled, 
the  Court  may  direct  it  to  be  cancelled,  and  it  is  thereon  void  (L.  A., 
1872,  s.  56). 

(3)  Where,  on  an  application  for  renewal,  any  order  for  alteration 
has  been  made  (L.  A.,  1902,  s.  11 ;  and  see  p.  199). 

(4)  Where  an  application  is  made  to  remove  a  licence  (L.  A.,  1872, 
s.  50 ;  and  see  p.  203). 

(5)  Where  the  licensed  premises  are  disqualified  under  sec.  31  of 
the  L.  A,  1872. 

In  certain  cases  where  a  licence-holder  is  convicted,  or  a  licence 
forfeited,  the  owner  may  apply  for  a  temporary  authority  (see  p.  202). 

An  owner  cannot  appeal  to  Quarter  Sessions  against  the  conviction 
of  his  tenant  the  licence-holder  {B.  v.  Andover  J  J.,  1886,  16  Q.  B.  D. 
711 ;  55  L.  J.  M.  C.  143 ;  55  L.  T.  23 ;  2  T.  L.  K.  546 ;  50  J.  P.  549 ;  34 
W.  K.  456). 

An  owner  is  probably  entitled  to  join  the  licence-holder  in  an  appeal 
against  a  refusal  to  renew  the  licence  {Feist  v.  Tower  J  J.,  1904,  68  J.  P. 
264),  and  a  mortgagor  may  appeal  where  there  is  a  covenant  by  the 
tenant  to  assign  and  to  do  all  acts  necessary  to  vest  the  licence  in  the 
mortgagor  {Garrett  v.  Middlesex  JJ.,  1884,  12  Q.  B.  D.  620 ;  53  L.  J.  M.  C. 
81 ;  48  J.  P.  357 ;  32  W.  E.  646). 

In  those  cases  in  which  an  owner  may  apply  for  a  temporary 
authority  and  subsequently  for  a  transfer  (see  p.  202),  he  may  appeal 
to  Quarter  Sessions  against  a  refusal  {R.  v.  West  Biding  JJ.,  1883, 
11  Q.  B.  D.  417 ;  48  J.  P.  149 ;  52  L.  J.  M.  C.  99). 

VIII.  Offences. 

Offences  against  the  Licensing  Acts  are  prosecuted  under  the  pro- 
visions of  the  Summary  Jurisdiction  Acts,  but  certain  offences  (being 
(23)  infra)  may  be  tried  before  a  single  justice  (L.  A.,  1872,  s.  51). 

Justices  disqualified  to  act  as  licensing  justices  (see  p.  178)  are 
equally  di8([ualified  to  try  offences  against  the  Licensing  Acts,  excepting 
in  tlie  case  of  certain  offences  (being  (23)  and  (24)  infra;  L.  A.,  1872, 
8.  60 ;  L.  A,  1872,  s.  12 ;  L.  A,  1902,  s.  2). 

All  convictions  of  licence-holders  as  such  must  be  entered  in  the 
register  (see  p.  174).  Where  the  clerk  of  the  convicting  Court  is  not 
also  the  clerk  of  the  licensing  justices  he  must  transmit  to  the  latter 
a  notice  of  any  conviction  for  insertion  in  the  register  (L.  A.,  1902,  s.  9). 

Evidence  of  any  conviction  for  an  offence  under  the  Licensing  Acts, 
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1872, 1874,  and  1902  shall  not,  after  five  years,  be  admissible  against  any 
person  for  the  purpose  of  subjecting  him  to  an  increased  penalty  or  to 
any  forfeiture  (L.  A.,  1872,  s.  32  ;  L.  A.,  1874,  s.  1 ;  L.  A.,  1902,  s.  34). 

Power  is  given  to  the  Court  to  mitigate  penalties,  but  the  Court 
may  not,  except  in  the  case  of  a  first  offence,  reduce  the  penalty  to  less 
than  twenty  shillings  (L.  A.,  1874,  s.  12). 

Otfences  under  the  Licensing  Acts  may  be  conveniently  dealt  with 
under  the  following  heads : — 

[Note. — The  penalties  prescribed  are  the  maximum  penalties.] 

Illicit  Selling  or  Buying  of  Intoxicating  Liquor,  and  Offences  Connected 
therewith. 

(1)  To  sell  or  expose  for  sale  by  retail  any  intoxicating  liquor  with- 
out being  duly  licensed  to  sell  the  same,  or  at  any  place  not  authorised 
by  the  licence;  or,  being  the  occupier  of  unlicensed  premises,  to  be 
privy  or  consenting  to  the  sale  thereon  of  any  intoxicating  liquor. 

Penalties. — First  offence,  £50,  or  imprisonment  with  or  without  hard 
labour  for  one  month ;  second  offence,  £100  or  like  imprisonment  for 
three  months,  forfeiture  of  licence,  offender  may  be  disqualified  for  five 
years;  third  offence,  £100  or  like  imprisonment  for  six  months,  forfeiture 
of  licence,  offender  may  be  disqualified  for  any  term  of  years  or  for 
ever.  On  any  conviction  the  Court  may  forfeit  all  intoxicating  liquor 
found  in  the  possession  of  the  offender  and  the  vessels  containing  such 
liquor  (L.  A.,  1872,  ss.  3,  4). 

"  Intoxicating  liquor  "  means  spirits,  wine,  beer,  porter,  cider,  perry, 
and  sweets,  and  any  fermented,  distilled,  or  spirituous  liquor  which 
cannot,  according  to  any  law  for  the  time  being  in  force,  be  legally  sold 
without  a  licence  from  the  Inland  Eevenue  (L.  A.,  1872,  s.  74).  The 
provision  applies  to  all  public-houses,  alehouses,  houses  included  in  the 
Wine  and  Beerhouse  Acts,  and  all  those  persons  requiring  a  justices^ 
licence  or  certificate.  In  cases  where  a  justices'  licence  is  not  required 
by  law,  a  sale  by  a  person  duly  licensed  in  other  respects  is  not  an 
infringement  of  sec.  3,  supra  (cp.  Palmer  v.  Thatcher,  1878,  3  Q.  B.  D. 
346;  47  L.  J.  M.  C.  54;  42  J.  P.  213).  In  proving  the  sale  or  con- 
sumption of  intoxicating  liquor  in  this  connection,  it  is  not  necessary  to 
show  that  any  money  actually  passed,  or  any  intoxicating  liquor  was 
actually  consumed,  if  the  Court  hearing  the  case  be  satisfied  that  a 
transaction  in  the  nature  of  a  sale  actually  took  place,  or  that  any 
consumption  of  intoxicating  liquor  was  about  to  take  place ;  and  proof 
of  consumption,  or  intended  consumption,  of  intoxicating  liquor  on 
premises  to  which  a  licence  is  attached,  by  some  person  other  than  the 
occupier,  or  a  servant,  in  such  premises,  shall  be  evidence  that  such 
liquor  was  sold  to  the  person  consuming,  or  being  about  to  consume, 
or  carrying  away  the  same  by  or  on  behalf  of  the  holder  of  such  licence 
(L.  A.,  1872,  s.  62).  All  the  substantial  elements  of  a  sale  must  take 
place  on  the  licensed  premises,  in  the  case  both  of  on-licences  and  of 
off-licences  {Pletts  v.  Camphell,  [1895]  2  Q.  B.  229 ;  64  L.  J.  M.  C.  225 ; 
73  L.  T.  344;  43  W.  R  634;  59  J.  P.  502;  15  K.  493;  Pletts  v.  Beattie, 
[1896]  1  Q.  B.  519;  60  J.  P.  185;  65  L.  J.  M.  C.  86;  74  L.  T.  148; 
Mm^rison  v.  Stuhhs,  1897,  61  J.  P.  486;  Hewitt  v.  Jarvis,  1903,  68  J.  P. 
54 ;  StricJcland  v.  Whittaker,  1904,  68  J.  P.  235 ;  52  W.  K.  538 ;  90  L.  T. 
445;  20  T.  L.  R  224;  Pasqicier  v.  Neale,  [1902]  2  K.  B.  287;  67  J.  P. 
49;  71  L.  J.  K.  B.  835;  51  W.  R  92;  87  L.  T.  230;  18  T.  L.  R  704). 
The  sale  mentioned  in  the  section  is  such  a  sale  as  takes  place  between 
buyer  and  seller  in  ordinary  shops  or  places  of  business;  and  where 
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there  is  a  club  or  association  of  persons,  on  the  footing  of  a  subscription 
club,  the  committee  of  which  buy  liquor  for  the  whole  body,  and  then 
distribute  it  among  the  members  according  to  rules  and  by-laws  of  their 
own,  a  sale  is  not  effected  within  the  section  {Graff  v.  Uvans,  1882, 
8  Q.  B.  D.  373 ;  51  L.  J.  M.  C.  25  ;  46  J.  P.  262 ;  46  L.  T.  347 ;  30  W.  E. 
380).  In  the  same  way,  if  a  limited  company  keep  a  club  for  the  use  of 
the  company,  and  the  directors  purchase  liquor  and  direct  the  manager 
or  servant  to  distribute  it  among  the  shareholders  according  to  a  fixed 
tariff,  what  he  does  is  not  a  sale  {Newell  v.  Hemingway,  1889,  53  J.  P. 
324;  58  L.  J.  M.  C.  47 ;  60  L.  T.  544).  A  licence,  however,  is  required 
in  the  case  of  a  proprietary  club  {Boiuyer  v.  Percy  Cluh,  [1893]  2  Q.  B. 
154;  57  J.  P.  470 ;  42  W.  R  29 ;  69  L.  T.  447 ;  National  Sporting  Club 
V.  Cope,  1900,  64  J.  P.  310;  48  W.  R.  446;  82  L.  T.  352;  16  T.  L.  R. 
158);  and  so  likewise  does  a  sham  club  {Uvans  v.  Hemingway,  1888, 
52  J.  P.  134.  See  further,  Newman  v.  Jones,  1886,  17  Q.  B.  D.  132; 
50  J.  P.  373;  55  L.  J.  M.  C.  113;  55  L.  T.  327;  Stevens  v.  Wood,  1890, 
54  J.  P.  742 ;  Woodley  v.  Simmonds,  1896,  60  J.  P.  150 ;  12  T.  L.  R. 
196). 

(2)  For  any  holder  of  an  off-licence  to  be  privy  or  consenting  to  the 
drinking  of  liquor  {a)  on  the  premises  where  it  was  sold,  or  on  premises 
near  to  or  adjoining  such  premises  if  they  belong  to  the  seller,  or  are 
under  his  control,  or  are  used  by  his  permission ;  or,  (b)  on  any  highway 
adjoining  or  near  such  premises. 

Penalties. — First  offence,  £10 ;  subsequent  offences,  £20  (L.  A.,  1872, 
8.  5), 

It  was  held  in  Bath  v.  White  (1878,  3  C.  P.  D.  175;  42  J.  P.  375; 
26  W.  R.  617)  that  where  the  liquor  was  taken  to  neighbouring 
premises  (not  being  the  seller's)  a  few  yards  distant,  and  drunk  partly 
on  such  premises  and  partly  on  the  highway  that  the  seller  could 
not  be  convicted  as  the  evidence  did  not  show  any  privity,  consent,  or 
convenience  on  his  part. 

(3)  For  any  holder  of  an  off-licence  to  take  or  to  allow  liquors  to  be 
taken  from  the  licensed  premises  to  be  sold  on  his  account,  and  to  be 
drunk  (a)  in  any  other  house  or  tent,  shed,  or  building  belonging  to  or 
hired,  used,  or  occupied  by  him;  or  {h)  on  or  in  any  place,  whether 
enclosed  or  not,  and  whether  or  not  a  public  thoroughfare. 

Penalties. — As  under  (2),  supra  (L.  A.,  1872,  s.  6). 

It  is  enough  for  the  prosecution  to  show  that  the  liquor  was  taken 
to  be  consumed  in  such  place  with  intent  to  evade  the  conditions  of 
the  licence.  The  accused  must  then  prove  that  such  premises  do  not 
belong,  etc.,  to  him  {ibid.). 

(4)  For  any  person  licensed  to  sell  beer  or  cider  to  permit  or  suffer 
any  wine  or  spirits,  sweets  or  made  wines,  mead,  or  metheglin  to  be 
brought  on  the  premises  for  consumption  there,  or  to  be  drunk  or 
consumed  there. 

Penalty. — £20  over  and  above  excise  penalties  (4  &  5  Will.  iv.  c.  85, 
8.  16) ;  also  liable  to  the  penalties  under  (1),  supra. 

(5)  For  any  licensed  person  not  to  aftix  to  the  licensed  premises  his 
name  with  the  word  "  licensed  "  and  a  description  of  the  business  for 
which  he  is  licensed;  or,  for  any  person  to  have  any  notice  on  his 
premises  importing  that  he  is  licensed  to  sell  any  intoxicating  liquor 
which  he  is  not  authorised  to  sell. 

Penalties. — First  offence,  £10;  subsequent  offences,  £20  (L.  A.,  1872, 
s.  11). 
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The  notice  must  be  in  such  form  as  the  licensing  justices  may  direct 
{ibid.,  and  L.  A.,  1874,  s.  28).  If  the  licence  be  a  six-day  and/or  early- 
closing  licence,  the  notice  must  so  state  (L.  A,  1872,  s.  49  ;  L.  A., 
1874,  s.  7). 

(6)  For  any  person  who  by  conviction  for  felony  has  become  dis- 
qualified for  selling  spirits  by  retail,  to  sell  spirits  by  retail. 

Fe7ialties.—As  under  (1),  supra  (33  &  34  Vict.  c.  29,  s.  14). 

A  licence  in  the  hands  of  a  person  so  convicted  is  void  and  cannot 
be  transferred  (E.  v.  Vine;  Vine  v.  Leeds  JJ.,  1875,  L.  R  10  Q.  B.  195 ; 
39  J.  P.  213  ;  44  L.  J.  M.  C.  60 ;  31  L.  T.  842 ;  23  W.  E.  649). 

(7)  For  a  licensed  person  to  have  in  his  possession  on  the  licensed 
premises  any  description  of  intoxicating  liquor,  which  he  is  not  licensed 
to  sell,  unless  he  can  account  for  its  possession  to  the  satisfaction  of 
the  Court. 

Penalties. — First  offence,  £10  ;  subsequent  offences,  £20.  The  liquor 
and  vessels  containing  it  shall  be  forfeited  (L.  A.,  1872,  s.  10). 

(8)  For  any  person  to  sell  or  expose  for  sale  any  intoxicating  liquor 
in  any  booth,  tent,  or  place  (not  being  premises  in  which  he  is  duly 
authorised  to  sell  the  same  throughout  the  year)  within  the  limits  of 
holding  any  lawful  and  accustomed  fair,  without  an  occasional  licence 
authorising  such  sale. 

Penalties. — As  under  (1),  supra  (L.  A.,  1874,  s.  18). 

Selling  or  Buying  during  Prohibited  Hours,  and  Offences  Connected 

Therewith. 

(9)  For  any  person  during  prohibited  hours  (a)  to  sell  or  expose 
for  sale  on  the  premises  any  intoxicating  liquor ;  or  (b)  to  open  or  keep 
the  premises  open  for  the  sale  of  intoxicating  liquors ;  or  (c)  to  allow 
intoxicating  liquors,  although  purchased  before  the  hours  of  closing,  to 
be  consumed  on  the  premises. 

Penalties. — First  offence,  £10 ;  any  subsequent  offence,  £20  (L.  A., 
1874,  s.  9). 

This  does  not  apply  to — 

(a)  The  sale  of  liquors  by  wholesale  dealers  (L.  A.,  1872,  s.  72 ;  P.  v. 
Jenkins,  1891,  55  J.  P.  824;  61  L.  J.  M.  C.  57;  65  L.  T.  857;  40  W.  E. 
318); 

(b)  The  supply  to  private  friends,  bond  fide  entertained  by  the  licensee 
at  his  own  expense  (L.  A.,  1874,  s.  30).  But  to  suddenly  convert  his 
customers  into  private  friends  at  closing  time  would  be  a  mere  evasion 
of  the  section  {Corbet  v.  Haigh,  1879,  5  C.  P.  D.  50 ;  42  L.  T.  185 ; 
44  J.  P.  39 ;  28  W.  E.  430) ; 

(c)  Any  sale  by  the  holder  of  an  on-licence  to  bond-fide  travellers. 
No  person  is  to  be  deemed  a  bond-fide  traveller  unless  the  place  where 
he  lodged  the  preceding  night  is  at  least  three  miles  distant  from  the 
place  where  he  demands  to  be  supplied  with  liquor,  such  distance  to  be 
calculated  by  the  nearest  public  thoroughfare  (L.  A.,  1874,  s.  10).  A 
person  who  travels  over  three  miles  for  the  express  purpose  of  being 
served  is  not  a  bond-fide  traveller  {Penn  v.  Alexander,  [1893]  1  Q.  B. 
522 ;  57  J.  P.  118 ;  68  L.  T.  355  ;  41  W.  E.  92  ;  17  Cox  C.  C.  615).  The 
liquor  must  be  consumed  on  the  premises  {Mountfield  v.  Ward,  [1897] 
1  Q.  B.  326 ;  61  J.  P.  216 ;  66  L.  J.  Q.  B.  246 ;  76  L.  T.  202  ;  45  W.  E. 
288 ;  18  Cox  C.  C.  515 ;  13  T.  L.  E.  159). 

If  in  the  course  of  proceedings  the  licensee  satisfies  the  justices  that 
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he  truly  believed  that  the  person  supplied  was  a  lond-fide  traveller,  and 
that  he  took  all  reasonable  precautions  to  ascertain  whether  or  not  he 
was  such  a  traveller,  the  justices  must  dismiss  the  case,  and  may  direct 
proceedings  to  be  instituted  under  (16),  infra  (L.  A.,  1874,  s.  10). 

No  six-day  licensee  may  sell  on  a  Sunday  to  any  person  not  lodging 
in  his  house  (L.  A.,  1874,  s.  10). 

As  to  who  are  hond-fide  travellers,  see  Sheasdy  v.  Oldham,  1891, 
55  J.  P.  214;  60  L.  J.  M.  C.  81;  Da7nes  v.  Bond,  1891,  55  J.  P.  503; 
Cowa2J  V.  Atherton,  [1893]  1  Q.  B.  49  ;  68  L.  T.  88 ;  57  J.  P.  8 ;  41  W.  E. 
158 ;  Gallimore  v.  Goodall,  1874,  38  J.  P.  597 ;  Watt  v.  Glenister,  1875, 
40  J.  P.  181;  32  L.  T.  856;  Feache  v.  Colman,  1866,  L.  E.  1  C.  P.  324; 
35  L.  J.  M.  C.  118 ;  14  W.  E.  439. 

As  to  the  three-mile  limit,  see  Coulhert  v.  Twice,  1875,  1  Q.  B.  D.  1 ; 
40  J.  P.  533 ;  45  L.  J.  M.  C.  7 ;  33  L.  T.  340 ;  24  W.  E.  41 ;  Graham  v. 
31'Dougall,  1904,  6  F.  (Just.)  57. 

(d)  Any  sale  by  the  holder  of  an  on-licence  to  persons  lodging  in  his 
house  (L.  A.,  1874,  s.  10),  even  for  the  entertainment  of  the  lodger's 
friends  (Cope  v.  Landles,  1896,  13  T.  L.  E.  18). 

{e)  Any  sale  at  a  railway  station  to  persons  arriving  at  or  departing 
from  such  station  by  railroad  (ibid.). 

Where  a  person  bought  a  ticket  and  departed  by  train  for  the  sole 
purpose  of  getting  a  drink  it  was  held  that  he  came  within  the  above 
exception  (Williams  v.  Macdonald,  [1899]  2  Q.  B.  308;  63  J.  P.  501; 
68  L.  J.  Q.  B.  678 ;  47  W.  E.  701 ;  80  L.  T.  758 ;  15  T.  L.  E.  343). 

It  is  enough  that  the  premises  are  as  effectively  closed  as  the  circum- 
stances admit  of,  as  where  a  draper  bond  fide  shut  off  the  adjoining 
grocer's  shop  which  was  licensed  though  it  could  be  approached  through 
the  house  (Brigden  v.  Heighes,  1876,  1  Q.  B.  D.  330 ;  40  J.  P.  661 ; 
45  L.  J.  M.  C.  58  ;  34  L.  T.  242 ;  24  W.  E.  272). 

It  is  not  sufficient  evidence  of  keeping  open  to  show  that  there  were 
customers  remaining  on  the  premises  after  closing  hours,  if,  in  fact,  the 
house  was  closed  (Jeffrey  v.  Weaver,  [1899]  2  Q.  B.  449;  63  J.  P.  663; 
68  L.  J.  Q.  B.  817 ;  47  W.  E.  638  ;  81  L.  T.  193 ;  15  T.  L.  E.  422 ;  Com- 
missioners of  Police  V.  Roberts,  [1904]  1  K.  B.  369 ;  73  L.  J.  K.  B.  231 ; 
68  J.  P.  39). 

No  element  of  sale  must  take  place  in  prohibited  hours,  e.g.  appro- 
priation to  the  contract  (Saunders  v.  Thorney,  1898,  62  J.  P.  404 ;  78 
L.  T.  627;  14  T.  L.  E.  346),  or  delivery  (Noblett  v.  Ropkinson,  [1905] 
2  K.  B.  214 ;  69  J.  P.  269  ;  74  L.  J.  K.  B.  544 ;  53  W.  E.  637 ;  92  L.  T. 
462 ;  21  T.  L.  E.  448). 

(10)  Omitting  to  keep  affixed  to  licensed  premises  a  notice  of  any 
order  made  by  the  local  authority  (see  p.  207)  exempting  from  closing 
hours. 

Penalty.— £6  (L.  A.,  1872,  s.  26). 

(11)  For  any  person  to  keep  affixed  to  his  premises  such  notice 
without  having  obtained  an  order  from  the  local  authority. 

Penalty. — £10  (ibid.). 

(12)  For  any  person  keeping  a  licensed  refreshment  house,  not  being 
licensed  for  the  sale  of  intoxicating  liquors,  to  allow  intoxicating  liquors 
to  be  consumed  on  the  premises  during  the  hours  when  inns  must  be 
closed. 

Penalties. — First  offence,  £10;  any  subsequent  offence,  £20  (L.  A., 
1872,  s.  27). 

(13)  For  any  person  keeping  a  refreshment  house  which  is  licensed 


216  LICENSING;  LICENSING  ACTS 

for  the  sale  of  foreign  wine  on  condition  that  it  shall  be  closed  at 
10  P.M. — (a)  to  sell  or  expose  for  sale  any  intoxicating  liquor ;  or  (Jb)  to 
open  or  keep  open  such  house  for  the  sale  of  intoxicating  liquor ;  or  (c)  to 
allow  any  intoxicating  liquors  to  be  consumed  after  such  hour. 

Penalties. — first  offence,  £10 ;  any  subsequent  offence,  £20  (L.  A., 
1872,  s.  28). 

He  is  also  liable  to  the  excise  penalty  of  £20  for  selling  any  refresh- 
ments after  that  hour  (24  &  25  Vict.  c.  91,  s.  9,  and  Eefreshment  Houses 
Act,  1860,  8.  9). 

(14)  For  any  keeper  of  a  refreshment  house  to  sell  or  expose  for  sale 
or  consumption  any  article  in  such  house  between  the  hours  at  which 
local  inns  are  required  to  be  closed  and  4  A.M. 

Penalty.— £^  (27  &  28  Vict.  c.  64,  s.  5 ;  L.  A.,  1874,  s.  11). 

(15)  Keeping  open  for  sale  during  the  time  the  premises  have 
been  ordered  to  be  closed  by  two  justices  in  consequence  of  any  riot 
or  tumult. 

Penalty. — £50  (L.  A,  1872,  s.  23).  The  justices  may  order  the  house 
to  be  closed  by  force  {ibid.). 

(16)  For  any  person  to  be  found  on  licensed  premises  during  closing 
hours  unless  he  can  show  that  he  was  an  inmate,  servant,  or  lodger,  or 
a  bond-fide  traveller,  or  that  otherwise  he  was  not  contravening  the 
provisions  of  the  Licensing  Act,  1872,  as  to  the  closing  of  licensed 
premises. 

Penalty.— £2  (L.  A,  1872,  s.  25). 

As  to  the  entertainment  of  his  own  friends  by  a  licensee,  see  p.  214, 
supra.  The  person  need  not  be  actually  found  on  the  premises,  it  is 
enough  that  he  was  detected,  or  seen,  or  clearly  ascertained  to  have 
been  on  the  premises  {Thomas  v.  Powell,  1893,  57  J.  P.  329).  No  offence 
is  committed  by  persons  resorting  to  the  premises  to  buy  other  goods 
which  the  licensee  is  lawfully  selling  {Brigden  v.  Heighes,  see  p.  215, 
supra). 

As  to  who  are  bond-fide  travellers,  see  p.  215. 

(17)  For  any  person  coming  under  (15),  supra,  to  fail  to  give  his 
name  and  address  on  request  of  a  constable,  or  to  give  a  false  name  or 
address,  or  to  give  false  evidence  as  to  such  name  and  address. 

Penalty.— l"^  (L.  A,  1872,  s.  25). 

(18)  For  any  person  by  falsely  representing  himself  to  be  a  traveller 
or  lodger  to  buy  or  attempt  to  buy  or  obtain  intoxicating  liquors  during 
prohibited  hours. 

Penalty. — £5  {ibid.). 

As  to  the  meaning  of  traveller,  see  p.  215,  supra. 

Drunkenness,  and  Offences  Connected  Therewith, 

(19)  For  any  licensed  person  {a)  to  permit  drunkenness  or  violent 
or  riotous  conduct  on  the  premises ;  or  {b)  to  sell  any  intoxicating  liquor 
to  any  drunken  person. 

Penalties.— Y\TB>t  offence,  £10;  any  subsequent  offence,  £20  (L.  A, 
1872.8.13).  >         ^      J  ^ 

Where  the  evidence  shows  that  a  person  who  was  on  the  premises 
was  in  fact  drunk,  but  the  evidence  also  shows  that  the  licensed  person 
did  not  know  that  such  person  was  drunk,  the  licensed  person  could  not 
be  convicted  {Somerset  v.  Wade,  [1894]  1  Q.  B.  574;  63  L.  J.  M.  C.  126; 
58  J.  P.  231 ;  70  L.  T.  452;  42  W.  K.  399);  but  it  would  now  be  neces- 
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sary  for  the  licensed  person  to  prove  that  he  and  the  persons  employed 
by  him  took  all  reasonable  steps  for  preventing  drunkenness  on  the 
premises  (L.  A.,  1902,  s.  4).  To  supply  drink  to  a  person  already  drunk  is 
to  permit  drunkenness  {Edmunds  v.  James,  [1892]  1  Q.  B.  18  ;  56  J.  P.  40  ; 
61  L.  J.  M.  C.  56  ;  40  W.  R.  140 ;  65  L.  T.  675).  Finding  a  person  drunk 
lying  in  a  ditch  about  a  hundred  yards  from  a  public-house  where  he 
had  been  drinking  three-quarters  of  an  hour  before,  is  some  evidence  of 
permitting  drunkenness  at  the  public-house  {Ex  parte  Ethelstane,  1875, 
40  J.  P.  39 ;  33  L.  T.  339).  The  licensee  is  also  liable  where  he  knows 
that  a  person  is  drunk  on  his  premises,  although  he  has  not  been  supplied 
with  liquor  {Hope  v.  Warhurton,  [1892]  2  Q.  B.  134;  61  L.  J.  M.  C.  147; 
66  J.  P.  328;  66  L.  T.  589;  40  W.  R.  510);  but  he  must  be  found  in 
the  public  rooms  of  the  house.  The  section  is  absolute  against  the  sale 
of  drink.  Where,  therefore,  the  customer  is  really  drunk,  the  licensee 
cannot  set  up  the  defence  that  he  and  his  servant  considered  the 
customer  not  to  be  drunk,  for  the  risk  of  discovering  the  fact  rests  with 
the  licensee  {Cundy  v.  Le  Cocq,  1884,  13  Q.  B.  D.  207 ;  48  J.  P.  599 ;  53 
L.  J.  M.  C.  125 ;  51  L.  T.  265 ;  32  W.  R.  769).  If  a  drunken  man  and 
a  sober  man  enter  together,  and  the  latter  orders  liquor  for  both,  it  is  a 
selling  to  the  drunken  man  {Scatchard  v.  Johnson,  1888,  57  L.  J.  M.  C. 
41 ;  52  J.  P.  389).  A  licensee  cannot  be  convicted  under  this  section  (13) 
for  being  drunk  on  his  own  premises  {Warden  v.  Tye,  1877,  2  C.  P.  D. 
74;  41  J.  P.  120;  46  L.  J.  M.  C.  Ill;  35  L.  T.  852);  but  he  may  be 
charged  under  sec.  12  {post,  p.  218).  The  wrongful  acts  of  the  servant 
will  bind  the  master  in  all  cases  where  the  servant  acts  within  the 
scope  of  his  employment,  although  in  breach  of  express  general  instruc- 
tions {Commissioners  of  Police  of  Metropolis  v.  Cartman,  [1896]  1  Q.  B. 
655;  60  J.  P.  357;  65  L.  J.  M.  C.  113;  74  L.  T.  726;  44  W.  R.  637; 
12  T.  L.  R.  334).  In  a  conviction  under  this  section  it  is  not  necessary 
to  state  the  names  of  the  persons  who  were  permitted  to  be  drunk 
{Wo^ay  V.  Toke,  1848,  17  L.  J.  M.  C.  183;  12  Q.  B.  492;  12  J.  P. 
804). 

(20)  For  any  person  holding  a  retail  licence,  or  for  any  person  on 
the  premises  of  a  registered  club,  to  sell,  supply,  or  distribute,  or  allow 
any  person  to  sell,  supply,  or  distribute  intoxicating  liquor  to  or  for 
the  consumption  of  an  habitual  drunkard  within  three  years  after  his 
conviction. 

Penalties. — First  offence,  £10 ;  any  subsequent  offence  in  respect  of 
the  same  person,  £20  (L.  A.,  1902,  s.  *6  (2),  (&)). 

An  habitual  drunkard  means  {a)  a  person  who  has  been  convicted 
under  such  circumstances  that  an  order  of  detention  could  be  made  under 
sees.  1  or  2  of  the  Inebriates  Act,  1898 ;  {h)  whose  conviction  notice  has 
been  sent  to  the  police  authority  for  the  police  area  in  which  the  Court 
is  situate ;  (c)  the  Court  having  informed  the  convicted  person  that  such 
notice  is  to  be  sent  (L.  A.,  1902,  s.  6  (1)). 

A  Court  of  summary  jurisdiction  cannot  make  an  order  for  detention, 
and  therefore  cannot  give  the  above  notice  unless  the  accused  consents 
to  be  dealt  with  summarily  {Commissioner  of  Police  v.  Donovan,  [1903] 
1  K.  B.  895;  72  L.  J.  K.  B.  545;  67  J.  P.  147;  52  W.  R.  14;  88  L.  T. 
555  ;  19  T.  L.  R.  392.  See  also  letter  of  the  Home  Secretary  to  the 
Bishop  of  Croydon  of  February  11,  1905,  set  out  in  Paterson,  18th  ed., 
p.  588). 

(21)  For  an  habitual  drunkard  (as  defined  in  (19),  supra)  within 
three  years  after  his  conviction  to  purchase  or  obtain,  or  attempt  to 
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purchase  or  obtain,  intoxicating  liquor  at  premises  licensed  to  sell  by 
retail,  or  at  the  premises  of  a  registered  club. 

Penalties. — First  offence,  £1 ;  any  subsequent  offence,  £2  (L.  A.,  1902, 
8.  6  (2),  (a)). 

(22)  For  any  person  being  on  licensed  premises  to  procure,  or 
attempt  to  procure,  intoxicating  liquor  for  a  drunken  person,  or  to  aid 
and  abet  any  drunken  person  in  obtaining  or  consuming  intoxicating 
liquor  on  licensed  premises. 

Penalties. — £2,  or  imprisonment  with  or  without  hard  labour  for 
one  month  (L.  A.,  1902,  s.  7). 

(23)  To  be  found  drunk  in  any  highway  or  other  public  place,  whether 
a  building  or  not,  or  on  any  licensed  premises. 

Penalties.^— YMiit  offence,  10s. ;  on  second  conviction  within  twelve 
months,  £1;  for  any  subsequent  conviction  within  such  period,  £2. 
On  committal  to  prison  for  non-payment  of  the  penalty  the  Court  may 
order  hard  labour  (L.  A.,  1872,  s.  12).  The  power  to  commit  only  arises  in 
default  of  sufficient  distress  under  Summary  Jurisdiction  Act,  1879,  s.  21, 
and  Summary  Jurisdiction  Act,  1884,  s.  5 ;  the  commitment  is  under 
11  &  12  Vict.  c.  43,  s.  24,  and  the  Form  in  Summary  Jurisdiction  Kules, 
1886  ;  as  to  length  of  imprisonment  for  default,  see  Summary  Jurisdiction 
Act,  1879,  s.  5. 

A  licensed  person  is  not  liable  unless  he  is  found  drunk  during  open 
hours  and  in  the  public  part  of  the  premises  {Lester  v.  Torrens,  1877, 
2  Q.  B.  D.  404;  41  J.  P.  821;  25  W.  E.  691;  46  L.  J.  M.  C.  280). 
But  if  a  person  enters  during  open  hours  and  is  found  there  drunk 
after  closing  time,  he  may  be  convicted  {R.  v.  Pelly,  [1897]  2  Q.  B.  33  ; 

61  J.  P.  373 ;  66  L.  J.  Q.  B.  519 ;  45  W.  R  504). 

(24)  For  any  person  to  be  drunk  and — 

{a)  To  be  guilty  of  riotous  or  disorderly  behaviour  in  any  highway 
or  other  public  place,  whether  a  building  or  not ; 

(b)  To  be  in  charge  on  any  highway  or  other  public  place  of  any 
carriage,  horse,  cattle  or  steam-engine  ; 

(c)  To  be  in  possession  of  any  loaded  firearms. 

Penalties. — 40s.,  or  imprisonment  with  or  without  hard  labour  for 
one  month.  On  committal  to  prison  for  non-payment  of  the  penalty, 
the  Court  may  order  hard  labour  (L.  A.,  1872,  s.  12),  as  to  when  power 
to  commit  for  non-payment  of  penalty  arises,  see  (22),  supra.  The 
offender  may  be  apprehended  (ibid.). 

(25)  Being  on  licensed  premises  and — 

(a)  There  being  drunken,  violent,  quarrelsome,  or  disorderly ; 

(b)  Being  a  person  whose  presence  on  licensed  premises  would 
subject  the  licensee  to  a  penalty  under  the  L.  A.,  1872 ; 

and  in  either  case,  upon  being  requested  by  the  licensee  or  his  agent 
or  servant  or  any  constable  to  quit,  refusing  or  failing  to  do  so. 

Penalties."^ — £5.  On  committal  to  prison  for  non-payment  of  the 
penalty,  the  Court  may  order  hard  labour  (L.  A.,  1872,  s.  18 ;  as  to 
when  power  to  commit  arises,  etc.,  see  (22),  supra). 

The  licensee  may  refuse  to  admit  and  may  turn  out  such  persons 
and  may  require  a  constable  to  do  so  and  he  may  use  such  force  as 
may  be  required  {ibid.). 

As  to  when  the  right  to  exclude  arises,  see  Dallimore  v.  Sutton,  1898, 

62  J.  P.  423  ;  78  L.T.  469  ;  Sealy  v.  Taildy,  [1902]  1  K.  B.  296  ;  66  J.  P. 
19 ;  71  L.  J.  K.  B.  41 ;  50  W.  R.  347  ;  85  L.  T.  459 ;  18  T.  L.  R  38. 

*  Offender  may  be  dealt  with  as  habitual  drunkard  ;  see  notes  to  (20),  supra. 
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(26)  Being  drunk,  riotous,  quarrelsome,  or  disorderly  in  any  refresh- 
ment house  and  refusing  or  neglecting  to  quit  on  the  request  of  the 
manager  or  occupier,  or  his  agent  or  servant,  or  by  any  constable. 

Penalty}— Forty  shillings  (23  &  24  Vict.  c.  27). 

The  Unauthorised  Alteration  of  Licensed  Premises. 

(27)  To  make  any  alteration  in  any  premises  having  an  on-licence 
which — 

(a)  Gives  increased  facilities  for  drinking ;  or 

{h)  Conceals  from  observation  any  part  of  the  premises  used  for 
drinking;  or 

(c)  Affects  the  communication  between  the  part  of  the  premises 
where  intoxicating  liquor  is  sold  and  any  other  part  of  the  premises  on 
any  street  or  other  public  way. 

Without  the  consent  of  the  licensing  justices  at  the  general  annual 
licensing  meeting  or  at  special  sessions. 

Penalty. — Forfeiture  of  licence,  or  order  that  the  premises  be  restored 
to  their  original  condition  within  a  time  fixed  by  the  order  (L.  A.,  1902, 
s.  11  (2)). 

The  licensee  may  make  any  alterations  other  than  the  above,  pro- 
vided he  does  not  destroy  the  identity  of  the  licensed  premises,  as  to 
which  see  p.  199. 

(28)  To  make  default  in  complying  with  an  order  of  the  licensing 
justices  made  on  renewing  a  licence,  directing  that  within  a  time  fixed 
by  the  order  such  alterations  as  they  think  reasonably  necessary  to 
secure  the  proper  conduct  of  the  business  shall  be  made  in  that  part  of 
the  premises  where  intoxicating  liquor  is  sold  or  consumed. 

Penalty. — £1  for  every  day  during  which  the  default  continues 
(L.  A.,  1902,  s.  11  (4)). 

Notice  of  such  an  order  must  be  sent  by  the  clerk  to  the  owner  of 
the  premises  {ibid.). 

(29)  For  any  person  to  make  or  use,  or  allow  to  be  made  or  used, 
any  internal  communication  between  any  licensed  premises  and  any 
unlicensed  premises  which  are  used  for  public  entertainment  or  resort, 
or  as  a  refreshment  house. 

Penalties. — £10  for  every  day  during  which  such  communication 
remains  open.  If  the  offender  be  the  holder  of  the  licence  he  shall 
forfeit  such  licence. 

Selling  otherwise  than  hy  Standard  Measure. 

(30)  For  any  person  to  sell,  or  to  suffer  any  person  under  his  control 
or  in  his  employment  to  sell,  intoxicating  liquor  by  retail  (not  being  in 
cask  or  bottle,  and  not  sold  in  a  quantity  less  than  half  a  pint)  otherwise 
than  in  measures  marked  according  to  the  imperial  standards. 

Penalties. — First  offence,  £10 ;  subsequent  offences,  £20.  The  illegal, 
measure  in  which  the  liquor  was  sold  shall  be  forfeited  (L.  A.,  1872,  s.  8). 

A  publican  who  uses  earthen  mugs,  and  serves  customers  with  them, 
impliedly  represents  them  to  be  of  imperial  measure,  and  if  they  are 
unstamped  they  will  be  liable  to  seizure  {R.  v.  Alton,  30  L.  J.  M.  C.  129 ; 
3  El.  &  El.  568 ;  25  J.  P.  69).  If  the  customer  asks  for  a  quantity  of 
liquor  which  equals  or  exceeds  half  a  pint,  as,  for  example,  a  "  blue  of 
beer  "  (a  third  of  a  quart),  the  seller  is  liable  if  the  liquor  is  not  supplied 
*  Offender  may  be  dealt  with  as  habitual  drunkard  ;  see  note  to  (20),  supra. 
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in  a  stamped  measure  {Payne  v.  Thomas,  1890,  60  L.  J.  M.  C.  3 ;  63  L.  T. 
456;  39  W.  E.  240;  54  J.  P.  824;  see  further,  Addy  v.  Blake,  1887, 
19  Q.  B.  D.  478 ;  51  J.  P.  599 ;  56  L.  T.  711 ;  35  W.  E.  719 ;  Bellamy  v. 
Pcnv,  60  J.  P.  712;  Weights  and  Measures  Acts,  1878  and  1889). 

Offences  Connected  with  the  Conduct  of  Licensed  Premises. 

(31)  For  any  licensed  person  to  knowingly  permit  his  premises  to  be 
the  habitual  resort  of,  or  place  of  meeting  of,  reputed  prostitutes,  whether 
the  object  of  their  so  resorting  or  meeting  is  or  is  not  prostitution,  if 
he  allow  them  to  remain  longer  than  is  necessary  for  the  purpose  of 
obtaining  reasonable  refreshment. 

Penalties. — First  offence,  £10 ;  subsequent  offences,  £20  (L.  A.,  1872, 
s.  14;  see  also  10  &  11  Vict.  c.  89,  s.  35). 

There  is  no  objection  to  serving  prostitutes ;  the  gist  of  the  offence 
is  allowing  them  to  remain  after  partaking  of  refreshment ;  on  this  see 
Miller  V.  Dudley,  1898,  46  W.  E.  606 ;  also  see  Wray  v.  Tolce,  1848, 
12  Q.  B.  492;  17  L.  J.  M.  C.  183;  12  J.  P.  804;  Cole  v.  Coulton,  1860, 
2  El.  &  El.  695;  24  J.  P.  596;  29  L.  J.  M.  C.  125;  2  L.  T.  216; 
8  W.  E.  412. 

(32)  For  any  licensed  person  to  permit  his  premises  to  be  a  brothel. 
Penalties. — £20;   forfeiture  of   licence;   disqualified  for  ever  from 

holding  any  licence  for  the  sale  of  intoxicating  liquors  (L.  A.,  1872,  s.  15). 
Such  use  of  the  premises  on  one  occasion  is  some  evidence  of  per- 
mitting {R.  V.  JJ.  of  Parts  of  Holland,  1882,  46  J.  P.  312).  Permitting 
on  various  dates  charged  in  an  information  is  one  continuing  offence, 
and  the  charge  is  not  bad  for  duplicity  {Ex  parte  Burnhy,  [1901]  2  K.  B. 
458;  70  L.  J.  K  B.  739;  85  L.  T.  168). 

(33)  For  any  person  who  occupies  or  keeps  any  house  or  place  where 
intoxicating  liquors  are  sold  to  knowingly  lodge  or  knowingly  harbour 
thieves  or  reputed  thieves,  or  to  knowingly  permit  or  knowingly  suffer 
them  to  meet  or  assemble  therein,  or  knowingly  allows  the  deposit  of 
goods  therein,  having  reasonable  cause  for  believing  them  to  be  stolen. 

Penalties. — £10,  and  in  default,  four  months'  imprisonment,  with  or 
without  hard  labour ;  in  addition,  or  in  lieu  of  such  penalty,  he  may  be 
required  to  enter  into  recognisances,  with  or  without  sureties  (for  not 
more  than  £20),  to  be  of  good  behaviour  for  twelve  months,  or,  in 
default  of  finding  sureties,  imprisonment  for  three  months.  For  a  first 
offence  his  licence  may  be  forfeited,  for  a  second  it  shall  be  forfeited, 
and  he  shall  be  disqualified  for  two  years.  Where  two  convictions  have 
taken  place  within  three  years  in  respect  of  the  same  premises,  whether 
the  persons  convicted  were  the  same  or  not,  the  Court  shall  direct  that 
for  a  term  not  exceeding  one  year  from  the  last  conviction  no  licence 
shall  be  granted  to  any  person  in  respect  of  such  premises,  and  any 
licence  that  may  be  granted  shall  be  void  (34  &  35  Vict.  c.  112,  s.  10). 

As  to  what  is  an  assembling  of  thieves,  see  Marshall  v.  Fox,  1871, 
L.  E.  6  Q.  B.  370;  24  L.  T.  751;  40  L.  J.  M.  C.  142;  19  W.  E.  1108; 
35  J.  P.  631. 

(34)  For  any  person  charged  under  (33),  supra,  to  wilfully  neglect 
or  refuse  to  produce  his  licence. 

Penalty. — £5,  in  addition  to  any  penalty  under  (33),  suirra  {ibid.). 

(35)  For  any  licensed  person — 

{a)  To  suffer  any  gaming  or  any  unlawful  game  to  be  carried  on 
on  his  premises;  or 
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(h)  To  open,  keep,  or  use,  or  suffer  his  house  to  be  opened,  kept, 
or  used  in  contravention  of  the  Betting  Act,  1853. 

Penalties. — Eirst  offence,  £10 ;  subsequent  offences,  £20  (L.  A.,  1872, 
8.  17). 

The  rule  under  this  section  is  that  no  game,  however  lawful  in  itself, 
if  played  for  money  or  money's  worth  can  be  permitted  in  licensed 
premises  (see  Danford  v.  Taylor,  1869,  20  L.  T.  483 ;  33  J.  P.  612 ;  Luff 
V.  Leaper,  1872,  36  J.  P.  773 ;  Patten  v.  Rhymer,  1860,  3  El.  &  El.  1 ; 
29  L.  J.  M.  C.  189 ;  24  J.  P.  342 ;  2  L.  T.  352 ;  8  W.  E.  496 ;  Paterson's 
Licensing  Acts,  18th  ed.,  p.  374).  A  person  who  goes  into  a  bar  of  a 
public-house,  and  not  casually,  but  for  several  days,  habitually  bets  with 
people  he  meets  there  on  horse-racing,  though  he  has  no  interest  in 
the  room  or  house,  may  be  convicted  under  16  &  17  Vict.  c.  119,  s.  3 
(Macwilliam  v.  Dawson,  1892,  56  J.  P.  182;  Whitehurst  y.  Fincher,  1890, 
62  L.  T.  433 ;  54  J.  P.  565 ;  see  also  E.  v.  Whorton,  [1895']  1  Q.  B.  227 ; 
64  L.  J.  M.  C.  74;  72  L.  T.  29;  18  Cox,  70;  15  K.  102).  A  licensed 
holder  who  knows  of  a  bookmaker  using  the  bar  of  his  house  for  the 
purpose  of  betting  with  the  customers  may  also  be  convicted  of  suffering, 
etc.  {Hornsby  v.  Raggett,  [1892]  1  Q.  B.  20 ;  66  L.  T.  21 ;  40  W.  R.  Ill ; 
55  J.  P.  708).  To  receive  sealed  packets  containing  bets  near  a  public- 
house,  and  to  open  them  in  the  house,  does  not  amount  to  suffering 
the  house  to  be  used  as  a  betting  house  {Davis  v.  Stephenson,  1890, 
24  Q.  B.  D.  529 ;  54  J.  P.  565  ;  59  L.  J.  M.  C.  73 ;  62  L.  T.  436 ;  38 
W.  Pt.  492). 

As  to  what  gaming  is  unlawful,  see  Jenks  v.  Turpin,  1884, 
13  Q.  B.  D.  505;  53  L.  J.  M.  C.  161;  50  L.  T.  808;  48  J.  P.  489; 
49  J.  P.  20. 

Games  such  as  pool  played  for  money  are  unlawful  (Dyson  v.  Mason, 
1889,  22  Q.  B.  D.  351 ;  58  L.  J.  M.  C.  55 ;  53  J.  P.  261 ;  60  L.  T.  265 ; 
Craig  v.  Boyan,  [1901]  2  Ir.  R.  429).  But  permitting  the  house  to  be 
used  for  the  sale  of  tickets  in  a  sweepstake,  and  the  receipt  of  the  money 
for  them,  is  not  an  offence  under  the  Betting  Act,  1853,  though  it  may 
amount  to  a  lottery  (R.  v.  Robhs,  [1898]  2  Q.  B.  647;  67  L.  J.  Q.  B.  928; 
79  L.  T.  160;  47  W.  E.  79;  62  J.  P.  551);  nor  is  the  playing  of  a 
lawful  game  of  skill  for  prizes  (LocJcwood  v.  Cooper,  1903,  72  L.  J.  K.  B. 
690 ;  67  J.  P.  307). 

The  gaming  must  be  with  the  knowledge,  actual  or  constructive,  of 
the  licence-holder,  or  of  his  manager,  or  other  person  in  charge  of  the 
licensed  premises  (Avards  v.  Dance,  1862,  26  J.  P.  437;  Bosley  v.  Davies, 
1876,  1  Q.  B.  D.  84;  45  L.  J.  M.  C.  27;  33  L.  T.  528;  24  W.  E.  140; 
40  J.  P.  550;  Somerset  v.  Hart,  1884,  12  Q.  B.  D.  360;  53  L.  J.  M.  C. 
77;  48  J.  P.  327;  Bond  v.  Bvans,  1888,  21  Q.  B.  D.  249;  52  J.  P.  613; 
57  L.  J.  M.  C.  105 ;  59  L.  T.  411 ;  36  W.  E.  767). 

(36)  Eor  any  person  licensed  to  keep  a  refreshment  house  to  know- 
ingly suffer  any  unlawful  games  or  gaming  therein,  or  knowingly  suffer 
prostitutes,  thieves,  or  drunken  and  disorderly  persons  to  assemble  at 
or  continue  in  or  upon  his  premises  or  do,  suffer,  or  permit,  any  act  in 
contravention  of  his  licence. 

Penalties. — First  offence,  £2;  second  offence,  £5;  subsequent  offences, 
£20.  Or  his  licence  may  be  forfeited;  and  in  that  case  he  shall  be 
disqualified  for  one  year,  and  any  licence  obtained  by  him  within  that 
time  shall  be  void  (23  &  24  Vict.  c.  27,  s.  32). 

(37)  For  any  licensed  person — 

(a)  Knowingly  to  harbour,  or  knowingly  to  suffer,  to  remain  on  his 
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premises,  any  constable  during  any  part  of  the  time  appointed  for  such 
constable  being  on  duty,  unless  for  the  purpose  of  keeping  or  restoring 
order,  or  in  execution  of  his  duty ;  or 

(b)  To  supply  an}^  liquor  or  refreshment,  whether  by  way  of  gift  or 
sale,  to  any  constable  on  duty,  unless  by  authority  of  some  superior 
officer  of  such  constable ;  or 

(c)  To  bribe,  or  attempt  to  bribe,  any  constable  (L.  A.,  1872,  s.  16). 
Penalties. — First  offence,  £10;  subsequent  offences,  £20. 

If  a  servant  knowingly  serves  a  constable  on  duty,  the  master  may 
be  convicted  though  personally  having  nothing  to  do  with  the  matter 
(Mullins  V.  CoIHtis,  1874,  L.  E.  9  Q.  B.  292 ;  43  L.  J.  M.  C.  67 ;  29  L.  T. 
838 ;  22  W.  E.  297 ;  38  J.  P.  629).  But  the  master  or  servant  must 
know  that  the  person  is  a  constable  on  duty,  and  the  onus  of  showing 
want  of  knowledge  is  on  them  in  cases  (a)  and  (c),  supra  (Sherras  v. 
De  Rutzen,  [1895]  1  Q.  B.  918;  59  J.  P.  450;  64  L.  J.  M.  C.  218;  72 
L.  T.  839 ;  43  W.  E.  526),  and  his  being  in  uniform  indicating  that  he 
was  on  duty  and  not  being  asked  if  he  was  on  duty,  etc.,  is  good  primd 
facie  evidence  of  such  knowledge.  A  person  who  harbours  a  constable 
and  supplies  him  may  be  convicted  of  two  separate  offences  (B.  v. 
j¥eath  JJ.,  1893,  27  Ir.  L.  T.  127). 

(38)  For  any  person  by  himself,  or  by  any  person  in  his  employ,  or 
acting  by  his  direction,  or  with  his  consent,  to  refuse  or  fail  to  admit 
any  constable  who,  in  the  execution  of  his  duty,  demands  to  enter  any 
licensed  premises  for  the  purpose  of  preventing  or  detecting  the  violation 
of  any  of  the  provisions  of  the  Licensing  Acts,  1872  and  1874. 

Penalties. — First  offence,  £5 ;  subsequent  offences,  £10  (L.  A.,  1874, 
s.  16). 

Admission  may  be  refused  if  the  constable  is  unable  to  give  any 
sufficient  reason  for  his  demand  (Duncan  v.  Dowding,  [1897]  1  Q.  B. 
575;  61  J.  P.  280;  66  L.  J.  Q.  B.  363;  76  L.  T.  294;  45  W.  E.  383; 
13  T.  L.  E.  290;  18  Cox  C.  C.  527.  See  also  K  v.  DohUns,  1887,  48 
J.  P.  182  ;  Caswell  v.  HvMdred  JJ.,  1890,  54  J.  P.  87).  This  only  applies 
to  premises  requiring  a  justices'  licence  {Harrison  v.  MacL'Meel,  1884, 
48  J.  P.  469 ;  50  L.  T.  210). 

(39)  For  any  person  licensed  to  keep  a  refreshment  house,  or  any 
servant  or  other  person  in  his  employ  or  by  his  direction,  to  refuse  to 
admit  or  not  to  admit  any  constable  or  officer  of  police  demanding 
admittance  into  such  refreshment  house  or  upon  such  premises. 

Penalties. — First  offence,  £5  and  costs  of  conviction,  to  be  recovered 
within  seven  days  after  the  offence;  second  offence,  licence  may  be 
forfeited  and  offender  may  be  disqualified  to  hold  such  licence  in  respect 
of  such  house  for  two  years  (23  &  24  Vict.  c.  27,  s.  18). 

(40)  For  any  person  to  pay  or  permit  any  person  to  pay  wages  to 
any  workman  at  or  within  any  public-house,  beershop,  or  place  for  the 
sale  of  any  spirits,  wine,  cider,  or  other  spirituous  or  fermented  liquor, 
or  any  office,  garden,  or  place  belonging  thereto  or  occupied  therewith 
unless  such  wages  as  are  paid  by  the  resident  owner  or  occupier  of  such 
public-house,  beershop,  or  place  to  any  person  bond  fide  employed  by  him. 

If  any  person  so  pays  wages  on  behalf  of  any  employer,  such 
employer  shall  himself  be  liable,  unless  he  prove  that  he  had  taken 
all  reasonable  means  in  his  power  to  prevent  such  payment. 

Penalty.— £10  for  each  offence  (46  &  47  Vict.  c.  31,  s.  3). 

(41)  For  any  holder  of  a  licence  granted  for  a  term,  and  not  to  comply 
with  any  condition  imposed  under  sec.  4  of  the  Licensing  Act,  1904. 
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Penalty. — Forfeiture  of  the  licence  (L.  A.,  1904,  s.  4  (5)).  The 
licence  may  also  be  forfeited  if  the  holder  is  convicted  of  any  offence 
committed  by  him  as  such  (ibid.). 

Offences  in  Connection  with  Children. 

(42)  For  any  licensed  person  to  sell  or  allow  to  be  sold,  for  con- 
sumption on  the  premises,  any  description  of  spirits  to  any  person 
apparently  under  the  age  of  sixteen. 

Penalties. — First  offence,  £1 ;  any  subsequent  offence,  £2  (L.  A., 
1872,  s.  7). 

(43)  For  any  licensed  person  to  knowingly  sell  or  deliver  or  allow 
to  be  sold  or  delivered  (except  at  the  residence  or  working  place  of  the 
purchaser)  any  intoxicating  liquor  to  any  person  under  the  age  of 
fourteen  for  consumption  by  any  person  on  or  off  the  premises,  except 
in  corked  and  sealed  vessels  in  quantities  not  less  than  one  reputed  pint, 
for  consumption  off  the  premises  only. 

Penalties. — First  offence,  £2 ;  any  subsequent  offence,  £5  (1  Ed.  vii. 
c.  27,  s.  2). 

The  term  "  corked  "  means  closed  with  a  plug  or  stopper,  whether  it 
is  made  of  cork  or  wood,  or  glass  or  some  other  material.  The  expression 
"  sealed "  means  secured  with  any  substance  without  the  destruction  of 
which  the  cork,  plug,  or  stopper  cannot  be  withdrawn  (ibid.,  s.  5). 

Where  a  master  is  in  charge  of  the  premises  at  the  time,  and  his 
servant  contrary  to  his  express  orders  and  without  his  knowledge, 
knowingly  sells  to  a  child  otherwise  than  as  above,  the  knowledge  of 
the  servant  is  not  imputable  to  the  master,  and  the  latter  cannot  be 
convicted  (Umarij  v.  JVolloth,  [1903]  2  K.  B.  264;  72  L.  J.  K.  B.  620 ; 
67  J.  P.  354;  89  L.  T.  100;  19  T.  L.  R.  530;  and  see  Conlon  v.  Mul- 
donney,  [1904]  2  Ir.  Rep.  498). 

The  vessels  must  be  properly  corked  and  sealed ;  it  is  no  excuse  that 
the  seller  believes  them  to  be  so  if  they  are  not  so  in  fact  (Brooks 
V.  3faso7i,  [1902]  2  K.  B.  743 ;  72  L.  J.  K.  B.  19 ;  67  J.  P.  47 ;  51  W.  R. 
224;  82  L.  T.  24;  19  T.  L.  R.  4;  Mitchell  v.  Crawshaw,  [1903]  1  K.  B. 
701 ;  72  L.  J.  K.  B.  389 ;  67  J.  P.  179 ;  88  L.  T.  463 ;  19  T.  L.  R.  352 ; 
but  see  Macey  v.  M'Kenzie,  1903,  67  J.  P.  251). 

(44)  For  any  person  to  knowingly  send  any  one  under  the  age  of 
fourteen  to  any  place  where  intoxicating  liquors  are  sold  or  delivered 
or  distributed  for  the  purpose  of  obtaining  such  liquor,  except  as  allowed 
under  (44),  supra,  for  consumption  on  or  off  the  premises. 

Penalties  as  in  (44)  (ibid.). 

(45)  For  any  person  to  be  found  drunk  in  any  highway  or  other 
public  place,  whether  a  building  or  not,  or  on  any  licensed  premises, 
while  having  the  charge  of  a  child  apparently  under  the  age  of 
seven. 

Penalty. — £2,  or  imprisonment  with  or  without  hard  labour  for  one 
month  (2  Ed.  vii.  c.  28,  s.  2). 

The  child  must  be  under  the  age  of  seven,  but  if  it  appears  to 
be  under  that  age  it  shall  be  deemed  to  be  under  that  age  unless  the 
contrary  is  proved  (ibid.). 

Offences  by  Clerks  to  the  Licensing  Justices. 

(46)  For  taking  larger  fees  than  those  allowed  by  9  Geo.  I  v.  c.  61, 
s.  15;  33  &  34  Vict.  c.  29,  s.  4  (3);  and  the  Licensing  Act,  1872,  s.  36. 
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Penalty. — £5  (see  above  statutes). 

(47)  For  the  clerk  or  any  other  person  to  prevent  the  inspection- 
taking  copies  of  or  extracts  from  the  register,  or  to  demand  any 
unauthorised  fee  therefor. 

Penalty.— l"^  (L.  A.,  1872,  s.  36). 

(48)  As  solicitor  or  agent  for  any  person  by  himself,  his  partner  or 
clerk,  to  conduct  or  act  in  any  application  for  or  in  respect  of  a  licence 
or  any  other  proceedings  under  the  Licensing  Acts  at  any  licensing 
sessions  for  which  he  is  clerk. 

Penalty.— IX^'^  (L  A.,  1902,  s.  13). 

Miscellaneous  Offences. 

(49)  For  any  person  to  forge  or  tender,  knowing  the  same  to  have 
been  forged,  any  certificate  under  32  &  33  Vict.  c.  27. 

Penalty. — £20,  or  imprisonment  not  exceeding  six  months  with  or 
without  hard  labour.  Any  person  knowingly  using  a  forged  certificate 
shall  be  disqualified  from  obtaining  at  any  time  a  licence  for  the  sale  of 
beer,  cider  or  wine  under  11  Geo.  iv.  and  1  Will.  iv.  c.  64;  4  &  5  Will.  iv. 
c.  85 ;  3  &  4  Vict.  c.  61 ;  23  &  24  Vict.  c.  27 ;  24  &  25  Vict.  c.  21,  and 
26  &  27  Vict.  c.  21  (32  &  33  Vict.  c.  27,  s.  11). 

(50)  For  any  person  to  be  found  on  premises  which  have  been  entered 
by  a  constable  under  a  search  warrant  for  the  detection  of  intoxicating 
liquors  sold  or  kept  contrary  to  law,  and  from  which  he  has  seized  and 
removed  such  liquor,  unless  such  person  can  show  that  he  was  not  on 
the  premises  for  the  purpose  of  illegally  dealing  in  such  liquor. 

Penalty.— 12  (L.  A.,  1874,  s.  17).  _ 

(51)  For  any  person  so  found,  as  in  (50),  on  being  required  by  such 
constable  to  give  his  name  and  address  to  fail  to  give  the  same,  or  to 
give  a  false  name  or  address,  or  to  give  false  information  with  respect 
to  such  name  and  address. 

Penalty. — £5  (ibid.). 

The  sale  which  is  prohibited  must  be  a  sale  by  the  person  who 
ought  to  be  licensee.  The  sale  struck  at  is  a  sale  by  the  master  or 
the  principal,  i.e.  sec.  3  does  not  apply  to  a  servant  selling  liquor,  the 
property  of  his  master,  by  his  master's  order  {Williainson  v.  JVorris,. 
[1899]  1  Q.  B.  7  ;  62  J.  P.  790  ;  68  L.  J.  Q.  B.  31 ;  47  W.  K.  94 ;  79  L.  T, 
415 ;  15  T.  L.  K.  18 ;  19  Cox  C.  C.  203). 

If  the  servant  selling  has  no  authority  the  master  will  not  be  liable 
(Boyle  V.  Smith,  [1906]  1  K.  B.  432 ;  75  L.  J.  K.  B.  282 ;  94  L.  T.  30  ; 
o4W.  R.  519;  70  J.  P.  115). 

An  unlicensed  owner  of  intoxicating  liquor  cannot  sell  it  for  his 
own  benefit,  under  the  cover  of  a  licensee,  who  is  merely  his  agent  or 
servant  (PecJcover  v.  Defries  &  Newton,  1907,  71  J.  P.  38;  Dunning  v. 
Owen,  [1907]  2  K.  B.  237;  71  J.  P.  383). 

If  a  licence  purports  to  be  regular  on  the  face  of  it  although  void,  it 
will,  in  general,  be  a  good  protection  to  anything  done  under  it  until  it 
is  quashed.  Thus  where  a  justice  of  the  petty  sessional  division  only 
was  authorised  to  grant  an  occasional  licence  under  25  &  26  Vict.  c.  22, 
8.  13,  to  sell  at  other  places  than  the  inn,  and  a  justice  not  of  the  proper 
division  granted  it,  the  holder  was  held  not  liable  for  selling  without  a 
licence,  there  being  no  proof  of  fraud  (Steven  v.  E7npso7i,  1876,  1  Ex.  D. 
100;  40  J.  P.  484;  45  L.  J.  M.  C.  63;  33  L.  T.  821).  So  where  a 
licence  was  produced,  but  one  of  the  signatures  of  the  justices  was 
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suggested  to  be  forged,  though  not  by  the  licence-holder,  the  justices 
rightly  refused  to  admit  evidence  of  forgery,  and  held  the  licence  valid 
(B.  V.  Minshul,  1833,  1  N.  &  M.  278  ;  see  also  Thompson  v.  Harvey,  1859, 
4  H.  &  N.  254;  28  L.  J.  M.  C.  163 ;  23  J.  P.  150;  Allen  v.  Lumh,  1893, 
57  J.  P.  377).  The  following  are  illustrations  where  the  licence  is 
deemed  utterly  void: — Where  a  licence  was  granted  to  a  person  who 
has  been  previously  convicted  of  felony,  though  no  one  but  himself  was 
aware  of  the  felony,  and  a  formal  transfer  had  been  subsequently 
obtained  regularly  by  a  third  party,  was  held  void  in  the  hands  of  such 
third  party  {R.  v.  Vine,  1875,  L.  E.  10  Q.  B.  195;  39  J.  P.  213;  44 
L.  J.  M.  C.  60;  31  L.  T.  842;  23  W.  K.  649);  but  it  may  be  added 
that  if  the  convicted  felon  has  received  a  free  pardon,  this  wipes  out 
the  disqualification  {Haij  v.  Tower  JJ.,  1890,  24  Q.  B.  D.  561 ;  59 
L.  J.  M.  C.  79  ;  54  J.  P.  500  ;  62  L.  T.  290 ;  38  W.  K.  414).  A  licence 
to  a  dead  man  is  void  {Cowles  v.  Gale,  1871,  L.  E.  7  Ch.  12 ;  41  L.  J.  Ch. 
14 ;  25  L.  T.  524 ;  20  W.  E.  70).  Where  the  parties,  the  justices,  and 
the  excise  all  acted  on  the  notion  that  an  enactment  was  unrepealed, 
and  a  licence  was  granted,  the  Court  held  it  void,  notwithstanding  the 
mistake  {Pearson  v.  Broadhent,  1872,  36  J.  P.  485). 

The  question  sometimes  arises  whether  in  the  case  of  premises  that 
have  been  enlarged  a  new  licence  is  required,  or  the  old  licence  will  be 
sufficient  to  authorise  a  sale  on  the  enlarged  part  of  the  premises.  A 
licence-holder,  like  other  traders,  may  enlarge  and  improve  his  premises 
at  his  own  discretion,  subject  to  the  risk  of  the  justices  treating  the 
alterations  as  substantial  when  a  renewal  is  applied  for  {Stringer  v. 
Hudchrsfield  JJ.,  1875,  40  J.  P.  22;  45  L.  J.  M.  C.  39;  33  L.  T.  568; 
and  see  p.  199,  supra). 

In  R  V.  Raffles,  1875,  1  Q.  B.  D.  207;  40  J.  P.  68;  45  L.  J.  M.  C. 
61;  34  L.  T.  180;  24  W.  E.  536,  Cockburn,  C.J.,  said:  "Whether  the 
premises  to  which  the  licence  is  granted  and  the  premises  used  are  the 
same,  is  a  question  of  fact  for  the  magistrate.  I  do  not  mean  to  say 
that  if  the  magistrate  has  gone  entirely  wrong — that  if,  for  instance,  he 
had  held  an  addition  of  a  whole  street  of  houses  to  be  immaterial,  it 
would  not  have  been  right  that  we  should  review  his  decision.  But  it 
would  be  necessary  for  us  to  see  that  the  magistrate  was  clearly  wrong." 
The  question  thus  became  one  for  the  justices  on  the  occasion  of  a 
renewal  or  of  a  prosecution  under  sec.  3  of  the  Licensing  Act,  1872,  to 
determine  whether  the  altered  or  enlarged  premises  are  substantially 
the  same  as  the  original  premises.  The  High  Court  seldom  interferes 
with  the  discretion  of  the  justices  on  this  point  (cp.  R.  v.  Smith,  1866, 
31  L.  T.  259  ;  -R.  V.  Raffles,  supra  ;  R.  v.  Hampshire  J  J.,  Ballam  v.  Wilt- 
shire, 1879,  44  J.  P.  72 ;  Mahon  v.  Gaskell,  1878,  42  J.  P.  583;  Deer  v. 
Bell,  1894,  64  L.  J.  M.  C.  85 ;  58  J.  P.  513 ;  Beer  v.  Wirrall,  JJ,  R.  v. 
Wirrall  JJ,  1894,  64  L.  J.  M.  C.  85;  43  W.  E.  286;  11  T.  L.  E.  188  ; 
R.  V.  Bradford  JJ,  1896,  60  J.  P.  265 ;  74  L.  T.  287).  To  avoid  any 
risk,  the  sanction  of  the  justices  to  make  alterations  should  always  be 
obtained  under  sec.  11  of  the  Licensing  Act,  1902  (see  p.  199,  supra). 

No  offence  is  incurred  for  selling  without  a  licence  if  the  person 
selling  is  the  heir,  executor,  administrator,  or  assign  of  any  licensed 
person  who  dies  before  the  expiration  of  his  licence,  or  by  the  trustee 
of  any  licensed  person  who  is  adjudged  a  bankrupt,  or  whose  affairs  are 
liquidated  by  arrangement  before  the  expiration  of  his  licence  in  respect 
of  the  sale  or  exposure  for  sale  of  any  intoxicating  liquor,  so  that  such 
sale  or  exposure  for  sale  be  made  on  the  premises  specified  in  sucli 
VOL.  VIII.  15 
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licence,  and  takes  place  prior  to  the  special  session  then  next  ensuing, 
or  (if  such  special  session  be  holden  within  fourteen  days  next  after 
the  death  of  the  said  person,  or  the  appointment  of  a  trustee  in  the 
case  of  his  bankruptcy  or  the  liquidation  of  his  affairs  by  arrangement) 
takes  place  prior  to  the  special  session  holden  next  after  such  special 
session  as  last  aforesaid  (35  &  36  Vict.  c.  94,  s.  3).  When  the  licence- 
holder  dies  intestate  during  the  licensing  year,  the  person  who  has  a 
primd  facie  right  to  apply  for  letters  of  administration  does  not  commit 
the  offence  of  selling  without  a  licence  for  continuing  the  sale  of  liquors 
until  the  next  special  transfer  sessions  (Bose  v.  Frogley,  1893,  57  J.  P. 
376;  62  L.  J.  M.  C.  181;  5  R  530;  69  L.  T.  530;  9  T.  L.  E.  466;  17 
Cox  C.  C.  685).  An  executor  so  carrying  on  the  business  is  himself 
deemed  to  be  a  licensed  person,  and  is  liable  as  such  for  any  offence 
against  the  Licensing  Acts  (M'Donald  v.  Hughes,  [1902]  1  K.  B.  94;  66 
J.  P.  86  ;  71  L.  J.  K.  B.  43;  50  W.  E.  318 ;  85  L.  T.  727 ;  18  T.  L.  E. 
79). 

[Authorities.  —  Paterson's    Licensing  Acts,    18th    ed.,   by   William 
Mackenzie;  Licensing  Laws,  by  Talbot.] 


FOEMS. 

Forms  of  Licences  and  Certificates  Issued  by  the 
Secretary  of  State. 

(See  St.  E.  &  0.,  Eev.  1904,  vol.  vi.,  tit.  "  Intoxicating  Liquors." 

I.  Form  of  Grant  of  a  New  Licence,  and  Confirmation  of 

such  Grant. 

Licensing  Act,  1872. 

At  the  general  annual  Hcensing  meeting  [or,  an  adjournment  of  the 
general  annual  licensing  meeting]  holden  at  ,  on  the 

day  of  19     >  for  the  division  of  ,  in  the  county 

of  [or,  for  the  borough  of] :) 

(a)  We,  being  of  the  justices  acting  for  the  said  division 
and  being  the  majority  of  those  at  the  said  meeting  assembled,  or 

(b)  We,  being  the  majority  of  the  members  present  of  the  borough 
licensing  committee  appointed  for  the  said  borough  in  pursuance  of  the 
Licensing  Act,  1872,  or 

(c)  We,  being  of  the  justices  of  the  said  borough,  and  being 
the  majority  of  those  at  the  said  meeting  assembled. 

Hereby  grant  unto  A.  B.,  of  [here  insert  a  licensed  victualler, 

beerhouse  keeper,  coffee-house  keeper,  confectioner,  eating-house  keeper, 
licensed  dealer  in  spirits,  a  refreshment-house  keeper,  a  wholesale  spirit 
dealer,  the  holder  of  a  strong  beer  licence,  or  as  the  case  may  be\  this 
licence  authorising  him  to  apply  for  and  hold  .     \Here  insert 

such  fm-m  of  licence  A.,  or  B.,  or  C.  ...  or  M.,  as  may  be  necessary, 
see  pp.  229-331,  infra.] 

The  owner  of  the  premises  in  respect  of  which  this  licence  is  granted 
is  M.  N.,  of 
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This  licence  shall  be  in  force  from  the  day  of  until 

the  day  of 

Witness  our  hands. 

[Signatures  of  Justices.] 

Note. — An  official  seal  may  be  used  in  lieu  of  signatures  (L.  A.,  1872,  s.  40 
(2)).  The  form  will  then  be  "  given  under  the  official  seal  of  the  said  justices 
in  sessions  assembled,  which  seal  is  hereby  affixed  in  their  presence  by  me, 
C.  D,,  clerk  of  the  licensing  justices." 


At  a  meeting  holden  at  ,  on  the  day  of 

(a)  We,  being  the  majority  of  members  present  at  the  county 
licensing  committee,  appointed  for  the  said  county  in  pursuance  of  the 
Licensing  Act,  1872,  do  hereby  confirm  the  grant  of  the  above  licence. 

Witness  our  hands,  or 

(b)  We,  being  of  the  justices  of  the  said  borough,  and  being 
the  majority  of  those  at  the  said  meeting  assembled,  do  hereby  confirm 
the  grant  of  the  above  licence. 

Witness  our  hands,  or 

(c)  We,  being  the  majority  of  the  members  present  of  the  joint- 
committee,  appointed  for  the  said  borough  in  in  pursuance  of 
the  Licensing  Act,  1872,  do  hereby  confirm  the  grant  of  the  above 
licence. 

Witness  our  hands. 

[Signatures  of  Justices.] 

II.  Form  of  Eenewal  of  a  Licence. 

(35  &  36  Vict.  c.  94,  s.  74.) 

Licensing  Act,  1872. 

At  the  general  annual  licensing  meeting  [or,  an  adjournment  of  the 
general  annual  licensing  meeting],  holden  at  on  the  day 

of  ,  for  the  division  of  ,  in  the  county  of  [or 

for  the  borough  of  ] : 

{a)  We,  being  of  the  justices  acting  for  the  said  division, 

and  being  the  majority  of  those  at  the  said  meeting  assembled,  or 

(h)  We,  being  of  the  justices  of  the  said  borough,  and  being 

the  majority  of  those  at  the  said  meeting,  assembled, 

Hereby  grant  unto  A.  B.,  of  [here  insert  a  licensed  victualler, 

beerhouse  keeper,  coffee-house  keeper,  confectioner,  eating-house  keeper, 
licensed  dealer  in  spirits,  a  refreshment-house  keeper,  a  wholesale  spirit 
dealer,  the  holder  of  a  strong  beer  licence,  or  as  the  case  may  be],  this 
renewal  licence  authorising  him  to  apply  for  and  hold  .     [Here 

insert  such  form  of  licence  A.,  07'  B.,  oi'  C.  .  .  .  o)'  M.y  as  may  be  necessary ^ 
see  pp.  229-331,  infra.] 

The  owner  of  the  premises  in  respect  of  which  this  licence  is  granted 
is  M.  N.,  of 

This  licence  shall  be  in  force  from  the  day  of  until 

the  day  of 

Witness  our  hands. 

[Signatures  of  Justices.] 
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III.  The  same  by  way  of  Indorsement. 

(35  &  36  Vict.  c.  94,  s.  48  (2).) 

(To  he  indorsed  on  the  Licence  or  on  a  copy  thereof.) 

At  the  general  annual  licensing  meeting  [o7\  an  adjournment  of  the 
general  annual  licensing  meeting],  holden  at  on  the 

day  of  ,  for  the  division  of  ,  in  the  county  of  [oi\ 

for  the  borough  of  ]  : 

(a)  We,  being  of  the  justices  acting  for  the  said  division, 
and  being  the  majority  of  those  at  the  said  meeting  assembled,  or 

(b)  We,  being  of  the  justices  of  the  said  borough,  and  being 
the  majority  of  those  at  the  said  meeting  assembled, 

Hereby  renew  the  licence  within  contained,  and  such  licence  as 
renewed  shall  be  in  force  until  the  day  of 

The  owner  of  the  premises  in  respect  of  which  the  licence  is  granted 
is  M.  N.,  of 

Witness  our  hands. 

[Signatures  of  Justices.'] 

IV.  Form  of  Transfer  Licence  granted  at  Special  Sessions 

IN   PURSUANCE  OF   9  GeO.  IV.  C.  61,  S.  4. 

At  a  special  session  holden  at  ,  on  the  day  of 

for  the  division  of  ,   in  the  county  of  [w\  for  the 

borough  of  ]  : 

(a)  We,  being  of  His  Majesty's  justices  of  the  peace  acting 
in  and  for  the  said  division,  and  being  the  majority  of  those  at  the  said 
sessions  assembled,  or 

(b)  We,  being  of  the  justices  of  the  said  borough,  and  being 
the  majority  of  those  at  the  said  meeting  assembled. 

Hereby  pursuant  to  sec.  4  of  the  Intoxicating  Liquor  Licensing  Act 
1828,  and  the  Acts  amending  the  same,  license  one  C.  D.,  of  , 

and  transfer  to  him*  the  licence  now  held  by  A.  B.,  of  [here 

insert  a  licensed  victualler,  beerhouse  keeper,  coffee-house  keeper,  con- 
fectioner, eating-bouse  keeper,  licensed  dealer  in  spirits,  a  refreshment- 
house  keeper,  a  wholesale  spirit  dealer,  the  holder  of  a  strong  beer 
licence,  or  as  the  case  may  be],  and  granted  on  the  day  of 

last,  authorising  him  to  hold  .     [Hei'e  insert  such  foi'm  of  licence 

A.,  or  B.,  or  C.  ...  or  M.,  as  may  he  necessary,  see  pp.  229-331,  infra.] 

*  [If  by  indorsement,  say  from  the  asterisk,*]  the  licence  within  contained 
now  held  by  the  within-named  A.  B. 

And  we  hereby  authorise  the  said  C.  D.  to  apply  for  and  hold  [in 
the  cases  of  alehouses .  insert,  any  of  the  said  excise  licences,  as  now  held, 
as  well  as  those  which  were  not  held  by  the  said  A.  B.  :  in  other  cases: 
insert,  the  said  excise  licence  so  held  by  the  said  A.  B.]. 

This  transfer  to  be  in  force  from  this  day  until  the 

Witness  our  hands. 

[Signatures  of  Justices.] 
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V.  Form  of  Grant  of  Licence  at  Special  Sessions  in 
PURSUANCE  OF  9  Geo.  iv.  c.  61,  s.  14. 

At  a  special  sessions  holden  at  ,  on  the  day  of 

for  the  division  of  ,  in  the  county  of  [or,  for  the  borough 

(a)  We,  being  of  the  justices  acting  for  the  said  division, 
and  being  the  majority  of  those  at  the  said  sessions  assembled,  or 

(b)  We,  being  of  the  justices  of  the  said  borough,  and  being 
the  majority  of  those  at  the  said  sessions  assembled. 

Hereby,  pursuant  to  sec.  14  of  the  Intoxicating  Liquor  Licensing 
Act,  1828,  and  the  Acts  amending  the  same,  grant  unto  A.  B.,  of 
[here  insert  a  licensed  victualler,  beerhouse  keeper,  coffee-house 
keeper,  confectioner,  eating-house  keeper,  licensed  dealer  in  spirits,  a 
refreshment-house  keeper,  a  wholesale  spirit  dealer,  the  holder  of  a 
strong  beer  licence,  or  as  the  case  may  he\  this  licence  authorising  him 
to  apply  for  and  hold 

[Here  insert  such  form  of  licence  A.,  or  B.,  or  C  ...  or  M.,  as  may 
he  necessary,  see  pp.  229-331,  infra.] 

The  owner  of  the  premises  in  respect  of  which  the  licence  is  granted 
is  M.  K,  of 

This  licence  shall  be  in  force  from  the  day  of  to 

the  day  of 

Witness  our  hands. 

[Signatures  of  Justices.'] 


Forms  of  Descriptions  of  the  Several  Licences  (for 
Insertion  in  the  previous  Skeleton  Forms). 

A. 

Alehouse  Licence  (on  or  off).] — Any  of  the  excise  licences  that 
may  be  held  by  a  publican  for  the  sale  by  retail,  at  a  house  situated 
at  known  by  the  sign  of  the  ,  of  intoxicating  liquor, 

to  be  consumed  either  on  or  off  the  premises. 

If  the  licence  he  a  six-day  licence  add  as  a  separate  paragraph  : 

The  premises  in  respect  of  which  this  licence  is  granted  shall  be 
closed  during  the  whole  of  Sunday. 

B. 

Beerhouse  Licence  (off).] — An  excise  licence  to  sell  by  retail  at 
a  house  situated  at  beer,  to  be  consumed  off  the  premises,  in 

pursuance  of    the  Act  11   Geo.  iv.  and   1  Will.  iv.  c.  64,  and  Acts 
amending  the  same. 

C. 

Beerhouse  Licence  (on  or  off).] — An  excise  licence  to  sell  by 
retail  at  a  house  situated  at  beer,  to  be  consumed  either  on  or 
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off  the  premises,  in  pursuance  of  the  Act  11  Geo.  iv.  and  1  Will.  iv. 
0.  64,  and  Acts  amending  the  same. 

If  the  licence  he  a  six-day  licence  add  as  a  se;parate  'paragraph  : 

The  premises  in  respect  of  which  this  licence  is  granted  shall  be 
closed  during  the  whole  of  Sunday. 


D. 

Cider  and  Perry  Licence  (on  or  off).] — An  excise  licence  to  sell 
by  retail  at  a  house  situated  at  cider  and  perry,  to  be  consumed 

either  on  or  off  the  premises,  in  pursuance  of  the  Act  11  Geo.  iv.  and 
Will.  IV.,  c.  64,  and  Acts  amending  the  same. 

If  the  licence  is  a  six-day  licence  add  as  a  separate  paragraph : 

The  premises  in  respect  of  which  this  licence  is  granted  shall  be 
closed  during  the  whole  of  Sunday. 


E. 

Additional  Licence  to  Strong  Beer  Dealers.] — An  additional 
excise  licence  to  sell  by  retail  at  a  house  situated  at  beer,  to 

be  consumed  off  the  premises,  in  pursuance  of  the  Act  26  &  27  Vict. 
0.  33,  s.  1. 


F. 

Table  Beer  Licence  (off).] — An  excise  licence  to  sell  by  retail  at 
a  house  situated  at  table  beer,  to  be  consumed  off  the  premises, 

in  pursuance  of  the  Act  24  &  25  Vict.  c.  21,  s.  3. 


G. 

Wine  Licence  to  Shopkeeper  (off).] — An  excise  licence  to  sell 
by  retail  at  a  shop  situated  at  wine,  to  be  consumed  off  the 

premises,  in  pursuance  of  the  Act  23  &  24  Vict.  c.  27,  s.  3,  and  Acts 
amending  the  same. 

H. 

Licence  for  Wine  to  a  Refreshment-House  Keeper,  Con- 
fectioner, OR  Eating-House  Keeper  (on  or  off).] — An  excise 
licence  to  sell  by  retail  at  a  house  situated  at  wine,  to  be 

consumed  either  on  or  off  the  premises,  in  pursuance  of  the  Act  23  & 
24  Vict.  c.  27,  ss.  7  and  8,  and  Acts  amending  the  same. 

If  the  licence  is  a  six-day  licence  add  as  a  separate  paragraph : 

The  premises  in  respect  of  which  the  licence  is  granted  shall  be 
closed  during  the  whole  of  Sunday. 
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I. 

A  Licensed  Dealer's  Additional  Spirit  Licence  (off).] — An 
additional  excise  licence  to  sell  by  retail  at  a  shop  situated  at 
spirits,  to  be  consumed  off  the  premises,  in  pursuance  of  the  Act  24  & 
25  Vict.  c.  21,  s.  2. 

K. 

Licence  for  Liqueurs  in  Shops  (off). — An  excise  licence  to  sell 
by  retail  at  a  shop  situated  at  ,  liqueurs,  to  be  consumed  oflf 

the  premises,  in  pursuance  of  the  Acts  11  &  12  Vict.  c.  121,  and  23  &  24 
Vict.  c.  114,  and  Acts  amending  the  same. 

(The  Act  23  &  24  Vict.  c.  114,  is  repealed  by  43  &  44  Vict.  c.  24.) 

L. 

Licence  for  Sweets  to  a  Refreshment-House  Keeper,  Con- 
fectioner, OR  Eating-House  Keeper  (on  or  off). — An  excise  licence 
to  sell  by  retail  at  a  house  situated  at  ,  sweets,  to  be  consumed 

either  on  or  off  the  premises,  in  pursuance  of  the  Act  6  Geo.  iv.  c.  81, 
and  Acts  amending  the  same. 

If  the  licence  is  a  six-day  licence  add  as  a  separate  paragraph : 

The  premises  in  respect  of  which  the  licence  is  granted  shall  be 
closed  during  the  whole  of  Sunday. 

M. 

Sweets  Licence  to  Shopkeeper  (off). — An  excise  licence  to  sell 
by  retail  at  a  shop  situated  at  ,  sweets,  to  be  consumed  off  the 

premises,  in  pursuance  of  the  Act  6  Geo.  iv.  c.  81,  and  Acts  amending 
the  same. 


Forms  under  the  Licensing  Act  and  Rules,  1904. 

[Being  the  Schedule  to  the  Rules  made  by  the  Secretary  of  State,  and  dated 
December  20,  1904.     {See  St.  B.  &  0.,  1904,  p.  266.)] 

Form  1. 

The  Licensing  Act,  1904. 

List  of  Licences  referred  by  the  Renewal  Authority. 

Licensing  District  of 

To  the  compensation  authority  for  the  area  comprising  the  above 

district. 

At  the  general  annual  licensing  meeting  holden  at  on  the 

day  of  for  the  above-named  licensing  district  we, 

being  the  renewal  authority  for  the  said  district,  decided  to  refer  to  you, 
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under  sec.  1  of  the  Licensing  Act,  1904,  the  question  of  the  renewal  of 
the  licences  held  in  respect  of  the  premises  specified  below : — 


Name  and  Situation  of 
Premises. 


Nature  of  Licence. 


Licensee. 


Registered  Owners. 


Report. 
In  connection  with  the  question  so  referred,  we  report  as  follows ; 

[Signed  on  behalf  of  the  renewal  authority] 

Clerk  of  the  renewal  authority. 
Dated 


Form  2. 

The  Licensing  Act,  1904. 

Notice  of  Preliminary  Meeting. 

County  [m-  County  Borough]  of 

To  the  renewal  authority  of  the  licensing  district  of 

Notice  is  hereby  given  that  the  preliminary  meeting  to  be  held 
pursuant  to  the  Licensing  Rules,  1904,  by  the  compensation  authority 
for  the  above  area  will  be  held  at  on  the  day 

of  (a). 

Your  attention  is  called  to  Rule  11  of  the  Licensing  Rules,  1904. 

[Signed] 

Clerk  of  the  compensation  authority. 
Dated 

(tt)  This  must  be  a  day  not  less  than  seven  days  after  the  date  of  the  notice, 
and  earlier  than  the  last  day  of  May. 
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Form  3. 

The  Licensing  Act,  1904. 

Notice  of  Decision  at  Preliminary  Meeting  not  to  proceed  with 

any  Case. 

County  [or  County  Borough]  of 

To  the  renewal  authority  of  the  licensing  district  of 

[or  To  A.  B.,  the  licensee  [or  the  registered  owner]  of  the  premises 
known  as  ,  and  specified  in  the  subjoined  list]. 

Notice  is  hereby  given  that  at  their  preliminary  meeting  held  on  the 
day  of  19     ,  the  compensation  authority  for 

the  above  area  decided  not  to  proceed  upon  the  report  of  the  renewal 
authority  so  far  as  regards  the  licences  [or  licence]  of  the  licensed 
premises  specified  in  the  subjoined  list,  and  in  consequence  no  further 
proceedings  will  now  be  taken  by  the  compensation  authority  in  respect 
of  the  licences  [or  licence]  of  those  premises. 

List  of  Premises. 


Name  and  Situation  of 
Premises. 


Nature  of  I^icence. 


Licensee. 


Registered  Owners. 


Dated 


[Signed] 


Clerk  of  the  compensation  authority. 


Form  4. 

A.  Farm  of  Public  Notice. 

The  Licensing  Act,  1904. 

Notice  of  Principal  Meeting. 

County  [oi'  County  Borough]  of 

Notice  is  hereby  given  that  the  principal  meeting  to  be  held  pursuant 
to  the  Licensing  Eules,  1904,  by  the  compensation  authority  for  the 
above  area,  will  be  held  at  on  the  day  of  19     .(a) 

(a)  This  must  be  a  day  not  less  than  fourteen  days  after  the  date  of  the 

notice. 
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And  notice  is  hereby  also  given  that  the  compensation  authority  will 
at  the  meeting  be  prepared  to  hear,  with  reference  to  the  renewal  of  the 
licences  of  the  several  premises  specified  in  the  subjoined  list,  all  those 
persons  to  whom  under  the  Licensing  Act,  1904,  they  are  bound  to  give 
an  opportunity  of  being  heard ;  that  is  to  say,  the  persons  interested  in 
•  any  licensed  premises  in  question  and,  unless  it  appears  to  the  com- 
pensation authority  unnecessary,  any  other  persons  appearing  to  them 
to  be  interested  in  the  question  of  the  renewal  of  the  licence  of  those 
premises  (including  the  justices  of  the  licensing  district). 

List  of  Licensed  Premises. 


[Signed] 


Clerk  of  the  compensation  authority. 


Dated 


Form  4. 

B.  Foi^m  of  Notice  to  Special  Persons  and  Authorities. 
The  Licensing  Act,  1904. 
Notice  of  Principal  Meeting. 
County  [or  County  Borough]  of 

To  A.  B.,  the  licensee  [or  the  registered  owner]  of  the  premises  known 
as  ,  and  specified  in  the  subjoined  list. 

[Or  To  the  renewal  authority  for  the  licensing  district  of  .] 

Notice  is  hereby  given  that  the  principal  meeting  to  be  held  pursuant 
to  the  Licensing  Rules,  1904,  by  the  compensation  authority  for  the 
above  area  will  be  held  at  on  the  day  of  19     .(a) 

And  notice  is  hereby  also  given  that  the  compensation  authority  will 
at  the  meeting  be  prepared  to  hear,  with  reference  to  the  renewal  of  the 
licences  of  the  several  premises  specified  in  the  subjoined  list,  all  those 
persons  to  whom  under  the  Act  they  are  bound  to  give  an  opportunity 
of  being  heard ;  that  is  to  say,  the  persons  interested  in  any  licensed 
premises  in  question  and,  unless  it  appears  to  the  compensation  authority 
unnecessary,  any  other  persons  appearing  to  them  to  be  interested  in  the 

(a)  This  must  be  a  day  not  less  than  fourteen  days  after  the  date  of  the 
notice. 
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question  of  the  renewal  of  the  licence  of  those  premises  (including  the 
justices  of  the  licensing  district). 

[(a)  Your  attention  is  also  called  to  Kule  20  of  the  Licensing  Eules, 
1904.] 

[{b)  It  will  be  noticed  that  the  renewal  authority  are  entitled  to  be 
heard  at  this  meeting.] 

List  of  Licensed  Premises. 


[Signed] 


Clerk  of  the  compensation  authority. 


Dated 


(a)  To  be.  added  when  the  notice  is  sent  to  the  licensee  or  registered  owner. 

(b)  To  be  added  when  the  notice  is  sent  to  the  renewal  authority. 


Form  5. 

The  Licensing  Act,  1904. 

Notice  of  Decision  at  Principal  Meeting. 

County  [or  County  Borough]  of 

To  A.  B.,  the  licensee  [or  the  registered  owner]  of  the  premises 
specified  below. 

[Or  To  the  renewal  authority  for  the  licensing  district  of  .] 

[Or  (a)  To  the  Commissioners  of  Inland  Revenue.] 

Notice  is  hereby  given  that  the  compensation  authority  for  the  above 
area,  at  their  principal  meeting  held  on  the  day  of  [and 

the  day  of  ],  decided,  in  pursuance  of  their  powers 

under  the  above  Act,  to  refuse  [or  not  to  refuse]  the  renewal  of  the 
licence  of  the  premises  specified  below. 

[(b)  Compensation  becomes  therefore  payable,  and  your  attention  is 
called  to  Eules  21  to  36  of  the  Licensing  Eules,  1904.] 

(a)  Only  where  the  renewal  of  a  licence  has  been  refused. 
(6)  To  be  added  where  the  renewal  of  the  licence  is  refused  and  the  notice 
is  sent  to  the  licensee  or  registered  owner. 
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The  Premises  above  Refened  to. 


Name  and  Situation  of 
Premises. 


Nature  of  Licence. 


Licensee. 


Eegistered  Owners. 


[Signecf] 


Clerk  of  compensation  authority. 


Dated 


Form  6. 

The  Licensing  Act,  1904. 

Notice  as  to  sending  in  Claims  to  be  treated  as  Persons  interested  in 
Licensed  Premises. 

County  [or  County  Borough]  of 

Notice  is  hereby  given  that  the  compensation  authority  for  the  above 
area  having  decided  at  their  principal  meeting,  held  on  the  day 

of  [and  the  day  of  ],  to  refuse  the  renewal  of 

the  licence  of  the  premises  specified  below,  all  persons  claiming  to  be 
interested  in  the  said  premises  for  the  purpose  of  the  payment  of  com- 
pensation under  the  said  Act  (other  than  the  licensee  and  the  registered 
owner  of  the  said  premises)  are  required  to  send  to  the  compensation 
authority  notice  of  their  claims  before  the  day  of  19     (a), 

for  the  purpose  of  enabling  the  compensation  authority  to  ascertain  in 
manner  provided  by  the  Licensing  Rules,  1904,  the  persons  entitled  to 
compensation  under  the  said  Act  in  respect  of  the  said  premises. 

Notice  of  claims  must  be  given  in  the  form  annexed,  and  may  be  sent 
to  the  clerk  of  the  compensation  authority  at  his  office  at 

Licensed  Premises. 


Name  and  Situation  of 
Premises. 


Nature  of  Licence. 


Licensee. 


Registered  Owners. 


[Signed'] 


Clerk  of  compensation  authority. 


Dated 


ixi)  This  must  be  a  day  twenty-one  days  after  the  date  of  the  publication 
of  the  notice. 
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Form  7. 

The  Licensing  Act,  1904. 

Notice  of  Claim  to  be  treated  as  a  Person  interested  in  Licensed 

Premises. 

County  [or  County  Borough]  of 

To  the  compensation  authority  for  the  above  area. 

Notice  is  hereby  given  that  I,  A.  B.,  of  ,  claim  to  be 

interested  for  the  purpose  of  the  payment  of  compensation  under  the 
Licensing  Act,  1904,  in  the  licensed  premises  known  as  ,  and 

specified  below. 

The  particulars  of  my  claim  are  as  follows : — 

[The  claimant  must  give  full  paiiiculars  of  his  claim  and  specify  any 
instrument  or  document  on  which  he  relies.] 


Licensed  Premises  in  respect  of  which  the  Claim 

is  Made. 

Name  and  Situation  of 
Premises. 

Nature  of  Licence. 

Licensee. 

Eegistered  Owners. 

[Signature  of  Claimant.] 


Dated 


Form  8. 

The  Licensing  Act,  1904. 

Notice  of  Supplemental  Meeting  to  consider  Claims. 

County  [or  County  Borough]  of 

To  A.  B.,  the  licensee  of  [w  the  registered  owner  of]  [or  a  person 
having  made  a  claim  to  be  treated  as  a  person  interested  for  the  purpose- 
of  the  payment  of  compensation  under  the  Licensing  Act,  1904,  in]  the 
premises  known  as  and  specified  below. 

Notice  is  hereby  given  that  claims  of  persons  claiming  to  be  treated 
as  persons  interested  in  the  above  licensed  premises  for  the  purpose  of 
the  payment  of  compensation  under  the  Licensing  Act,  1904,  have  been 
made  in  respect  of  those  premises,  as  shown  below,  and  that  the  com- 
pensation authority  for  the  above  area,  will  hold  a  meeting  on  the 
day  of  19         ,{a)  in  pursuance  of  the  Licensing  Rules,. 

(a)  This  must  be  a  day  not  less  than  seven  days  after  the  date  of  the  notice. 
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1904,  for  the  purpose  of  considering  those  claims  and  of  determining 
who  are  the  persons  entitled  to  compensation. 

[If  it  is  intended  on  the  same  day  to  hold  a  further  meeting  fm'  considering 
the  question  of  ajyproving  any  amount  agreed  as  compensation  money ^  and  f(yr 
settling  the  shares  in  the  compensation  money ^  add:  And  notice  is  further 
hereby  given  that  at  the  close  of  that  meeting  the  compensation  authority 
will  hold  a  further  meeting  for  considering  whether,  if  a  proper  agree- 
ment as  to  the  sum  to  be  submitted  to  the  compensation  authority  for 
their  approval  as  the  amount  of  the  compensation  money  is  lodged  with 
them,  their  approval  shall  be  given  to  that  sum,  and  further  for  settling 
the  shares,  or  fixing  the  proportions,  in  which  the  compensation  money 
is  to  be  divided  among  the  persons  entitled  to  compensation. 

Any  agreement  as  to  the  sum  to  be  submitted  to  the  compensation 
authority  for  their  approval  as  the  amount  of  compensation  money 
must  be  in  the  form  prescribed  by  the  Licensing  Eules,  1904,  and 
must  be  lodged  with  the  compensation  authority  either  at  the  meeting 
or  previously.] 

You  should  attend  the  meeting  if  you  desire  to  state  your  views  in 
relation  to  these  matters,  or  any  of  them,  to  the  compensation  authority. 


Licenced  Premises ' 

In  respect  of  which  Claims  have  been  Received. 

Name  and 

Situation  of 

Premises. 

Nature 
of  Licence. 

Name  and 
Address  of 
Licensee. 

Names  and  Addresses 

of  Registered 

Owners. 

Names  and 

Addresses  of 

Claimants. 

[Signed] 


Clerk  of  the  compensation  authority. 


Dated 


Form  9. 

The  Licensing  Act,  1904. 

Notice  of  Supplemental  Meeting  to  settle  Shares  in  the  Compensation 

Money. 

County  [or  County  Borough]  of 

To  A.  B.,  of  ,  a  person  entitled  to  compensation  under 

the  Licensing  Act,  1904,  in  the  licensed  premises  known  as  , 

and  specified  below. 

Take  notice  that  a  meeting  of  the  compensation  authority  for  the 
above  area,  will  be  held  at  on  the  day  of  19      ,(a) 

(a)  This  must  be  a  day  not  less  than  seven  days  after  the  date  of  the  notice. 
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for  the  purpose  of  considering  whether,  if  a  proper  agreement  as  to 
the  sum  to  be  submitted  to  the  compensation  authority  for  their 
approval  as  the  amount  of  compensation  money  in  respect  of  the  said 
premises  is  lodged  with  them,  their  approval  shall  be  given  to  that 
sum,  and  further  for  the  purpose  of  settling  the  shares,  or  fixing  the 
proportions,  in  which  the  said  compensation  money  is  to  be  divided 
among  the  persons  specified  below. 

Any  agreement  as  to  the  sum  to  be  submitted  to  the  compensation 
authority  for  their  approval  as  the  amount  of  compensation  money 
must  be  in  the  form  prescribed  by  the  Licensing  Rules,  1904,  and 
must  be  lodged  with  the  compensation  authority  at  the  meeting  or 
previously. 

You  should  attend  the  meeting  if  you  desire  to  state  your  views 
in  relation  to  these  matters,  or  any  of  them,  to  the  compensation 
authority. 

Licensed  Premises  above  Referred  to. 


Name  and  Situation  of  Premises. 


Nature  of  Licence. 


Names  and  Registered  Addresses 

of  Persons  entitled  to 

Compensation. 


[Signed'] 


Dated 


Clerk  of  the  compensation  authority. 


Form  10. 


The  Licensing  Act,  1904. 

Agreement  as  to  the  Sum  to  be  submitted  to  the  Compensation  Authority 
for  their  approval  as  the  Amount  of  Compensation  Money. 

County  \or  County  Borough]  of 

We,  whose  names  are  subscribed  hereto,  being  the  several  persons 
entitled  to  compensation  under  the  Licensing  Act,  1904,  and  the  Rules 
made  under  that  Act,  in  respect  of  the  licensed  premises  specified  below, 
have  agreed  that  the  sum  of  should  be  submitted  to  the  com- 

pensation authority  for  their  approval  as  the  compensation  money  to  be 
paid  in  respect  of  the  said  premises. 
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Licensed  Premises  above  Referred  to. 


Name  and  Situation  of  Preniises. 


Nature  of  Licence. 


Names  and  Addresses  of  Persons 
entitled  to  Compensation. 


[Signatures  of  the  persons  interested  or  of  their  agents."] 


Dated 


Form  IL 

The  Licensing  Act,  1904. 

Notice  to  the  Commissioners  of  Inland  Revenue  that  the  amount  of  the 
Compensation  Money  remains  to  be  determined  by  them. 

County  \or  County  Borough]  of 

To  the  Commissioners  of  Inland  Eevenue  : — 

We  beg  to  acquaint  you  that  in  default  of  the  agreement  and  approval 
mentioned  in  subs.  (2)  of  sec.  2  of  the  Licensing  Act,  1904,  the  amount 
to  be  paid  under  the  Act  as  compensation  in  respect  of  the  premises 
specified  below  remains  to  be  determined  by  you. 

The  names  and  addresses  of  the  persons  entitled  to  compensation  are 
stated  below. 

Licensed  Premises  above  Referred  to. 


Persons  Entitled  to  Compensation. 


Name. 


Lddress. 


[Signed  on  behalf  of  the  compensation  authoiiiy.] 

Clerk  of  the  compensation  authority. 


Dated 
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Form  12. 

The  Licensing  Act,  1904. 

Notice  of  Dates  for  Payment  of  Compensation  Money  and 
Expiration  of  Licence. 

County  [oi-  County  Borough]  of 

To  A.  B.,  a  person  entitled  to  compensation  under  the  Licensing 
Act,  1904,  in  respect  of  the  premises  specified  below. 

[Or  To  the  renewal  authority  for  the  licensing  district  of  .] 

[Or  To  the  superintendent  [or  chief  officer]  of  police  of  the  district 
of  .] 

Notice  is  hereby  given  that  compensation  under  the  Licensing  Act^ 
1904,  in  respect  of  the  licensed  premises  specified  below  has  now  become 
payable,  and  that  the  respective  shares  in  the  compensation  money  of 
the  persons  entitled  to  compensation  in  respect  of  the  said  premises  will 
he  paid  to  them  on  the  day  of  19     ,(a)  and  that  the  licence 

provisionally  renewed  in  respect  of  the  said  premises  will  therefore 
expire  on  the  day  of  19     .{h) 


Licensed  Premises  above  Referred  to. 


Name  and  Situation  of  Premises. 


Name  and  Address  of  Persons 
entitled  to  Compensation. 


[Signed] 


Clerk  to  the  compensation  authority. 


Dated 


(a)  This  must  be  a  day  not  less  than  two  weeks  nor  more  than  six  weeks  after 
the  date  of  the  notice. 

(6)  The  seventh  day  after  the  date  fixed  for  payment. 


VOL.  VIII. 


[Form  13. 
16 
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Form  14. 

The  Licensing  Act,  1904. 

Notice  of  Adjourned  Meeting. 

County  [or  County  Borough]  of 

To 

Notice  is  hereby  given  that  the  (a)  meeting  of  the 

compensation  authority  for  the  above  area  which  was  adjourned  on  the 
day  of  19     ,  [and  the  day  of 

19     ,]  will  be  continued  at  on  the 

day  of  19     .(h) 

[Signed] 

Clerk  of  the  compensation  authority. 

Dated 

(a)  Specify  the  nature  of  the  meeting. 

(6)  Notice  of  an  adjournment  need  not  be  given  unless  the  meeting  is 
adjourned  for  more  than  fourteen  days. 

Form  15. 

Statement  to  be  Inserted  in  a  Licence  Provisionally  Renewed. 

Note. — This  licence  is  granted  provisionally  pursuant  to  the 
Licensing  Act,  1904,  and  the  Rules  made  under  that  Act. 

If  the  compensation  authority  to  whom  the  question  of  the  renewal 
[{a)  or  transfer]  of  the  licence  of  the  above-mentioned  premises  has  been 
referred  under  that  Act,  refuse  the  renewal  [{a)  or  transfer]  of  the  licence, 
the  licence  will  cease  to  have  effect,  if  then  in  force,  as  from  the  expira- 
tion of  the  seventh  day  after  the  date,  to  be  subsequently  fixed  in 
pursuance  of  those  Rules,  for  the  payment  of  compensation. 

(a)  To  meet  cases  where  the  renewal  is  provisional  in  consequence  of  the 
reference  of  a  question  of  transfer. 


Form  16. 

Statement  to  he  Inserted  in  a  Licence  further  Provisionally  Renewed. 

Note. — This  licence  is  granted  provisionally  pursuant  to  the 
Licensing  Act,  1904,  and  the  Rules  made  under  that  Act;  and 
inasmuch  as  the  compensation  authority  to  whom  the  question  of  the 
renewal  [(a)  or  transfer]  of  the  licence  of  the  above-mentioned  premises 
was  referred  under  the  Act  have  refused  the  renewal  [(a)  or  transfer]  of 
the  licence,  the  licence  will  cease  to  have  effect  as  from  the  expiration 
of  the  seventh  day  after  the  date  to  be  subsequently  fixed  in  pursuance 
of  those  Rules,  for  the  payment  of  compensation. 

(«)  To  meet  cases  where  the  renewal  is  provisional  in  consequence  of  the 
reference  of  a  question  of  transfer. 
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Form  17. 

Statement  to  he  Inserted  in  a  Provisional  Transfer. 

Note. — This  transfer  is  granted  provisionally  pursuant  to  the 
Licensing  Act,  1904,  and  the  Rules  made  under  that  Act,  and  is  con- 
ditional on  the  decision  of  the  compensation  authority  with  respect 
thereto.  If  a  renewal  of  the  licence  is  granted  at  the  next  general 
annual  licensing  meeting,  that  renewal  will  also  be  provisional  in 
pursuance  of  those  Rules. 


Form  18. 

The  Licensing  Act,  1904. 

Licences  the  question  of  the  Transfer  of  which  is  referred  to  the 
Compensation  Authority. 

Licensing  District  of 

To  the  compensation  authority  for  the  area  comprising  the  above 

district. 

At  the  sessions  holden  at  ,  on  the  day  of 

19     ,  for  the  above-named  licensing  district,  the  justices 

decided  to  refer  to  you,  under  sec.  1,  as  applied  by  subs.  (1)  of  sec.  9,  of 

the  Licensing  Act,  1904,  the  question  of  the  transfer  of  the  licence  held 

in  respect  of  the  premises  specified  below. 


Name  and  Situation  ol 


Nature  of  Licence. 


Licensee. 


Registered  Owners. 


Report. 
In   connection   with   the  above,   the  justices  desire  to  report  as 


follows 


[Signed] 

Clerk  to  the  licensing  justices. 

[The  clerk  will  add  a  note  stating ^  as  respects  any  licence  comprised  in 
the  list,  whether  the  renewal  of  the  licence  has  been  referred  to  the  compensa- 
tion authority  as  well  as  the  question  of  the  transfer.] 
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Form  19. 

The  Licensing  Act,  1904. 

Particulars  with  respect  to  New  Licences. 

County  [or  Borough]  of 

To  the  Commissioners  of  Inland  Kevenue. 

We  beg  to  forward  to  you  the  following  particulars  as  to  the  grant 
of  a  new  on-licence  in  respect  of  the  premises  specified  below  confirmed 
by  us  as  the  confirming  authority  for  the  above  area  on  the 
day  of  19     . 

Premises  above  Referred  to. 


Particulars  of  Payments  imposed. 


Duration  of  Licence, 


[Signed  on  behalf  of  the  confirming  authority] 

Clerk  of  the  confirming  authority. 
Dated 


Form  20. 

A. 

The  Licensing  Act,  1904. 

Statement  of  variations  in  Conditions  proposed  by  the  Confirming 

Authority. 

County  [or  Borough]  of 

To  the  justices  authorised  to  grant  new  licences  in  the  licensing 
district  of 

Notice  is  hereby  given  that  the  confirming  authority  for  the  above 
area  desire  that  the  conditions  attached  by  you  to  the  licence  granted 
in  respect  of  the  premises  specified  below  should  be  varied  as  follows : — 
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The  reasons  for  the  proposed  variations  are  as  follows  :- 
The  Premises  above  Referred  to. 


Name  and  Situation  of  Premises. 


Name  and  Address  of  Proposed 
Licensee. 


[Signed'] 


Clerk  of  the  confirming  authority. 


Dated 


Form  20. 
B. 

The  Licensing  Act,  1904. 

Notice  of  Meeting  to  consider  variations  in  Conditions  proposed  by  the 
Confirming  Authority. 

Licensing  District  of 

To  A.  B.,  one  of  the  justices  having  power  to  grant  new  licences  in 
the  above  district. 

Notice  is  hereby  given  that  a  meeting  of  the  justices  having  power 
to  grant  new  licences  in  the  above  district  will  be  held  at 
on  the  day  of  19    ,  for  the  purpose  of  considering  and, 

if  thought  fit,  consenting  to  the  variations  proposed  by  the  confirming 
authority  in  the  conditions  attached  to  the  licence  granted  in  respect  of 
the  premises  specified  below. 

The  Premises  above  Refeired  to. 


Name  and  Situation  of  Premises. 


Name  and  Address  of  Proposed 
Licensee. 


The  following  is  a  copy  of  the  variations  so  proposed  and  of  the 
reasons  given  : — 


[Signed'] 


Dated 


Clerk  of  the  justices. 
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Form  20. 

C. 

The  Licensing  Act,  1904. 

Notice  to  Confirming  Authority  of  Decision  of  Justices  having  power  to 
grant  New  Licences  as  to  proposed  variations  in  Conditions. 

Licensing  District  of 

To  the  confirming  authority  for  the  county  [or  borough]  of 

Notice  is  hereby  given  that  the  justices  having  power  to  grant  new 

b'cences  in  the  above  district  at  a  meeting  held  on  the  day  of 

19     ,  decided  with  respect  to  the  variations  proposed  by  you 

as  confirming  authority  in  the  conditions  attached  to  the  licence  granted 

in  respect  of  the  premises  specified  below  as  follows  : — 

The  Premises  above  Referred  to. 


Name  and  Situation  of  Premises. 


Name  and  Address  of  Proposed 
Licensee. 


[Signed] 


Clerk  of  the  justices. 


Dated 


Form  21. 

A. — Form  of  Public  Notice. 

The  Licensing  Act,  1904. 

Notice  of  Division  of  Area. 

County  [or  County  Borough]  of 

Notice  is  hereby  given  that  the  compensation  authority  for  the 
above  area  have  by  resolution  divided  their  area  for  the  purpose  of 
the  Licensing  Act,  1904,  into  the  following  districts,  that  is  to  say 
[give  particulars  of  the  ccmfpositioii  of  tlie  districts']. 


[Signed] 


Clerk  of  the  compensation  authority. 


Dated 


248  LICENSING;  LICENSING  ACTS— FORMS 

B. — Farm  of  Notice  to  Special  Authmities. 

The  Licensing  Act,  1904. 

Notice  of  Division  of  Area. 

County  [or  County  Borough]  of 

To  the  Secretary  of  State  for  the  Home  Department  [or  To  the 
Commissioners  of  Inland  Revenue]. 

We  beg  to  inform  you  that  we,  as  the  compensation  authority  [&c., 
as  in  Fmrn  A]. 

[Signed  on  behalf  of  the  compensation  authority] 

Clerk  of  the  compensation  authority. 
Dated 

Form  22. 

A. — Form  of  Public  Notice. 

The  Licensing  Act,  1904. 

Notice  of  Imposition  of  Charges  under  Sec.  3  of  the  Act. 

County  [or  County  Borough]  of 

Notice  is  hereby  given  that  the  compensation  authority  for  the  above 
area  have  imposed  under  sec.  3  of  the  Licensing  Act,  1904,  for  the  year 
charges  in  respect  of  licences  at  the  following  rate 

[state  the  proportion  which  the  rate  imposed  bears 
to  the  maximum  rate  of  charge  under  the  Act] ;  and  charges  on  the  premises 
affected  will  be  levied  and  paid  accordingly  as  part  of  the  duties  on  the 
corresponding  excise  licences. 

[Signed] 

Clerk  of  the  compensation  authority. 

Dated 

B. — Form  of  Notice  to  the  Commissioners  of  Inland  Revenue. 

The  Licensing  Act,  1904. 

Notice  of  Imposition  of  Charges  under  Sec.  3  of  the  Act. 

County  [or  County  Borough]  of 

To  the  Commissioners  of  Inland  Revenue. 

We  beg  to  inform  you  that  we,  as  the  compensation  authority  for 
the  above  area,  have  imposed,  under  sec.  3  of  the  Licensing  Act,  1904, 
for  the  year  charges  in  respect  of  licences  at  the  following 

rate  [state  the  proportion  which  the  rate  imposed  bears  to  the  maximum  rate  of 
charge  under  the  Ad]. 

[Signed  on  behalf  of  the  compensation  authority] 

Clerk  of  the  compensation  authority. 
Dated 
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Form  23. 

The  Licensing  Act,  1904. 

Notice  of  Appointment  of  Treasurer. 

County  [or  County  Borough]  of 

To  the  Commissioners  of  Inland  Revenue. 

We  beg  to  inform  you  that  we,  as  the  compensation  authority  for 
the  above  area,  have  appointed  of 

to  be  our  treasurer  for  the  purposes  of  the  Licensing  Act,  1904. 

[Signed  on  behalf  of  the  compeinsation  authority] 

Clerk  of  the  compensation  authority. 
Dated 


Form  24. 

The  Licensing  Act,  1904. 

Notice  of  Meeting  to  consider  Application  under  the  Note  to  the  First 
Schedule  of  the  Act. 

Licensing  District  of 

To  A.  B.,  one  of  the  justices  acting  in  and  for  the  above  district. 

Notice  is  hereby  given  that  a  meeting  of  the  licensing  justices  of  the 
above  district  will  be  held  at  ,  on  the  day  of  19     , 

for  the  purpose  of  considering  an  application  for  a  certificate  under  the 
Note  to  the  First  Schedule  of  the  Licensing  Act,  1904,  in  respect  of  the 
licensed  premises  specified  below. 

Licensed  Premises  above  Referred  to. 


Name,  Situation,  and  Description  of  Premises. 


Name  of  Licensee. 


[Signed] 

Clerk  of  the  justices. 
Dated 
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Form  25. 

The  Licensing  Act,  1904. 

Certificate  of  Licensing  Justices  under  the  Note  to  the  First  Schedule 

of  the  Act. 

Licensing  District  of 

We,  being  the  licensing  justices  of  the  above  district,  hereby  certify 
that  the  licensed  premises  specified  below  are  used  only  as 
[state  whether  public  gardens,  picture  galleries,  or  as  the  case  may  be],  and 
we  are  of  opinion  that  [state  the  propoiiion  to  be  charged]  of 

the  rate  charged  in  other  cases  is  the  proper  rate  of  charge  under  the 
Licensing  Act,  1904,  in  respect  of  the  said  premises. 

Licensed  Premises  above  Bef erred  to. 


Name,  Situation,  and  Description  of  Premises. 


Name  of  Licensee. 


[Signed  on  behalf  of  the  licensing  justices] 

Clerk  of  the  justices. 


Date 


Form  26. 

Mortgage  of  Compensation  Fund. 

A. 

Where  Provision  is  made  for  Repayment  by  means  of  a  Sinking  Fund. 

By  virtue  of  the  Licensing  Act,  1904,  we,  being  the  compensation 
authority  for  the  county  [or  county  borough]  of  ,  in  considera- 

tion of  the  sum  of  paid  to  us  by  A.  B.  of  , 

hereby  charge  our  compensation  fund  under  the  said  Act  with  payment 
to  the  said  A.  B.  of  the  said  sum  of  together  with  interest 

for  the  same  at  the  rate  of  per  cent,  per  annum,  the  interest 

to  be  paid  on  the  day  of  19     ,  &c.  [specify  the  days  far 

payment]  in  each  year 

And  it  is  hereby  declared  that  the  said  principal  sum  is  repayable  on 
the  day  of  in  the  year  19     . 

Provided  that  the  said  principal  sum  or  any  part  thereof  may,  not- 
withstanding anything  herein  contained,  be  paid  off  at  any  earlier  time 
which  may  be  agreed  on  by  us  and  the  said  A.  B. 
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Form  26. 
B. 

Wliere  the  Loan  is  to  he  Repaid  by  means  of  Instalments  of  Capiial. 

By  virtue  of  the  Licensing  Act,  1904,  we,  being  the  compensation 
authority  for  the  county  [or  county  borough]  of  ,  in  con- 

sideration of  the  sum  of  paid  to  us  by  A.  B.  of 

,  hereby  charge  our  compensation  fund  under  the 
said  Act  with  the  payment  to  the  said  A.  B.  of  the  said  sum  of 

or  of  so  much  thereof  as  shall  for  the  time  being  remain 
unpaid,  together  with  interest  for  the  same  at  the  rate  of  per 

cent,  per  annum,  the  interest  to  be  paid  on  the  day  of 

19     ,  &c.  [specify  the  days  fo7' paym£nt]  in  each  year. 
And  it  is  hereby  declared  that  the  said  principal  sum  of 
shall  be  repaid  by  equal  yearly  [o?*  half-yearly]  instalments  of 
in  each  of  the  years  19      to  19     ,  both  inclusive,  such  suras  to  be  paid 
on  the  day  of  [and  the  day  of  ] 

in  each  of  those  years. 

Form  26. 

C. 

Where  the  Loan  is  to  be  Repaid  by  means  of  Instalments  of  Capital  and 
Interest  Combined. 

By  virtue  of  the  Licensing  Act,  1904,  we,  being  the  compensation 
authority  for  the  county  [w  county  borough]  of  ,  in  con- 

sideration for  the  sum  of  paid  to  us  by  A.  B.  of 

,  hereby  charge  our  compensation  fund  under  the  said 
Act  with  payment  to  the  said  A.  B.  in  each  of  the  years  19  to  19  , 
both  inclusive,  of  the  sum  of  £  on  the  day  of 

in  each  of  those  years  [o?-,  if  the  instalments  are  Jialf-yearly,  with  the  pay- 
ment of  the  sum  of  on  the  day  of 
and  the                    day  of                      in  each  of  the  years  19     to  19     , 
both  inclusive]. 

Signature  to  be  attached  to  whichever  of  the  three  Forms  A,y  B.^  orr  G. 

is  used. 

Dated  this  day  of  one  thousand  nine  hundred 

and 

[Signatures  of  two  justices^  and  of  the  treasurer 
(or  where  the  treasurer  is  a  banky  the  clerk 
of  the  authority).] 

Notice  of  Application  for  a  New  Licence  (see  p.  194). 

To  the  overseers  of  the  poor  of  the  parish  of  ,  to  the  clerk 

of  the  licensing  justices  of  ,  and  to  the  superintendent  of 

police  of  the  district  of  ,  in  the  county  of 
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Take  notice  that  I,  A.  B.,  residing  at  in  the  parish  of 

in  the  county  of  intend  to  apply  at  the  general 

annual  licensing  meeting  to  be  holden  at  on  the 

day  of  next  for  a  licence  [here  insert  description  of  licence^  see 

Forms  of  Description  of  Licences,  supra,  p.   229]. 

Given  under  my  hand  this  day  of  19     . 

[Signed]  A.  B. 

Note.— As  to  publication  and  service  of  this  notice,  see  p.  194. 

Notice  of  Application  for  the  Removal  of  a  Licence 
(see  p.  203). 

[Heading  and  commencement  as  above]  for  an  order  sanctioning  the 

removal  of  the  licence  [here  describe  it,  see  supra,  p.  229]  now  held  by 

me  [or,  by  X.  Y.]  in  respect  of  the  premises  [describe  them]  from  such 

premises  to  certain  premises  being  No.  Street,  in  the  parish  of 

in  the  county  of 

Given  under  my  hand  this  day  of  19     . 

[Signed]  A.  B. 

Note. — As  to  publication  and  service  of  this  notice,  see  p.  203. 

Notice  by  Licence-Holder  of  Intention  to  Apply  for  a 
Transfer  of  the  Licence. 

[Heading  as  above.] 

Take  notice  that  I,  A.  B.,  of  &c.,  being  the  holder  of  [here  describe 
licence,  see  supra,  p.  229]  intend  to  apply  at  the  special  session  to  be 
holden  at  in  the  said  division  on  the  day  of  19     , 

for  permission  to  transfer  the  above-mentioned  licence  to  C.  D.  [here  set 
out  and  his  trade  or  calling],  who  has  during  the  six  months 

now  last  past  resided  at  [or,  from  such  premises  to  certain  other 

premises],  being  No.  Street,  in  the  parish  of  in  the  county 

of 

Given  under  my  hand  this  day  of 

[Signed]  A.  B. 

Note. — As  to  service  of  this  notice,  see  p.  200. 

Notice  by  a  Person,  not  being  the  Licence-Holder,  of  his 
Intention  to  apply  for  a  Transfer  of  the  Licence. 

[Heading  as  above.] 

Take  notice  that — 

(a)  I,  C.  D.,  of  &c.,  being  the  heir  of  ; 

or 

(b)  We,  E.,  of  &c.,  and  F.,  of  &c.,  being  the  executors  [or  adminis- 
trators] of  J 
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or 


(c)  1,  G.,  of  &c.,  being  the  assignee  in  bankruptcy  of 


or 


(d)  I,  H.,  of  &c.,  being  the  new  tenant  [or  occupier]  of  the  premises 
hereinafter  mentioned,  lately  in  the  possession  of 


or 

(e)  I,  K.,  of  &c.,  being  the  person  to  whom  C.  D.,  of  &c.,  the  heir  [or 
E.,  of  &c.,  andF.,  of  &c.,  the  executors  {or  administrators  or  assigns)]  of 
[here  set  out  name  of  the  licence-holder],  has  [or  have]  conveyed  or  made  over 
their  [or  his]  interest  in  the  occupation  and  keeping  of  the  premises 
hereinafter  mentioned,  lately  in  the  possession  of  ; 

(/)  I,  L.,  of  the  assignee  of  X.  Y.,  a  person  [holding,  or]  lately  hold- 
ing [here  describe  the  licence  and  premises,  see  supra,  p.  229]  intend  to 
apply  at  the  special  session  to  be  holden  at '  in  the  said  division 

on  the  day  of  for  an  order  that  the  said  licence  may 

be  transferred  to  me  [&)',  us]  the  said 

Given  under  my  [or,  our]  hand  [oi-  hands]  this  day 

of  19     . 

[Signed]  A.  B. 

Note.— As  to  service  of  this  notice,  see  p.  200. 

Notice  of  Application  for  a  Temporary  Licence  on 
Authority. 

[Follow  the  above  Form,  concluding  as  follows]  : — intend  to  apply  at  a 
petty  sessions  of  His  Majesty's  justices  of  the  peace  acting  in  and  for 
the  of  in  the  ,  to  be  held  on  the 

day  of  ,  at  ,  in  the  said  form  an  order  authorising 

me  [or  us]  to  sell  by  retail  intoxicating  liquors  under  the  aforesaid 
licence  in  the  house  and  on  the  premises  aforesaid  until  the 
day  of  next,  being  the  day  appointed  for  the  next  ensuing 

special  session  in  the  said  division. 

Given  under  my  [or  our]  hand  [or  hands]  this  day  of 

19     .  [Signed]  A.  B. 

iVo^e.— This  notice  is  to  be  addressed  and  sent  only  to  the  superintendent 
of  police  of  the  district.     As  to  service,  see  p.  202. 


Notice  of  Intention  to  Apply  for  an  Occasional  Licence. 

To  the  superintendent  of  police  of  the  district  of 

Take  notice  that  I,  of  ,  being  a  licensed  victualler 

[&)',  a  person  licensed  to  sell  by  retail  to  be  drunk  or  consumed 

on  the  said  premises],  intend  to  apply  to  the  Court  of  Petty  Sessions  to 
be  held  at  on  the  day  of    ,  at 
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o'clock  in  the  forenoon,  for  the  consent  of  the  said  Court  to  the  grant  to 

me  of  an  occasional  licence  authorising  me  to  sell  on  the 

day  of  ,  between  the  hours  of  o'clock  in  the  forenoon 

and  o'clock  in  the  afternoon  in  a  situate  at 

in  the  parish  of  on  the  occasion  of 

Dated  at  ,  this  day  of  19     . 

[Signed] 

Note. — This  must  be  served  at  least  twenty-four  hours  before  making  the 
application,  and  should  be  served  personally  or  at  the  residence  or  office  of  the 
superintendent  (R.  v.  Riley,  1889,  53  J.  P.  452). 


Form  of  Justices'  Consent  for  an  Occasional  Licence. 

At  a  petty  sessions  of  His  Majesty's  justices  of  the  peace  for  the 
division  of  in  the  [county]  of  held  at  on  the 

day  of  19     . 

We,  the  undersigned,  two  of  the  justices  assembled  at  the  said  petty 
sessions  [or,  two  of  the  justices  usually  acting  at  the  petty  sessions  for 
the  petty  sessional  division  within  which  the  place  of  sale  hereinafter 
mentioned  is  situate,  now  sitting  together  for  this  purpose,  having  been 
first  satisfied  that  it  was  not  practicable  to  make  application  for  this  con- 
sent to  a  petty  sessional  Court]  hereby  consent  to  the  grant  of  an  occa- 
sional licence  to  ,  of  ,  in  the  county  of  , 
authorising  him  to  sell  on  the  day  of  19  , 
between  the  hours  of  o'clock  in  the  forenoon  and 
o'clock  in  the  afternoon,  in  a  situate  at  ,  in  the  parish 
of  ,  on  the  occasion  of  ,  he  being  a  person  duly 
licensed  to  sell  the  same  at  the  premises  first  abovementioned. 

Dated  at  ,  this  day  of  19     . 

[Justices'  signatures  and  seals  (or  signatures 
only  if  out  of  Petty  Sessions).] 

Note. — See  p.  172.  If  the  consent  be  given  by  two  justices  out  of  petty 
sessions  omit  the  first  paragraph  and  modify  the  second  as  indicated.  In  this 
case  notice  of  the  consent  must  be  sent  to  the  superintendent  of  the  police 
(L.  A.,  1902,  s.  17). 


Notice  of  Consent  of  Two  Justices  for  an  Occasional 

Licence. 

To  the  superintendent  of  police  of  the  district  of 

Take  notice  that  I  ,  of  ,  have  obtained  the 

consent  of  two  of  His  Majesty's  justices  of  the  peace  for  the  grant  of  an 
occasional  licence,  the  terms  of  which  are  set  forth  in  the  copy  of  such 
consent  annexed  hereto. 

Dated  at  ,  this  day  of  19     . 

[Signed] 

Note. — Ae  to  service,  see  Note  to  Form  of  Consent. 
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Notice  of  Intention  to  Oppose  the  Eenewal  of  a  Licence. 
To  A.  B.,  of,  &c. 

Take  notice  that  I  intend  to  appear  at  the  general  annual  licensing 
meeting  to  be  held  for  the  division  of  at  ,  on  the 

day  of  next,  and  to  oppose  your  application  for 

the  renewal  of  the  licence  now  held  by  you  for  the  sale  of  [here  insert 
description  of  licences  and  premises^  see  supra,  p.  229].  The  grounds  of  my 
opposition  are  as  follows,  namely  [here  set  them  out\ 

Dated  this  day  of  19     . 

[Signed]  A.  B. 

Notice  of  Appeal  against  a  Refusal  to  Renew  or  Transfer 

A  Licence. 

To  A.  B.,  C.  D.,  E.  F.,  and  others,  justices  acting  for  the  licensing 
division  of  in  the  [county]  of 

Take  notice  that  I  ,  of,  &c.,  intend  to  enter  and  prosecute 

an  appeal  at  the  next  Quarter  Sessions  of  the  peace  for  the  county  of 
,  to  be  holden  at  on  the  day  of  , 

against  the  refusal  of  you,  the  aforesaid  justices,  to  renew  [<w,  to  trans- 
fer] the  licence  held  by  me  authorising  me  to  sell  [here  describe  the  licence 
and  premises,  see  supra,  p.  229]. 

And  further  take  notice  that  the  grounds  of  this,  my  appeal,  and 
[here  set  them  out]. 

Dated  this  day  of  19     . 

[Signed]  A.  B. 

Licensing  or  Brewster  Sessions.— See  Licensing. 

Liege. — See  Allegiance. 

Lien. 
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Lien  is  the  right  in  one  man  to  retain  that  which  is  in  his  possession 
belonging  to  another  till  certain  demands  of  him  the  person  in  possession 
are  satislied  {Hammonds  v.  Barclay,  1801,  2  East,  at  p.  235).  For  con- 
venience, the  person  to  whom  the  property  retained  belongs  is  sometimes 
referred  to  as  the  debtor,  the  person  retaining  the  property  as  the 
creditor.  The  word  "  lien  "  is,  however,  used  also  to  denote  rights  given 
by  equity  and  maritime  law  (see  Maritime  Lien)  to  creditors  to  have 
certain  specific  property  primarily  applied  to  the  satisfaction  of  their 
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demands.  In  the  rules  which  it  applies  as  regards  liens,  equity  follows 
the  law ;  the  principal  claims  in  connection  with  which  maritime  liens 
arise  are  claims  in  respect  of  salvage,  collisions,  wages  of  seamen  and 
masters,  pilotage,  bottomry,  and  respondentia  bonds  (see  under  these 
titles  in  other  parts  of  this  work). 

Possession  by  the  creditor  is  essential  to  a  legal  lien,  which,  to  dis- 
tinguish it  from  the  others,  is  called  a  possessory  lien  (see  Possessory 
Lien). 

Liens  are  either  particular  or  general;  a  particular,  sometimes  also 
called  a  specific,  lien  is  the  right  to  retain  specific  property  in  satisfac- 
tion of  demands  in  respect  of  such  specific  property.  General  liens,  on 
the  other  hand,  are  in  respect  of  a  general  balance  of  account  due,  and 
not  in  respect  of  any  labour,  etc.,  spent  upon  the  specific  property 
retained  by  the  creditor.  A  particular  lien  may  arise  in  one  of  three 
ways — viz.,  (1)  by  operation  of  law,  (2)  by  express  contract,  (3)  by 
implied  contract — such  contract  being  implied  either  from  the  conduct 
of  the  parties  in  their  dealings  with  one  another,  custom  or  usage.  A 
general  lien  can  arise  only  by  express  contract  or  by  virtue  of  such 
well-established  custom  as  to  amount  to  an  implied  contract  or  term 
of  a  contract. 

I.  The  Possession. — Where  possession  is  essential  to  a  lien  it  must 
have  been  lawfully  acquired,  for  example,  in  due  course  of  business,  and 
must  not  be  inconsistent  with  the  terms  of  the  contract,  express  or 
implied,  under  which  the  lien  is  claimed. 

Possession  obtained  by  violence,  misrepresentation,  or  fraud  cannot 
found  a  lien,  even  though  had  it  been  acquired  rightfully  and  fairly  a 
lien  would  have  arisen.  For  a  lien  cannot  be  acquired  by  a  wrongful 
act  {Madden  v.  Kempster,  1807, 1  Camp.  12),  Where  goods  are  deposited 
with  the  creditor  for  some  special  purpose  and  subsequently  retained  by 
him  upon  failure  of  such  purpose,  he  cannot  claim  a  lien,  for  the  property 
in  the  goods  again  returns  to  the  debtor.  But  if  after  the  purpose  has 
failed  the  property  is  left  by  the  debtor  in  the  creditor's  possession  for 
so  long  a  time  as  to  make  it  equivalent  to  a  deposit  for  general  purposes, 
the  lien  will  attach. 

The  possession  must  also  be  of  a  continuous  and  uninterrupted 
nature.  See  the  leading  case  of  Kruger  v.  Wilcox,  1753,  Amb.  252; 
Tudor's  Leading  Cases  in  Mercantile  Law,  353;  and  for  the  general 
principles.  Forth  v.  Simpson,  1849,  13  Q.  B.  680. 

II.  Particular  lien  hy  operation  of  law  arises  (1)  where  the  creditor 
is  compellable  by  law  to  receive  the  goods  or  to  perform  certain  services 
to  the  owner  of  such  goods.  The  commonest  instances  of  this  class  of 
lien  are  the  liens  of  carriers  and  innkeepers.  See  Carrier  ;  Innkeeper. 
{Robins  &  Co.  V.  Gray,  [1895]  2  Q.  B.  501.) 

(2)  Where  the  creditor  has  spent  money,  skill,  or  labour  on  the 
property,  and  claims  a  lien  in  respect  of  his  outlay.  The  commonest 
instances  are  the  lien  of  artificers  and  solicitors.     See  Solicitor. 

(3)  In  the  cases  of  salvage  or  rescuing  ships  at  sea,  a  lien  was  by  the 
common  law  given  to  the  salvor.  The  law  of  particular  lien  as  to  salvage 
is  now  regulated  by  the  Merchant  Shipping  Acts.     See  Maritime  Lien. 

III.  General  Liens. — Unless  established  by  express  or  necessarily 
implied  contract,  general  liens  can  be  established  by  custom  only :  the 
custom  may  be  local.  A  custom  in  a  particular  trade  nmst  be  strictly 
proved,  and  mere  evidence  of  the  popular  opinion  of  the  members  of 
that  trade,  that  such  a  right  exists  or  ought  to  exist,  is  not  enough  to 
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establish  the  custom.  The  evidence  requisite  to  establish  a  general  lien 
is  thus  summarised  in  In  re  Spotten,  Ex  ijarte  Provincial  Bank,  11  Ir. 
Kep.  Eq.  412 :  "  It  must  be  shown  as  a  matter  of  law,  first,  that  it  was 
a  certain  usage ;  second,  that  it  was  a  reasonable  usage,  not  inconsistent 
with  law ;  third,  that  as  a  matter  of  evidence  it  should  be  shown  that 
it  was  so  universally  acquiesced  in  that  everybody  in  the  trade  knew  it, 
or  that  it  could  be  ascertained  if  he  had  taken  the  pains  to  inquire." 

Factors  (q.v.),  wharfingers  {q.v.)y  dyers  {q.v.),  bankers  {q.v.),  stock- 
brokers {Re  London  and  Globe  Finance  Corporation,  [1902]  2  Ch.  416), 
and  solicitors  become  in  course  of  their  business  entitled  to  general 
liens. 

IV.  Lien  Arising  by  Contract. — A  lien  created  by  implication  of  law 
may  be  enlarged,  modified,  or  prevented  from  arising  by  express  contract, 
and  the  riglit  of  lien  may  be  given  similarly  by  contract  where,  if  reliance 
were  placed  on  the  implication  of  law  alone,  no  lien  would  exist. 
Usage  of  trade  cannot  be  set  up  against  a  specific  contract  in  clear 
terms.  Where  parties  contract  for  a  particular  time  or  mode  of  pay- 
ment, a  claim  for  lien  inconsistent  with  the  terms  would  not  be  allowed 
(see  FisJier  v.  Smith,  1878,  4  App.  Cas.  1).  Similarly,  liens  are  incon- 
sistent with  an  acknowledged  system  of  dealing  on  credit,  and  can  only 
subsist  where  payment  is  to  be  made  for  ready  money,  or  there  is  an 
agreement,  express  or  implied,  that  the  debtor  shall  give  security  to  the 
creditor  as  soon  as  the  claim  arises.  "  If  a  mercantile  relation,  which 
might  involve  a  lien,  is  created  by  a  written  contract,  and  security  given 
for  the  result  of  the  dealings  in  that  relation,  the  express  stipulation 
and  agreement  of  the  parties  for  security  excludes  lien,  and  limits  their 
rights  by  the  extent  of  the  express  contract  that  they  have  made. 
Uxpressum  facit  cessare  taciturn  "  (per  Lord  Westbury  in  In  re  Leithy 
CJmmbers  v.  Davidson,  1866,  L.  E.  1  P.  C,  at  p.  305 ;  36  L.  J.  P.  C.  17). 

V.  Extinguishment  of  Lien. — The  right  may  be  lost  or  waived,  either 
expressly  or  voluntarily,  or  by  implication.  The  right  being,  as  we  have 
seen,  inseparably  coupled  with  possession,  it  is  obvious  that  the  loss 
of  possession  results  in  the  loss  of  the  lien.  But  the  right  will  not 
be  lost  if  possession  of  the  goods  has  been  given  to  a  bailee  for  safe 
custody  or  a  like  purpose.  On  the  other  hand,  where  a  creditor  fraudu- 
lently procures  the  goods  to  be  taken  in  execution,  the  nature  of  the 
possession  having  been  changed,  the  right  of  lien  is  thereby  lost.  As 
a  rule,  unless  the  loss  of  possession  be  involuntary,  the  lien  once  lost 
does  not  re-attach  on  possession  of  the  goods  being  regained  by  the 
creditor ;  the  rule,  however,  is  subject  to  certain  exceptions  in  respect 
of  certain  trades,  e.g.  policy  brokers.     (See  Broker  ;  Factor.) 

A  release  of  the  debt  in  any  way  {e.g.  signing  a  composition  deed) 
or  tender  by  the  debtor  of  the  amount  of  the  claim  in  respect  of  which 
the  lien  exists  deprives  the  creditor  of  his  lien.  In  the  same  manner 
the  taking  by  tlie  creditor  of  a  security  payable  at  a  distant  date  is  held 
to  be  inconsistent  with  the  right  of  lien,  and  will  deprive  the  creditor 
of  such  lien.  The  question  to  be  determined  for  deciding  whether  the 
taking  of  a  security  deprives  the  creditor  of  his  right  of  lien  is  one 
of  intention,  viz.,  was  the  security  intended  to  be  cumulative  or  sub- 
stitutional ?  The  presumption  of  intention  will  not  be  tlie  same  in  all 
trades  and  professions.  "  Whether  a  lien  is  waived  or  not  by  taking 
a  security  depends  upon  the  intention  expressed  or  to  be  inferred  from 
the  position  of  the  parties  and  all  the  circumstances  of  the  case.  In 
this  particular  instance  we  are  dealing  with  a  solicitor  and  his  client. 
VOL  VIII.  17 
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It  strikes  me  that  if  a  solicitor  takes  from  his  client  such  a  security" 
[a  joint  and  several  promissory  note  by  the  client  and  her  husband]  "  as 
this  solicitor  took,  the  jr^ifnd  facie  inference  is  that  he  waives  his  lien. 
That  appears  to  me  the  right  and  proper  conclusion  to  come  to,  bearing 
in  mind  that  it  is  the  solicitor's  duty  to  explain  to  his  client  the  effect 
of  what  he  is  about  to  do.  In  the  case  of  a  banker  I  should  not  draw 
the  same  inference,  since  a  banker  has  not  a  similar  duty  towards  his 
customer  "  (Lindley,  L.J.,  In  re  Taylor,  Stillman,  and  Underwood,  [1891] 
1  Ch.  590,  at  p.  507  ;  Re  Douglas,  Norman  &  Co.,  [1898]  1  Ch.  199). 

YI.  The  Nature  of  Lien. — The  right  of  lien  of  a  creditor  is  a  purely 
passive  right  of  retention,  and  cannot  be  enforced  by  sale  save  in  certain 
cases  (see  Innkeeper  ;  Solicitor). 

If  a  party  is  entitled  to  a  lien  on  property  in  respect  of  a  debt  barred 
by  the  Statute  of  Limitations  the  lien  will  attach  nevertheless  ;  for  it  is 
the  remedy,  not  the  debt  itself,  that  is  discharged  by  the  statute  {per 
Ix)rd  Eldon  in  Spears  v.  Hartly,  1800,  3  Esp.  81 ;  6  K.  R.  814). 

VII.  Vendors  Lien. — The  rights  of  an  unpaid  vendor  in  respect  of 
goods  he  has  sold  are  now  clearly  defined  by  the  Sale  of  Goods  Act, 
1893,  56  &  57  Vict.  c.  71.  Vendor's  lien  in  respect  of  land  is  an 
equitable  lien. 

See  Sale  of  Goods  ;  Bills  of  Lading  ;  and  Stoppage  in  Transitu. 

VIII.  EquitaUe  Liens.  —  An  equitable  lien,  it  has  already  been 
stated,  exists  independently  of  possession,  and  is  in  the  nature  of  a 
charge  owing  its  origin  to  a  trust  created  by  agreement,  express  or 
implied.  The  most  frequent  instances  are:  The  lien  of  a  vendor  of 
land  in  respect  of  unpaid  purchase  money  and  of  a  purchaser  of  land 
for  his  purchase  money  paid  or  his  deposit  (see  Vendor  and  Purchaser); 
the  lien  of  a  trustee  on  the  trust  property  in  respect  of  his  costs  and 
expenses  ;  and  lastly,  the  lien  that  attaches  to  the  property  of  a  cestui-que 
trust  in  respect  of  breaches  of  trust  acquiesced  in  by  him  (see  Trusts). 

Lieu  and  Substitution. — See  In  Lieu  of;  Instead  of. 

Lieutenancy,  Commission  of. — While  the  old  Acts 

for  the  defence  of  the  realm,  such  as  the  Assize  of  Arms  (27  Hen.  ii.) 
and  the  Statute  of  Westminster,  13  Edw.  L  c.  6,  continued  in  force, 
commissions  were  issued  to  officers  called  Commissioners  of  Array,  who 
went  into  every  county  for  the  purpose  of  arraying  and  summoning 
those  liable  to  service,  and  punishing  defaulters.  In  the  time  of 
Edward  vi.  commissions  of  lieutenancy,  containing  in  substance  the 
same  powers  as  the  old  commissions  of  array,  began  to  be  issued  to 
lieutenants  of  counties,  who  were  appointed  to  array,  or  lead,  or  both, 
the  military  forces,  as  the  standing  representatives  of  the  Crown  in 
military  matters.  After  the  reign  of  Mary  these  lieutenants  were 
usually  appointed,  and  became  known  as  Lords  Lieutenant  {q.v.). 

See  Army  ;  Militia  ;  Lord  Lieutenant  ;  Territorial  Forces. 

[Authorities. — Steph.  BL,  11th  ed.,  vol.  ii.  p.  596,  and  collections  of 
commissions  there  cited;  Manual  Military  Law,  War  Office.] 

Lieutenant.— See  Officers. 

Lieutenant  of  County. — See  Lieutenant,  Commission  of. 

Life  Annuities.— See  Annuities. 
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Life,  Continuance  of. — A  person  shown  to  have  been 
living  at  a  given  date  is  presumed  to  be  still  alive  until  a  time  con- 
siderably exceeding  the  ordinary  duration  of  human  life  has  elapsed, 
and  the  onus  of  showing  such  person's  death  lies  on  the  party  asserting 
it.  If,  however,  evidence  is  given  of  a  person's  continuous  unexplained 
absence,  and  the  non-receipt  of  intelligence  from  or  concerning  him  by 
those  who  naturally  would  hear  of  him,  the  presumption  in  favour  of 
the  continuance  of  his  life  ceases  after  the  lapse  of  seven  years,  but 
the  law  raises  no  presumption  as  to  the  time  of  his  death.  As  to  the 
burden  of  proof,  see  In  re  Fhene's  Trusts,  1870,  L.  R  5  Ch.  139  ;  In  re 
Aldersey,  Gibson  v.  Hall,  [1905]  2  Ch.  1817.  In  some  cases,  as  e.g. 
where  the  party  when  last  heard  of  was  ill,  or  has  since  been  exposed  to 
extraordinary  danger,  death  has  been  presumed  before  the  expiry  of 
seven  years.     See  Death,  Proof  of  ;  also  Bigamy  ;  Presumptions. 

[Authorities. — Taylor,  Evidence,  10th  ed.,  ss.  198-201 ;  Best,  Uvidence, 
10th  ed.,  pp.  340  et  seq.] 

Life,  Estates  for. 
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An  estate  for  life  is  generally  considered  to  have  been  the  greatest 
estate  in  land  recognised  by  the  law  in  the  earliest  times,  and  it  was  the 
estate  most  frequently  granted  by  the  lord  to  his  tenant  for  his  services. 
For  the  presumption  was  that  lands  were  given  to  the  tenant  to  enjoy 
so  long  as  he  personally  could  enjoy  them,  and  even  if  expressly  given  to 
him  and  his  heirs,  the  tenant  had  no  power  of  alienation.  His  heirs 
took  by  force  of  the  original  grant  or  (to  use  the  expression  subsequently 
used  in  Shelley  s  Case)  by  purchase,  and  the  tenant  had  no  more  than  a 
life  estate.  The  incident  of  alienation,  which  later  on  was  looked  upon 
as  a  natural  incident  of  freehold  estates,  was  of  slow  growth ;  the  history 
of  the  gradual  acquisition  of  the  power  will  be  found  under  Estates  ; 
Estates  of  Inheritance.  We  need  only  say  here  that  alienation  inter 
vivos  was  recognised  by  Quia  emptores  (Stat.  18  Edw.  I.  c.  1),  and  testa- 
mentary disposition  of  estates  for  life  (i.e.  the  life  of  another)  by  the 
Statute  of  Frauds,  29  Car.  ii.  c.  3. 

Estates  for  life,  or  in  other  words  freeholds  not  of  inheritance,  are 
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estates  capable  of  subsistence  for  tbe  term  of  a  life  or  lives.  They  arise 
either  by  act  of  party  or  by  law.  Those  that  arise  by  act  of  party  are 
estates  created  expressly  by  deed  or  will,  and  given  to  the  donee  to  hold 
(1)  for  his  own  life ;  or  (2)  the  life  of  another  person — the  latter  estate 
is  called  an  estate  jntr  autre  vie,  and  the  person  on  the  duration  of  whose 
life  the  estate  depends  is  called  the  cestui  que  vie  ;  (3)  for  the  joint  lives 
of  several  persons;  (4)  for  the  life  of  the  longest  liver  of  several 
persons. 

Estates  for  life  arising  by  operation  of  law  are — (1)  The  estate  for  life 
which  by  the  common  law  a  widow  has  in  a  portion  of  her  husband's 
lands  upon  his  death,  called  "dower" (see  Husband  and  Wife);  (2)  the 
estate  for  life  which,  subject  to  certain  requisites,  a  husband  has  in  lands, 
whereof  his  wife  was  seised  during  the  marriage  (see  Curtesy)  ;  (3)  the 
estate  for  life  of  a  tenant  in  tail  after  possibility  of  issue  extinct  (see 
Estates  of  Inheritance,  Estates  Tail). 

Some  of  the  estates  above  enumerated  may,  as  a  fact,  determine 
before  the  end  of  the  life  on  which  their  existence  depends  {e.g.  an  estate 
of  dower  in  gavelkind  ceases  on  remarriage  of  the  widow),  and  formerly 
a  person  became  dead  in  law  by  becoming  "professed"  in  religion 
(Co.  Litt.  132).  Hence  the  old  practice  of  granting  an  estate  for  the 
Tiatural  life  as  contrasted  with  the  civil  life.  But  the  law,  looking  only 
upon  the  capacity  of  the  estate  to  endure  and  not  on  its  actual  duration, 
treated  them  all  as  estates  for  life. 

A  term  of  years,  no  matter  how  far  in  excess  of  the  possible  duration 
of  any  life  {e.g.  1000  years),  granted  to  one  if  he  shall  so  long  live,  is  not 
an  estate  for  life,  and  is  less  than  freehold.  And  also  in  the  eyes  of  the 
law,  an  estate  for  a  man's  own  life  is  deemed  greater  than  an  estate  for 
the  life  of  another. 

Having  referred  the  reader  to  another  part  of  the  work  for  the  other 
classes  of  estates  for  life,  we  will  deal  more  fully  with  such  estates 
created  by  act  of  party,  viz. — (1)  The  estate  of  a  tenant  for  his  own  life, 
called,  for  convenience,  estate  for  life ;  (2)  the  estate  of  a  tenant  for  the 
life  of  another,  called  estate  pur  autre  vie. 

Creation. — Even  without  express  words  of  limitation  {i.e.  to  A.  for 
life),  an  estate  for  life  is  created  by  a  grant  to  the  grantee  {i.e.  to  A. 
simply)  without  further  words  to  qualify  it.  This  rule  holds  good  to  this 
day  as  to  grants  inter  vivos,  but  has  been  modified  in  the  case  of  testa- 
mentary dispositions  by  the  Wills  Act,  1837,  s.  28.  The  origin  of  the 
doctrine  that  restricted  what  primd  facie  appears  to  be  a  gift  of  property 
absolutely,  i.e.  a  gift  of  land  in  fee  simple,  to  a  gift  for  life  only,  is  to  be 
found  in  the  old  conception  of  rights  in  real  property,  as  consisting  in 
personal  enjoyment  without  the  incident  of  alienation  or  devolution  (a 
conception  already  alluded  to,  and  which  will  be  found  discussed  at 
length  under  Estates;  Estates  of  Inheritance;  Heirs).  But  the 
Courts,  even  before  the  passing  of  the  Wills  Act,  allowed  any  evidence 
of  a  testator's  intention  to  confer  something  more  than  an  estate  for  life 
to  guide  them  in  construing  the  gift  according  to  such  intention. 

If  a  tenant  for  life  alienates  his  estate,  his  alienee  has  an  estate  pur 
autre  vie.  And  an  estate  pur  autre  vie  may  also  be  granted  directly  and 
in  express  words,  i.e.  to  A.  during  the  life  of  B.  It  will  be  convenient 
to  deal  with  the  anomalies  (other  than  anomalies  with  respect  to  aliena- 
tion as  to  which  vide  infra)  of  an  estate  pur  autre  vie  before  passing  to 
the  general  law  on  estates  for  life.  If  the  cestui  que  vie  survived  the 
owner  of  the  estate  p\ir  autre  vie,  a  question  arose  as  to  who  was  entitled 
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to  the  land  during  the  rest  of  the  life  of  the  cestui  que  vie.  Clearly,  the 
latter,  even  if  he  had  been  the  original  grantor  of  the  estate,  had  no 
right  to  it,  having  parted  with  his  interest  therein.  If  the  limitation 
was  to  the  grantee  and  his  heirs,  or  the  grantee  and  his  executors,  his 
heir  or  personal  representatives,  as  the  case  might  be,  would  take.  But 
most  frequently  the  grant  was  to  A.  simply,  and,  accordingly,  on  his 
death  the  land  belonged  to  the  first  comer  that  took  possession.  Such 
occupant  of  the  land  was  called  a  general  occupant ;  the  heir,  on  the 
other  hand,  was  called  a  special  occupant.  But  though  the  Statute  of 
Wills  empowered  owners  of  fee  simple  lands  to  dispose  of  them  by  will, 
the  tenant  yur  autre  vie  could  not  dispose  of  his  lands ;  nor,  on  the  other 
hand,  were  they  after  his  death  subject  to  his  debts.  Both  these  evils 
were  remedied  by  the  Statute  of  Frauds,  which  (29  Car.  ii.  c.  3,  s.  12) 
not  only  gave  the  owner  of  an  estate  fur  autre  vie  power  to  dispose  of  it 
for  the  life  of  the  cestui  que  vie  by  his  will,  but  enacted  that  in  case  of 
intestacy  the  heir  as  special  occupant,  or  in  default  of  a  special  occupant, 
the  executors  or  administrators  of  the  deceased  should  take  the  land 
subject  to  the  payment  of  his  debts.  The  surplus  in  this  case,  after  pay- 
ment of  debts,  is  distributable,  according  to  the  Statute  of  Distributions, 
as  personal  estate.  In  other  words,  apart  from  any  disposition  to  or 
occupancy  by  the  heir,  the  law  gives  it  to  the  executor  or  administrator. 
The  present  law  on  the  subject  is  contained  in  the  Wills  Act,  which 
reproduces  in  another  form  the  provisions  of  the  Statute  of  Frauds,  as 
explained  by  the  Act  14  Geo.  ii.  c.  20.  The  provisions  of  sec.  6  of  the 
Wills  Act,  7  Will  IV.  and  1  Vict.  c.  26,  s.  3,  are  that  if  no  disposition 
by  will  shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  nature, 
the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come 
to  him  by  reason  of  special  occupancy,  as  assets  by  descent,  as  in 
the  case  of  freehold  land  in  fee  simple ;  and  in  case  there  shall  be  no 
special  occupant  of  any  estate  "pur  autre  vie^  whether  freehold  or  cus- 
tomary freehold  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  whether  a  corporeal  or  incorporeal  hereditament,  it  shall  go  to 
the  executor  or  administrator  of  the  party  that  had  the  estate  thereof 
by  virtue  of  the  grant ;  and  if  the  same  shall  come  to  the  executor  or 
administrator,  either  by  reason  of  a  special  occupancy  or  by  virtue  of 
the  Act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and 
distributed  in  the  same  manner  as  the  personal  estate  of  the  testator 
or  intestate. 

As  to  the  question  whether  under  a  particular  assurance  the  estate 
'pur  autre  vie  goes  to  a  special  occupant  or  is  left  to  go  to  the  personal 
representative  by  force  of  the  statute,  the  principles  for  determining  its 
devolution  in  this  respect  have  been  laid  down  by  the  House  of  Lords 
in  Earl  of  Mountcastle  v.  Moresmyth,  [1896]  A.  C.  158.  An  estate  pur 
autre  vie  was  created  by  the  conveyance  of  a  tenant  for  life's  estate 
to  the  tenant  for  life  and  another,  to  hold  to  the  use  of  themselves  and 
their  heirs  with  a  declaration  that  all  the  estate  and  interest  con- 
veyed to  the  other  person  was  conveyed  to  such  person  as  trustee  for 
an  infant.  It  was  held  that  the  infant  had  an  equitable  estate  pur  autre 
vie,  not  an  estate  to  him  and  his  heirs,  and  that  there  being  no  "  special 
occupant,"  the  infant's  estate  on  his  death  passed  to  his  administrators 
under  the  section  of  the  Wills  Act  already  noticed.  It  was  argued  that 
the  devolution  of  the  legal  estate  in  the  trustee  determined  by  some 
sort  of  attraction  the  equitable  estate  of  the  infant,  i.e.  because  the 
grantee's  heirs  are  named,  therefore  the  infant's  heirs  must  be  deemed 
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to  have  been  named.  The  House  of  Lords  held  that  there  was  neither 
reason  nor  authority  for  such  a  proposition.  Such  an  estate  passes  to 
the  executor,  "  unless  it  can  be  shown  that  the  heir  was  named  as  special 
occupant,  or  at  least  was  special  occupant "  {per  Lord  Herschell).  "  It 
is  for  those  who  say  that  it  ought  to  go  to  the  heir  to  show  that  there 
are  some  words  in  the  creation  of  that  equitable  or  legal  estate  pur 
autre  vie  which  throw  it  upon  a  special  occupant.  It  has  long  since 
been  established  that  in  determining  the  quality  of  an  estate  pur  autre 
vie,  that  is,  whether  it  goes  to  a  special  occupant  or  to  the  executor  by 
statute,  you  look  to  the  terms  of  the  last  conveyance  of  the  estate,  and 
not  to  the  original  grant.  ...  If  it  is  to  go  to  the  heir,  my  present 
impression  is  that  express  words  are  necessary,  and  that  in  a  deed  at 
all  events  the  word  heir  must  be  used  for  the  purpose  of  designating  the 
special  occupant "  {per  Lord  Davey,  at  p.  165).  [Where  there  is  a  devise 
by  the  owner  in  fee  upon  trust  to  pay  the  income  to  A.  during  the  life 
of  another,  and  A.  dies  intestate,  the  beneficial  interest  in  the  income 
during  the  life  of  the  cestui  que  vie  passes  to  the  legal  personal  represen- 
tative of  A.  under  sec.  6  {uhi  supra),  because  nothing  being  said  as  to 
the  heir  no  special  occupant  is  designated  {Re  Sheppard,  [1897]  2  Ch.  67  ; 
see  also  Be  Inman,  [1903]  1  Ch.  241).] 

Of  the  Rights  and  Liabilities  of  Tenants  for  Life  other  than  the  Rights 
of  Alienation. — The  rights  of  tenants  for  life  requiring  consideration  are 
their  rights  with  regard  to  improvements,  fixtures,  and  emblements, 
their  liabilities,  or  in  other  words  the  restrictions  on  their  right  of  use 
and  enjoyment,  are  in  respect  to  the  commission  of  waste.  The  leading 
case  on  estates  for  life  and  their  incidents  is  Lewis  Bowles' s  Case  {11  Eep. 
79  J ;  Tudor's  R.  P.  &  C.  Cases,  37 ;  4th  ed.,  86). 

1.  Improvements. — The  primary  rule  is  that  improvements,  however 
permanent  and  beneficial,  must  be  paid  for  by  the  tenant  for  life ;  but 
statute  law  has  introduced  a  large  number  of  exceptions  in  the  case  of 
lasting  improvements,  and  has  apportioned  the  expenses  between  the 
tenant  for  life  and  those  who  after  his  death  are  to  reap  the  benefit  of 
such  improvements.  The  most  important  of  the  modern  enactments  to 
this  effect  are : — 

{a)  The  Public  Money  Drainage  Acts,  8  &  9  Vict.  c.  56 ;  9  &  10  Vict. 
c.  101,  and  the  Amending  Acts  thereto,  providing  for  the  obtaining  of 
advances  from  the  Government  for  drainage  purposes,  and  repaying  such 
advances  by  rent-charges  on  the  land.  Some  of  these  Acts  were  repealed, 
and  all  practically  superseded  by — 

{b)  The  Improvement  of  Lands  Act,  1864,  27  &  28  Vict.  c.  114, 
which,  together  with  the  subsequent  Acts  as  to  "  Limited  Owners " 
Residences,  1870,  and  the  Amending  Act,  1871,  and  the  Limited  Owners 
Reservoirs  and  Further  Facilities  Act,  1877,  34  &  35  Vict.  c.  84;  40  & 
41  Vict.  c.  31,  greatly  extended  the  definition  of  improvements.  The 
enumeration  of  improvements  contained  in  sec.  9  of  the  Improvement 
of  Land  Act,  1864,  is,  by  the  Settled  Land  Act,  1882,  45  &  46  Vict. 
0.  38,  8.  30,  extended  so  as  to  comprise,  as  regards  applications  made 
to  the  Land  Commissioners  after  the  passing  of  the  Settled  Land  Act, 
all  improvements  authorised  by  the  latter  Act.  These  include  drainage, 
irrigation,  warping,  sewage  works,  embankments,  sea-walls,  inclosures, 
reclamations,  farm  roads,  private  roads,  planting,  cottages  for  labourers, 
farm  servants,  and  artisans,  mills  and  engine-houses,  reservoirs  and  the 
like,  tramways,  canals,  docks,  jetties,  piers,  markets  and  market-places, 
streets,  roads,  patlis,  and  squares,  watercourses,  trial  pits  for  mines,  and 
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the  reconstruction,  enlargement,  or  improvement  of  any  of  these  works. 
The  money  required  to  defray  these  improvements  under  the  Acts  is 
raised  with  the  sanction  of  the  Board  of  Agriculture,  to  which  (by  the 
Board  of  Agriculture  Act,  1889)  the  functions  of  the  Land  Commis- 
sioners of  England  have  been  transferred  (52  &  53  Vict.  c.  30);  see 
Board  of  Agricultuee,  Vol.  II.,  p.  309.  The  rent-charge  securing  the 
repayment  of  the  money  provides  for  payment,  by  instalments  extending 
over  not  more  than  twenty-five  years,  of  the  sum  advanced,  together 
with  interest  thereon  at  not  more  than  5  per  cent.,  and  is  created  by 
an  order  of  the  Board.  A  memorial  thereof  must  be  registered  in  the 
Land  Eegistry  Office  (27  &  28  Vict.  c.  114).  It  takes  priority  over 
all  other  charges  (and  it  is  for  this  reason  important  to  make  the 
necessary  searches  in  this  respect),  and  is  personalty  and  assignable 
as  personalty. 

The  Agricultural  Holdings  Act,  1883,  46  &  47  Vict.  c.  61,  in  which 
Act  the  word  "  tenant "  is  interpreted  to  mean  the  holder  of  land  under 
a  landlord,  as  well  for  lives  as  for  years,  gives  to  the  tenant  compensa- 
tion by  the  landlord  in  respect  of  improvements,  and  further  gives  to 
the  landlord  power,  on  paying  such  compensation,  to  obtain  a  charge  in 
favour  of  the  landlord,  his  executors,  administrators,  and  assigns ;  see, 
for  further  details.  Tenant-right.  With  regard  to  tenants  of  market 
gardens,  similar  rights  are  given  to  the  tenants  by  the  Market  Gar- 
deners Compensation  Act,  1895,  58  &  59  Vict.  c.  22.  See  Market 
Garden. 

In  addition  to  the  various  provisions  above  noticed,  the  provisions  of 
the  Settled  Land  Acts,  1882-1890,  should  be  considered.  The  subject  is, 
however,  more  properly  dealt  with  under  Settled  Land  Acts.  Capital 
moneys  under  the  Act  may  be  applied  in  payment  of  any  improvements 
authorised  by  the  Act  of  1882.  To  these  the  Settled  Land  Act,  1890, 
added  (s.  13)  bridges,  the  making  of  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let,  and  the  rebuilding  of 
the  principal  mansion-house  on  the  settled  land,  provided  the  sum  spent 
in  the  latter  case  does  not  exceed  one-half  the  annual  rental  of  the 
settled  land;  and  by  sec.  1  of  the  Settled  Land  Act,  1887,  it  is  enacted 
that  where  any  improvement  authorised  by  the  Act  of  1882  has  been 
made,  and  a  rent-charge  has  been  or  may  be  created  with  the  object  of 
paying  off  moneys  advanced  for  the  purpose  of  defraying  the  expenses 
of  the  improvement,  capital  money  expended  in  redeeming  or  otherwise 
providing  for  payment  of  the  rent-charge,  shall  be  deemed  to  be  applied 
in  payment  of  the  improvement.  Where  the  tenant  for  life  in  order  to 
obtain  a  reduction  of  the  rate  of  interest  payable  on  money  borrowed 
for  improvements  under  the  Act  of  1864  (which  fell  within  those 
authorised  by  the  Act  of  1882)  caused  the  rent-charges  to  be  trans- 
ferred to  an  insurance  society  on  payment  to  the  original  holders  of  a 
lump  sum  in  consideration  of  their  consenting  to  the  transfer,  the  repay- 
ment of  this  sum  to  the  tenant  for  life  was  held  not  to  be  an  expenditure 
"  in  redeeming  "  the  rent-charges  or  "  otherwise  providing  for  the  pay- 
ment thereof "  within  sec.  1  above  referred  to,  and  therefore  ought  not 
to  be  made  out  of  capital  moneys  in  the  hands  of  the  trustees  of  the 
settlement  {In  re  Vernei/s  Settled  :Estates,[189S]  1  Ch.  511). 

Sec.  29  of  the  Agricultural  Holdings  Act,  already  referred  to,  contains 
a  very  similar  provision  as  to  the  landlord's  improvements,  and  paying 
of  charges  for  the  improvements.  An  addition  to  the  improvements  on 
which  capital  moneys  may  be  expended,  enumerated  in  sec.  25  of  the 
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Settled  Land  Act,  was  made  by  the  Housing  of  the  Working  Classes 
Act,  1890,  53  &  54  Vict.  c.  70,  s.  75  (6),  which  enacted  that  such  improve- 
ments, in  addition  to  cottages  for  labourers,  farm  servants,  and  artisans, 
whether  employed  or  not  on  the  settled  land,  should  include  any  dwellings 
available  for  the  working  classes,  the  building  of  which  in  the  opinion  of 
the  Court  is  not  injurious  to  the  estate.  [See  as  to  the  effect  of  the 
proviso  about  the  opinion  of  the  Court,  Re  Calverley,  [1904]  1  Ch.  150.] 

As  to  Estovers,  Emblements,  and  Fixtures. — The  law  gives  to  every 
tenant  for  life  as  incident  to  his  estate  the  right,  unless  it  be  excluded 
by  express  agreement,  to  take  upon  the  land  reasonable  estovers  or 
botes  (Co.  Litt.  41 J ;  2  Black.  Com.  122).  These  are  of  three  kinds,  viz. — 
(1)  Housebote  {ccdificandi  et  ardendi),  i.e.  wood  for  building  and  repairs, 
and  also  for  fuel ;  (2)  ploughbote  (arandi),  sufticient  for  making  imple- 
ments of  husbandry ;  and  (3)  haybote  {claudendi),  sufficient  for  repairing 
fences :  all  of  which  must  be  reasonable.     See  for  details.  Estovers. 

Emblements. — "If  a  tenant  for  his  own  life  sows  the  land  and  dies 
before  harvest,  his  executors  shall  have  the  emblements  or  profits  of 
the  crops.  .  .  .  The  representatives,  therefore,  of  the  tenant  for  life  shall 
have  the  emblements  to  compensate  for  the  labour  and  expense  of 
tilling,  manuring,  and  sowing  the  lands,  and  also  for  the  encouragement 
of  husbandry"  (2  Black.  Com.,  loc.  cit.).  The  same  rule  applies  to 
tenants  'pur  autre  vie  on  the  death  of  the  cestui  que  vie,  or  on  the  deter- 
mination by  act  of  law  of  any  estate  for  life.  The  doctrine  of  emble- 
ments extends  to  roots  planted  or  "  other  annual  artificial  profit,"  that 
is  to  say,  to  products  growing  annually  by  the  industry  of  man  {fructus 
industriales),  as  opposed  to  natural  products  {fructus  naturales),  and  is 
founded  on  the  theory  that  the  cultivator  expects  to  be  repaid  for  his 
labour.  Accordingly  it  does  not  extend  to  fruit  trees  and  the  like 
things  of  a  more  permanent  nature,  nor  in  any  case  to  more  than  one 
crop  of  any  product.  The  Statute  14  &  15  Vict.  c.  25  provides  that 
where  the  lease  or  tenancy  of  any  farm  or  lands  held  by  a  tenant  at 
rack-rent  determines  by  the  death  or  cesser  of  the  life  estate,  of  a  tenant 
for  life,  his  undertenant,  instead  of  claiming  emblements,  shall  be  entitled 
to  hold  until  the  expiration  of  the  current  year  on  the  terms  of  the 
existing  lease.  See  Landlord  akd  Tenant  ;  and  for  details  as  to  what 
are  emblements  or  not  hereunder,  see  Growing  Crops,  Vol.  VI.,  pp.  429 
et  seq. 

Fixtures. — The  rights  of  tenants  for  life  and  their  representatives 
respecting  fixtures  are  based  on  the  same  principle  as  their  rights  to 
emblements — encouragement,  and  are  a  relaxation  in  their  favour  of 
the  maxim  Quicquid  plantatur  solo  solo  cedit.  As  to  fixtures  other  than 
agricultural,  the  general  rule  is  that  such  as  are  not  for  permanent 
improvement,  but  rather  for  the  purposes  of  domestic  convenience  or 
ornament  or  for  the  purposes  of  trade,  may  be  removed  by  the  tenant 
for  life  and  pass  to  his  personal  representatives  after  his  death.  [The 
question  whether  the  tenant  for  life  or  his  executors  can  remove  a 
fixture  or  not  is  still  as  it  always  was.  Has  the  thing  in  controversy 
become  parcel  of  the  freehold  ?  and  to  determine  this  regard  must  be 
liad  to  all  the  circumstances  of  the  particular  case — e.g.  in  a  case  of 
decoration,  to  the  taste  and  fashion  of  the  day,  and  in  all  cases  to  the 
position  in  regard  to  the  freehold  of  the  person  affixing  the  thing  and 
the  mode  of  annexation.  Tapestry  fixed  to  the  freehold  was  held  not 
to  pass  with  it  {Leigh  v.  Taylor,  [1902]  A.  C.  157).]  But  even  such 
fixtures  as  tapestry  may  not  under  special  circumstances  be  removable 
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but  pass  with  the  inheritance  (see  Norton  v.  Dashwood,  [1896]  2  Ch.  497). 
[Again,  a  trade  fixture,  such  as  a  hired  gas-engine  or  other  machinery, 
removable  as  between  the  hirer  and  the  owner  thereof,  may  have  become 
so  clearly  a  part  of  the  freehold  as  not  to  be  removable  by  such  owner 
as  against  a  mortgagee  of  the  freehold  without  notice  of  the  special 
agreement  {Hohson  v.  Gorringe,  [1897]  1  Ch.  182 ;  Reynolds  v.  Ashley y 
[1904]  A.  C.  456).] 

As  to  agricultural  fixtures,  the  common-law  rule  was  relaxed  by  the 
Act  14  &  15  Vict.  c.  25,  and  now  the  rights  of  a  tenant  for  life  are 
governed  by  the  Agricultural  Holdings  Acts,  1883  and  1900;  and  as 
to  market  gardens,  by  the  Market  Gardeners'  Compensation  Act,  1895. 
The  rights  of  tenant  for  life  and  remainderman  under  the  Act  are  the 
same  as  the  rights  between  landlord  and  tenant,  so  that  it  is  not 
necessary  to  do  more  than  refer  the  reader  to  that  heading.  See 
Tenant-right;  Fixtures,  Vol.  VI., pp.  105  et  seq. ;  and  the  leading  case, 
Elwes  v.  Mawe,  1802,  3  East,  38 ;  6  E.  E.  523 ;  2  Smith,  L.  C.  183. 

Apportionment  of  Rent. — Under  the  old  state  of  the  law  if  a  tenant 
for  life  let  the  land  on  a  lease  for  years  and  died  during  the  currency  of 
a  quarter,  his  personal  representatives  were  not  entitled,  nor  indeed  was 
anyone  else,  to  the  rent  due  from  the  quarter-day  preceding  his  death 
to  the  day  of  such  death.  A  remedy  in  this  respect  (as  to  leases  in 
writing)  was  given  by  the  Act  4  &  5  Will.  iv.  c.  22,  but  under  the  wider 
provisions  of  the  Act  33  &  34  Vict.  c.  35  (Apportionment  Act,  1870)  all 
rents  and  other  periodical  payments  in  the  nature  of  income,  "whether 
reserved  or  made  payable  under  an  instrument  in  writing  or  otherwise," 
are  like  interest  on  money  lent  to  be  deemed  to  accrue  from  day  to  day, 
and  be  apportionable  in  respect  of  time  accordingly.  See  Apportionment, 
Vol.  I.  p.  425. 

Custody  of  Title-Deeds. — A  legal  tenant  for  life  is  as  of  right  entitled 
to  the  custody  of  the  title-deeds  as  against  the  remainderman,  and  this 
right  will  not  be  taken  from  him  by  the  Court  except  for  strong  reasons, 
e.g.  gross  misconduct  on  his  part  of  such  a  character  as  to  endanger  the 
safety  of  such  deeds,  or  in  a  case  of  the  Court  requiring  the  deeds  for 
the  purpose  of  executing  certain  trusts  in  relation  to  the  property. 
The  fact  that  the  tenant  for  life  lives  abroad  is  no  sufficient  reason 
{e.g.  Australia — Leathes  v.  Leathes,  1877,  5  Ch.  D.  221).  And  now  that 
equitable  tenants  for  life  have  been  given  such  extensive  power  of  sale 
and  leasing,  and  the  title-deeds  are  an  almost  necessary  incident  of  such 
a  power,  the  Court  has  given  the  custody  of  title-deeds  in  certain  cases 
even  to  an  equitable  tenant  for  life,  e.g.  upon  his  undertaking  not  to  part 
with  them  without  the  consent  of  the  trustees,  and  to  produce  them  to 
the  trustees  upon  all  reasonable  occasions  {In  re  Burnahy's  Estates,  1889, 
42  Ch.  D.  621).  And  in  a  later  case  it  was  held  that  the  powers  and 
duties  imposed  on  the  equitable  tenant  for  life  "have  raised  a  presumption 
in  favour  of  his  title  to  possession  which  did  not  before  exist,  and  made 
it  incumbent  on  the  Court  to  provide  that  if  the  estate  can  be  adequately 
protected  by  reasonable  safeguards,  an  equitable  tenant  for  life  shall  be 
let  into  possession"  to  personally  exercise  such  duties  and  exercise 
such  powers,  unless  there  be  urgent  reason  to  the  contrary.  And  as 
an  ancillary  right  he  is  entitled  to  the  custody  of  the  title-deeds  {In  re 
Wythes,  West  v.  Wythes,  [1893]  2  Ch.  369).  But  the  order  letting  the 
equitable  tenant  for  life  into  possession  does  not  necessarily  carry  with 
it  the  right  to  the  custody  of  the  title-deeds,  e.g.  where  he  has  mortgaged 
his  interest  {In  re  Newen,  Newen  v.  Bawley,  [1894]  2  Ch.  297). 
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Waste. — The  maxim  Sic  utere  tuo  ut  alienum  non  Icedas  applies  to  the 
rights  of  use  and  enjoyment  of  a  tenant  for  life,  as  it  does  to  those  of  a 
tenant  in  fee  simple.  But  though  the  tenant  in  fee  simple  has  not  to 
consider  the  results  on  subsequent  holders  of  the  estate  enjoyed  by  him, 
the  tenant  for  life  having  but  a  limited  interest  must ;  and  accordingly 
there  is  upon  his  right  of  enjoyment  and  user  of  his  land  the  restriction 
that  he  must  do  nothing  to  it  or  any  part  of  it  whereby  in  the  eye  of 
law  the  estate  of  inheritance  in  remainder  on  his  life  estate  may  suffer 
injury.  "  In  order  to  prove  waste  you  must  prove  injury  to  the  inherit- 
ance" {loer  Jessel,  M.K.,  in  Jones  v.  Chappell,  1878,  20  Eq.  539,  quoted 
as  summing  up  the  law  in  Meiix  v.  CoUey,  [1892]  2  Ch.  253,  263). 

Tenants  for  life  [including  those  holding  pur  autre  vie  (Co.  2nd  InAit. 
302)]  are  therefore  liable  for  waste ;  and  to  this  general  rule  there  are 
but  two  exceptions,  viz.  (1)  a  tenant  in  tail  after  possibility  of  issue 
extinct  is  not  liable,  this  exception  being  on  the  ground  that  his  estate 
was  originally  one  of  inheritance ;  (2)  a  tenant  for  life  whose  estate  has 
been  expressly  conferred  without  impeachment  of  waste  {Lewis  Bovdess 
Case,  11  Eep.  796).  But  even  in  these  two  exempted  cases  the  tenant 
for  life  may  not  commit  waste  of  the  description  known  as  equitable 
waste,  that  is  to  say  waste  of  a  wanton  and  unconscientious  nature, 
e.g.  knocking  the  roof  off  the  family  mansion;  cutting  ornamental 
timber  so  as  to  destroy  the  beauty  of  the  estate ;  opening  mines,  and 
the  like.  The  doctrine  of  equitable  waste  was  considered  in  Balder  v. 
Sebright,  1879,  13  Ch.  D.  179.  "  Courts  of  equity,"  said  Jessel,  M.E., 
"restrained  a  legal  tenant  for  life  unimpeachable  for  waste  from  com- 
mitting some  kinds  of  waste  which  are  called  equitable  waste  .  .  . 
because  it  was  considered  that,  though  he  had  legal  powers,  he  was 
not  using  them  fairly — he  was  abusing  them  so  as  to  destroy  the  sub- 
ject of  the  settlement "  (see  Ornamental  Timber  ;  Waste).  And  the 
Supreme  Court  of  Judicature  Act,  1873,  37  &  38  Vict.  c.  83,  s.  25  (3), 
expressly  provides  that  an  estate  for  life  without  impeachment  of  waste 
shall  not  confer,  or  be  deemed  to  have  conferred,  upon  the  tenant  for 
life  any  legal  right  to  commit  waste  of  the  description  known  as  equit- 
able waste,  unless  an  intention  to  confer  such  right  shall  expressly 
appear  by  the  instrument  creating  such  estate. 

Waste  may  be  either  voluntary  or  permissive.  Voluntary  waste 
is  where  the  injury  is  actively  committed,  i.e.  by  the  destruction  of 
or  alteration  of  the  property,  such  as  pulling  down  buildings,  cutting 
down  trees  which  the  law  or  special  custom  regards  as  "timber," 
turning  meadow-land  into  arable,  and  generally  changing  the  nature 
of  the  property:  for  voluntary  waste  the  tenant  for  life  is  liable. 
But  he  is  not  liable  for  permissive  waste,  which,  as  the  name  implies, 
is  the  injury  caused  by  omission  only,  e.g.  allowing  premises  to  get 
out  of  repair,  unless  an  express  duty  to  repair  is  imposed  upon  him 
by  the  instrument  under  which  his  estate  is  derived  {In  re  Cartwright, 
1889,  41  Ch.  D.  532 ;  Dashwood  v.  Magniac,  [1891]  3  Ch.  306  ;  Be  Parry's 
Arbitration,  1900,  1  Ch.  160). 

The  doctrines  of  waste  and  equitable  waste,  and  the  remedies  of  the 
remainderman  or  reversioner  in  respect  of  waste,  are  treated  of  in  detail 
under  Waste. 

The  Powers  of  Leasiiuj  and  Alienation  of  Tenants  for  Life. — The 
treatment  of  this  subject  may  most  conveniently  be  divided  into  the 
powers  independently  of  statute  law  and  powers  by  virtue  of  statute 
law. 
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It  will  be  convenient  also,  before  proceeding  further,  to  revert  to 
estates  pur  atitre  vie.  It  has  been  already  noticed  that  the  special 
occupant  of  such  an  estate  after  the  death  of  the  tenant  pur  autre  me 
may  be  designated  either  by  the  instrument  originally  creating  the 
estate,  or  by  an  instrument  executed  by  the  tenant pitr  autre  vie.  "It 
is  to  be  observed,  however,  that  the  heir  in  such  cases  took  as  occupant, 
and  not  as  deriving  title  through  the  original  tenant.  .  .  .  The  estate 
is  consequently  not  one  of  inheritance  "  {In  re  Michell,  Moore  v.  Moore, 
[1892]  2  Ch.,  at  p.  96).  Nevertheless  the  legislature  and  the  Courts 
have,  with  regard  to  the  power  of  disposition  and  alienation  of  the 
estate  pur  autre  vie,  enforced  a  convenient  analogy  between  estates  imr 
autre  vie  and  estates  of  inheritance,  and  have  given  effect  to  it  with 
regard  both  to  the  capacity  and  incapacity  of  alienation  by  the  first 
taker,  with  the  result  that  where  an  estate  pur  autre  vie  is  made  the 
subject  of  successive  limitations  (as  such  estates  can  be  made,  e.g.  to  A. 
and  the  heir  of  his  body  during  the  life  of  C,  called  a  quasi-entail)  they 
have  regulated  the  power  of  alienation  of  the  successive  takers  as  far  as 
possible  by  analogy  to  the  rules  which  govern  similar  limitations  of  an 
estate  in  fee  simple.  The  doctrines  and  the  history  of  the  law  in  this 
respect  were  very  clearly  stated  by  Fry,  J.,  in  In  re  Barher,  1881,  18 
Ch.  D.  624 :  "  For  the  sake  of  convenience  the  legislature  and  the  Courts 
have  enforced  an  analogy  between  these  estates  pur  autre  vie  and  estates 
in  fee  simple,  and  have  given  effect  to  it  with  regard  to  the  capacity  and 
incapacity  of  alienation  by  the  first  taker.  With  regard  to  the  power 
of  disposition  by  the  first  taker,  there  is  no  doubt  a  material  difference 
between  an  estate  pur  autre  vie  and  an  estate  in  fee  simple,  because  the 
first  taker  of  an  estate  pur  autre  vie  has  the  whole  estate  in  him,  and 
it  might  have  been  supposed  that  he  could  dispose  of  the  whole.  But 
nevertheless  his  power  of  disposition  has  been  limited.  By  what  ?  By 
the  regard  paid  to  the  intention  expressed  by  the  settlor  or  donor  that 
a  particular  person  shall  be  the  special  occupant  after  the  first  taker. 
For  that  reason,  and  for  that  reason  only,  I  think,  a  limitation  has  been 
put  upon  the  first  taker's  power  of  appointing  a  special  occupant.  The 
analogy  to  which  I  have  referred  was  enforced  by  sec.  12  of  the  Statute 
of  Frauds,  which  made  an  estate  pur  autre  vie  devisable,  but  provided 
that  the  heir  of  the  first  taker,  if  he  took  the  estate  as  special  occupant, 
should  hold  it  as  assets  for  the  payment  of  his  ancestor's  debts,  though, 
of  course,  it  was  not  strictly  assets  for  that  purpose.  In  the  same  way 
a  series  of  decisions  of  the  Courts  have  permitted  the  creation  of  succes- 
sive limitations  of  an  estate  pur  autre  vie,  quasi-estates  for  life,  quasi- 
estates  in  tail,  quasi-estates  in  fee  in  remainder,  and  quasi-executory 
devises  over.  They  have  permitted  alienation  by  deed  by  the  quasi- 
tenant  in  tail  in  possession,  and  they  have  gone  further,  and  have 
allowed  alienation  by  deed  by  the  quasi-tenant  in  tail  in  remainder, 
with  the  concurrence  of  the  quasi-tenant  for  life  in  possession,  though, 
of  course,  the  quasi-tenant  in  tail  in  remainder  has  in  truth  no  estate. 
But  the  Courts  have  declined  to  allow  alienation  by  the  quasi-tenant  in 
tail  in  remainder  without  the  concurrence  of  the  quasi-tenant  for  life  in 
possession,  at  any  rate  so  as  to  bar  the  remainder  expectant  on  the  estate 
tail,  though  probably  such  an  alienation  might  be  held  to  create  a  quasi- 
base  fee.  They  have  disallowed  dispositions  by  will  by  the  quasi-tenant 
in  tail  in  possession  and  by  the  quasi-tenant  for  life  in  possession,  tliough, 
of  course,  both  the  quasi-tenant  in  tail  in  possession  and  the  quasi-tenant 
for  life  in  possession  were  in  one  sense  absolutely  entitled  to  the  whole 
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interest  in  the  property ;  and  yet  the  designation  of  the  person  who  was 
to  take  afterwards  as  special  occupant  has  been  held  sufticient  to  put  a 
restraint  on  the  first  taker's  power  of  disposition."  Lord  St.  Leonards, 
in  Allen  v.  Allen,  proceeded  upon  the  analogy  between  estates  pur  autre 
vie  and  estates  in  fee  simple,  and  said  that  "  the  analogy  with  fee  simple 
estates  ought  to  be  supported  as  far  as  it  can  be." 

The  restrictions  above  noticed  would,  of  course,  by  their  very  nature 
be  inapplicable  to  an  estate  for  a  man's  own  life,  and  a  tenant  for  his 
own  life  may,  by  the  common  law,  sell,  mortgage,  or  otherwise  alienate 
his  estate  for  life ;  but  of  course  the  estate  alienated  endures  for  the 
alienor's  life  only. 

So  far  we  have  dealt  with  powers  of  alienation  over  the  estate  of 
a  tenant  for  life  in  the  case  where  the  estate  alienated  is  no  greater  than 
the  estate  for  which  the  alienor  held  it,  the  alienee  receiving  in  his  turn 
no  more  than  the  class  of  life  estate  known  as  an  estate  'pur  autre  vie. 
But  by  virtue  of  modern  legislation,  a  tenant  for  life  under  a  settlement 
has  been  empowered,  though  he  is  but  a  limited  owner,  to  alienate  in 
such  manner  that  the  inheritance  may  pass  to  the  alienee.  The  powers 
that  were  subsequently  given  by  statute  were  previously  in  many 
instances  inserted  by  conveyancers  as  express  powers  in  settlements ; 
and  express  powers  of  sale,  leasing,  and  the  like  were  thus  given  to 
tenants  for  life  or  to  the  trustees  of  the  settlement ;  these  powers  were 
very  necessary  for  the  proper  management  of  settled  estates,  and  where 
the  powers  were  omitted  or  insufhcient  the  parties  were  compelled  to 
obtain  the  sanction  and  help  of  Parliament.  The  Settled  Estates  Act, 
1877,  passed  to  amend  the  law  relating  to  leases  and  sales  of  settled 
estates,  was  the  first  of  the  statutes  to  greatly  facilitate  leases  and  sales, 
in  that  it  substituted  the  authority  of  the  Court  {i.e.  the  Chancery 
Division  of  the  High  Court  of  Justice)  for  the  authority  of  Parliament. 
The  Act  19  &  20  Vict.  c.  120,  and  its  amending  Acts,  21  &  22  Vict, 
c.  77 ;  27  &  28  Vict.  c.  45 ;  37  &  88  Vict.  c.  33 ;  39  &  40  Vict.  c.  30, 
for  facilitating  leases  for  twenty-one  years,  with  certain  restrictions, 
were  all  repealed  by  the  Act  of  1877  (40  &  41  Vict.  c.  18).  Among 
other  statutory  provisions  that  should  be  mentioned  before  dealing  with 
the  Settled  Land  Acts  are  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145, 
dealing  with  powers  of  sale  and  exchange  and  the  Lands  Clauses  Act, 
1845,  8  &  9  Vict.  c.  18,  conferring  power  on  tenants  for  life  to  convey 
the  fee  simple  on  purchase  of  lands  by  railway  and  other  companies. 

But  the  most  important  provisions,  superseding  practically  those 
we  have  referred  to  in  this  respect,  are  contained  in  the  Settled  Land 
Acts,  1882  to  1890.  A  tenant  for  life  for  the  purpose  of  exercising  the 
powers  conferred  by  the  Acts  is  defined  as  the  person  who  is  for  the 
time  being  under  a  settlement  beneficially  entitled  to  settled  land  for 
Ids  life,^  but  the  same  powers  are  given  (s.  58)  to  [persons  beneficially 
entitled  {Re  Jemmett  &  Guest,  [1907],  1  Ch.  629)  and  fulfilling  certain 
descriptions  which  for  brevity  may  be  referred  to  as  (i.)  a  tenant  in  tail; 
(ii.)  a  tenant  in  fee  simple  with  an  executory  limitation  over  on  any 
event ;  (iii.)  a  person  entitled  to  a  base  fee ;  (iv.)]  a  tenant  for  years 
determinable  on  life  not  holding  merely  under  a  lease  at  a  rent ;  (v.)  a 
tenant  for  the  life  of  another  not  holding  merely  under  a  lease  at  a  rent ; 
(vi.)  a  tenant  for  his  own  or  any  other  life,  or  for  years  determinable  on  life 

*  If  two  or  more  are  so  entitled  Jis  tenants  in  common,  or  as  joint-tenants,  or  for 
other  concurrent  estates  or  interests,  they  together  constitute  the  tenant  for  life. 
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whose  estate  is  liable  to  cease  in  any  event  during  that  life,  whether  by- 
expiration  of  the  estate  or  by  conditional  limitation  or  otherwise,  or  to 
be  defeated  by  an  executory  limitation,  gift,  or  disposition  over,  or  is 
subject  to  a  trust  for  accumulation  of  income  for  payment  of  debts  or 
any  other  purpose  ;  (vii.)  a  tenant  in  tail  after  possibility  of  issue  extinct; 
and  (viii.)  a  tenant  by  the  curtesy;  f (ix.)  a  person  entitled  to  the  income  of 
land  during  his  own  or  any  other  life  until  sale  of  the  land  or  forfeiture 
of  his  interest  in  any  event].  Settlement,  shortly  defined,  is  for  the 
purposes  of  the  Act  any  instrument  or  instruments,  whether  made  before 
or  after  the  passing  of  the  Act  by  virtue  of  which  any  land  or  estate  or 
interest  in  land  stands  for  the  time  being  limited  (=  "  settled  land  " 
under  the  Act)  to  or  in  trust  for  any  person  by  way  of  succession. 
The  object  and  scope  of  the  Acts  is  thus  summarised  by  Lord  Mac- 
naghten.  "  The  Act  of  1882  differs  from  all  previous  legislation  in 
regard  to  settled  land.  It  proceeds  on  different  lines,  and  it  has  a 
different  object  in  view.  The  Settled  Estates  Acts  did  not  confer  or 
enable  the  Court  to  confer  on  a  limited  owner  powers  beyond  those 
ordinarily  inserted  in  a  well-drawn  settlement.  They  were  no  doubt 
very  useful  Acts  in  their  way.  An  application  to  the  Court  at  a  mode- 
rate cost  was  made  to  serve  the  purposes  of  a  private  estate  Act.  But 
the  Settled  Land  Act  was  founded  upon  a  broader  policy,  and  has  a  larger 
scope.  A  period  of  agricultural  depression,  which  showed  no  sign  of 
abatement,  had  given  rise  to  a  popular  outcry  against  settlements.  The 
problem  was  how  to  relieve  settled  land  from  the  mischief  which  strict 
settlements  undoubtedly  did  in  some  cases  produce,  without  doing  away 
altogether  with  the  power  of  bringing  land  into  settlement.  That  was 
something  very  different  from  the  task  to  which  Parliament  addressed 
itself  in  framing  the  Settled  Estates  Acts.  In  those  Acts  the  legislature 
did  not  look  beyond  the  interests  of  the  persons  entitled  under  the 
settlement.  In  the  Settled  Land  Act  the  paramount  object  of  the 
legislature  was  the  well-being  of  the  settled  land.  The  interests  of  the 
persons  entitled  under  the  settlement  are  protected  by  the  Act  as  far 
as  it  was  possible  to  protect  them.  They  must  be  duly  considered  by 
the  trustees  or  by  the  Court  whenever  the  trustees  or  the  Court  may  be 
called  upon  to  act.  But  it  is  evident,  I  think,  that  the  legislature  did 
not  intend  that  the  main  purpose  of  the  Act  should  be  frustrated  by  too 
nice  a  regard  for  those  interests  "  (Lord  Henry  Bruce  v.  Marquess  of 
Ailesbury,  [1892]  App.  Cas.  356,  364). 

The  Settled  Land  Acts,  therefore,  and  their  important  provisions  are 
properly  the  subject  of  separate  treatment  and  should  not  be  considered 
part  merely  of  the  law  relating  to  tenants  for  life.  Accordingly,  we 
will  here  only  refer  shortly  to  those  provisions  which  confer  powers 
of  alienation  on  the  tenant  for  life.  Precise  details  on  the  subject  will 
be  found  in  the  title  Settled  Land  Acts. 

1.  Sales. — The  tenant  for  life  may  sell  the  settled  land  or  any  part 
thereof,  or  any  easement,  right,  or  privilege  of  any  kind  over  or  in  relation 
thereto  (s.  3  (i.))  ;  the  sale  to  be  at  the  best  price  reasonably  obtainable 
(s.  4  (i.)).  Provided  that  the  principal  mansion-house  on  any  settled 
land  and  the  pleasure-grounds  and  parks  and  lands,  if  any,  usually 
occupied  therewith,  shall  not  be  sold,  exchanged,  or  leased  by  the  tenant 
for  life  without  the  consent  of  the  trustees  of  the  settlement  or  an  order 
of  the  Court  (s.  10  (ii.)  Act  of  1890).  But  where  a  house  is  usually 
occupied  as  a  farmhouse,  or  where  the  site  of  any  house  and  the  pleasure- 
grounds  and  park  usually  occupied  therewith  do  not  exceed  together  25 
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acres,  the  house  is  not  to  be  deemed  a  principal  mansion-house  within 
the  exception  (s.  10  (iii.)  Act  of  1890).  Heirlooms  settled  with  the  land 
may  be  likewise  sold,  but  not  without  an  order  of  the  Court  (Act  of  1882, 
8.  37).  The  tenant  for  life  may  sell  privately  or  by  auction  in  one  or 
several  lots,  and  may  fix  reserve  biddings  and  buy  in  (s.  4  (iii.)  (iv.)). 

2.  Unfranchisements. — Where  the  settlement  comprises  a  manor,  the 
tenant  for  life  may  sell  the  seignory  of  any  freehold  land  within  the 
manor,  or  the  freehold  and  inheritance  of  any  copyhold  or  customary 
land,  parcel  of  the  manor,  so  as  to  effect  an  enfranchisement,  and  upon 
such  sale  may  except  or  reserve  or  not  all  or  any  mines  and  minerals 
(s.  3.  (ii.)).     [See  s.  43  Copyhold  Act,  1894.] 

3.  Uxchanges. — The  tenant  for  life  may  make  an  exchange  of  settled 
land  for  other  land  (but  so  that  settled  land  in  England  shall  not  be 
given  in  exchange  for  land  out  of  England)  (s.  4  (viii.)),  including  an 
exchange  in  consideration  of  money  paid  for  equality  of  exchange 
(s.  3  (iii.))-  The  exchange  must  be  made  for  the  best  consideration 
reasonably  obtainable,  and  is  subject  to  the  exception  already  noticed 
as  to  the  principal  mansion-house,  etc.  (s.  4  (ii.)). 

4.  Partition. — Where  the  settlement  comprises  an  undivided  share 
in  land,  or  the  land  is  under  the  settlement  held  in  undivided  shares, 
the  tenant  for  life  may  concur  in  making  a  partition,  including  one  in 
consideration  of  money  paid  for  equality  (s.  3  (iv.)).  The  partition,  like 
the  exchange,  must  be  for  the  best  consideration  reasonably  obtainable 
(s.  4  (ii.)). 

On  sales,  exchanges,  or  partitions  the  tenant  for  life  may  make 
restrictions  with  regard  to  the  user  of  the  land,  mines,  and  the  like, 
and  can  transfer  incumbrances  on  land  sold  or  given  in  exchange  on 
other  parts  of  the  settled  land  so  as  to  exonerate  the  former ;  and  where 
money  is  required  for  the  purposes  of  discharging  incumbrances,  he  may 
raise  the  money  so  required  and  the  amount  required  for  costs  of  the 
transaction  by  either  mortgaging  the  fee  simple  or  creating  a  term  of 
years  (Act  of  1890,  s.  11). 

5.  Leases. — The  tenant  for  life  may  lease  the  settled  land  for  terms 
not  exceeding  respectively  ninety-nine  years  for  building,  sixty  for 
mining,  twenty-one  for  any  other  lease  (s.  6) — the  lease  to  be  by  deed 
and  take  effect  in  possession  not  later  than  twelve  months  after  date ; 
it  must  reserve  the  best  rent  reasonably  obtainable,  having  regard,  how- 
ever, to  any  fine  taken  (Duchess  of  S^ttherland's  Case,  [1893]  3  Ch.  169 ; 
cp.  ChaTidler  v.  Bradley,  [1897]  1  Ch.  315).  The  lease  must  contain  a 
covenant  for  payment  of  rent  by  the  lessee,  and  a  condition  of  re-entry 
on  non-payment  of  such  rent  within  a  time  specified,  not  exceeding 
thirty  days.  The  lessee  must  also  execute  a  counterpart  lease  and 
deliver  it  to  the  tenant  for  life  (s.  7).  With  regard  to  particular  kinds 
of  leases — {a)  Building  leases  must  be  partly  in  consideration  of  the 
erection  or  improvement,  or  an  agreement  to  erect  or  improve  buildings 
on  the  land  leased;  and  a  peppercorn  or  other  nominal  rent  may  be 
reserved  for  the  first  five  years  or  less  of  the  term.  The  rent  where  the 
land  is  contracted  to  be  leased  in  lots  may  be  apportioned  (s.  8).  By 
the  Settled  Land  Act,  1889,  the  tenant  for  life  may  in  a  lease  or  agree- 
ment for  a  lease  give  the  lessee  an  option  of  purchase  to  be  exercised 
within  a  period  not  exceeding  ten  years  (s.  2). 

A  grant  of  a  public-house  in  consideration  of  a  perpetual  yearly  chief 
rent  of  £40,  and  a  sum  of  £8700  cash  and  covenants  by  the  grantees 
within  two  years  to  expend  £400  in  substantial  improvements,  and  to 


LIFE,  ESTATES  FOR  271 

maintain  upon  the  land  buildings  of  the  clear  yearly  value  of  at  least 
double  the  rent  reserved,  is  a  lease  for  building  purposes  within  the 
provisions  of  the  Act  (In  re  Earl  of  Ellesmere,  1898,  W.  N.  18). 

(h)  Mining  Leases. — In  mining  leases  tlie  rent  may  be  made  to  vary 
according  to  the  acreage  worked  or  to  the  quantity  of  minerals  gotten  or 
made  merchantable  or  carried  away,  and  a  fixed  minimum  rent  fixed 
with  or  without  power  to  the  lessee  to  make  up  the  deficiency  in  any 
specified  period.  The  consideration  in  the  case  of  mining  leases  may  be 
the  execution  of,  or  agreement  to  execute,  improvements  by  the  lessee 
authorised  by  the  Act  (see  sttpra,  Improvements)  or  for  mining  purposes 
(s.  9).  The  building  and  mining  leases  may,  with  the  consent  of  the 
Court,  be  varied  according  to  the  circumstances  of  the  district  in  which 
the  settled  land  is  situate  (s.  10).  But  all  mining  leases,  unless  a 
contrary  intention  be  expressed  in  the  settlement,  are  subject  to  the 
provision  that  part  of  the  mining  rent  is  to  be  set  aside  and  invested 
as  capital  moneys,  and  the  residue  alone  is  to  go  as  rents  and  profits. 
The  proportion  to  be  set  aside  is,  where  the  tenant  for  life  is  impeach- 
able for  waste,  three-fourths;  in  other  cases,  one-fourth  (s.  11). 

The  tenant  for  life  has  other  leasing  powers  for  special  objects — 
these  are,  for  giving  effect  to  a  contract  by  his  predecessors,  which  lease, 
if  made,  would  have  been  binding  on  successors  in  title ;  for  giving  effect 
to  a  covenant  for  renewal  or  confirming  a  voidable  or  void  lease  (s.  12), 
and  he  may  accept  surrenders  and  grant  new  leases  (s.  13);  and,  lastly, 
in  the  case  of  copyhold  lands,  a  tenant  for  life  may  grant  to  copyholders 
licences  for  leasing  (s.  13)'.  The  restrictions  as  to  the  principal  mansion- 
house  in  the  case  of  sales  and  exchanges  apply,  as  already  noticed,  to 
leases. 

Generally  speaking,  with  reference  to  the  powers  of  alienation  above 
noticed,  it  is  only  in  the  case  of  the  principal  mansion-house,  parks,  and 
heirlooms  that  the  Court  exercises  any  control  over  the  tenant  for  life's 
power.  The  Acts,  however,  provide  that  when  intending  to  make  a  sale, 
exchange,  partition,  lease,  mortgage,  or  charge,  the  tenant  for  life  must 
notify  his  intention  by  registered  letter  addressed  to  the  trustees 
severally,  and  also  to  the  solicitor  of  the  trustees  if  he  know  of  such 
solicitor.  At  the  date  of  the  notice  given,  the  number  of  trustees, 
unless  a  contrary  intention  appear,  must  not  be  less  than  two;  but 
persons  dealing  in  good  faith  with  the  tenant  for  life  are  protected,  and 
are  not  concerned  to  inquire  as  to  the  giving  of  such  notice  (s.  45) ;  and 
in  every  transaction  (i.e.  sale,  exchange,  partition,  lease,  mortgage,  or 
charge)  the  person  dealing  with  the  tenant  for  life  in  good  faith  is  as 
against  all  parties  entitled  under  the  settlement  to  be  conclusively  taken 
to  have  given  the  best  consideration  that  could  be  "  reasonably  obtained  " 
(s.  54). 

The  powers  under  the  Act  of  a  tenant  for  life  are  not  capable  of 
assignment,  release,  or  devolution  by  operation  of  law  or  otherwise,  to  an 
assignee  of  the  tenant  for  life's  interest,  and  any  contract  not  to  exercise 
them  is  void,  and  any  prohibition  or  limitation  against  their  exercise 
contained  in  the  settlement  is  void ;  nor  in  spite  of  any  provision  in  the 
settlement  shall  the  exercise  of  any  such  power  occasion  a  forfeiture 
(8.  50). 

We  have  already  mentioned  the  express  powers  inserted  in  settle- 
ments with  a  view  to  conferring  powers  analogous  to  those  of  the  Settled 
Land  Acts.  The  powers  given  by  the  Act  are  expressed  to  be  cumulative 
and  so  as  not  to  affect  or  abridge  any  power  exercisable  by  a  tenant  for 
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life  under  the  settlement  (s.  56  (i.)),  and  larger  powers  than  those  in  the 
Act  may  be  expressly  given  (s.  57).  But  in  ease  of  conflict  the  powers 
of  the  Act  prevail,  and  accordingly,  "  notwithstanding  anything  in  the 
settlement,  the  consent  of  the  tenant  for  life  shall  by  virtue  of  the  Act 
be  necessary  to  the  exercise  by  the  trustees  of  the  settlement  or  other 
person  of  any  power  conferred  by  the  settlement  exercisable  for  any 
purpose  provided  for  in  the  Act "  (s.  56  (ii.)) ;  [but  this  clause  is  subject 
in  the  case  of  settlements  upon  trusts  for  sale  vested  in  trustees  to  the 
provisions  of  sec.  63,  as  modified  by  sees.  6  and  7  of  the  Act  of  1884]. 

The  provisions  as  to  tenants  for  life  who  are  married  women,  infants, 
or  lunatics,  are  fully  treated  of  under  Settled  Land  Acts  ;  Husband 
AND  Wife,  Infants;  Landlord  and  Tenant;  Lunacy. 

Determination. — The  natural  determination  of  an  estate  for  life  is 
the  death  of  the  person  on  whose  life  it  depends,  i.e.  the  cestui  que  vie 
in  the  case  of  an  estate  for  the  life  of  another,  the  tenant  for  life  himself 
where  the  estate  is  for  the  tenant's  own  life.  The  only  other  way  in 
which  such  an  estate  may  determine  is  merger  or  surrender  (see  Merger, 
Surrender). 

In  the  case  of  an  estate  pur  autre  vie  it  is  possible  that  the  estate 
might  be  prolonged  after  the  death  of  the  cestui  que  vie  to  the  detriment 
of  the  person  having  an  interest  expectant  on  the  determination  of  such 
estate  owing  to  there  being  no  proof  forthcoming  of  such  death.  Accord- 
ingly there  was  passed  a  statute  (6  Anne,  c.  18)  for  the  more  "effectual 
discovery  of  the  death  of  persons  pretended  to  be  alive,  to  the  prejudice 
of  those  who  claim  estates  after  their  death."  The  effect  of  the  pro- 
visions of  the  statute  as  to  estates  "pur  a.utre  vie  is  that  on  affidavit 
made  by  the  remainderman  [or  one  of  the  remaindermen  (cp.  Dashwoocly 
1888,  W.  N.  139)],  stating  his  hond-fide  belief  that  the  cestui  que  vie  is 
dead,  he  may  obtain  an  order  for  the  production  of  the  cestioi  que  vie,  and 
if  the  person  in  possession  neglects  or  refuses  to  produce  the  cestui  que 
vie,  the  cestui  que  vie  shall  be  taken  to  be  dead,  and  the  estate  'pur  autre 
vie  thereupon  determines.  For  recent  cases  on  the  statute,  see  In  re  Owen^ 
1878, 10  Ch.  D.  166 ;  In  re  Stevens,  1886,  31  Ch.  D.  320  (where  the  statute 
was  held  to  apply  to  a  person  having  an  interest  determinable  on  a  life 
as  well  as  one  having  an  estate  pur  autre  vie  strictly  so  called) ;  and  In  re 
Pople,  1889,  40  Ch.  D.  589  (to  a  devisee  in  case  of  the  death  of  another 
without  leaving  issue). 

[AutJwrities. — Tudor's  Leading  Cases  in  B.  P.  ;  Lewis  Bowles  s  Case  ; 
Williams'  Law  of  Beat  Property  ;  Goodeve's  Law  of  Beat  Property,  4th  ed.; 
Edwards'  Compendium  of  the  Law  of  Property  in  Land ;  Challis's  Law 
of  Beal  Property.'] 

Life  Insurance  (or  more  properly  Assurance). 
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Definition. — The  contract  of  life  assurance  is  not,  like  that  of  fire 
insurance  or  marine  insurance,  a  contract  of  indemnity,  but  is  a  contract 
by  which  the  insurer  "  undertakes  to  pay  a  given  sum  upon  the  happen- 
ing of  a  particular  event  contingent  upon  the  duration  of  human  life,  in 
consideration  of  the  immediate  payment  of  a  smaller  sum — or  certain 
equivalent  periodical  payments — by  another."  The  event  may  be  either 
the  death  of  the  assured,  or  his  attaining  a  certain  age,  or  his  surviving 
or  not  surviving  some  other  person.  Contracts  to  pay  annuities  during 
the  continuance  of  certain  lives  stand  on  a  similar  footing.  These  and 
other  contingencies  are  now  commonly  provided  for  by  policies  of  insur- 
ance, and  premiums  to  meet  most  conceivable  risks  are  readily  quoted  by 
different  insurance  offices. 

Gambling  Act. — At  common  law  there  was  formerly  no  limit  to  the 
chances  which  might  be  made  the  subject  of  insurance;  and  many 
gambling  speculations  were  entered  into  under  the  name  of  insurances. 
This  was  considered  to  be  contrary  to  public  policy,  and  accordingly  in 
1774  the  Gambling  Act,  14  Geo.  iii.  c.  48,  was  passed.  It  prohibits  (s.  1) 
the  making  of  any  insurance  "  on  the  life  or  lives  of  any  person  or  persons, 
or  on  any  event  or  events  whatsoever,  wherein  the  person  or  persons  for 
whose  use,  benefit,  or  on  whose  account  such  policy  or  policies  shall  be 
made  shall  have  no  interest;  or  by  way  of  gaming  or  wagering." 

InsuraUe  Interest. — The  interest  must  exist  at  the  time  when  the 
contract  is  entered  into,  and  must  be  pecuniary.  A  man  is  con- 
sidered to  have  an  insurable  interest  in  his  own  life  (Wainwright 
V.  Bland,  1836,  1  Moo.  &  E.  481 ;  46  R.  R.  262),  and  a  married  woman 
in  the  life  of  her  husband  (Bvans  v.  Bignold,  1869,  L.  K.  4  Q.  B.  622). 
But  a  parent  cannot  make  a  valid  insurance  on  the  life  of  his  child, 
unless  he  has  a  pecuniary  interest  in  it  {Halford  v.  Kymer,  1830, 
10  Barn.  &  Cress.  724 ;  34  E.  E.  553).  So,  in  the  same  way,  a  child, 
who  is  of  age  and  therefore  not  legally  entitled  to  maintenance,  has 
no  insurable  interest  in  the  life  of  his  parent.  But  if  the  interest 
is  pecuniary,  as  in  case  of  creditor  and  debtor,  surety  and  principal, 
trustee  and  cestni-que  trust,  the  policy  will  be  upheld.  The  second 
section  of  the  Act  requires  that  there  shall  be  inserted  in  every  policy 
the  name  or  names  of  the  person  or  persons  interested  therein,  and  for 
whose  use,  benefit,  or  on  whose  account  such  policy  is  so  made.  And 
the  third  that  "  no  greater  sum  shall  be  recovered  or  received  from  the 
insurer  or  insurers  than  the  amount  or  value  of  the  interest  of  the 
insured  in  such  life  or  lives."  The  right  to  recover  is  therefore  limited 
to  the  amount  of  the  interest  at  the  time  of  effecting  the  policy  {Dalhij 
V.  India  and  London  Assurance  Co.,  1855,  15  C.  B.  365).  The  assured 
must  value  his  interest  at  its  true  amount  when  he  makes  the  contract. 
If  he  effects  a  policy  far  in  excess  of  that  amount,  he  may  find  that  his 
premiums  have  been  wasted.  But  offices  do  not,  as  a  rule,  take  such 
objections  unless  they  suspect  fraud.  If  there  is  an  insurable  interest, 
sufficient  to  support  the  policy,  at  the  time  when  the  contract  is  made, 
its  subsequent  cesser  will  not  vitiate  the  policy  {ibid.).  After  the 
assured  ceases  to  be  beneficially  interested,  his  assignee  who  never  had 
an  insurable  interest  may  nevertheless  maintain  an  action  on  the  policy 
{Ashley  V.  Ashley,  1832,  3  Sim.  149 ;  57  E.  E.  955 ;  38  E.  E.  139). 

Proposal. — Insurances  are  entered  into  on  the  basis  of  all  facts 
material  to  each  particular  policy  being  disclosed  to  the  insurer.  These 
facts,  as  a  rule,  are  known  to  tfie  person  proposing  the  insurance,  and 
not  in  the  first  instance  to  the  company  which  undertakes  the  risk. 

VOL.  VIII.  18 
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It  is  essential  that  all  facts  which  are  in  fact  material  should  be 
disclosed  {Liiulcnait  v.  Desborough,  1828,  8  Barn.  &  Cress.  586).  The 
proposer,  however,  is  not  bound  to  communicate  what  the  insurer 
"  actually  knows "  aliunde,  or  "  ought  to  know,  or  what  he  takes  upon 
himself  the  knowledge  of,  or  what  he  waives  being  informed  of  "  {Carter 
V.  Boehm,  1766,  1  Smith,  Z.  C).  In  practice,  most  policies  are  issued 
on  the  basis  of  a  declaration  signed  by  the  proposer,  giving  answers 
to  questions  framed  by  the  insurance  company,  for  the  purpose  of  elicit- 
ing information  on  such  points  as  they  think  important.  The  forms 
of  these  questions  vary  greatly ;  and  in  some  cases  are  much  more 
searching  than  they  are  in  others.  If  the  answers  state  facts,  they 
amount  to  warranties ;  and  any  misstatement  of  a  fact  so  warranted, 
even  if  unintentional,  is  fatal  to  the  policy,  unless  the  fact  so  misstated 
should  be  held  to  be  immateral  (Macdonald  v.  Laiv  Union  Assurance  Co., 
1874,  L.  R.  9  Q.  B.  328 ;  London  Guarantee  Co.  v.  Fearnley,  1880,  5  App. 
Cas.  916).  If  the  proposer  is  not  able  to  answer  definitely  as  to  any 
fact,  his  proper  course  is  merely  to  state  his  belief  about  it.  He  is  then 
protected,  unless  it  can  be  shown  that  his  belief  was  different  from 
what  he  stated  it  to  be.  The  answers  in  the  declaration,  however,  may 
not  cover  all  the  facts  material  to  be  known;  and  if  such  facts  are 
concealed  the  policy  may  be  vitiated.  Thus  the  non-disclosure  of  a  serious 
illness  of  the  person  to  be  insured,  though  not  specifically  inquired  about, 
may  vitiate  a  policy  {Morrison  v.  Muspratt,  1827,  4  Bing.  60 ;  British 
Equitable  Co.  v.  Musgrove,  1887,  3  T.  L.  R.  630).  Among  the  facts  which 
insurance  companies  and  Courts  consider  to  be  most  material  are 
whether  or  not  the  life  has  been  accepted  or  refused  by  other  companies, 
and  the  name  of  the  medical  attendant  who  can  give  information 
as  to  the  health  of  the  life  proposed.  Thus  where  a  man  stated  that 
he  was  insured  by  two  other  offices,  but  omitted  to  mention  that  several 
others  had  refused  the  risk,  his  policy  was  declared  to  be  void  (  Wain- 
wright  v.  Bland,  1836, 1  Mee.  &  W.  33  ;  46  R.  R.  262  ;  London  Assurance 
Co.  V.  Mansel,  1879,  11  Ch.  D.  267).  So  also  a  reference  to  a  medical 
practitioner  who  could  give  no  information  of  any  value,  instead  of  to 
the  one  who  had  really  attended,  was  held  to  be  illusory  {Huckman 
V.  Fernie,  1838,  3  Mee.  &  W.  505  ;  49  R.  R.  698).  The  person  who 
acts  as  the  usual  medical  attendant,  even  if  unqualified,  is  the  one 
whose  name  should  be  given  {Everett  v.  Deshorough,  1829,  5  Bing.  503  ; 
30  R.  R.  709).  Though,  however,  the  name  of  the  medical  attendant 
must  be  truly  given,  it  does  not  follow  that  the  proposer  thereby 
makes  him  his  agent,  so  as  to  be  bound  by  his  answers. 

Medical  Examination. — After  the  written  proposal  has  been  filled 
up,  it  is  the  almost  invariable  practice  of  companies  undertaking  life  in- 
surances to  require  the  person  proposed  to  be  examined  by  a  medical 
practitioner  on  their  behalf.  He  also  usually  puts  various  questions, 
sometimes  verbally  and  sometimes  in  writing,  for  the  purpose  of  satis- 
fying himself  as  to  the  health  and  antecedents  of  the  person  to  be 
insured.  True  answers  to  these  questions  must  be  given,  as  well  as  to 
those  contained  in  the  proposal  form.  If  false  answers  have  been  given, 
the  fact  that  the  medical  examiner  might  possibly  have  detected  their 
untruth  is  no  excuse.  A  policy  issued  in  reliance  on  them  may  be 
upset. 

The  Contract. — If  the  proposal  is  satisfactory,  the  company  decides 
to  accept  the  contract  and  make  the  insurance.  The  contract  itself  need 
not  be  in  writing.     A  document  bearing  a  stamp  is  required  by  statute 
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to  be  made  out  and  duly  executed  within  a  month  after  receiving  or 
taking  credit  for  the  premium  (54  &  55  Vict.  c.  34,  s.  100).  But  the 
contract  is  operative  as  soon  as  the  agreement  is  arrived  at,  which  seems 
to  be  the  time  when  the  premium  is  offered  to  and  accepted  by  the 
company  or  its  authorised  agent  {Canning  v.  Farquhar,  1886,  54  L.  T. 
350).  The  circumstances,  however,  stated  in  the  declaration  must 
continue  to  be  true  at  the  time  of  the  acceptance;  otherwise  the  con- 
tracting parties  are  not  ad  idem,  and  there  is  no  contract  (see  Couturier 
V.  Hastie,  1856,  5  H.  L.  C.  673 ;  10  E.  E.  1065). 

Conditions. — All  policies  are  issued  subject  to  conditions  indorsed 
upon  them.  The  terms  of  the  conditions  required  by  different  companies, 
and  by  the  same  company  at  different  times,  vary  greatly.  Many  cases 
have  been  litigated  and  decided  in  the  Courts  upon  the  words  of  par- 
ticular conditions,  and  after  some  of  these  decisions  the  words  used  have 
been  varied  so  as  to  meet  or  avoid  the  effect  of  the  judgments  so  given. 
The  tendency  of  modern  practice  has  been  greatly  to  simplify  the  con- 
ditions inserted  in  a  policy.  One  which  is  still  and  must  always  be 
insisted  on  is  that  requiring  payment  of  the  premium  on  given  dates 
or  within  a  limited  time  thereafter.  If  the  premium  is  not  paid  within  the 
stipulated  time,  the  policy  lapses,  payment  of  the  premiums  being  a  con- 
dition precedent  to  the  continuance  of  the  liability  (^ce^/  Y.Fernie,  1840, 
7  Mee.  &W.  151;  56E.  E.  671;  Phoenix  Life  Assurance  Co.  v.  Sheridan, 
1860,  8  H.  L.  745).  If  a  policy  should  so  lapse  during  the  lifetime  of 
the  assured,  it  would  probably  be  renewed  on  terms  more  or  less  easy, 
unless  anything  should  have  occurred  to  render  him  less  insurable. 
But  if  he  should  die  after  the  premium  had  become  due,  there  would  be 
no  possibility  of  reinstating  it,  unless  the  premium  was  paid  within  the 
•days  of  grace  prescribed  by  the  condition  on  it.  Some  policies,  but  not 
all,  now  provide  that  in  the  event  of  death  occurring  during  the  days 
•of  grace,  the  premium  may  be  paid  out  of  the  sum  assured,  so  that 
the  policy  is  thus  kept  alive. 

Another  usual  condition  is  that  the  policy  is  avoided,  if  the  assured 
should  die  by  suicide  or  by  the  hands  of  justice.  This  is  founded  on 
considerations  of  public  policy,  which  discourages  people  taking  advan- 
tage from  their  own  felonious  act  (Amicable  Society  v.  Bolland,  1830, 
4  Bli.  N.  S.  194;  33  E.  E.  22).  The  felon  or  those  claiming  under  or 
through  him  ought  not  to  benefit  by  his  criminal  act.  But  if  the  matter 
can  be  dealt  with,  so  that  he  is  not  benefited,  there  is  no  legal  reason  why 
the  policy  should  be  avoided.  In  a  case,  therefore,  where  a  wife  was 
convicted  of  murdering  her  husband,  who  had  insured  his  life  in  her 
favour,  it  was  held  that,  though  she  could  not  benefit  by  or  assign  the 
benefit  of  the  policy,  the  sum  assured  was  payable  to  the  husband's 
executors  as  part  of  his  estate  (Cleaver  v.  Mutual  Reserve  Fund  Associa- 
tion, [1892]  1  Q.  B.  147).  If  suicide  should  be  committed  by  a  person  of 
unsound  mind,  the  rule  of  public  policy  does  not  apply,  and  there  would 
consequently  be  nothing  to  prevent  payment  of  the  insurance  money, 
unless,  of  course,  the  condition  were  so  worded  as  to  prohibit  it  (Hoiue 
V.  Anglo-Australian  Insurance  Co.,  1861,  30  L.  J.  Ch.  511).  See  further, 
Lunacy.  There  is  frequently  a  further  condition  that  if  any  third 
person  has  an  interest  in  the  policy,  such  interest  shall  not  be  pre- 
judicially affected  by  the  suicide  of  the  assured.  Such  conditions  are 
enforceable  for  the  benefit  of  those  interested  (Cook  v.  Black,  1842, 
1  Hare,  390;  66  E.  E.  1084;  58  E.  E.  104;  Moore  v.  Wols&y,  1854, 
4  El.  &  Bl.  243). 
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Conditions  are  also  common  prohibiting  the  assured  from  doing 
things  calculated  to  increase  the  risk,  either  {a)  absolutely  or  {h)  without 
the  express  consent  of  the  insurers,  e.g.  formerly  travelling  beyond  the 
limits  of  Europe  was  absolutely  prohibited,  now  it  is  generally  permitted 
in  civilised  countries  on  payment  of  a  small  extra  premium.  After  the 
insurance  has  been  in  operation  for  a  few  years  this  condition  is  commonly 
released.  Persons  intending  to  insure  should,  however,  take  care  to 
ascertain  the  practice  in  this  respect  of  the  office  whose  policy  they 
propose  to  take,  as  some  offices  were  quite  recently,  and  may  still  be, 
ilhberal  and  old-fashioned  in  their  ideas  about  it. 

Arbitration. — Policies  often  contain  a  condition  that  any  difference 
between  the  assured  and  the  company  shall  be  referred  to  arbitration. 
Parties  may,  if  they  choose,  agree  to  refer  their  disputes  to  a  tribunal  of 
their  own  selection  ;  and  may  agree  that  the  amount  payable  under  such 
a  contract  as  insurance  shall  be  so  ascertained,  as  a  condition  precedent  to 
bringing  an  action  {Scott  v.  Avery,  1853,  5  H.  L.  C.  811 ;  10  E.  R.  1121). 
The  condition  in  a  policy  is  frequently  so  worded  that  no  action  can 
successfully  be  brought  until  the  amount  payable  has  been  so  ascertained. 
If  an  action  should  be  brought  in  spite  of  such  a  condition,  it  may  now 
be  stayed  under  the  powers  given  by  the  Arbitration  Act,  1889,  52  &  53 
Vict.  c.  49,  s.  4  (see  also  Hodson  Railway  Passenger  Assurance  Co.,  [1904] 

2  K.  B.  833).  The  party  objecting  must  satisfy  the  Court  that  such 
a  mode  of  trial  will  be  unsatisfactory.  If  fraud  is  alleged  against  him, 
that  is  usually  a  sufficient  reason  for  ordering  a  trial  in  Court  {Minifie 
v.  Raihmy  Passengers  Assurance  Co.,  1881,  44  L.  T.  552);  but  if  the 
party  charged  with  fraud  is  satisfied  to  have  the  matter  investigated 
by  an  arbitrator,  it  may  be  referred  under  such  a  condition  {Russell  v. 
Riissell,  1880,  14  Ch.  D.  471).  See  further  article  on  Arbitration, 
Vol.  I.,  p.  456. 

Return  of  Premium. — If  the  policy  is  void  ab  initio,  by  reason,  e.g. 
of  want  of  agreement  between  the  parties,  it  may  be  set  aside.  In  such 
cases  the  general  rule  is  that,  if  no  risk  has  attached,  the  premiums, 
paid  as  consideration  for  the  insurance  are  returnable  {Foivler  v.  Scottish 
Equitable  Co.,  1859,  28  L.  J.  Ch.  225) ;  even  though  the  failure  of  the 
policy  may  be  due  to  the  fault  of  the  assured,  as  by  reason  of  breach 
of  warranty  or  non-fraudulent  concealment  {Feise  v.  Parkinson,  1812,. 
4Taun.  640;  13  R  R.  710;  Anderson  v.  Thornton,  1853,  8  Ex.  Rep. 
425).  Any  actual  fraud  on  the  part  of  the  assured  or  his  agent  is  fatal 
to  his  right  to  recover  the  premiums  paid  {Prince  of  Wales  Insurance 
Co.  v.  Palmer,  1858,  25  Beav.  605 ;  53  E.  R.  768).  If  once  the  risk  has 
attached,  the  premium  ceases  to  be  returnable  {Furtado  v.  Rodger s,  1802, 

3  Bos.  &  Pul.  201 ;  6  R.  R.  752). 

Surrender. — Where  the  life  insured  has  not  fallen,  but  the  policy  has 
been  kept  alive  for  some  time,  all  offices  are  willing  to  terminate  their 
risk  and  accept  the  surrender  of  the  policy  in  consideration  of  the  pay- 
ment of  a  less  sum  down.  They  have  their  own  rules  for  calculating 
what  the  surrender  value  in  each  case  may  be.  These  are  generally 
incorporated  in  the  policy,  and  are  binding  on  the  assured,  who  in  the 
absence  of  an  express  contract  has  no  right  to  insist  on  surrendering 
his  policy,  and  can  only  do  so  on  such  terms  as  the  company  will  agree 
to.  In  case  the  insurance  company  is  wound  up.  Parliament  has 
provided  rules  for  ascertaining  the  value  of  a  policy  (35  &  36  Vict. 
0.  41,  Sched.  1);  but  while  the  company  is  carrying  on  its  business 
these  rules  are  not  applicable  in  this  country.     In  some  others  there 
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are  statutory  regulations  as  to  surrender  at  the  wish  of  the  assured ; 
but  our  legislature  leaves  this  matter  to  be  regulated  by  contract,  or, 
where  there  is  no  express  condition,  by  the  practice  of  the  particular 
company  which  issues  the  policy. 

Bonus. — It  is  usual  where  a  policy  has  been  in  force  for  some  time, 
for  the  office  out  of  its  profits  to  give  the  assured  a  benefit  or  bonus. 
This  either  increases  the  amount  payable  on  the  policy  where  the  life 
lapses,  or  is  applicable  in  reduction  of  the  future  premiums.  Policies 
under  which  the  assured  are  entitled  to  a  periodical  bonus,  according 
to  the  prosperity  of  the  company  which  issues  them,  are  called  partici- 
pating policies.  It  was  at  one  time  thought  that  the  holders  of  such 
policies  became  partners  in  the  company  which  granted  them.  But 
this  idea  is  now  obsolete.  The  policy-holder  does  not  in  reality  get 
a  share  in  profits,  but  merely  a  return  of  the  excess  premiums  he  has 
paid,  above  what  would  have  been  necessary  if  no  bonus  was  promised 
(In  re  Albion  Life  Assurance  Society,  1880,  18  Ch.  D.  83). 

(htarantee  Insurance. — Insurance  companies  frequently  undertake 
the  obligations  of  sureties  for  the  honesty  or  solvency  of  individuals, 
in  consideration  of  premiums  paid  to  them  for  so  doing.  Such  contracts 
are  termed  insurances,  and  are  contained  in  documents  termed  policies, 
and  by  reason  of  the  Statute  of  Frauds  (29  Car.  ii.  c.  3,  s.  4)  must  be  in 
writing.  Legally  they  differ  from  life  insurances,  in  that  innocent  non- 
disclosure by  the  proposer,  of  facts  which  turn  out  to  be  material,  does 
not  avoid  the  contract  {North  British  Insurance  Co.  v.  Lloyd,  1855, 
10  Ex.  Rep.  523;  Lee  v.  Jones,  1862,  17  C.  B.  N.  S.  482).  Misrepresen- 
tations or  fraudulent  concealment  of  facts  in  order  to  bring  about  the 
contract  do,  however,  of  course,  render  it  voidable.  These  policies  are 
issued  in  pursuance  of  special  proposal  forms,  and  subject  to  special 
conditions  applicable  to  the  contract  of  guarantee  (see  article  on 
Guarantee),  and  must  be  construed  according  to  their  subject-matter. 

In  some  cases  guarantee  and  life  insurance  are  combined.  Two 
policies  are  made  out,  one  for  the  payment  of  a  certain  sum  on  the 
death  of  the  insured,  the  other  being  a  guarantee  of  his  fidelity,  etc. 
The  joint  policies  can  be  and  are  granted  in  consideration  of  a  premium 
less  than  would  be  charged  if  two  entirely  different  policies  had  been 
issued  in  respect  of  different  individuals.  The  company  retain  a  lien  on 
the  life  policy,  and  only  assume  liability  under  it  when  they  have  not 
had  to  meet  a  claim  under  their  guarantee.  Where  the  person  assured 
continues  honest  and  solvent,  such  joint  policies  are  of  course  advan- 
tageous, as  for  a  slight  additional  payment  he  secures  the  benefit  of  a 
life  policy  as  well  as  the  guarantee  which  he  must  have  provided,  and 
for  which  he  must  have  paid  a  premium,  in  any  case.  The  life  policy, 
except  so  far  as  it  is  combined  with  and  modified  by  the  guarantee,  is 
subject  to  the  ordinary  conditions. 

Assignment  of  Policy. — Formerly  a  chose  in  action  was  not  by  law 
capable  of  being  assigned.  (See  Assignments  of  Choses  in  Action.) 
Equity,  however,  considered  that  agreements  to  assign  such  securities, 
as,  for  instance,  policies  of  insurance,  might  be  enforced.  Policies 
consequently  became  ordinarily  the  subject  of  sale,  mortgage,  and 
settlement.  Parliament  at  length  recognised  the  desirability  of  giving 
a  legal  recognition  and  sanction  for  a  usage  which  had  become  well 
recognised  in  business;  and  by  the  Policies  of  Assurance  Act,  1867, 
30  &  31  Vict.  c.  144,  s.  1,  any  person  entitled  by  assignment  or  other 
derivative  consideration  to  a  policy  of  life  assurance,  and  possessing  the 
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right  in  equity  to  receive  and  give  an  effectual  discharge  for  the  moneys 
secured  thereby,  was  enabled  to  sue  at  law  to  recover  such  moneys. 
There  had  previously  been  much  discussion  in  Courts  of  equity  as  to 
whether  in  particular  cases  sufficient  notice  of  assignment  had  been 
given  to  perfect  the  equitable  title  of  the  assignee.  The  Act  rendered 
these  discussions  less  frequent,  by  providing  (s.  3)  that  no  assignment 
of  a  life  assurance  policy  should  confer  on  the  assignee  or  those  claiming 
through  him  any  right  to  sue  until  a  written  notice  of  the  date  and 
purport  of  such  assignment  should  have  been  given  to  the  company 
liable  under  the  policy.  The  time  at  which  such  notice  is  received 
regulates  the  priority  of  all  claims  under  any  assignment  (ibid.).  A 
mere  agreement  in  writing  to  execute  an  assignment  is  not,  however, 
an  assignment,  and  notice  of  such  agreement  does  not  give  a  title  to  the 
intended  assignee  in  priority  to  that  of  the  person  who  has  possession 
of  the  policy  (Spencer  v.  Clarke,  1878,  9  Ch.  D.  137).  So,  also,  a  deposit 
of  a  policy  is  not  an  assignment  (Webster  v.  British  Empire  Co.,  1880, 
15  Ch.  D.  169).  The  right  to  sue  on  life  policies,  which  was  given  by 
this  statute,  was  extended  by  the  Judicature  Act,  1873,  36  &  37  Vict. 
c.  66,  s.  25  (6),  to  the  assignee  of  any  debt  or  other  legal  chose  in 
action,  where  the  assignment  is  absolute  and  in  writing,  and  express 
notice  in  writing  has  been  given  to  the  person  bound  to  pay.  A  policy 
of  insurance  may  be  so  assigned  (JSx  ^jar^g  Ibbetson,  1877,  8  Ch.  D.  519). 
Under  the  latter  Act  the  assignee  can  sue  in  his  own  name,  while  under 
the  earlier  one  he  might  have  to  sue  in  the  name  of  the  assignee. 
Otherwise,  as  regards  assignments  of  life  policies,  the  effect  of  both 
statutes  is  similar.  An  assignment  cannot  be  made  by  mere  delivery 
of  the  policy,  even  though  the  assignee  subsequently  pays  the  premium 
(Howes  V.  Prudential  Assurance  Co.,  1883,  49  L.  T.  133).  The  assignee 
is  entitled  only  to  the  rights  which  the  assignor  possessed,  and  takes 
subject  to  any  equities,  rights  of  set-off,  and  other  defences  to  which  at 
the  time  of  the  notice  the  policy  was  liable  in  his  hands  (Mangles  v. 
Dixon,  1853,  3  H.  L.  C.  702;  10  E.  R.  278;  88  E.  R.  296;  Dormay 
V.  Borrowdale,  1847,  10  Beav.  335 ;  30  E.  R.  611 ;  76  R.  R.  140 ;  West 
of  England  Bank  v.  Batchelor,  1882,  51  L.  J.  Ch.  199).  Just  as  fraud 
on  the  part  of  the  proposer  may  vitiate  a  policy,  so  fraud  on  the  part 
of  the  purchaser,  in  concealing  material  facts  from  the  assignor,  may 
vitiate  a  contract  of  assignment  (Brealey  v.  Collins,  1831,  You.  317 ;  34 
R  R.  227  ;  Jones  v.  Keene,  1841,  2  Moo.  &  R.  348;  62  R.  R.  804).  If 
the  life  assured  has  fallen,  but  both  assignor  and  assignee  are  ignorant 
of  the  fact,  a  contract  to  assign  the  policy  is  void,  and  money  paid  in 
consideration  of  the  assignment  is  repayable  (Strickland  v.  Turner,  1852, 
7Ex.  Rep.  208;  86  R.  R.  619). 

Mortgage. — One  purpose  for  which  life  policies  are  frequently  assigned 
is  as  security  for  money  owed  or  borrowed  by  the  assured.  The  policy 
is  then  either  formally  mortgaged  by  deed,  or  it  may  be  merely  pledged 
by  deposit  with  the  creditor,  in  order  to  secure  repayment  of  the  sum 
due.  A  delivery  alone  is  not  an  assignment  (Hoices  v.  Pimdential  Co., 
supra),  but  it  confers  a  lien  on  the  person  who  holds  a  policy  for 
valuable  consideration ;  and  in  this  way  policies  can  be  and  are  made 
available  as  a  security  for  temporary  loans.  Creditors  have,  as  we  have 
seen,  an  insurable  interest  in  the  life  of  their  debtor,  and  are  entitled  to 
insure  it,  or  to  require  him  to  do  so,  as  collateral  security  for  the  debt. 
Insurance  companies  often  make  loans  themselves,  on  the  security  wholly 
or  in  part  of  policies  effected  by  the  debtor  with  themselves.     They  are 
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thus  able  to  get  both  premium  and  interest  on  the  money  they  have 
advanced,  and  are  only  at  the  risk  of  the  difference,  if  any,  between  the 
loan  and  the  amount  insured  for  if  the  life  should  lapse.  Policies  taken 
out  as  security  for  an  advance  are,  moreover,  frequently  surrendered  or 
allowed  to  lapse  when  the  loan  is  discharged.  The  business  is  therefore 
profitable. 

A  mortgage  deed  of  a  policy  usually  contains  covenants  not  to 
vitiate  the  policy,  and  to  keep  it  up  by  due  payment  of  premiums.  If 
the  mortgagor  remains  solvent,  damages  for  breach  of  these  covenants 
can  of  course  be  recovered  from  him ;  but  the  usual  cause  of  breach  is 
his  bankruptcy.  The  measure  of  damages  for  failure  to  perform  the 
covenant  is  the  value  of  the  policy  at  the  time  of  the  breach,  or,  in  other 
words,  such  a  sum  as  the  company  would  accept  as  a  present  payment 
in  commutation  of  future  premiums  {Ex  'parte  Bank  of  Ireland,  1880, 
17  L.  R  Ir.  Ch.  507).  If  the  value  of  the  policy  is  less  than  the  debt, 
the  creditor  may  prove  for  the  balance.  If  it  exceeds  it,  the  balance 
belongs  to  the  estate.  It  was  formerly  thought  that  a  mortgagee  was 
entitled  to  retain  any  balance  after  payment  of  his  mortgage  in  payment 
of  his  unsecured  debts,  in  preference  to  other  creditors  (Chauntlers 
Claim,  1872,  L.  R  13  Eq.  327,  and  cases  there  cited),  but  this  decision 
has  since  been  disapproved  (Talbot  v.  Frere,  1878,  9  Ch.  D.  568;  Christi- 
son  V.  Bolam,  1887,  36  Ch.  D.  223).  Where  the  insurance  has  been 
effected  by  creditors,  they  are  entitled  to  sell  the  policy,  and  so  realise 
their  security  and  discharge  the  debt.  They  may  assign  or  abandon  it 
to  the  assured,  but  unless  they  do,  the  ownership  remains  in  them 
{Ford  V.  Tynte,  1872,  41  L.  J.  Ch.  758  ;  Lewis  v.  King,  1875,  44 
L.  J.  Ch.  259). 

Settlements. — Life  insurances  are  frequently  entered  into  for  the 
purpose  of  making  provision  for  the  family  or  friends  of  the  assured 
after  his  death.  In  cases  where  he  has  no  realised  property  to  vest 
in  trustees,  policies  are  perhaps  the  most  convenient  form  in  which 
money  can  be  settled.  A  policy,  being  only  a  chose  in  action,  was 
formerly  considered  not  to  come  within  the  purview  of  the  Statute 
of  Elizabeth  avoiding  voluntary  settlements,  and  was  therefore  not 
liable  to  be  affected  by  questions  as  to  the  solvency  of  the  settlor. 
Under  the  present  Bankruptcy  Act,  however,  of  1883,  s.  168,  a  chose 
in  action  is  defined  to  be  property,  and  therefore  a  settlement  of  a 
policy  would  be  liable  to  be  defeated  by  the  insolvency  of  the  settlor, 
unless  it  was  a  settlement  made  {a)  before  and  in  contemplation  of 
marriage,  or  {h)  in  favour  of  a  purchaser  or  incumbrancer  for  good  faith 
and  for  valuable  consideration,  or  (c)  on  or  for  the  wife  or  children  of 
the  settlor  of  property  which  after  marriage  has  accrued  to  him  in  right 
of  his  wife  (s.  47).  This  section  repeats  in  effect  the  provisions  of 
earlier  Acts.  Settlement  policies  had  been  invented  aad  in  use  for 
some  time  previously ;  and  received  statutory  recognition  by  the  Married 
Women's  Property  Act,  1870.  That  Act  was  repealed  and  its  provisions 
re-enacted,  with  variations,  in  1882  (45  &  46  Vict.  c.  75).  This,  by  sec. 
11,  provides  that  "  a  policy  of  assurance  effected  by  any  man  or  woman 
on  his  or  her  own  life,  and  expressed  to  be  for  the  benefit  of  his  wife  or 
her  husband  or  children,  shall  create  a  trust  in  favour  of  the  objects 
named ;  and  the  moneys  payable  under  such  policy  shall  not,  so  long  as 
any  object  of  the  trust  remains  unperformed,  form  part  of  the  estate  of 
the  assured,  or  be  subject  to  his  or  her  debts." 

Since  this  enactment  settlement  policies  have  come  into  common 
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use.  And  their  effect  has  been  several  times  discussed  in  Court.  If  the 
policy  is  expressed  to  be  for  the  benefit  of  the  wife  and  children  of  the 
assured,  it  seems  to  be  now  settled  that  they  would  take  the  fund 
as  joint-tenants  {Seyton  v.  Satterthwaite,  1887,  34  Ch.  D.  511;  In  re 
Davies,  [1892]  1  Ch.  90).  If,  therefore,  the  settlor  wishes  the  fund  to 
go  to  his  wife  for  life,  with  remainder  to  his  children,  this  should  be 
clearly  expressed  in  the  policy.  Should  the  trusts  fail,  the  money 
payable  under  a  settlement  policy  becomes  part  of  the  residuary  estate 
of  the  assured  (Cleaver  v.  Mutual  Reserve  Fund  Association,  [1892]  1  Q.  B. 
147).  Since  the  Finance  Act,  1894,  policies  have  been  devised  which, 
on  the  death  of  the  settlor,  are  to  secure  the  payment  of  the  sum 
insured  to  his  wife  or  children  direct  without  making  it  part  of  his 
estate  so  as  to  be  subject  to  the  death  duties.  The  validity  of  such 
provisions  has  not  yet  been  judicially  considered. 

A  policy  may  be  also  bequeathed  by  will  generally  or  specifically 
(Parkes  v.  Bott,  1839,  9  Sim.  385;  59  E.  K.  407;  47  K  K.  269),  or  may 
be  the  subject  of  a  donation  mortis  cau^d  (Amis  v.  Witt,  1864,  33  Beav. 
619;  55E.  E.  509). 

An  assignment,  settlement,  or  bequest  of  a  policy,  in  the  absence  of 
express  intention  to  the  contrary,  carries  with  it  any  bonuses  which  may 
afterwards  be  declared  on  it  (Roberts  v.  Edwards,  1864,  33  Beav.  259 ; 
55  E.  K.  367).  The  assignee  or  legatee  is  entitled  to  the  full  benefit, 
and  is  not  obliged  to  allow  them  to  be  applied  in  reduction  of  premiums 
{Gilley  v.  Burley,  1856,  22  Beav.  619;  52  E.  K.  1247;  Macdonald 
V.  Irvine,  1878,  8  Ch.  D.  119). 

Insurers. — Life  insurances,  like  marine,  were  originally  granted  by 
individual  insurers  or  underwriters.  The  first  chartered  company  came 
into  existence  in  this  country  in  1706,  and  now  the  business  is  entirely 
in  the  hands  of  companies.  The  principles  of  law  are,  however,  un- 
altered, except  where  the  companies  are  controlled  by  statute.  In  some 
cases  the  insurers  simply  issue  policies  for  profit,  but  many  companies 
now  carry  on  their  business  on  the  mutual  principle,  by  which  the 
insurance  fund  is  formed  by  the  premiums  paid  for  insurance,  and  all 
the  assured  are  quasi-partners  in  the  business.  The  earlier  companies 
'  were  formed  by  charter  or  deed  of  settlement  or  had  private  Acts  of 
Parliament ;  those  more  recently  incorporated  are  under  the  Companies 
Acts. 

Life  insurance  policies  are  issued  by  other  bodies  besides  insurance 
companies  properly  so  called.  First  among  these  come  Friendly 
Societies,  which  form  the  subject  of  a  separate  article. 

Government  Assurance, — The  Government  also,  through  the  medium 
of  the  Post  Office,  grants  annuities  and  life  policies  for  small  amounts, 
on  conditions  which  are  not  onerous.  The  powers  to  undertake  and 
manage  this  are  contained  in  a  series  of  Acts  of  Parliament,  known 
as  the  Government  Annuities  Acts,  1829-1888.  And  the  regulations 
for  the  time  being  in  force  are  to  be  found  in  the  Post  Office  Guide 
issued  by  that  department.  If  the  amount  insured  does  not  exceed 
£25,  no  medical  examination  is  required  previously  to  issuing  the 
policy,  though  the  assured  is  entitled  to  one  if  he  likes.  In  case  there 
is  no  examination,  satisfactory  evidence  of  health  is  required,  and  the 
policy  is  not  absohitely  complete  and  binding  till  three  premiums  have 
been  paid ;  but  part  only  of  the  sum  insured  is  payable  if  death  occurs 
sooner.     Kesidence  abroad  is  not  prohibited. 

The  formation  and   powers  of  companies  generally  are  discussed 
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elsewhere  (see  Company);  but  life  insurance  companies  are  subject  to 
special  statutory  provisions. 

Life  Insurance  Acts.— SS  &  34  Yict.  c.  61,  Act  of  1870;  34  &  35 
Vict.  c.  58,  Act  of  1871 ;  35  &  36  Vict.  c.  41,  Act  of  1872.  The  object 
of  this  legislation  is  to  secure  that  companies  which  undertake  life 
insurances  shall  as  far  as  possible  be  solvent  and  permanent,  so  that 
people  shall  not  find  the  substratum  of  their  security  gone  after  paying 
premiums  for  years,  and  when  their  lives  may  be  no  longer  insurable, 
or  only  insurable  on  much  more  onerous  terms  than  they  were  originally. 
Every  company  established,  or  which  has  commenced  to  carry  on  the 
business  of  life  assurance  within  the  United  Kingdom  after  August  9, 
1870,  must  deposit  in  Court  a  sum  of  £20,000,  to  be  invested  in  approved 
securities  (Act  of  1870,  s.  3).  If  it  transacts  other  business  besides 
that  of  life  assurance,  a  separate  account  shall  be  kept  of  all  receipts 
in  respect  of  the  life  assurance  and  annuity  contracts  of  the  company, 
which  are  to  be  carried  to  a  separate  fund,  called  the  life  assurance  fund, 
which  is  to  be  treated  as  if  the  company  carried  on  no  other  business 
(ibid.,  s.  4).  The  deposit  is  to  form  part  of  this  fund  (Act  of  1872,  s.  1), 
which  is  to  accumulate  until  it  amounts  to  £40,000  out  of  the  premiums, 
when  the  original  deposit  may  be  returned  (Act  of  1870,  s.  3). 

The  same  obligations  are  now  imposed  on  every  company  which 
carries  on  within  the  United  Kingdom  the  business  of  insuring  employers 
against  liability  to  pay  compensation  or  damages  to  workmen  in  their 
employment  (7  Edw.  vii.  c.  46,  s.  1,  1907). 

By  the  Companies  Act,  1862,  s.  44,  insurance  companies  are  bound 
to  publish,  twice  a  year,  a  statement  showing  the  amount  of  their 
called-up  capital,  their  liabilities,  and  their  assets ;  and  every  member 
and  creditor  of  the  company  is  entitled  to  a  copy  of  such  statement,  and 
so  can  form  his  own  opinion  as  to  their  position. 

Foreign  Companies. — Foreign  companies  frequently  issue  policies  of 
insurance  in  England.  They  are  not  subject  to  the  above  statutory 
provisions,  and  unless  there  is  an  express  agreement  on  the  subject, 
are  not  considered  to  have  contracted  under  the  terms  of  English  law. 
Ordinarily  they  can  only  be  sued  in  the  Courts  of  the  country  where 
the  company  is  domiciled,  that  is,  where  it  has  its  head  office  (see  JoTies 
V.  Scottish  Accident  Co.,  1886,  17  Q.  B.  D.  421);  and  the  contract  must 
usually  be  construed  according  to  the  law  of  the  country  in  which  the 
company  resides,  and  not  according  to  the  rules  of  English  law.  Some- 
times, however,  such  companies  agree  expressly  to  grant  policies  which 
are  to  be  construed  and  enforced  according  to  the  law  of  the  country 
where  the  assured  resides.  If  they  empower  agents  resident  here  to 
issue  policies  they  thereby  submit  to  our  law  (Moloney  v.  Tidloch,  1835, 
1  Ir.  Ex.  114;  Kelly  v.  London  and  Staffordshire  Co.,  1885,  1  C.  &  E.  47). 

Income  Tax. — As  life  insurance  may  be  considered  as  an  investment, 
money  paid  for  premiums  to  secure  a  life  policy  or  a  deferred  annuity  is 
allowed  to  be  deducted  from  the  income  of  the  person  paying  it,  so  as 
to  reduce  the  amount  on  which  his  income  tax  is  chargeable  (16  &  17 
Vict.  c.  34,  s.  54  (1853)),  continued  annually  since.  The  premiums  for- 
merly had  to  be  paid  to  a  British  company,  in  order  to  entitle  the  payer 
to  claim  the  abatement.  In  the  year  1904  the  exemption  was  extended 
to  premiums  paid  to  "  any  insurance  company  legally  established  in  any 
British  possession  "  (4  Edw.  vii.  c.  7,  s.  9).  And  in  1906  this  was  further 
extended  so  as  to  include  companies  "  lawfully  carrying  on  business  in 
Great  Britain  or  Ireland  "  (6  Edw.  vii.  c.  20,  s.  11).     The  meaning  to  be 
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given  to  these  words  has  not  yet  come  under  the  consideration  of  the 
Courts. 

Amalgamation. — Before  the  Insurance  Acts  many  instances  had 
occurred  in  which  insurance  companies  had  ceased  to  carry  on  business 
by  being  dissolved  or  amalgamated  with  other  companies,  and  many 
cases  of  hardship  to  policy-holders  and  other  persons  concerned  had 
attracted  public  attention.  A  policy  which  has  been  some  time  current 
has  acquired  a  recognised  surrender  value;  but  the  sum  which  the 
company  would  pay  in  such  a  case  is  not  the  true  measure  of  its  value, 
when  the  company  ceases  to  carry  on  its  business.  In  such  a  case,  this 
is  the  sum  which  would  be  required  to  procure  a  similar  policy  in 
another  company  whose  rates  and  circumstances  were  similar  to  those 
of  a  dissolved  company  (BeWs  Case,  1870,  L.  R.  9  Eq.  706).  The  Act 
of  1870,  s.  14,  requires  that  all  amalgamations  or  transfers  of  the  life 
assurance  business  of  one  company  to  another  shall  be  subject  to  the 
sanction  of  the  Court,  which  can  only  be  given  after  due  notice  to  the 
policy-holders,  and  cannot  be  given  if  one-tenth  of  them  in  value  dissent. 
A  transfer  or  amalgamation  does  not  necessarily  relieve  the  shareholders 
of  their  liability  to  their  creditors  or  policy-holders,  in  ease  the  new 
company  should  fail  to  discharge  them.  In  case  of  creditors,  a  distinct 
agreement  to  accept  the  liability  of  a  new  company  in  lieu  of  that 
already  existing  must  be  proved;  otherwise  the  old  company  and  its 
shareholders  continue  to  be  liable  {In  re  India  and  London  Life  Co., 
1872,  L.  R.  7  Ch.  651).  The  creditor's  right  may,  however,  by  contract, 
be  only  against  a  specific  fund.  In  that  case,  if  the  fund  is  transferred, 
his  claim  against  it  is  of  course  transferred  too  (Dovjse's  Case,  1876, 
3  Ch.  D.  384).  Policy-holders  do  not  stand  in  quite  the  same  position 
as  creditors  until  their  policies  mature  into  claims. 

Novation, — Many  nice  questions  as  to  novation,  i.e.  whether  the 
circumstances  showed  that  a  new  contract  had  been  substituted  for  the 
original  one,  so  as  to  transfer  the  policy-holder  to  the  new  company, 
formerly  were  much  discussed  in  our  Courts.  They  can  hardly  occur 
again,  as  the  Act  of  1872,  s.  7,  provides  that  no  policy-holder  shall  be 
deemed  to  have  abandoned  any  claim  which  he  would  have  had  against 
the  first  company,  or  to  have  accepted  the  liability  of  the  other  com- 
pany in  lieu  thereof,  unless  such  abandonment  and  acceptance  have 
been  signified  by  some  writing  signed  by  him  or  his  agent  lawfully 
authorised. 

Winding-up. — An  insurance  company  may  be  ordered  to  be  wound 
up,  upon  the  application  of  one  or  more  policy-holders  or  shareholders, 
upon  its  being  proved  to  the  Court  that  the  company  is  insolvent,  con- 
tingent and  prospective  liabilities  under  policies  and  annuity  and  other 
existing  contracts,  being  taken  into  account  (Act  of  1870,  s.  21).  Rules 
for  valuing  such  liabilities  are  given  in  the  schedule  to  the  Act  of  1872. 
Winding-up  may  also  of  course  be  agreed  upon  and  carried  out  volun- 
tarily as  in  the  case  of  any  other  company.  In  such  cases  policy-holders 
would  of  course  become  creditors  for  the  value  of  their  policies.  If 
any  substantial  number  dissented,  they  could  prevent  a  voluntary 
winding-up. 

Newspaper  Insurance. — Proprietors  of  newspapers  and  other  publi- 
cations frequently  offer  free  insurances — generally  against  accidental 
injury,  but  sometimes  against  death — to  subscribers  to  or  purchasers  of 
their  papers.  This  offer  is  made  simply  for  advertising  purposes.  The 
ordinary  rules  as  to  supplying  proper  information  to  the  insurer,  and  so 
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on,  are  not  applicable  to  such  cases ;  and  such  insurances  might  possibly 
be  considered  as  within  the  mischief  aimed  at  by  the  Gambling  Act. 
The  question  has  not  hitherto  been  discussed  in  Court.  The  practice 
has,  however,  been  recognised  by  Parliament,  as  regards  accident  insur- 
ances, by  imposing  an  ad  valorem  duty  on  all  sums  received  as  premiums 
on  such  insurances  in  lieu  of  the  ordinary  penny  stamp  required  for 
each  single  poHcy  (54  &  55  Vict.  c.  39,  s.  116).  The  newspaper 
proprietors  usually  cover  their  risks  by  reinsurance  with  some  regular 
insurance  company. 

Agents. — Insurances  are  now  frequently  effected  through  the  instru- 
mentality of  agents ;  and  questions  have  often  arisen  as  to  the  liability 
of  insurers  and  assured  consequent  on  the  irregular  acts  of  such  persons. 
The  insurers,  being  usually  not  individuals  but  corporations,  must  of 
necessity  act  through  the  instrumentality  of  directors  and  managers,  who 
are  agents  with  special  powers,  and  unable  to  bind  their  principals 
beyond  the  limits  of  their  authority  {Ernest  v.  Nicliolls,  1855,  6  H.  L.  C. 
419;  10  E,  K.  1351).  This  authority  is  usually  defined  by  the  charter 
or  articles  of  association  of  the  company ;  but  may  also  sometimes  be 
inferred  from  its  ordinary  course  of  dealing,  and  from  the  nature  of 
the  ofhce  held  by  the  agent  {Fowler  v.  Scottish  Equitable  Assurance  Co., 
1859,  4  Jur.  N.  S.  1169).  The  cases  in  which  the  authority  of  an  agent 
most  commonly  comes  in  question  in  matters  of  insurance  are  those 
where  the  proposal  is  brought  about  through  an  agent,  or  where  the 
subsequent  premiums  are  payable  to  him  and  not  directly  to  the 
insurer.  Most  companies  employ  agents  to  obtain  business  for  them. 
These  agents  are  either  paid  by  salary  or  by  commission  on  insurances 
effected  through  their  agency,  and  sometimes  in  both  ways.  Their  duties 
and  powers  are  usually  defined;  but  not  infrequently  they  think  it 
desirable  to  exceed  the  strict  limits  of  their  authority.  For  instance, 
if  an  agent,  professing  to  act  for  a  company,  accepts  a  premium  on 
its  behalf,  the  risk  may  attach  before  any  policy  issued  {Rossiter  v. 
Trafalgar  Life  Assurance  Co.,  1859,  27  Beav.  377 ;  54  E.  E.  148  ;  Maclde 
V.  European  Society,  1869,  21  L.  T.  102).  So  where  knowledge  is 
material,  it  is  his  duty  to  communicate  what  he  knows  to  his  employers, 
and  his  knowledge  is  theirs  {Bawdon  v.  London,  Edinburgh,  and  Glasgow 
Assurance  Co.,  [1892]  2  Q.  B.  234).  But  an  agent  cannot  bind  his 
principals  so  as  to  alter  the  conditions  of  a  contract  of  insurance,  or 
revive  a  policy  which  has  lapsed  through  non-payment  of  premiums 
{Acey  V.  Eernie,  1840,  7  Mee.  &  W.  151 ;  56  E.  E.  671 ;  British  Industry 
Co.  V.  Ward,  1855,  17  C.  B.  645).  In  such  cases  he  exceeds  the  limits 
of  his  authority,  and  not  being  their  agent  for  such  purposes,  does  not 
bind  his  principals.  They  may,  however,  adopt  the  agent's  irregular 
acts,  and  so  make  them  their  own  and  be  bound  by  them ;  and  may  by 
their  conduct  estop  themselves  from  denying  his  authority  ( Wi^ig  v. 
Harvey,  1854,  5  De  G.,  M  &  G.  265;  43  E.  E.  872). 

Cases  have  arisen  frequently  in  America  in  whicli  misstatements 
had  been  made  in  the  proposal  througli  the  mistake  or  misconduct  of 
the  agent  who  negotiated  the  insurance;  and  it  has  been  suggested 
that  the  assured  was  consequently  not  responsible  for  such  misstate- 
ments. The  companies  in  such  cases  have  usually  repudiated  the 
authority  of  the  agent,  and  said  that  in  that  matter  he  was  not  acting 
for  them.  The  decisions  have  naturally  not  been  uniform ;  but  the 
general  tendency  has  been  to  hold  the  companies  and  not  the  assured 
liable  for  the  acts  and  representations  of  the  agents  so  employed  (see 
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May  on  Inmrance,  ss.  132-153).  Similar  questions  have,  it  is  believed, 
been  raised  in  this  country,  but  they  seem  not  to  be  reported.  The 
ratio  decidendi  by  the  Court  of  Appeal  in  Bawdon  v.  London,  Edinburgh, 
and  Glasyoio  Co.,  supra,  would  seem  to  show  that  the  insurers  would  not 
successfully  here  take  advantage  of  the  act  of  default  of  the  agent  whom 
they  employed  to  negotiate  the  insurance. 

The  latest  decision  is  to  the  effect  that  in  such  cases  the  premiums 
paid  on  the  faith  of  such  misstatements,  at  any  rate,  are  recoverable. 
The  principal  cannot  take  any  benefit  obtained  for  him  by  the  agent  by 
means  of  a  false  representation  (Kettleiuall  v.  Refuge  Ass.  Co.,  [1907] 
2  K.  B.  242). 

{Authorities. — See  further  Bunyon's  Law  of  Life  Assurance,  3rd  ed., 
1891;  and  compare  articles  on  Accident,  Fire,  and  Marine  Insurance.] 

Life  Peerage — The  question  whether  the  Crown  could  create 
a  life  peerage  by  patent  arose  in  the  Wensleydale  Peerage  Case,  1856, 
8  St.  Tri.  479.  In  that  case  the  Crown  was  advised  to  create  Sir  James 
Parke,  formerly  one  of  the  Barons  of  the  Exchequer,  Baron  Wensleydale, 
with  a  place  and  voice  in  Parliament,  by  patent  for  life  only.  The  patent 
was  presented  to  the  House  of  Lords,  and  after  much  debate  was  referred 
by  them  to  the  Committee  for  Privileges  to  consider  and  report.  Eventu- 
ally, in  accordance  with  the  report  of  the  Committee,  the  House  resolved 
and  adjudged  that  neither  the  patent,  nor  the  patent  with  the  usual  writ 
of  summons  to  Parliament  issued  in  pursuance  thereof,  could  entitle  the 
grantee  to  sit  and  vote  in  Parliament.  In  the  course  of  the  elaborate 
discussions  which  took  place,  the  creation  was  supported  on  the  authority 
of  Coke  and  subsequent  text-book  writers,  by  precedents  of  creations  for 
life  in  the  fourteenth  and  fifteenth  centuries  (ibid.  645),  of  peeresses  for 
life  in  the  seventeenth  and  eighteenth  centuries,  and  of  creations  for  life 
with  special  remainders  always  treated  as  new  peerages  when  they  took 
effect.  It  was  further  contended  that,  even  if  the  patent  was  invalid, 
the  grantee  was  entitled  to  sit  under  the  writ  of  summons,  and  would  so 
acquire  a  hereditary  peerage,  an  argument  without  force,  as  a  patent 
is  always  regarded  as  definitely  fixing  the  course  of  succession.  On 
the  other  side.  Coke's  authority  was '  attacked,  and  it  was  said  that 
later  writers  only  followed  Coke.  The  alleged  precedents  were  nearly 
all  creations  by  the  authority  of  Parliament,  or  grants  to  aliens  and 
women  incapable  of  sitting,  or  to  persons  already  peers,  or  to  members 
of  the  Koyal  Family.  There  was  no  precedent  of  a  baron  created 
for  life  with  a  seat  in  Parliament  since  creations  by  patent  were 
introduced.  If  the  right  to  create  such  peers  ever  existed,  it  had 
been  lost  by  desuetude  for  four  hundred  years,  in  the  same  way  as 
peerage  by  tenure  and  by  the  curtesy  had  fallen  into  desuetude.  If 
the  patent  was  bad,  the  grantee  could  acquire  no  rights  under  the  writ 
of  summons.  Lastly,  the  House  had  jurisdiction  to  call  the  patent  in 
question  without  any  reference  by  the  Crown,  as  matter  of  privilege, 
and  in  the  exercise  of  their  right  to  see  that  the  House  was  properly 
constituted  and  exclude  disqualified  persons.  The  Crown  acquiesced  in 
the  decision  of  the  House  by  granting  a  few  months  later  a  new  patent 
to  Baron  Wensleydale  and  the  heirs  male  of  his  body.  The  House 
recognised  that  the  Crown  could  confer  the  title  and  precedence  of 
a  baron  for  life  only  {ibid.  633)  without  a  seat  in  Parliament.  The 
Crown,  however,  has  never  purported  to  confer  non-parliamentary 
baronies  on  men,  unless  possibly  in  the  case  of  a  few  foreigners  and 
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one  or  two  holders  of  foreign  titles  {iUd.  529,  573).  It  may  be  doubted 
if  these  could  be  regarded  as  grants  of  peerage  conferring  the  privileges 
of  peerage,  and  are  not  rather  to  be  considered  as  mere  courtesy  titles. 
In  the  case  of  the  Countess  of  Rivers,  created  by  patent  for  life,  it  was 
held  during  the  Commonwealth  that  she  was  not  entitled  to  freedom 
from  arrest, "  for  she  never  had  reference  to  the  Parliament  or  to  do  any 
other  public  service  "  (Styles,  254).  This  appears  to  be  the  only  case  in 
which  life  creations  in  favour  of  women  have  come  under  discussion. 
The  statutory  Lords  of  Appeal  in  Ordinary  (and  those  Lords  of  Appeal 
who  have  resigned  ofhce)  now  sit  in  Parliament  for  life  with  the  rank 
of  baron,  and  take  precedence  among  the  other  barons  according  to 
the  dates  of  their  creations.  The  form  of  their  creation  is,  however, 
different  from  that  of  other  barons  (see  House  of  Lords),  and  it 
appears  questionable,  though  the  point  is  never  likely  to  arise,  whether 
they  would  be  entitled  to  trial  by  peers.  Their  children  have  recently 
been  granted  the  courtesy  title  of  "  Honourable,"  with  precedence  next 
after  the  younger  children  of  barons. 

The  spiritual  peers  are  also  termed  life-peers  but,  strictly  speaking 
the  term  is  a  misnomer,  as  if  they  resign  their  sees  they  cease  to  be 
peers,  and  though  retaining  rank  and  precedence  no  longer  have  a  seat 
in  the  House  of  Lords. 

Those  members  of  the  Irish  peerage  elected  by  their  Order  as 
representative  peers  of  Ireland  are  life  peers  of  Parliament.  Within 
the  last  twenty  years  several  attempts  have  been  made  to  press  forward 
legislation  authorising  the  creation  of  a  greater  number  of  life  peers,  but 
bills  dealing  with  the  matter  have  been  invariably  shelved  with  very 
little  serious  discussion. 

Life  Salvage— See  Salvage. 

Life -saving"  Appliances. — These  comprise  life-boats,  life- 
rafts,  life-buoys,  life-jackets,  etc.,  and  are  required  by  statute  for  use 
either  at  sea  or  on  the  sea-coast. 

In  the  former  case  the  Board  of  Trade  may  make  rules  classifying 
British  ships  according  to  their  employments  and  voyages,  and  the 
number  of  persons  they  carry;  specifying  the  number  and  description 
and  mode  of  construction  of  boats  and  life-saving  appliances  to  be 
carried  by  British  ships  according  to  their  classification,  the  equip- 
ments to  be  carried  by  the  boats  and  rafts,  and  the  methods  to  be 
provided  to  get  the  boats  and  life-saving  appliances  into  the  water, 
among  which  oil  for  use  in  stormy  weather  may  be  included;  and 
prescribing  the  quantity,  quality,  and  description  of  buoyant  apparatus- 
to  be  carried  on  board  British  ships  carrying  passengers,  either  in 
addition  to  or  in  substitution  for  the  boats  and  life-saving  appliances. 
All  such  rules,  when  made,  are  to  be  laid  before  Parliament,  and  to  lie 
for  forty  days  before  both  Houses  before  coming  into  operation,  when 
they  become  part  of  the  Act;  but  they  do  not  apply  to  registered 
fishing-boats  (M.  S.  A.,  1894,  s.  427).  The  owner  and  master  of  every 
British  ship  must  see  that  his  ship  is  provided,  in  accordance  with  such 
rules,  with  such  appliances  as  are  best  adapted  to  secure  the  safety  of 
her  crew  and  passengers,  having  regard  to  the  service  in  which  she  is 
employed,  and  the  keeping  of  her  deck  free  from  undue  encumbrance 
(s.  428).  The  Board  of  Trade  may  appoint  a  committee  for  preparing 
and  advising  on  such  rules,  which  shall  be  constituted  of  three  ship- 
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owners  selected  by  the  Chamber  of  Shipping  of  the  United  Kingdom ; 
one  shipowner  selected  by  the  Shipowners'  Associations  of  Glasgow; 
one  shipowner  selected  by  the  Liverpool  Steamship  Owners'  Association 
and  the  Liverpool  Shipowners'  Association  conjointly ;  two  ship-builders 
selected  by  the  Institution  of  Naval  Architects ;  three  persons  practically 
acquainted  with  navigation,  by  the  shipmasters'  societies  recognised  by 
the  Board  of  Trade  for  this  purpose ;  three  persons,  being  or  having 
been  able-bodied  seamen,  selected  by  seamen's  societies,  similarly  recog- 
nised by  the  Board;  and  two  persons  selected  conjointly  by  the  Com- 
mittees of  Lloyd's,  Lloyd's  Kegister,  and  the  Institute  of  London 
Underwriters ;  but  this  constitution  may  be  altered  by  Order  in 
Council.  Each  member  holds  office  for  two  years  from  the  date  of 
his  appointment,  but  may  be  reappointed.  The  members  receive 
travelling  and  other  allowances,  fixed  by  the  Board  of  Trade  (s.  429, 
and  Sched.  17). 

If  a  ship  proceeds  on  a  voyage  unprovided  with  the  life-saving 
appliances  required  in  her  case ;  or  if  any  of  the  appliances  with  which 
she  is  provided  are  lost  or  made  unfit  for  service  in  the  course  of  the 
voyage  through  the  wilful  fault  or  negligence  of  the  owner  or  master ; 
or  if  the  master  wilfully  neglects  to  replace  or  repair  on  the  first  oppor- 
tunity any  such  lost  or  injured  appliances  ;  or  if  such  appliances  are  not 
so  kept  as  to  be  at  all  times  fit  and  ready  for  use — the  shipowner,  if  in 
fault,  shall  be  liable  for  each  offence  to  a  maximum  fine  of  £100,  and  the 
master,  if  in  fault,  to  a  maximum  fine  of  £50.  This  provision  does  not 
prevent  a  person  from  being  liable  to  other  or  higher  fine  or  punishment 
under  some  other  provision  of  the  Act,  provided  that  he  is  not  punished 
twice  for  the  same  offence ;  and  if  a  person  is  charged  with  an  offence 
punishable  under  such  other  provision,  the  Court  may,  if  it  thinks  that 
proceedings  should  be  taken  under  such  other  provision,  adjourn  the  case 
for  that  purpose  (s.  430).  Ships  may  be  surveyed  by  ship  surveyors,  who 
for  that  purpose  have  the  powers  of  a  Board  of  Trade  inspector,  to  see  if 
they  are  properly  provided  with  life-saving  appliances ;  if  the  surveyors 
find  any  deficiency  they  must  give  the  owner  or  master  written  notice 
thereof,  and  of  the  requisite  remedy  therefor ;  such  notice  is  communi- 
c  ited  to  the  customs  officer  of  the  port  where  the  ship  may  require  a 
clearance  or  transire,  and  the  ship  may  be  detained  until  a  certificate 
be  given  by  such  surveyor  that  the  ship  is  properly  provided  with 
life-saving  appliances  (s.  431). 

After  January  1,  1909,  the  provisions  of  sees.  427-431  will  apply  to 
all  foreign  ships  while  within  any  port  of  the  United  Kingdom  in  the 
same  way  as  they  apply  to  British  ships,  unless  by  Order  in  Council  it 
is  directed  that  they  are  not  to  apply  to  ships  of  a  foreign  country  in 
which  the  provisions  in  force  relating  to  life-saving  appliances  appear  as 
effective  as  those  of  Part  V.  of  the  Act  of  1894,  on  proof  that  those  con- 
ditions are  complied  with  in  the  particular  case  (M.  S.  A.,  1906,  s.  4), 
with  a  saving  for  foreign  ships  coming  in  under  stress  of  weather,  and 
not  for  landing  or  taking  in  cargo  or  passengers  {ibid.,  s.  6). 

The  Act  also  provides  that  every  emigrant  ship  must,  if  a  foreign  ship, 
be  provided  with  {inter  alia)  four  properly  fitted  life-buoys  ready  at  all 
times  for  immediate  use  (s.  290).  For  the  life-saving  appliances  required 
for  fishing-boats,  see  sec.  375 ;  Fishing-Boats. 

The  master  of  a  British  ship  must  enter  in  the  official  log-book  or 
record  the  occasions  when  boat  drill  is  practised  on  board,  and  when  the 
life-saving  appliances  are  examined  in  order  to  see  that  they  are  fit  and 
ready  for  use,  under  penalty  (M.  S.  A.,  1906,  s.  9). 
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In  the  second  case,  viz.,  life-saving  appliances  on  the  sea-coast,  or  the 
life-boat  service  as  it  is  known,  which  is  defined  to  mean  "  the  saving  or 
attempted  saving  of  vessels,  or  of  life  or  property  on  board  vessels  wrecked 
or  aground  or  sunk,  or  in  danger  thereof  "  (s.  742),  the  principal  Act  pro- 
vides that  the  expenses  of  establishing  and  maintaining  on  the  coasts  of 
the  United  Kingdom  proper  life-boats,  with  the  necessary  crews  and 
equipments,  and  of  affording  assistance  towards  preserving  life  and  pro- 
perty in  cases  of  shipwreck  and  distress  at  sea,  and  of  rewarding  the 
preservation  of  life  in  such  cases,  as  the  Board  of  Trade  direct,  are  to  be 
charged  on  and  payable  out  of  money  provided  by  Parliament,  so  far  as 
they  are  not  paid  by  any  private  person  (s.  677  (e) ;  M.  S.  (Merc.  Mar. 
Fund)  A.,  1898,  s.  1). 

The  function,  however,  of  establishing  and  maintaining  life-boats  with 
the  necessary  crews  and  equipments  on  the  coasts  is  actually  performed 
by  the  Royal  National  Lifeboat  Institution,  a  society  incorporated  in 
1860,  but  which  had  existed  from  1824  to  1854  under  the  name  of  the 
"  Royal  National  Institution  for  the  preservation  of  life  from  shipwreck," 
the  funds  of  which  have  been  and  are  provided  by  voluntary  subscrip- 
tions and  donations,  and  the  administration  of  which  is  in  the  hands  of 
a  committee.  In  1897  a  committee  of  the  House  of  Commons,  on  com- 
plaints being  made  against  the  general  and  financial  management  of  the 
Institution,  investigated  the  whole  of  its  affairs  and  administration,  and 
reported  that  the  various  local  associations  for  the  saving  of  life  had  almost 
entirely  disappeared ;  and  the  Institution  had  377  branches  and  owned 
over  300  life-boats.  In  1896  it  had  an  income  of  £117,000,  of  which 
£40,000  was  derived  from  subscriptions,  £16,000  from  the  Life-boat 
Saturday  Fund,  £43,000  from  legacies,  £17,000  odd  from  dividends,  its 
invested  funds  being  over  £600,000.  In  forty-four  years  nearly  22,000 
lives  have  been  saved  by  the  Institution,  and  nearly  40,000  rewards  for 
saving  life  have  been  granted  by  it  since  its  foundation  in  1824.  The 
life-boats  are  manned  by  fishermen  and  beachmen,  and  by  the  Institution 
"  Salvage  Regulations  "  their  crews  are  not  allowed  to  claim  life  salvage 
from  ships  (for  which  they  are  entitled  to  be  paid  by  the  Institution), 
nor  to  go  to  sea  for  any  purpose  other  than  that  of  saving  life  without 
direct  sanction  of  the  proper  authority,  but  they  are  allowed  to  claim 
property  salvage  on  any  terms  they  can  arrange  with  the  shipowner,  and 
the  cost  of  any  repairs  of  damages  received  by  the  boat  while  rendering 
service  thereby  must  be  paid  by  the  salvors  (see  The  Marguerite  Molinos, 
1903,  9  Asp.  424;  The  Cayo  Bonito,  1904,  P.  310;  and  Salvage).  The 
committee  found  that  the  administration  of  the  Institution  had  been 
economical,  its  material  and  appliances  efficient  and  suitable,  and  the 
remuneration  of  the  crews  adequate ;  and  concluded  that  there  was  no 
ground  for  recommending  that  the  life-boat  service  should  be  taken  over 
by  the  State,  in  view  of  its  efficient  and  successful  maintenance  by  public 
benevolence,  and  that  the  thanks  of  the  whole  community  were  due  to 
the  committee  of  the  Institution  for  the  energy  and  good  management 
with  which  for  so  many  years,  often  in  very  difficult  circumstances,  it 
had  carried  out  the  national  work  of  life-saving  without  reward  or 
remuneration  of  any  sort  (Hotise  of  Commons  Paper's,  1897,  No.  317). 

Further  statutory  provisions  may  be  noticed  in  this  connection. 
Harbour  or  conservancy  authorities  may  remove  any  wreck  in  waters 
under  their  control  which  is  likely  to  become  an  obstruction  or  danger 
to  life-boats  engaged  in  life-boat  service  in  those  waters  (s.  530) ;  and 
lighthouse  authorities  have  the  same  power  (s.  531),  and  the  expenses 
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are  chargeable  to  the  General  Lighthouse  Fund  (M.  S.  (Merc.  Mar. 
Fund)  A.,  1898,  s.  1).  The  Harbours,  Docks,  and  Piers  Clauses  Act, 
1847,  10  &  11  Vict.  c.  27,  also  enacts  that  every  harbour  authority, 
unless  the  special  Act  otherwise  provides,  may  not  take  any  rates  in 
respect  of  their  harbour,  dock,  or  pier  before  they  provide,  and  always 
thereafter  maintain  in  good  repair,  an  efficient  and  well-appointed  life- 
boat, mortars,  rockets,  etc.,  with  the  necessary  tackle  and  competent 
crew  to  work  it,  for  the  assistance  of  ships  in  distress;  and  such 
appliances  must  be  stationed  at  the  most  advanced  works  of  the 
harbour,  etc.,  or  such  place  as  the  Board  of  Trade  may  approve,  and 
be  used  when  necessary.  A  penalty  up  to  £2  is  imposed  for  every 
twenty-four  hours  that  such  appliances  are  not  provided  (ss.  16  and 
17;  1862,  25  &  26  Vict.  c.  69,  s.  5). 

Lig'an. — See  Flotsam,  Jetsam,  and  Lagan. 

LigCht. — Light,  like  air  and  water,  is  a  provision  of  nature,  for  the 
general  use  of  mankind,  and  essential  to  man's  very  existence.  Like  air 
and  water,  it  flows  over  the  land  of  one  person  to  that  of  another  for  the 
use  of  both,  and,  to  secure  the  due  use  and  enjoyment  of  light  by  both, 
the  law  recognises  mutual  rights  and  obligations  on  the  part  of  both, 
that  each  may  be  restrained  from  infringing  the  rights  of  the  other  and 
depriving  him  of  them  unjustly.  It  is  obvious  that  the  right  of  a  landowner 
to  unobstructed  light  across  his  neighbour's  land  must,  if  unrestricted 
and  unlimited,  at  once  come  into  conflict  with  the  right  of  that  neighbour 
to  build  near  the  extremity  of  his  land,  in  such  a  way  as  to  obstruct  the 
light.  The  two  rights  could  not  co-exist  if  unrestricted,  and  the  law  has 
therefore  stepped  in  to  define  and  determine  the  respective  rights  and 
obligations  of  neighbours.  By  limiting  the  otherwise  absolute  and 
natural  right  which  one  would  have  to  all  the  light  which  would 
come  to  his  land,  and  the  absolute  proprietary  right  of  the  other  to 
build  in  any  way  he  pleases,  the  law  has  so  reconciled  the  two  that  both 
may  be  reasonably  enjoyed  by  the  respective  owners.  If  the  right  to 
light  were  to  be  measured  by  the  natural  condition  of  things,  it  would 
be  a  right  to  all  the  light  that  would  come  from  every  direction,  and 
whether  to  open  ground  or  to  a  building  with  windows  erected  on  the 
ground.  There  is  undoubtedly  a  natural  right  to  all  the  light  that  flows 
to  open  ground,  but  the  law,  limiting  that  right  for  the  sake  of  the 
neighbour,  will  not  allow  it  to  deprive  him  of  his  proprietary  right 
to  iDuild  up  to  the  edge  of  his  land,  until  what  is  called  a  right  to  light 
has  been  acquired ;  and  it  is  only  when  a  building  has  been  erected  with 
windows  or  other  apertures  to  admit  light  that  such  a  restrictive  right 
can  be  acquired  against  a  neighbour's  right  to  build  {Roberts  v.  Macord, 
1832,  1  Moo.  &  R.  230 ;  42  R.  K.  784;  Potts  v.  S^nith,  1868,  L.  R.  6  Eq. 
311).  [The  right  begins  from  the  time  when  the  walls  and  window- 
spaces  are  complete  (Collis  v.  Laugher,  [1894]  3  Ch.  659).  It  has  been 
decided  that  a  greenhouse  is  a  building  within  sec.  3  of  the  Prescription 
Act,  2  &  3  Will.  IV.  c.  71,  and  may  acquire  a  right  to  light  {Clifford 
V.  Holt,  [1899]  1  Ch.  698);  as  to  a  skylight,  see  Uastmi  v.  Isted,  [1903] 
1  Ch.  405.]  But  it  is  not  even  in  every  case  in  which  a  building  has 
been  erected  that  the  owner  is  allowed  a  right  to  prevent  his  neighbour 
building  also  in  such  a  way  as  to  obstruct  the  light.  Such  a  right  is  not 
to  be  snatched  against  a  neighbour,  and  at  all  events  at  common  law,  it 
is  only  in  those  cases  in  which  the  neighbour  has  granted  a  right  to  have 
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the  light  unobstructed  that  such  a  right  can  be  claimed.  As  a  matter  of 
fact,  actual  grants  of  rights  to  light,  as  they  are  called,  are  rarely  to  be 
met  with;  but  by  fiction  of  law,  grants  are  frequently  implied  from 
circumstances  and  from  the  acts  of  the  presumed  grantor  (see  Grant), 
and  they  are  always  implied  in  the  theory  of  prescription  (see  Prescrip- 
tion), which  is  based  on  the  presumption  of  an  ancient  grant.  When 
a  building  with  a  window  to  which  the  light  crossing  the  neighbour's 
land  has  had  access,  has  existed  for  so  long  a  time  that  a  right  to  light 
has  been  acquired  by  prescription,  the  right  is  commonly  designated  an 
ancient  light  (see  Ancient  Lights).  This  right  at  common  law  could 
only  be  acquired  if,  to  use  the  technical  phrase,  the  light  had  been 
enjoyed  for  time  whereof  the  memory  of  man  runneth  not  to  the  con- 
trary, which  meant  ever  since  the  beginning  of  the  reign  of  King 
Eichard  i. ;  but  by  the  Prescription  Act  the  requisite  period  of  enjoy- 
ment for  the  acquisition  of  a  right  to  light  was  reduced  to  twenty  years 
before  some  suit  or  action  in  which  the  claim  to  the  right  shall  have 
been  brought  into  question  (see  Prescription).  [The  right  to  light 
when  acquired  under  the  Prescription  Act  is  still  the  same  kind  of  right 
as  that  known  under  the  old  law,  but  it  may  be  acquired  under  different 
circumstances  and  as  against  persons  as  against  whom  it  could  not  have 
been  acquired  before  the  Act  {Fear  v.  Morgan,  [1906]  2  Ch.  406,  at  p. 
425,  where  the  effect  of  Colls  v.  Home  and  Colonial  Stores,  [1904]  A.  C. 
179,  is  discussed).  See  this  case  affirmed  Morgan  v.  Fear,  [1907]  A.  C. 
425.] 

It  is  the  undoubted  right  of  every  owner  of  a  house  to  open  any 
and  as  many  windows  as  he  thinks  fit  for  the  admission  of  light  and 
air,  even  though  the  house  closely  adjoins  a  neighbour's  land  and  the 
windows  receive  the  light  crossing  it.  As,  however,  the  adjoining 
owner  has  no  right  of  action  for  the  opening  of  such  windows,  and 
as  after  twenty  years'  enjoyment  of  light  a  right  to  light  would  be 
acquired  against  him,  some  means  of  preventing  the  acquisition  of  a 
right  to  unobstructed  light  is  required,  and  the  only  means  is  for 
him  to  build  on  his  own  land  and  prevent  the  enjoyment  of  the  light. 
Frequently  a  timber  screen  is  erected  for  the  purpose.  This  right  to 
build  and  obstruct  has  sometimes  been  termed  his  right  to  obstruct, 
but  the  inaccuracy  of  the  expression  was  pointed  out  by  Lord  West- 
bury,  L.C.,  in  Tapling^  v.  Jones,  1865,  11  H.  L.  C.  290;  11  E.  K.  1344, 
who  explained  that  if  a  man  builds  and  opens  numerous  windows 
overlooking  his  neighbour's  garden,  the  latter  acquires  no  new  right 
from  that  act,  but  has  simply  the  same  right  to  build  that  he  possessed 
before. 

An  important  question  relating  to  rights  to  light  is  the  effect  of 
increasing  the  size  of  ancient  windows,  and  of  opening  new  ones  so  near 
that  the  new  portions  of  the  former  and  the  new  windows  cannot  be 
obstructed  without  also  obstructing  the  ancient  lights.  Can  the  servient 
owner  obstruct  the  ancient  lights,  or  must  he  submit  to  a  more  extensive 
right  being  acquired  against  him  ?  In  Ta^pling  v.  Jones,  supra,  it  was 
decided  that  as  the  owner  of  the  ancient  lights  had  done  no  wrong,  his 
right  was  not  affected,  and  that  the  servient  owner  could  not  therefore 
justify  the  obstruction  of  any  ancient  light  while  obstructing  the  increase 
or  the  new  window. 

[It  seems  that  the  effect  of  Colls  v.  Rome  and  Colonial  Stores,  infra, 
has  been  to  alter  the  law  as  applied  to  this  class  of  case.  In  Ankerson 
V.  Connelly  [1907],  1  Ch.  678,  the  question  was  raised  whether  the 
VOL.  VIII.  19 
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owner  of  a  dominant  tenement  possessing  ancient  lights  could  after 
reconstructing  his  premises  prevent  the  owner  of  the  servient  tenement 
from  interfering  with  so  much  of  the  old  light  as  passed  through  the 
new  windows.  It  was  held  by  the  Court  of  Appeal,  that  where  before 
the  rebuilding  a  partial  interference  with  the  ancient  lights  would  not 
be  sufficient  to  entitle  the  dominant  owner  to  an  injunction,  the  same 
amount  of  interference,  even  though  it  completely  blocked  the  remnant 
of  ancient  light  left  after  the  rebuilding  was  not  an  actionable  wrong 
to  be  restrained  by  injunction. 

It  was  said  that  there  must  be  substantial  identity  in  the  altered 
premises  with  the  old  ones  before  one  can  obtain  the  protection  of 
ancient  lights,  [1907]  1  Ch.  682.  See  on  this  point  Andrews  v.  Waite, 
[1907]  2  Ch.  500.] 

Questions  of  acquisition  of  rights  to  light  by  implied  grant  have 
frequently  arisen  in  cases  where  an  owner  of  land  and  of  a  house 
adjoining,  having  windows  overlooking  the  land,  has  severed  the  house 
from  the  land  by  sale  or  by  will.  This  may  be  done  in  either  of  three 
ways — he  may  sell  the  house  and  keep  the  land,  or  he  may  sell  the 
land  and  keep  the  house,  or  he  may  sell  the  two  simultaneously  to 
different  persons.  In  the  first  case  he  may  not  build  on  the  land  and 
obstruct  the  light,  as  he  would  be  presumed  to  have  intended  to  grant 
a  right  to  light  for  the  windows  of  the  house  he  was  selling,  and 
to  obstruct  the  light  would  be  in  derogation  of  his  grant  (Coutts  v. 
Gorham,  1829,  Moo.  &  M.  396 ;  Beddington  v.  Atlee,  1887,  35  Ch.  D. 
317).  In  the  second  case  the  purchaser  of  the  land  may  obstruct  the 
windows,  for  no  such  grant  can  be  implied  against  him  as  against  the 
vendor  in  the  first  case,  and  if  the  vendor  had  intended  to  reserve 
a  right  to  light  he  should  have  done  so  in  express  terms  {Booth  v.  Alcock, 
1873,  L.  R.  8  Ch.  663).  In  the  third  case,  like  the  first,  there  is  a 
presumption  of  a  grant  of  right  to  light  {Palmer  v.  Fletcher,  15  Car.  ii. 
1  Lev.  122).  The  rules  are  the  same  if  the  severance  is  effected  by  will 
{Phillips  V.  Low,  [1892]  1  Ch.  47). 

[The  right  to  light  acquired  under  sec.  3  of  the  Prescription  Act 
differs  from  other  easements  in  that  the  enjoyment  need  not  be  as  of 
right.  Thus  it  appears  from  Fear  v.  Morgan,  [1906]  2  Ch.  406 ;  [1907] 
A.  C.  425,  that  where  two  adjoining  tenements  are  held  by  different  lessees 
under  a  common  landlord,  the  one  who  has  enjoyed  an  access  of  light  in 
respect  of  his  tenement  for  a  period  of  twenty  years  without  interrup- 
tion, acquires  an  absolute  and  indefeasible  right  to  light  as  against  the 
other  tenement.  This  right  enures  in  favour  of  the  lessee  and  his 
successors  against  the  common  landlord  and  all  succeeding  owners  of 
the  adjoining  tenement.  Thus  a  right  to  light  can  be  acquired  under 
this  section  in  respect  of  one  land  as  dominant  tenement  over  other 
land  as  servient  tenement  even  where  each  tenement  is  held  of  a 
common  landlord.] 

Many  questions  have  arisen  as  to  the  extent  of  a  right  to  light,  and 
the  alteration  of  windows  for  improvement  and  increase  of  enjoyment  of 
light,  which  cannot  be  discussed  here,  but  the  general  rule  is  that  an 
owner  of  a  right  to  light  may  improve  his  enjoyment  if  he  can,  for  he 
does  not  thereby  impose  any  greater  burden  on  the  servient  tenement. 

[Formerly  two  views  were  held  as  to  the  amount  of  light  to  which  a 
right  can  be  substantiated.  The  view,  once  held,  that  in  all  cases  the 
PreHcription  Act  conferred  a  right  to  all  the  light  which  had  come  to  a 
window  for  twenty  years,  can  no  longer  be  upheld.     The  right  to  light 
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is  no  more  than  a  right  to  be  protected  against  a  particular  form  of 
nuisance,  and  an  action  for  the  obstruction  of  light,  which  has  in  fact 
been  used  and  enjoyed  for  twenty  years  without  interruption  or  written 
consent,  cannot  be  maintained  unless  the  obstruction  amounts  to  an 
actionable  nuisance  {Colls  v.  Home  and  Colonial  Stores,  [1904]  A.  C.  179, 
212  et  passim). 

The  test,  in  considering  whether  the  obstruction  to  light  amounts  to 
an  actionable  nuisance,  is,  not — How  much  light  has  been  taken  and  is 
that  enough  materially  to  lessen  the  enjoyment  and  use  of  the  house  ? 
But — How  much  is  left,  and  is  that  enough  for  the  comfortable  use  and 
enjoyment  of  the  house  according  to  the  ordinary  requirements  of  man- 
kind ?  {Higgins  v.  Betts,  [1905]  2  Ch.  210). 

"  Generally  speaking,  an  owner  of  ancient  lights  is  entitled  to  suffi- 
cient light  according  to  the  ordinary  notions  of  mankind  for  the  com- 
fortable use  and  enjoyment  of  his  house  as  a  dwelling  house,  if  it  is  a 
dwelling-house,  or  for  the  beneficial  use  and  occupation  of  the  house,  if 
it  is  a  warehouse,  a  shop,  or  other  place  of  business  "  {Colls  v.  Home  and 
Colonial  Stores,  [1904]  A.  C,  at  p.  208;  cf.  Jolly  v.  Kine,  [1907]  A.  C.  1). 

In  considering  what  is  an  actionable  nuisance  the  habits  and  require- 
ments of  ordinary  people  must  be  considered  {Colls  Case,  supra).  In 
Colls  Case  the  question,  whether  a  man  can  maintain  an  action  because 
the  extraordinary  amount  of  light  required  for  his  special  circumstances 
is  interfered  with,  was  left  open.  But  in  Ambler  v.  Cordon,  [1905] 
1  K.  B.  417,  Bray,  J.,  held  that  a  right  to  a  special  amount  of  light 
necessary  for  a  particular  business  cannot  be  acquired  by  twenty  years' 
enjoyment  to  the  knowledge  of  the  owner  of  the  servient  tenement. 
The  same  case  also  decided,  that  the  question  of  what  is  "  ordinary " 
business  or  amount  of  light,  is  a  question  of  fact. 

For  the  principles  on  which  an  injunction  restraining  an  interfer- 
ence with  light  should  be  granted,  and  the  form  of  injunction,  see  Colls* 
Case,  sup'a,per  Lord  Macnaghten,  pp.  192, 193  ;  per  Lord  Lindley,  pp.  207, 
208 ;  and  cf.  Kine  v.  Jolkj,  [1905]  1  Ch.  480 ;  [1907]  A.  C.  1 ;  Higgins  v. 
Betts,  [1905]  2  Ch.,  at  p.  217;  Andreivs  v.  Waite,  [1907]  2  Ch.  510.] 

The  last  topic  to  be  noticed  is  the  loss  of  a  right  to  light.  This  may 
be  effected  by  release,  which  may  be  presumed,  or  by  abandonment  by 
non-user,  which  in  fact  involves  a  presumption  of  a  release.  It  has 
been  thought  that  as  a  right  can  only  be  acquired  by  twenty  years' 
user,  it  can  only  be  lost  by  non-user  for  twenty  years ;  but  this  is  not  so, 
for  if  an  owner  of  a  right  to  light  manifests  such  an  appearance  of  hav- 
ing abandoned  his  right  as  to  induce  another  person  to  believe  that  he 
has  done  so,  and  the  latter  is  induced  to  act  on  such  belief,  the  former 
would  be  precluded  from  denying  abandonment,  even  though  less  than 
twenty  years'  non-user  may  have  occurred  {Stokoe  v.  Singers,  1857, 
8  El.  &  Bl.  31;  Moore  v.  Bawson,  1824,  3  Barn.  &  Cress.  332;  27  R.  R. 
375). 

[Authorities. — Goddard  on  Basements  ;  Gale  on  Easements.'] 
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PRECEDENTS. 

I. 

AGREEMENT  between  Owners  and  Lessees  of  Two  Adjoining 
Properties  respecting  the  interference  of  New  Buildings  with 
Ancient  Lights. 


adjoining 
land. 


Proposed 
new  build- 
ings by  A. 


Recital  of  PARTIES,  A.,  1 ;  B.,  2  ;  C,  3  :  Whereas  the  said  A.  is  seised  in 
u)'iand^  fee  of  a  certain  plot  of  land  in  and  on  the  south  side  of  X.  Court, 
th™!te^f  in  the  parish  of,  &c.,  formerly  the  site  of  houses  numbered,  &c.,  in 
buildings.  -^  Court,  but  which  houses  have  lately  been  pulled  down,  and  the 
said  A.  is  also  tenant,  under  an  agreement  for  a  lease  for  a  term  of 
years  from  the  day  of  of  another 

plot  of  land  in  and  on  the  south  side  of  X.  Court  aforesaid,  formerly 
the  site  of  houses  numbered,  &c.,  in  X.  Court  aforesaid,  which 
B.'8  title  to  houses  have  also  lately  been  pulled  down  :  And  whereas  the  backs 
of  the  said  houses  in  X.  Court  abutted  on  the  backs  of  other 
houses  situate  on  the  north  side  of  Y.  Street,  in  the  said  parish  of 
(the  two  properties  being  divided  by  a  division  or  party 
fence  wall),  which  houses  in  Y.  Street,  with  other  property,  are 
held  by  the  said  B.  (upon  certain  trusts  under  which  the  said  C.  is 
absolutely  entitled  to  the  beneficial  interest  therein),  under  a  lease 
for  the  residue  of  a  term  of  years,  commencing  on  the 

day  of  ,  and  are  underlet  partly  upon  lease 

and  partly  to  yearly  tenants  :  And  whereas  the  said  A.  has  pulled 
down  the  said  houses  on  the  south  side  of  X.  Court,  with  the  view 
of  erecting  on  the  site  thereof  other  buildings  of  greater  height  and 
magnitude,  and  he  intends  to  cover  over  or  partly  cover  over  the 
site  of  the  back  yards  of  the  said  houses,  so  that  (as  alleged  by  the 
said  B.,  though  not  admitted  by  the  said  A.)  the  ancient  lights  of 
the  said  houses  in  Y.  Street  would  be  interfered  with,  and  the  free 
access  of  light  and  air  thereto  (as  heretofore)  would  be  materially 
obstructed :  And  whereas  plans  and  elevations  of  the  houses  so 
pulled  down  by  the  said  A.,  and  of  the  new  buildings  and  improve- 
ments so  as  aforesaid  to  be  erected  and  extended  by  the  said  A. 
have  been  submitted  to  Mr.  ,  the  surveyor  of  the  said  B., 

and  signed  by  such  surveyor  and  by  Mr.  ,  the  architect 

of  the  said  A.,  and  annexed  to  this  agreement,  and  the  plans  and 
elevations  of  the  said  new  buildings  and  improvements  so  signed 
are  hereinafter  for  brevity  referred  to  as  "  the  said  plans : "  And 
Introductory  whereas  for  obviating  application  by  the  said  B.  for  restraining 
the  said  A.  from  proceeding  with  the  said  proposed  buildings  and 
improvements,  and  for  fixing  the  terms  on  which  the  consent  of 
the  said  B.  to  the  execution  thereof  is  intended  to  be  given,  the 
said  parties  hereto  have  entered  into  the  arrangement  hereinafter 
appearing :  Now  in  consideration  of  the  premises  the  said  A.  and 
the  said  B.  (with  the  consent  hereby  testified  of  the  said  C.)  Hereby 

MUTUALLY  AGREE  as  foUows  : — 


Plans 

agreed 

upon. 


zeeitaL 
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A.  not  to  1.  The  said  A.  shall  not,  by  reason  of  the  erection  and  execution 

more  exten- of  the  proposed  buildings  and  improvements,  acquire  as  against 

sive  right  to  , ,  -j  -o  .1  ,    .     .  1       ,  .       ,  ,       , 

light  in  the  said  ±$.  or  the  persons  claiming  under  him,^  any  further  or  more 
new  Md-  extensive  right  to  the  access  and  use  of  light  to  and  for  such  build- 
mgs.  j„gg  tijan  he,  the  said  A.,  is  entitled  in  respect  of  the  said  houses 

and  buildings  lately  standing  on  the  south  side  of  X.  Court  afore- 
said, and  any  access  or  use  of  light  to  or  for  the  said  proposed  new- 
buildings  more  extensive  than  that  which  was  enjoyed  as  of  right 
to  or  for  the  said  houses  and  buildings  lately  standing  on  the  south 
side  of  X.  Court  aforesaid,  shall,  so  far  as  regards  the  said  B.  and 
the  persons  claiming  under  him,  be  deemed  permissive  and  enjoyed 
by  consent  under  this  agreement,  so  as  to  prevent  the  said  A.  or 
the  persons  claiming  under  him  from  having  any  legal  or  equitable 
right,  claim,  or  remedy  against  the  said  B.  or  the  persons  claiming 
under  him,  in  respect  of  any  obstruction  or  detriment  to  such 
additional  access  or  use  of  light,  occasioned  by  any  buildings  or 
improvements  upon,  or  other  reasonable  use  of  the  said  houses  or 
any  adjacent  property  of  the  said  B. 
A.  to  permit  2.  The  Said  A.  and  the  persons  claiming  under  him  will  not,  in 
similar  rcspect  or  Under  colour  of  his  present  or  any  future  rights  to  the 
onadjoi?-  access  or  user  of  light  or  air,  by  any  means  seek  to  restrain  or 
ingiand.  prevent  the  said  B,  or  the  persons  claiming  under  him  from  doing 
or  causing  to  be  done,  or  bring  any  action  for  damages  or  institute 
or  promote  any  other  legal  proceedings  in  respect  of  his  or  their 
doing  or  causing  to  be  done  any  of  the  things  following,  and  the 
said  A.  (so  far  as  depends  upon  him)  hereby  authorises  and  con- 
sents to,  and  agrees  that  the  persons  claiming  under  him  shall 
authorise  and  consent  to  the  doing  of  the  same,  that  is  to  say : — 
First,  erecting  on  the  site  of  the  said  houses  in  Y.  Street,  or  any 
part  thereof  (not  being  within  a  distance  of  feet  from  the 

boundary  wall  of  the  two  properties),  any  buildings  not  exceeding 
in  height  the  buildings  proposed  to  be  erected  by  the  said  A.  as 
shown  on  the  said  plans.  Secondly,  covering  over  and  altering  the 
present  backyard,  sheds,  and  offices  of  the  houses  in  Y.  Street,  or 
the  sites  thereof,  or  any  part  thereof,  up  to  the  said  boundary  wall 
in  the  way  in  which  the  backyards  of  the  houses  in  X.  Court  are 
intended  to  be  covered  over  and  altered  as  shown  in  the  said  plans, 
or  in  any  other  way  not  more  prejudicial,  as  regards  the  access  of 
light  and  air,  to  the  X.  Court  property  of  the  said  A. 
Cogent  by  3  Jn  consideration  of  the  said  agreements  on  the  part  of  the 
buildings,  said  A.  the  said  B.  and  the  persons  claiming  under  him  will  not 
by  any  means  seek  to  restrain  or  prevent  the  said  A.  or  the  persons 
claiming  under  him  from  erecting  and  executing  the  said  proposed 
buildings  and  improvements  according  to  the  said  plans  or  bring 
any  action  for  damages,  or  institute  or  promote  any  legal  proceed- 
ings in  respect  thereof,  but  so  far  as  depends  on  him  he,  the  said 
B.,  hereby  authorises  and  consents  to  the  erection  and  execution 

1  If  the  property  is  settled  and  B.  does  not  take  the  legal  fee,  substi- 
tute in  this  and  other  places  for  "  under  him  "  the  words  "  undsr  the  settlor 
deceased." 
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of  the  said  proposed  buildings  and  improvements  according  to  the 
said  plans. 
A.togi^  4.  The   said  A.  and  the  persons  claiming  under  him  will,  by 

^re?in°/nt    Inserting  notice  of  the  stipulations  hereinbefore  contained  in  favour 
JuSr    o^  ^^®  ^^^^  ^'  ^"^  ^^®  persons  claiming  under  him,  in  leases  and 
under  him.  other  muuiments,  and  by  such  other  reasonable  means  as  circum- 
stances may  require  or   admit  (and   as   well   in  compliance  with 
any  special  request  in  that  behalf  on  the  part  of  the  said  B.  or  the 
persons  claiming  under  him  as  without  such  special  request),  use 
his  best  endeavours  to  cause  the  said  stipulations  to  run  with  the 
said  X.  Court  property,  and  bind  all  persons  interested  therein  as 
owners,  lessees,  occupiers,  or  otherwise. 
In  witness,  &c. 


II. 

AGREEMENT  for  Preventing  the  Acquisition  of  an  Easement, 

in  respect  of  New  Windoivs  overlooJcing  a  Neighbour's  Land} 
Variation  where  one  of  the  Parties  is  only  a  Lessee. 


Recital  of 
title. 


Variation. 

New 
windows 
opened 
by  A. 


Recitals. 

toB. 


Enjoyment 
of  light 
and  air  to 
windows  to 
be  deemed 
permissive. 


Learn  not 
to  beaa- 
Bif(ned,  Ac., 
without 
notice. 
Access  of 
U<(ht  and 
air  not  to 
be  inter- 
rupted 
without 
notice. 
ReKiatored 
laud. 


PARTIES,  A.,  one  owner,  1.  B.,  other  owner,  2.  Whereas 
the  said  A.  is  seised  in  fee  simple  of  the  house  No.  in 

Street,  in  the  parish  of,  &c.,  and  the  said  B.  is  seised  in  fee  simple 
of  the  house  No.  in  the  same  street ;  And  whereas  the  said 

A.  has  recently  opened  two  new  windows  in  his  said  house  over- 
looking the  backyard  of  the  said  house  of  the  said  B.  :  NOW  IT 

1  Tlie  following  clauses  are  adapted  to  the  case  of  one  of  the  parties 
being  only  a  lessee  : — Recite  that  A.  "is  seised  in  fee  simple  of  a  piece  of 
building- ground  situate,  &c.,"  and  that  B.  "is  lessee  for  an  unexpired 
term  of  years  of  an  adjoining  piece  of  ground  on  which  he 

has  erected  a  house  and  other  buildings  known  as,  &c.,  the  windows 
whereof  overlook  the  said  property  of  the  said  A.,"  and  that  "  the  said  A. 
has  threatened  to  obstruct  the  access  of  light  and  air  to  the  said  house  and 
buildings  of  the  said  B.  through  or  by  means  of  the  windows  aforesaid. 
NOW  in  order  to  avoid  any  disputes  IT  IS  HEREBY  MUTUALLY 
DECLARED  AND  AGREED  between  the  parties  hereto  as  follows  :— 

"  1.  The  said  B.  (so  as  to  bind  himself  and  his  executors  and  adminis- 
trators, and  his  and  their  interest  as  lessees  and  the  interest  of  all  persons 
claiming  through  or  under  him  or  them  by  assignment,  underlease  or 
otherwise,  but  not  so  as  to  prejudice  his  or  their  lessors  or  to  work  a 
forfeiture  of  the  said  lease),  doth  hereby  for  himself  and  his  assignees 
acknowledge  that  the  access  of  light  and  air  to  the  said  house  and  build- 
ings through  or  by  means  of  the  windows  aforesaid  is  had  and  enjoyed  by 
him  solely  by  the  permission  and  suH'erance  of  the  said  A.,  and  so  that 
no  easement  or  right  in  respect  thereof  shall  be  acquired  by  prescription 
or  otherwise  by  him  the  said  B.,  his  executors,  administrators  or  assigns. 

"  2.  The  said  B.,  his  executors,  administrators,  and  assigns,  shall  not 
assign  or  underlet  the  said  house  and  premises  or  allow  his  or  their  leasehold 
interest  therein  to  expire  or  cease  l)y  surrender,  forfeiture  or  otherwise 
without  giving  written  notice  thereof  to  the  said  A.,  his  heirs  or  assigns. 

"3.  The  said  A.,  his  heirs  and  assigns,  shall  not  obstruct  or  intercept 
the  access  of  light  and  air  to  the  said  house  and  buildings  of  the  said  B. 
witlioiit  giving  three  calendar  months'  notice  of  his  or  their  intention  in 
that  Ijehalf  to  the  person  in  possession  thereof." 

As  to  the  sale  by  A.  of  liis  house,  see  Greenhalgh  v.  Brindley,  [1901] 
2  Ch.  324. 
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EnjojTTient 
of  light  to 
window  to 
be  deemed 
pennissive. 


Covenant  to 
pay  nomi- 
nal rent  as 
acknow- 
ledgment. 


Rescission. 


A.  then  to 
wall  up 
windows. 


IS   HEREBY    MUTUALLY    DECLARED  AND    AGREED  as 

follows : — 

1.  The  said  windows  shall  be  deemed  to  have  been  opened  with 
the  express  permission  and  consent  of  the  said  B.,  and  the  enjoy- 
ment hereafter  by  the  said  A.,  his  heirs  and  assigns,  or  any  person 
or  persons  claiming  under  him  or  them,  of  the  access  and  use  of 
light  or  air  to  the  said  house  and  premises  belonging  to  him  the 
said  A.,  by  means  of  such  windows,  shall  be  deemed  to  be  with 
the  express  permission  and  consent  of  the  said  B.,  his  heirs  and 
assigns,  to  the  intent  that  the  said  A.,  his  heirs  and  assigns  or 
any  person  or  persons  claiming  as  aforesaid,  shall  not  acquire  any 
easement  or  right  in  respect  thereof. 

[2.  The  said  A.,  his  heirs  and  assigns,  shall  pay  to  the  said 
B.,  his  heirs  and  assigns,  by  way  of  acknowledgment  for  the 
permission  hereby  given  to  keep  open  the  said  windows  so  long 
as  this  agreement  shall  continue  the  yearly  rent  or  sum  of  one 
shilling  on  the  day  of  19         in  every  year 

if  demanded.] 

3.  Either  of  them,  the  said  A.  and  B.,  or  his  heirs  or  assigns, 
may  at  any  time  hereafter  determine  this  agreement  by  giving  to 
the  other  of  them,  his  heirs  or  assigns,  a  notice  in  writing  in  that 
behalf.  Such  notice  shall  be  sufficient  if  given  to  the  owner  or 
occupier,  or  one  of  the  owners  or  occupiers  of  the  said  house  and 
premises  now  belonging  to  the  other  of  them,  the  said  A.  and  B. 
(not  being  a  mere  caretaker  or  servant),  or  to  some  person  claiming 
to  be  such  owner  or  occupier,  or  one  of  such  owners  or  occupiers, 
personally,  or  if  sent  by  post  addressed  to  the  owner  or  occupier 
of  such  last-mentioned  premises,  or  some  one  of  such  owners  or 
occupiers  either  by  name  or  otherwise,  and  provided  in  the  latter 
case  the  receipt  thereof  shall  be  acknowledged  by  such  owner  or 
occupier,  or  by  some  person  claiming  to  be  such. 

4.  In  the  event  of  this  agreement  being  determined  as  aforesaid, 
the  said  A.,  his  heirs  or  assigns,  shall  forthwith  at  his  or  their  own 
expense  wall  or  block  up  the  said  windows. 

In  witness,  &c. 


IIL 


Proviso  as 
to  lights. 


PROVISO  in  Purchase  Deed  protecting  Purchase. 

Provided  also,  and  it  is  hereby  agreed  and  declared  that  in 
case  they  the  said  [vendors],  their  heirs  or  assigns,  shall,  at  any 
time  hereafter,  make  or  put  out,  in,  or  upon,  any  building  to  be 
erected  upon  the  land  adjoining  the  north-westerly  side  of  the  said 
plot  of  land  hereby  conveyed,  any  window  or  light  on  the  south- 
easterly side  of  such  building,  they  shall  not  acquire  any  permanent 
right  to  the  continuance  of  such  window  or  light,  so  as  to  prevent 
the  said  [purchaser],  his  heirs  or  assigns,  building  up  to  the  full  extent 
of  the  said  plot  of  land  hereby  conveyed,  or  exercising  any  other 
rights  or  privileges  to  which  they  would  have  been  entitled  if  such 
window  or  light  had  never  existed. 
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LigChthOUSC. — "At  common  law  the  Crown  only  could  erect 
beacons,  lighthouses,  and  seamarks,  and  this  was  ever  done  by  commis- 
sion under  the  Great  Seal;  but  by  letters  patent  the  Lord  Admiral 
(among  others)  had  power  to  erect  beacons,  seamarks,  and  signs  for  the 
sea.  The  money  payable  for  maintenance  and  watching  of  beacons  was 
called  beaconage  "  (and  a  similar  payment  in  respect  of  buoys  was  called 
buoyage)  (Coke,  ItisL,  iv.  148,  149).  By  Stat.  8  Eliz.  c.  13  (1565), 
repealed  in  1864,  the  Trinity  House  was  empowered  to  erect  marks 
and  signs  for  the  sea  in  places  on  the  seashore  and  the  uplands  near 
the  seacoast  or  forelands ;  and  this  was  held  {temp.  James  I.)  to  include 
lighthouses  by  night  as  well  as  beacons  by  day  (ibid.).  The  first  light- 
house put  up  by  the  Trinity  House  was  at  Caistor  in  Norfolk  in  1600 
(M'Culloch,  DictioTiary  of  Commerce  and  Navigation). 

The  legal  history  of  lighthouses  and  beacons  is  thus  succinctly 
described — "Lights  and  beacons  were  at  one  time  almost  universally 
private  property.  Persons  erected  beacons  or  lighthouses  where  they 
were  required,  and  those  who  navigated  the  seas,  at  first  perhaps  volun- 
tarily, and  afterwards  by  compulsion,  paid  tolls  in  respect  of  them. 
Rights  gradually  grew  up ;  rights  recognised  by  law,  and  rights  enforced, 
it  may  be,  by  charters  or  by  Acts  of  Parliament.  With  the  gradual 
development  of  those  rights  it  became  necessary  at  last  to  bring  all 
those  lighthouses  and  beacons  under  one  general  authority ;  and  even- 
tually, in  1854  .  .  .  they  were  all  brought  under  the  one  central 
authority  of  the  Trinity  Board,  which  had  long  had  an  existence, 
originally  as  a  private  body,  and  gradually  and  naturally  developing 
its  authority  and  influence  and  acquiring  fresh  powers,  until  at  length 
all  lighthouses  and  beacons  were  vested  in  it"  (Day,  J.,  Gilbert  v. 
Trinity  House,  1886,  17  Q.  B.  D.  795,  800). 

The  modern  legislation  dealing  with  lighthouses,  beacons,  and  buoys 
is  now  contained  in  Part  II.  of  the  Merchant  Shipping  Act,  1904,  and 
"lighthouse"  is  there  defined  to  include,  in  addition  to  the  ordinary 
meaning  of  the  word,  any  floating  or  other  light  exhibited  for  the 
guidance  of  ships,  also  any  sirens  and  any  other  description  of  fog- 
signals,  and  also  any  addition  to  a  lighthouse  of  any  improved  light, 
siren,  or  fog-signal ;  and  "  buoys  and  beacons "  include  all  other  marks 
and  signs  of  the  sea  (s.  742).  There  are  three  general  lighthouse 
authorities — the  Trinity  House  {q.v.),  the  Commissioners  of  Northern 
Lights,  and  the  Commissioners  of  Irish  Lights.  The  Trinity  House 
superintends  and  manages  all  lighthouses,  beacons,  and  buoys,  subject 
to  the  rights  of  the  local  lighthouse  authorities,  in  England  and  Wales, 
the  Channel  Islands,  and  the  adjacent  seas  and  islands,  and  Gibraltar 
(s.  634) ;  but  as  regards  Guernsey  and  Jersey,  its  powers,  except  as  to 
surrender  and  purchase  of  local  lighthouses,  beacons,  and  buoys,  may 
be  exercised  only  subject  to  the  consent  of  His  Majesty  in  Council, 
and  dues  may  not  be  taken  in  the  Channel  Islands  without  the  consent 
of  the  States  of  these  islands  (s.  669).  The  Commissioners  of  Northern 
Lights  have  the  same  powers  in  Scotland  and  the  adjacent  seas  and 
Lslands  and  the  Isle  of  Man  (s.  634),  and  are  a  body  corporate,  consist- 
ing of  the  Lord  Advocate  and  Solicitor-General  for  Scotland,  the  lord 
provosts  of  Edinburgh,  Glasgow,  and  Aberdeen,  and  the  provosts  of 
Inverness  and  Campbeltown,  the  eldest  bailies  of  Edinburgh  and 
Glasgow,  the  sheriffs  of  the  Lothians  and  Peebles,  Lanark,  Kenfrew 
and  Bute,  Argyll,  Inverness  Elgin  and  Nairn,  Ross  Cromarty  and 
Sutherland,  Caithness  Orkney  and  Shetland,  Aberdeen  Kincardine  and 
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Banff,  Ayr,  Fife  and  Kinross,  Dumfries  and  Galloway,  and  any  provost 
or  chief  magistrate  of  any  royal  or  parliamentary  burgh  on  or  near  the 
seacoast,  or  sheriff  of  a  county  abutting  thereon,  elected  by  the  Commis- 
sioners to  be  a  member  of  their  body,  five  constituting  a  quorum  (s.  668). 
The  same  power  is  exercised  in  Ireland  and  the  adjacent  seas  and  islands 
by  the  Commissioners  of  Irish  Lights  (s.  634),  which  is  a  body  incor- 
porated by  a  local  Act  of  1867,  30  &  31  Vict.  Ixxxi.  s.  742. 

These  general  lighthouse  authorities  must  give  to  the  Board  of  Trade 
any  return  or  information  it  may  require  concerning  the  lighthouses  in 
their  respective  areas  (s.  635) ;  and  the  Board  may  inspect  any  such  on 
complaint  being  made  of  their  being  inefficient  or  ill-managed  (s.  636). 
The  Trinity  House  is  further  empowered  to  inspect  any  lighthouse  within 
any  of  such  areas  (s.  637). 

A  general  lighthouse  authority  may  erect,  place,  add  to,  alter,  or 
remove  lighthouses,  beacons,  or  buoys  in  its  area,  or  vary  the  character 
or  mode  of  lighting  of  lighthouses  (s.  638);  it  may  also  buy  land  for 
their  works,  or  sell  land,  and  the  Lands  Clauses  Acts  {q.v.)  form  part 
of  the  Act  for  this  purpose  (s.  639).  The  Commissioners  of  Northern 
Lights  and  those  of  Irish  Lights  cannot,  however,  exercise  their  powers 
before  submitting  the  proposed  work  to  the  Trinity  House,  which 
transmits  it,  with  a  report  thereon,  to  the  Board  of  Trade,  and  the 
decision  of  the  Board  is  communicated  similarly  through  the  Trinity 
House  (s.  640).  The  Trinity  House  also  has  power,  with  the  sanction 
of  the  Board,  to  direct  either  of  the  other  two  general  authorities  to 
continue,  erect  or  place,  add  to,  alter  or  remove  any  lighthouse,  buoy, 
or  beacon,  and  vary  the  character  and  mode  of  lighting  of  any  light- 
house, on  making  application  to  the  Board  and  giving  notice  to  that 
general  authority,  which  may  represent  its  view  thereon  (s.  641). 
Any  addition  to  a  lighthouse  for  this  purpose  counts  as  a  lighthouse 
(s.  642). 

A  general  lighthouse  authority  has  also  the  power  which  a  harbour 
authority  would  have  (see  Harbours)  to  remove  and  deal  with  wrecks 
on  the  shores  or  rocks  of  the  British  Islands  and  the  adjacent  seas 
and  islands,  which  are  or  are  likely  to  be  an  obstruction  or  danger  to 
navigation  or  lifeboats  in  the  lifeboat  service,  if  there  is  no  harbour 
authority  empowered  in  that  behalf;  and  the  expense  is  payable  out 
of  the  General  Lighthouse  Fund  (replacing  for  some  purposes  the  Mer- 
cantile Marine  Fund).  If  any  question  arises  between  a  harbour  authority 
and  a  lighthouse  authority  as  to  their  respective  powers  over  a  particular 
place,  the  Board  of  Trade  decides  it  finally.  The  powers  given  for  such 
removal  of  wreck  are  cumulative  (ss.  530-534). 

Light  dues  are  leviable  by  general  lighthouse  authorities  with 
respect  to  the  voyages  made  by  ships  or  by  way  of  periodical  payment, 
and  not  with  respect  to  the  lights  which  a  ship  passes  or  from  which 
it  derives  benefit,  and  a  scale  is  fixed  for  payment  of  so  much  a  ton,  and 
there  are  statutory  rules  defining  the  limits  of  voyages  for  which 
payment  is  to  be  made  (M.  S.  A.  (Mercantile  Marine  Fund),  1898,  s.  5, 
and  Sched.  II.).  Light  dues  are  payable  in  respect  of  all  ships  except 
the  following : — His  Majesty's  ships,  ships  belonging  to  foreign  Govern- 
ments, sailing  ships  not  being  pleasure  yachts  of  less  than  100  tons,  and 
all  ships  not  being  pleasure  yachts  of  less  than  20  tons ;  vessels  other 
than  tugs  or  pleasure  yachts  when  navigated  wholly  and  homl  fide  in 
ballast  on  which  no  freight  is  earned  and  without  any  passenger;  ships 
putting  in  for  bunker  coal,  stores,  or  provisions  for  their  own  use  on 
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board  (for  former  law,  see  Order  in  Council,  May  16,  1893,  Hay  v. 
Trinity  House,  1895,  8  Asp.  77 ;  and  Neptune  S.  S.  Co.  v.  Trinity  House, 
1887,  3  T.  L.  R  615);  vessels  for  the  time  being  employed  in  sea-fishing 
or  sea-fishing  service,  exclusive  of  vessels  used  for  catching  fish  otherwise 
than  for  profit ;  ships  putting  in  from  stress  of  weather,  or  for  repairing, 
or  because  of  damage,  provided  they  do  not  discharge  or  load  cargo 
other  than  cargo  discharged  with  a  view  to  such  repairs  and  afterwards 
reshipped ;  yachts  and  pleasure  boats  of  under  5  ton  registered  tonnage 
(M.  S.  A.,  1894,  s.  643 ;  M.  S.  A.,  1898,  Scheds.  II.  and  IV.). 

For  the  payment  of  light  dues  a  ship's  tonnage  is  reckoned  as  under 
the  M.  S.  A.,  1894,  for  dues  on  a  ship's  tonnage  (ss.  77  and  85  and 
Sched.  II. ;  Richmond  Hill  S.  S.  Co.  v.  Trinity  House,  [1896]  1  Q.  B.  493), 
or  in  the  case  of  an  unregistered  vessel  in  accordance  with  the  Thames 
measurement  adopted  by  Lloyds'  Eegister  (M.  S.  A.,  1898,  s.  5  and 
Sched.  II.)  Light  dues  are  included  in  port  charges  in  a  charter-party 
{Newman  v.  Lamport,  1895,  8  Asp.  76).  Seamen's  wages  take  precedence 
of  light  dues,  and  light  dues  of  a  bottomry  bond  {The  St.  Laivrence,  1880, 
5  P.  I).  250  ;  TheAnclalina,  1886,  12  P.  D.  1).  Tables  of  and  regulations 
relating  to  light  dues  must  be  published  in  all  custom  houses  in  places 
where  such  dues  may  be  payable,  and  in  London  (s.  647).  All  light  dues 
paid  to  a  general  authority  go  to  the  General  Lighthouse  Fund  ;  collectors 
appointed  for  that  purpose  by  the  general  authority  pay  the  dues  they 
collect  to  that  authority,  which  remits  them  to  His  Majesty's  Paymaster- 
General  (ss.  648,  676  (1)  (i.) ;  M.  S.  A.,  1898,  s.  1  (1)  {a)).  Light  dues  are 
recoverable  from  the  owner  or  master  of  the  ship  or  the  consignees  or 
agents  thereof  who  have  made  themselves  liable  to  pay  any  other  charge 
on  account  of  the  ship  in  the  port  of  her  arrival  or  discharge ;  and  such 
consignees  or  agents  may  retain  such  payment  out  of  any  moneys  received 
by  them  on  account  of  the  ship,  or  belonging  to  her  owner  (s.  650).  The 
ship  may  be  distrained  upon  for  light  dues  by  the  collector,  and  the 
distress  may  be  appraised  and  sold  within  three  days  thereafter  (if 
the  dues  are  not  sooner  paid),  and  the  dues  satisfied  thereout  (s.  650). 
A  receipt  is  given  for  light  dues,  and  the  ship  may  be  detained  at  any 
port  where  they  are  due  till  it  is  produced  to  the  customs  officer  (s.  651). 

The  expenses  incurred  by  general  lighthouse  authorities,  in  lighthouse 
works  and  services,  are  paid  out  of  the  General  Lighthouse  Fund  (ss.  658, 
677  (i)  and  M.  S.  A.,  1898,  s.  1  (1)  {h)  (c)) ;  and  their  establishments 
are  fixed  by  Order  in  Council,  and  may  not  be  increased  without  the 
consent  of  the  Board  of  Trade  (s.  659) ;  and  their  accounts  of  expenses, 
unless  allowed  as  part  of  the  establishment  expenses,  and  their  estimates 
of  expenses,  before  being  paid,  must  be  submitted  to  the  Board  of  Trade 
(s.  660).  The  Treasury,  on  the  application  of  the  Board,  may  make 
advances  for  the  building  and  repair  of  lighthouses,  and  other  extra- 
ordinary expenses  connected  with  lighthouses,  buoys,  and  beacons,  up 
to  an  outstanding  limit  of  £200,000  (s.  661).  The  Board  of  Trade  may 
also  mortgage  that  fund  for  expenditure  on  the  same  objects  (s.  662) ; 
and  for  the  same  purposes  the  Public  Works  Loan  Commissioners  may 
advance  money  upon  mortgage  of  that  fund  (s.  663).  Each  general 
lighthouse  authority  must  account  for  their  receipts  from  light  dues, 
and  their  expenditure,  to  the  Board  of  Trade  (s.  664) ;  and  may,  with 
the  sanction  of  the  Board,  grant  pensions,  on  discharge  and  retirement, 
up  to  the  limit  allowed  for  public  civil  servants  (s.  665). 

Besides  these  general  lighthouse  authorities,  there  are  also  local  ones 
under  their  control.    All  liglithouses,  beacons,  and  buoys  within  the  areas 
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of  the  general  authorities,  but  managed  or  owned  by  local  authorities,  are 
liable  to  be  inspected  by  the  general  authorities,  who  may  make  such 
inquiries  in  respect  thereof  as  they  think  fit  from  the  local  authority, 
and  must  communicate  to  them  the  result  of  their  inspection,  and  report 
generally  thereon  to  the  Board  of  Trade ;  and  such  reports  are  laid  before 
Parliament  (s.  652).  Local  authorities  may  be  directed  by  the  general 
authority,  with  the  sanction  of  the  Board  and  after  due  notice,  to  lay 
down  buoys,  to  remove  or  discontinue  any  lighthouse,  buoy,  or  beacon, 
or  vary  its  character  or  its  mode  of  exhibiting  lights ;  they  cannot  erect 
or  place  any  lighthouse,  buoy,  or  beacon,  or  do  any  of  the  acts  just 
mentioned,  without  the  sanction  of  the  general  authority ;  upon  failure 
to  do  its  duty  or  to  comply  with  the  direction  of  a  general  authority 
to  the  above  effect,  the  powers  of  the  local  authority,  including  that  of 
levying  dues,  may  be  transferred  to  the  general  authority  by  Order  in 
Council,  and  the  lighthouse,  etc.,  in  respect  of  which  the  order  is  made 
becomes  liable  to  the  provisions  affecting  those  belonging  to  the  general 
authority ;  but  this  does  not  apply  to  local  buoys  or  beacons  temporarily 
placed  (s.  653).  A  local  authority  may  sell  or  surrender  any  lighthouse, 
etc.,  held  by  it,  to  the  general  authority  for  the  area  in  which  it  is,  and 
the  latter,  with  the  consent  of  the  Board  of  Trade,  may  accept  or  buy 
it ;  and  on  such  sale  or  surrender  the  lighthouse,  etc.,  becomes  liable  to 
the  provisions  affecting  those  belonging  to  the  general  authority,  and 
gives  that  authority  the  right  to  levy  dues  for  it  (s.  654).  Light  dues 
for  lighthouses,  etc.,  belonging  to  a  local  authority  (called  local  light 
dues)  may  be  fixed  on  application  of  that  authority  by  Order  in  Council, 
to  be  paid  by  every  ship  entering  the  port  or  harbour  under  the  control 
of  that  authority,  or  the  estuary  where  the  lighthouse,  etc.,  is  situate, 
and  passing  it  and  deriving  benefit  therefrom ;  such  local  light  dues  are 
payable  and  leviable  in  the  same  way  as  light  dues ;  and  may  be  revised 
by  Order  in  Council  to  a  point  sufficient  to  meet  the  expenses  incurred 
by  the  local  authority  for  the  lighthouses,  etc.,  in  respect  of  which  they 
are  levied  (s.  655).  Local  light  dues  must  be  applied  only  for  building, 
placing,  maintaining,  and  improving  the  lighthouses,  etc.,  for  which  they 
are  levied ;  and  separate  accounts  of  receipts  and  expenditure  of  these 
dues  must  be  kept  and  sent  annually,  or  as  required,  to  the  Board  of 
Trade  (s.  656).  Local  authorities  have  no  power,  except  with  the 
consent  of  Her  Majesty  in  Council,  to  reduce  their  light  dues 
(s.  657). 

Under  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  a  harbour 
authority  is  bound  to  lay  down  buoys  as  the  general  authority  directs, 
and  may  not  erect  lighthouses,  etc.,  or  exhibit  lights,  without  the  sanction 
of  the  general  authority  (10  &  11  Vict.  c.  27,  ss.  77,  78).  Any  injury  to 
a  lighthouse  or  its  lights,  or  a  buoy  or  beacon,  or  removing,  altering,  or 
destroying  any  lightship,  buoy,  or  beacon,  or  riding  by,  making  fast  to, 
or  running  foul  of  any  lightship  or  buoy,  is  punishable  with  a  fine  up  to 
£50,  besides  the  expenses  of  making  good  the  damage  so  caused  (s.  666 ; 
thus  The  Indus,  1886,  12  P.  D.  46;  The  Mediana,  1900,  9  Asp.  41 ;  see 
Collisions  at  Sea).  The  burning  or  exhibiting  of  any  fire  or  light  at  a 
place  or  in  a  way  liable  to  cause  it  to  be  mistaken  for  a  lighthouse  light, 
may  be  prohibited  by  the  general  lighthouse  autliority  giving  notice  to 
the  owner  of  the  place,  or  person  in  charge  of  the  light,  to  extinguish 
or  screen  it  and  prevent  any  such  future  light;  and  failure  to  comply 
with  such  notice  is  a  common  nuisance,  and  entails  a  penalty  of  £100 ; 
and  if  such  light  is  not  so  prevented  within  seven  days  after  such 
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notice,  the  authority  may  enter  the  place  and  extinguish  the  light  at  the 
expense  of  the  person  receiving  the  notice  (s.  667). 

In  the  case  of  colonial  lighthouses  (see  Colonial  Lighthouses, 
Vol.  III.),  all  colonial  light  dues  now  go  to  the  General  Lighthouse 
Fund,  and  all  expenses  incurred  in  constructing  or  maintaining  any 
colonial  lights,  and  the  contributions  of  His  Majesty's  Government  in 
respect  of  the  lighthouse  on  Cape  Spartel,  Morocco,  are  paid  out  of 
this  fund.  The  provisions  of  the  Merchant  Shipping  Act,  1894,  with 
regard  to  the  advance  of  money  for  the  construction  and  repair  of 
lighthouses  (ss.  661-663)  apply  in  the  case  of  colonial  lights,  and  all 
expenses  of  the  Board  of  Trade  or  general  lighthouse  authorities  in 
making  and  maintaining  communication  between  lighthouses  and  the 
shore  are  paid  out  of  the  above  fund ;  and  there  are  scheduled  to  the 
Merchant  Shipping  (Merc.  Mar.  Fund)  Act,  1898,  a  list  of  lighthouses 
maintained  by  the  Board  of  Trade  out  of  money  voted  by  Parliament 
and  out  of  colonial  light  dues  (M.  S.  A.,  1898,  s.  2,  Sched.  III.).  An 
allowance  is  made  for  British  ships  not  exceeding  one-fifth  of  the  light 
dues  paid  during  the  year  in  respect  of  carrying  British  boy  sailors 
available  for  the  Royal  Naval  Reserve  (M.  S.  A.,  1898,  s.  6,  until  March  31, 
1905,  only).  The  reasonable  costs  allowed  by  the  Board  of  Trade  for 
advertising  or  otherwise  making  known  the  establishment  of  or  altera- 
tions in  foreign  lighthouses,  buoys,  and  beacons  to  owners,  masters, 
and  other  persons  interested  in  British  ships,  like  other  expenses 
formerly  charged  on  the  Mercantile  Marine  Fund,  and  not  now 
placed  on  the  General  Lighthouse  Fund,  are  charged  on  moneys 
provided  by  Parliament  (s.  677  (w?)).  All  lighthouses,  buoys,  and 
beacons,  and  light  dues,  etc.,  the  property  of  or  occupied  by  general 
lighthouse  authorities,  used  for  the  purposes  of  any  of  the  services  for 
which  these  dues,  etc.,  are  received,  and  all  instruments  and  writings 
used  by  or  for  general  lighthouse  authorities  in  carrying  on  those 
services,  are  exempt  from  all  taxes,  rates,  and  duties  of  any  kind 
(s.  731).  All  vessels  belonging  to  general  lighthouse  authorities  are 
exempted  from  payment  of  harbour  dues  in  the  United  Kingdom 
(s.  732).  They  are  also  exempt  from  the  statutory  provisions  with 
respect  to  the  officers,  crews,  and  apprentices  of  ships  (s.  262;  see 
Apprentices,  Sea;  Crew;  Log -Book).  The  rights  of  lighthouse 
authorities  are  also  saved  from  the  scope  of  Lloyd's  Signal  Stations 
Act,  1888;  and  Lloyd's  may  not  set  up  any  signal -house  or  other 
erection  or  work  which  in  the  opinion  of  the  general  lighthouse  authority 
for  that  place  would  obstruct  or  interfere  with  any  lighthouse  light, 
vessel,  beacon,  buoy,  fog-signal,  or  other  seamark  under  its  jurisdiction ; 
if  it  does  so,  the  lighthouse  authority  may  abate  and  remove  such  work 
at  the  cost  of  Lloyd's  (51  &  52  Vict.  c.  29,  ss.  9  and  10). 

A  general  lighthouse  authority,  such  as  the  Trinity  House,  is  liable 
to  an  action  for  negligence  in  the  performance  of  its  duties  causing 
damage  to  another  person,  e.g.  leaving  the  stump  of  a  beacon  under 
water  with  which  a  ship  collided  (Gilbert  v.  Trinity  House,  1886,  17 
Q.  B.  D.  795). 

[Authority. — See  generally,  Temperley,  Merchant  Shipping  Act.] 

Lighting  and  Watching.— 1.  In  the  county  of  London 
the  ligliting  of  the  streets  is  under  the  control  of  the  Municipal 
Boroughs,  under  the  Metropolis  Management  Acts,  and  the  London 
Government  Act,  1899  (see  London,  County).     In  the  city  it  is  in  the 
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hands  of  the  corporation  (see  London,  City).  The  watching  in  the 
county  of  London  is  in  the  hands  of  the  metropolitan  police  (see 
Metropolitan  Police  District),  and  in  the  city  in  the  hands  of  the 
city  police  (see  London,  City). 

2.  In  urban  districts  and  rural  districts  in  England  to  which  urban 
powers  have  been  extended,  the  lighting  of  the  streets  and  the  provision 
of  fire  brigades  is  dealt  with  under  the  Public  Health  Acts  (see  Town 
Government),  and  the  watching  is  regulated  under  the  Police  Acts  or 
the  Municipal  Corporations  Act,  1882  (see  Police). 

3.  The  Lighting  and  Watching  Act,  1833,  3  &  4  Will.  iv.  c.  90, 
made  provision  for  management  of  lighting  and  watching  in  any  parish, 
whether  urban  or  rural,  the  inhabitants  of  which  chose  to  adopt  its 
provisions.  In  London  it  has  been  superseded  by  the  Metropolis 
Management  Acts  and  the  Metropolitan  Fire  Brigade  Act,  1865. 

The  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73,  s.  7,  has, 
without  repealing  any  part  of  the  Act  of  1833,  modified  and  adapted  it 
to  the  new  parochial  government,  and  its  nature  on  their  adoption  is 
as  follows: — 

Where  a  place  which  has  adopted  the  Lighting  and  Watching  Act, 
1833,  has  been  since  1875  constituted  or  included  in  an  urban  district,  or 
has  become  subject  to  the  Public  Health  Act,  1875,  by  a  Local  Govern- 
ment Board  Order,  the  Act  of  1833  is  superseded,  and  the  property 
vested  under  that  Act  passes  to  the  council  of  the  borough  or  other 
urban  district  (38  &  39  Vict.  c.  55,  s.  163).  The  effect  of  this  enact- 
ment is  clearly  to  exclude  the  machinery  of  the  Act  from  urban  districts 
and  rural  districts  possessing  urban  powers  under  sec.  276  of  the  Public 
Health  Act,  1875,  or  sec.  25  (5)  of  the  Local  Government  Act,  1894, 
and  it  appears  also  to  supersede  the  Act  in  such  a  district  where  the 
urban  powers  are  given  prior  to  adoption  (Michael  and  Will  on  Gas  and 
Water,  5th  ed.,  1901,  p.  531 ;  Glen  on  PuUic  Health,  13th  ed.,  1905, 
p.  615).  The  result  is  that  the  Act  is  in  force,  or  can  be  put  in  force, 
only  in  rural  parishes  not  lying  within  a  district  the  council  whereof 
has  urban  powers. 

The  parochial  electors  of  a  parish  or  part  of  a  parish  (as  the  case 
may  be)  may  adopt  the  Act  at  a  parish  meeting  held  for  the  whole  or 
any  part  of  the  parish,  by  a  majority  of  two-thirds  of  the  votes  of  the 
electors  present  at  the  meeting,  whether  voting  or  not.  In  case  of  a 
poll  a  majority  of  two- thirds  voting  is  sufficient,  but  the  whole  number 
of  persons  voting  at  the  poll  must  constitute  a  clear  majority  of  the 
parochial  electors  for  the  parish  (1833,  ss.  8,  71 ;  1894,  s.  7  (2) ;  In  re 
JEynsham,  1849,  18  L.  J.  Q.  B.  210).  One  parochial  elector  can  demand 
a  poll  (Act  of  1894,  Sch.  1,  r.  7). 

The  meeting  is  convened  on  a  demand  of  three  electors  addressed  to 
the  churchwardens  of  the  whole  parish,  who  for  this  purpose  appear  not 
to  be  deposed  by  the  chairman  of  the  parish  council  or  meeting,  and 
the  chairman  of  the  meeting  is  selected  by  the  meeting  and  need  not 
be  an  elector  (B.  v.  Middlesex  Justices,  1853,  22  L.  J.  M.  C.  106 ;  R  v. 
Kingswinford  Overseers,  1854,  23  L.  J.  Q.  B.  337). 

A  proposal  to  adopt,  if  rejected,  cannot  be  renewed  till  a  year  has 
elapsed  (1833,  s.  16).  The  Act  may  be  adopted  as  to  lighting,  as  to 
watching,  or  both.  Since  the  establishment  of  the  police  force  the 
watching  provisions  have  fallen  into  desuetude,  and  only  those  relating 
to  lighting  and  fire-engines  are  adopted. 

The  adoption  of  the  Act  has  to  be  published  by  notices  (E.  v.  Deverell, 
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1854,  23  L.  J.  M.  C.  121 ;  but  see  R.  v.  Reynolds,  [1893]  2  Q.  B.  75).  On 
adopting  the  Act,  the  meeting  must  fix  the  amount  of  money  to  be 
raised  by  rate,  and  an  annual  meeting  must  be  held  to  fix  the  amount 
for  the  year  (1833,  s.  9).  After  adoption  for  three  years,  the  Act  may 
be  abandoned  by  a  simple  majority  of  the  parochial  electors  (1833,  s.  15). 
A  simple  majority  of  the  qualified  voters  is  sufficient  for  fixing  the  rate 
or  abandoning  the  Act  {Beechey  v.  Quenterey,  1842,  10  Mee.  &  W.  65). 

Where  the  parish  has  a  parish  council,  they  carry  out  the  Act, 
whether  it  was  adopted  before  or  since  the  council  was  created  (1894, 
s.  7  (5)  (7)),  except  in  cases  where  parishes  have  combined.  Where  a 
parish  has  not  a  parish  council,  the  Act  is  executed  by  from  three  to 
twelve  inspectors  appointed  by  the  parish  meeting  from  among  resident 
ratepayers  assessed  to  the  poor  on  an  annual  value  of  £15  (s.  17),  of 
whom  one-third  go  out  of  office  annually  but  are  re-eligible.  The 
election  takes  place  at  the  annual  meeting;  but  casual  vacancies  are 
filled  at  once.  The  inspectors  hold  monthly  meetings,  and  may  appoint 
officers,  and  submit  their  accounts  and  vouchers  to  the  overseers  for 
consideration  at  the  annual  meeting  (ss.  18,  19).  There  are  probably 
at  the  present  time  (1907)  less  than  twenty  districts  where  inspectors 
under  this  Act  are  still  appointed. 

The  powers  of  the  parish  council  or  of  the  inspectors  are — 

1.  To  contract  with  any  person  for  lighting  the  streets,  roads,  and 
other  places,  and  for  the  supply  of  the  necessary  implements  for  street 
lighting  (1833,  ss.  45-60). 

2.  To  provide  and  keep  up  fire-engines  with  pipes  and  proper 
utensils  (1833,  s.  44).  This  power  can,  however,  be  exercised  by  the 
parish  council  without  adoption  of  the  Act  (1867,  c.  106,  s.  29 ;  1894, 
c.  73,  s.  6  (c)  iii.).     See  Fire  ;  Police. 

Lands  and  offices  may  be  purchased  or  rented  for  the  purposes  of 
the  Act,  but  not  compulsorily  (1833,  ss.  24,  59),  except  perhaps  under 
sec.  9  of  the  Local  Government  Act,  1894.  There  is  no  power  to  borrow 
for  the  purposes  of  the  Act  under  the  Act,  but  perhaps  sec.  12  of  the 
Act  of  1894  might  apply. 

Expenses  and  Rating. — The  amount  to  be  raised  for  the  purposes  of 
the  Act  is  fixed  at  the  annual  parish  meeting  (1833,  ss.  9,  18,  33).  It  is 
distinct  from,  and  not  affected  by,  the  rate-limit  imposed  as  to  ordinary 
parochial  expenses  (1894,  c.  73,  s.  11  (3)).  It  is  raised  out  of  a  rate 
levied  by  the  overseers  under  order  of  the  parish  meeting  or  the 
inspectors,  in  the  same  manner  as  the  poor-rate,  upon  the  owners  and 
occupiers  within  the  parish  (ss.  23,  37).  The  owners  and  occupiers  of 
houses,  buildings,  and  property  other  than  land  (including  coal  mines 
{Thurshy  v.  Brier cliffe-cum-Entwistle  Overseers,  [1895]  App.  Cas.  32), 
and  dock  premises  {R.  v.  Feto,  1859,  28  L.  J.  M.  C.  240)  are  rated 
at  a  rate  three  times  that  levied  on  owners  or  occupiers  of  "land" 
which  includes  mines  and  quarries  other  than  coal  mines,  canals  {R.  v. 
Neath  Canal,  1871,  L.  E.  6  Q.  B.  707),  railways  {R.  v.  Midland  Rly.  Co., 
1875,  L.  K.  10  Q.  B.  389),  water  mains  {R.  v.  Southwark  and  Vatixhall 
Water  Co.,  1856,  6  El.  &  Bl.  1008),  and  for  rating  purposes  an  artificial 
reservoir  is  merely  "  land  covered  with  water,"  and  so  entitled  to  go  on 
the  lower  scale  (Hampton  v.  Southwark  and  Vauxhall  Water  Co.,  [1900] 
A.  C.  3).  Brickfields  and  the  buildings  thereon  for  the  purpose  of 
brick-making  were  assessed  as  "land"  {Crayford  Overseers  v.  Rutter, 
[1897]  1  Q.  B.  650).  Tithe  and  payments  in  lieu  of  tithe  are  chargeable 
on  the  lower  scale  by  the  Tithe  Hating  Act,  1851.    Land  and  other  rate- 
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able  subjects  must  be  separately  assessed,  and  the  assessment  is  appeal- 
able against  like  a  poor  law  assessment. 

The  rate  must  be  published  in  the  same  way  as  a  poor-rate  (B.  v. 
WJiipp,  1841,  12  L.  J.  M.  C.  64),  and  it  appears  to  be  within  the  com- 
pounding provisions  of  the  Poor  Rate  Assessment  and  Collection  Act, 
1869  (B.  V.  Oxfordshire  Justices,  1854,  22  L.  T.  0.  S.  219).  This  rate  is 
not  affected  by  the  deductions  allowed  by  the  Agricultural  Rates  Act, 
1896. 

The  rate  must  be  limited  to  the  part  of  a  parish  for  which  the  Act 
is  adopted  {Potton  Churchwardens  v.  Broiu7i,  1864,  10  L.  T.  525). 

On  default  of  payment,  the  rate  is  enforced  like  a  poor-rate  (s.  33) ; 
and  it  is  not  necessary  in  such  proceedings  to  prove  that  the  proper 
formalities  for  adopting  the  Act  have  been  satisfied  {R.  v.  Reynolds, 
[1893]  2  Q.  B.  75). 

\_Authorities. — Glen's  PuUic  Health;  Michael  and  Will's  Gas  and 
Water  (both  cited  swpra).'] 

Light  Locomotives.— The  law  relating  to  "light  locomo- 
tives" was,  until  the  passing  of  the  Motor  Car  Act,  1903,  governed  by 
the  Locomotives  on  Highways  Act,  1896,  59  &  60  Vict.  c.  36,  together 
with  the  regulations  of  the  Local  Government  Board,  made  under  that 
Act.  For  all  practical  purposes  a  light  locomotive  may  be  regarded  as 
a  motor  car,  and  the  law  relating  to  the  subject  will  be  found  herein 
under  Motor  Pars. 

Light  Railways.— See  Railways. 

Lights  (Ecclesiastical  Law).— The  legality  of  the 
symbolical  or  ceremonial  use  of  lights  (lighted  candles)  in  course  of 
Divine  service,  and  especially  during  Holy  Communion,  has  been  much 
debated  in  the  Church  of  England  in  recent  years,  and  the  subject  (as 
regards  the  Holy  Communion)  of  varying  decisions. 

(1)  Lights  on  Altar. — This  being  the  most  important  branch  of  the 
■question,  it  is  advisable  to  consider  briefly  the  history  of  the  subject. 
"  In  the  ninth  century  "  (say  the  Royal  Commissioners  on  Ecclesiastical 
Discipline,  Report,  1906)  "the  rule  was  laid  down  that  there  should 
a^lways  be  a  light  at  Mass;  but  not  till  a  later  date  was  it  definitely 
ordered  that  there  should  always  be  two  lights  at  the  celebration.'* 
Thus  two  archi-episcopal  constitutions  of  1222  and  1322  provide  that 
two  candles,  or  at  least  one,  be  burnt  at  the  celebration  of  the  Mass. 
It  would  appear  that  prior  to  the  Reformation  lights  on  the  altar  were 
€ommon  but  not  universal,  while  a  light  before  the  reserved  sacrament 
was  universal.  The  number  of  lights  on  the  altar  in  different  cathedrals 
and  parochial  churches  also  varied. 

The  Third  Injunction  of  Edward  vi.  1547  (as  to  the  legal  force  of 
these  injunctions,  see  article  Injunctions  of  Edward  vi.  and  Elizabeth) 
provides  inter  alia  that  "  they  "  (that  is,  the  deans,  archdeacons,  parsons, 
vicars,  and  other  ecclesiastical  persons) — 

"shall  suflfer  from  henceforth  no  torches,  nor  candles,  tapers,  or  images  of 
wax  to  be  set  afore  any  image  or  picture,  but  only  two  lights  upon  the  high 
altar  before  the  sacrament,  which,  for  the  signification  that  Christ  is  the  true 
light  of  the  world,  they  shall  suffer  to  remain  still." 
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The  Elizabethan  Act  of  Uniformity,  1  Eliz.  c.  2,  made  no  express 
reference  to  lights  on  the  altar  during  the  celebration  of  the  Lord's 
Supper,  but  prohibited  any  rite  or  ceremony  in  such  celebration  other 
than  is  mentioned  in  the  Second  Prayer  Book  of  Edward  vi.  Candle- 
sticks and  lighted  candles  appear  to  have  been  used  at  times  in  Queen 
Elizabeth's  chapels,  in  spite  of  the  objection  of  the  extreme  Protestant 
party.  Before  1610,  however,  the  use  of  both  had  largely  disappeared; 
but  between  the  years  1621  and  1641  they  were  again  revived,  as 
appears  from  the  proceedings  against  the  prebendaries  of  Durham 
Cathedral  in  1628-29,  noted  in  Read  v.  Bishop  of  Lincoln  (see  post),  in 
which  cases  it  was  distinctly  held  that  lights  on  the  altar  were  not 
rendered  illegal  by  the  Act  1  Eliz.  c.  2.  Between  1660  and  1750  (and 
especially  from  1680)  there  is  a  considerable  amount  of  evidence  for  the 
use  of  candlesticks  with  both  lighted  and  unlighted  candles  in  churches, 
especially  in  cathedrals. 

After  1750  lights  upon  the  altar  went  out  of  general  use,  so  much 
so  that  in  the  middle  of  last  century,  upon  their  use  being  revived, 
their  legality  was  called  in  question,  and  several  notable  suits  followed. 
In  Westerton  v.  Liddell  (1855),  Dr.  Lushington,  Chancellor  of  the  Con- 
sistory Court  of  London,  held  that  candlesticks  might  be  lawfully  placed 
on  or  near  the  altar  as  necessaries,  but  lighted  only  when  required  for 
the  purpose  of  giving  light;  in  Liddell  v.  Beal  (1860),  the  Judicial  Com- 
mittee of  the  Privy  Council  considered  that  the  placing  of  a  super-altar 
upon  or  at  the  back  of  a  holy  table  or  altar  for  the  purpose  of  holding 
candlesticks,  and  on  which  two  candlesticks  were  placed,  was  not  illegal ; 
in  Martin  v.  Mackonochie  (1868),  the  Judicial  Committee  (over-ruling 
Dr.  Phillimore  in  the  Arches  Court  below)  declared  lighted  candles  on 
the  altar  during  Holy  Communion  to  be  unlawful,  holding  the  Injunctions 
of  1547  to  be  repealed  by  1  Eliz.  c.  2;  in  Elphinstone  v.  Purchas  (1870), 
Dr.  Phillimore,  in  the  Court  of  Arches,  gave  a  similar  judgment,  follow- 
ing the  Court  above ;  while  in  the  second  suit  of  Martin  v.  Mackonochie 
(1874)  the  same  learned  judge  admonished  the  defendant  for  disobedience 
to  the  judgment  in  the  first  suit  in  respect  of  lights  on  the  altar.  In 
Sumner  v.  Wix  (1870),  the  same  learned  judge  had  condemned  lights 
placed  on  a  ledge  over  the  holy  table  and  on  the  ground  at  the  sides 
thereof.  So  the  matter  of  lights  on  the  altar  stood  until  the  case 
mentioned  in  the  next  paragraph. 

In  Bead  v.  Bishop  of  Lincoln  (1890),  where  one  of  the  charges  against 
the  defendant  was  that  he  permitted  lighted  candles  to  be  used  on  the 
"  communion  table,"  the  Archbishop  of  Canterbury  (Dr.  Benson),  after 
an  exhaustive  examination  of  the  historical  aspects  of  the  subject,  held 
that  the  mere  fact  that  two  lighted  candles,  not  required  for  the  purpose 
of  giving  light,  and  lighted  before  the  celebration  began,  were  kept  on 
the  altar  during  the  celebration,  did  not  constitute  a  breach  of  the  law 
either  on  the  ground  of  the  Act  of  Uniformity,  1  Eliz.  c.  2,  or  on  any 
other  ground;  and  on  appeal  the  Judicial  Committee  (1892)  held  that 
the  fact  that  two  candles,  not  required  for  the  purpose  of  giving  light, 
were  alight  throughout  the  celebration  of  the  Holy  Communion  on  the 
holy  table  without  objection  on  the  part  of  the  respondent,  who  was 
officiating  as  bishop  (there  being  no  evidence  of  a  ceremonial  use  of 
lights,  or  that  the  respondent  had  introduced  them  as  unlawful  orna- 
ments), did  not  constitute  an  ecclesiastical  offence  on  his  part. 

The  effect  of  the  two  decisions  in  this  last  case  seems  to  be  that  the 
decisions  in  previous  cases,  so  far  as  they  condemn  the  burning  of  two 
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lights  at  the  communion  service  as  a  sign  that  Christ  is  the  true  light 
of  the  world,  are  discredited.  The  question  whether  candles,  not 
required  for  giving  light,  may  lawfully  be  lit  during  the  communion 
service  was  left  open  by  the  Archbishop  of  Canterbury  in  the  Bishop 
of  Lincoln's  Case,  and  apparently  remains  so,  pending  further  judicial  de- 
cision. In  the  case  oiln  re  St.  Paul's,  Camden  Square  (1897),  14  T.  L.  K. 
85,  156,  Dr.  Tristram,  Chancellor  of  the  Consistory  Court  of  London, 
granted  a  faculty  for  the  placing  of  two  lights  on  the  retable,  subject 
to  a  proviso  that  they  should  not  be  lighted  at  the  ordinary  morning 
or  midday,  afternoon  or  evening  services,  the  question  of  lighting  them 
at  early  celebrations  being  left  open. 

The  Eoyal  Commissioners  on  Ecclesiastical  Discipline,  in  their  Rejoort 
(1906),  include  "Lights  upon  the  Holy  Table"  amongst  "Illegal  Prac- 
tices" to  which  their  inquiries  had  been  directed — merely  making 
mention  of  the  decisions  in  Read  v.  Bishop  of  Lincoln  as  following  upon 
previous  decisions  as  to  the  illegality  of  lights  not  required  for  giving 
light;  but  they  do  not  include  such  lights  in  their  list  of  practices 
"repugnant  to  the  doctrine  of  the  Church  of  England  and  certainly 
illegal." 

(2)  Lights  in  a  Church  hut  not  on  the  Altar. — In  Sumner  v.  Wix 
(1870),  Dr.  Phillimore,  in  the  Arches  Court,  held  it  to  be  unlawful  to 
cause  lighted  candles  to  be  held  one  on  each  side  of  the  priests  when 
engaged  in  reading  the  gospel,  such  lighted  candles  not  being  required 
for  the  purpose  of  giving  light;  and  in  Elphinstone  v.  Purchas  (1870) 
the  same  learned  judge  declared  the  "  bearing  about,  moving,  setting 
down,  and  lifting  up  as  matters  of  ceremony  lighted  candles  when  not 
required  for  purpose  of  light,"  to  be  unlawful.  There  has  been  no 
later  decision  in  the  Arches  or  Court  above,  but  at  the  Lambeth  hear- 
ing (1899),  the  two  archbishops,  after  hearing  legal  and  expert  opinion, 
declared  that  the  law  of  the  Church  of  England  does  not  permit 
the  carrying  of  lights  in  procession. 

In  Davey  v.  Hinde  (1900),  Dr.  Tristram,  in  the  Consistory  Court 
of  Chichester,  condemned  images  of  the  Good  Shepherd  and  the  Virgin 
Mary  set  up  in  church  with  lighted  candles  and  lamps. 

(3)  Paschal  Candle. — This  emblem,  a  candle  of  great  size  commonly 
in  use  at  Easter  in  the  Roman  Church  as  representing  (when  lighted) 
the  resurrection  of  our  Lord,  was  condemned  (with  processional  lights, 
xide  supra)  in  Elphinstone  v.  Purchas  (1870).  Bishop  Creighton  refused 
to  sanction  the  benediction  of  a  paschal  candle  {Life,  vol.  ii.  p.  336). 

[Authorities. — Lindwood,  Prov. ;  Cardwell,  Doc.  Ann. ;  Phillimore, 
Eccl.  Law,  2nd  ed. ;  Prideaux,  Churchwarden! s  Guide,  16th  ed. ;  and  see 
authorities  cited  in  Westcrton  v.  Liddell  and  Liddell  v.  Beal,  1  Jur.  N.  S. 
1178,  and  Moore's  Sj^ecial  Report;   Martin  v.  Mackotiochie,  1868,  L.  R. 

2  A.  &  E.  116,  and  L.  R.  2  P.  C.  Cases,  365 ;  Elphinstone  v.  Purchas,  L.  R. 

3  A.  &  E.  66  ;  Sumner  v.  Wix,  L.  R.  3  A.  &  E.  58  ;  Martin  v.  Mackonochie, 
1874,  L.  R.  4  A.  &  E.  279 ;  and  Read  v.  Bishop  of  Lincoln,  1891,  Roscoe's 
Repoi-t ;  14  P.  D.  88,  148 ;  [1891]  P.  9 ;  and  [1892]  App.  Cas.  644.] 

Lights  on  Vehicles  Act,   1907  (7  Edw.  vii.  c.  45).— 

Previous  to  the  passing  of  this  Act,  which  comes  into  force  on  January  1, 

1908,  the  lighting  of  vehicles  was  regulated  in  accordance  with  by-laws 

framed  by  local  authorities,  under  the  Municipal  Corporations  Act,  1882, 

VOL.  VIII.  20 
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the  Local  Government  Act,  1888,  and  certain  other  public  and  private 
Acts  relating  to  local  authorities.  These  regulations  will  cease  to  have 
effect  from  the  date  the  new  Act  comes  into  force,  but  the  Act  contains 
a  proviso  that  by-laws  may  still  be  made  if  imposing  obligations  additional 
to  those  imposed  by  the  Act  (sec.  5  (3),  Act  of  1907).  The  minimum 
fixed  by  the  Act  becomes  obligatory  throughout  England,  Wales,  and 
Ireland. 

By  the  Act  of  1907  any  vehicle  in  any  street,  highway,  or  road  to 
which  the  public  have  access,  must,  during  the  period  between  one  hour 
after  sunset  and  one  hour  before  sunrise,  be  provided  with  a  lamp  or 
lamps  in  proper  working  order,  and  so  constructed  and  capable  of  being 
so  attached  as  when  lighted  to  display  to  the  front  a  white  light,  visible 
for  a  reasonable  distance.  If  there  is  only  one  lamp  it  must  be  placed 
on  the  off,  or  right,  side  of  the  vehicle.  If  any  lamp  is  so  constructed  as 
to  permit  of  a  light  being  seen  from  the  rear,  that  light  shall  be  red 
{s.  1  (1)).  Persons  in  charge  of  vehicles  are  to  keep  lamps  properly 
lighted,  trimmed,  and  attached  (s.  1  (3)). 

Timber,  etc.,  Carts. — Carts  with  timber  or  with  a  load  projecting  more 
than  six  feet  to  the  rear  must  have  a  red  rear-light  which  is  properly 
visible  from  the  rear  (s.  1  (2)). 

Vehicles  Eoicefted. — {a)  Bicycles,  tricycles,  or  velocipedes  carrying 
lights  under  sec.  85  of  the  Local  Government  Act,  1888 ;  (&)  light 
locomotives  and  motor-cars  carrying  lamps  under  sec.  2  of  the  Loco- 
motives Act,  1865,  as  amended  by  sec.  5  of  the  Locomotives  on 
Highways  Act,  1896,  or  any  regulations  made  thereunder;  (c)  any 
other  locomotive  carrying  lights  under  the  two  last-mentioned  Acts,  or 
any  wagon  drawn  by  such  locomotive;  id)  any  vehicle  drawn  or  propelled 
by  hand  (s.  5). 

Vehicles,  Crotvn  Property. — The  Act  applies  to  vehicles  in  the  public 
service  of  the  Crown  subject  to  any  exceptions  which  may  be  made  by 
Order  in  Council  in  the  interest  of  the  naval  or  military  service  of  the 
Crown  (s.  5  (4). 

Inflammable  Goods  and  Areas. — A  borough  council  has  power  to  make 
an  order  exempting  vehicles  from  carrying  lights,  if  inflammable  goods 
are  loaded,  or  if  the  vehicle  is  in  any  area  in  or  near  which  inflammable 
goods  are  usually  stored  or  dealt  with  (s.  3  (1)). 

Special  Local  Order  of  Exem'ption. — The  council  must  (1)  give  public 
notice  of  an  intention  to  make  an  order ;  (2)  submit,  if  necessary,  to  a 
local  inquiry  to  hear  objections  to  the  order ;  and  (3)  obtain  the  sanction 
of  the  Secretary  of  State  to  the  terms  of  the  order  (s.  3). 

Exemptions  for  Harvesting  Operations. — Vehicles  carrying  in  the  course 
of  harvesting  operations,  any  farm  produce  to  stack  or  barn  during  certain 
months  or  specified  periods  of  the  year  may  be  exempted  from  the  Act 
by  order  of  the  county  council.  The  order  may  apply  either  to  the  whole 
county  or  to  any  part,  or  parts,  thereof,  and  must  be  properly  published 
by  the  council.  Copy  of  order,  when  made,  to  be  sent  to  the  Secretary  of 
State  (s.  4). 

Authorities  for  Special  Areas. — In  London,  the  county  council  (instead 
of  borough  councils)  and  the  City  of  London  (s.  3  (5)).  The  Mersey 
Docks  and  Harbour  Board  have  all  the  powers  of  a  borough  under  the 
Act,  and  no  borough  jurisdiction  is  to  interfere  within  the  area  of  the 
Board  (s.  3  (6)). 

Offences  and  Penalties. — Causing  or  permitting  any  vehicle  so  to  be 
dealt  with  that  the  Act  is  infringed;  but  any  person  in  charge  of  a 
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vehicle  shall  not  be  convicted  if  he  satisfies  the  Court  that  the  offence 
arose  through  the  neglect  or  default  of  some  other  person  whose  duty  it 
was  to  provide  the  vehicle  with  a  lamp  or  lamps.  Penalty — first  offence, 
up  to  forty  shillings ;  subsequent  offences,  up  to  five  pounds  (sec.  2). 

Remedy. — Court  of  Summary  Jurisdiction,  with  an  appeal  (under 
the  general  law)  to  Quarter  Sessions  {ibid.). 

Like. — "The  like  "is  not  synonymous  with  "  the  same."  There- 
fore where  in  a  marriage  settlement  the  ultimate  limitation  of  a  sum 
of  money  belonging  to  the  wife  was  to  her  "  next-of-kin  of  her  own 
blood  and  family  in  due  course  of  distribution,  the  same  as  if  she  had 
died  a  feme  sole  and  intestate,"  and  the  settlement  contained  a  covenant 
that  the  wife's  after-acquired  property,  real  and  personal,  should  be  settled 
upon  "  the  like  trusts,  intents,  and  purposes,"  it  was  held  that,  in  default 
of  appointment,  after-acquired  realty  went  to  her  heir-at-law,  and 
personalty  to  her  next-of-kin  {Brigg  v.  Bri{jg,  1885,  54  L.  J.  Ch.  464). 

Company  "  of  a  like  nature,"  see  In  re  Empire  Assurance  Corporation, 
1867,  L.^E.  4  Eq.  341. 

A  "  like  penalty  "  means  a  penalty  of  like  amount,  and  recoverable 
in  like  manner  {per  Lord  Selborne,  L.C.,  in  Bradlaugh  v.  Clarke,  1883, 
8  App.  Cas.  357). 

The  words  "like  proceedings"  in  sec.  21  of  the  Highway  Act,  1864, 
include  all  the  proceedings  contained  in  sec.  85  of  the  Highway  Act, 
1835,  for  the  purpose  of  procuring  the  stopping  up  of  a  highway,  and 
also  those  proceedings  designated  by  the  general  name  of  appeal  to 
Quarter  Sessions,  given  by  sec.  88  of  the  same  Act  {R.  v.  Justices  of 
Surrey,  1869,  L.  K.  5  Q.  B.  87). 

See  also  In  Like  Manner;  Land  of  Like  Quality;  and  Stroud, 
Jud.  Diet. 

Likewise. — A  clause  in  a  will  beginning  with  the  word  "like- 
wise" or  with  the  word  "item"  i^, primA  facie,  to  be  read  independently 
of  the  former  clause, — a  construction  which  may  be  maintained  or 
rebutted  by  the  context.  In  Baylor  v.  Begg,  1857,  24  Beav.  Ill ; 
53  E.  K.  299,  Sir  John  Romilly,  M.R.,  said  he  was  satisfied  that  it 
was  not  the  intention  of  the  Lords  Justices  in  Boosey  v.  Gardener, 
1854,  5  De  G.,  M.  &  G.  122;  43  E.  R.  816  (which  had  been  cited  as 
deciding  that  where  the  word  "  likewise "  began  a  clause  in  a  will  it 
constituted  a  separate  and  independent  gift  unconnected  with  that 
which  preceded),  to  establish  this  proposition:  "That  whenever  the 
word  'likewise'  occurs,  the  contingency  which  governs  the  previous 
gift  is  not  to  govern  that  which  follows,  if  the  subject-matter  is  clearly 
connected,  as,  for  instance,  where  one  part  is  dealing  with  a  life  estate 
and  the  other  with  the  reversion." 

{Authority. — Jarman,  Wills,  5th  ed.,  790,  791.] 

Limit.— Sec.  43  of  the  Public  Health  Act,  1872  (which  is  repro- 
duced in  sec.  227  of  the  Public  Health  Act,  1875),  provides  that  "  any 
limit  imposed  on  or  in  respect  of  any  rate  by  any  local  Act  of  Parlia- 
ment shall  not  apply  to  any  rate  required  to  be  levied  for  the  purpose 
of  defraying  any  expenses  incurred  by  a  sanitary  authority  for  sanitary 
purposes."  On  this  section  it  was  held  in  Walton  Commimoners  v. 
Walford,  1875,  L.  K.  10  Q.  B.  180,  that  "limit"  did  not  include 
*'  exemption,"  and  therefore  that  property  exempted  under  a  local 
Act  was  not  rateable  under  the  Public  Health  Act. 


308 


LIMITATION;  LIMITATIONS  (STATUTES  OF) 


Limitation;   Limitations  (Statutes  of) 


TABLE  OF  CONTENTS. 


I.  Different  Statutes  Appli- 
cable TO  Particular 
Proceedings  .  .  .  308 
II.  Time  from  which  Pre- 
scribed Period  of  Limi- 
tation RUNS    .        .         .      314 


III.  Effect  of  Disability,  etc.    318 

IV.  Cases      to      which      the 

Statutes  of  Limitations 

DO  not  apply    .        .        .    322 


Apart  from  statute,  lapse  of  time  does  not  of  itself  extinguish  any 
right  of  action.  At  law  the  doctrine  of  presumption  of  payment  might 
afford  an  answer  to  an  action  brought  to  recover  a  debt  after  a  consider- 
able lapse  of  time,  and  in  equity  the  fact  of  allowing  a  long  interval  to 
elapse  before  seeking  an  equitable  remedy  might  be  a  reason  for  refusing 
relief.  Various  statutes  have  from  time  to  time  been  passed  which  bar 
nearly  all  personal  actions  after  the  lapse  of  a  prescribed  period,  but 
which  leave  other  remedies,  such  as  liens,  etc.,  untouched ;  while  other 
statutes  affecting  real  property,  not  only  bar  rights  of  action  after  the 
lapse  of  the  prescribed  period,  but  extinguish  rights  and  titles  altogether. 
The  statutes  which  fix  a  certain  period  within  which  a  right  of  action 
must  be  enforced  are  generally  known  as  the  Statutes  of  Limitations.  It 
is  proposed  in  this  article  to  deal  with  the  various  Statutes  of  Limitations 
under  the  following  heads  : — 

I.  The  different  statutes  applicable  to  particular  proceedings. 
II.  Time  from  which  the  prescribed  period  of  limitation  runs. 

III.  Effect  of  disability,  acknowledgment,  and  part-payment  in  pre- 

venting the  operation  of  the  different  Statutes  of  Limita- 
tions. 

IV.  Cases  to  which  the  Statutes  of  Limitations  do  not  apply. 


I 


I.  The  Different  Statutes  Applicable  to  Particular 
Proceedings. 

The  various  Statutes  of  Limitations  may  be  divided  into  three 
classes — 

(1)  Statutes  relating  to  personal  actions. 

(2)  Statutes  relating  to  real  property. 

(3)  Statutes  relating  to  penal  actions,  criminal  proceedings,  and  other 
proceedings  excepted  from  or  not  included  in  (1)  and  (2). 

(1)  Statutes  relating  to  personal  actions. 
These  again  may  be  subdivided  as  follows : — 

(a)  The  Limitation  Act,  1623,  21  Jac.  I.  c.  16,  which,  as  amended 
by  4  &  5  Anne,  c.  3,  and  the  Mercantile  Law  Amendment  Act,  1856, 
19  &  20  Vict.  c.  97,  applies  to  most  simple  contracts  and  torts. 

(b)  The  Acts  3  &  4  Will  iv.  c.  42,  s.  3,  the  Keal  Property  Limita- 
tion Act,  1833,  3  &  4  V^ill.  iv.  c.  27,  s.  42,  and  the  Keal  Property 
Limitation  Act,  1874,  37  &  38  Vict.  c.  57,  s.  8,  which  apply  to  all 
actions  for  the  recovery  of  money  which  are  not  within  the  Limitation 
Act,  1623. 

(2)  Statutes  relating  to  real  property. 
These  may  be  thus  subdivided — 

(a)  The  Keal  Property  Limitation  Act,  1833,  the  Keal  Property 
Limitation  Act,  1837,  7  Will.  iv.  and  1  Vict.  c.  28,  [see  Liuihrooh  v.  Lud- 
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hrooh,  [1902]  2  K.  B.  96 ;  Doe  v.  Eyre,  1851,  17  Q.  B.  366],  and  the  Real 
Property  Limitation  Act,  1874,  govern  rights  to  real  property  other  than 
property  of  the  Crown. 

{h)  The  Nullum  Tempus  Act,  9  Geo.  in.  c.  16,  the  Crown  Suits 
Act,  1861,  24  &  25  Vict.  c.  62,  the  7  &  8  Vict.  c.  105,  and  the  23  &  24 
Vict.  c.  53  (both  of  which  deal  with  the  limitation  of  actions  in  respect 
of  lands  in  the  Duchy  of  Cornwall),  govern  proceedings  affecting  the 
real  property  of  the  Crown. 

(3)  Statutes  relating  to  {a)  penal  actions,  (6)  criminal  proceedings 
and  other  proceedings  not  included  in  (1)  and  (2).  These  are  too 
numerous  to  be  classified,  but  the  two  of  most  general  importance 
are  the  Summary  Jurisdiction  Act,  1848,  relating  to  summary  pro- 
ceedings before  justices,  and  the  Public  Authorities  Protection  Act, 
1893,  relating  to  actions  and  prosecutions  brought  against  persons  for 
things  done  in  execution  of  an  Act  of  Parliament. 
(1)  Statutes  relating  to  personal  actions. 

{a)  The  Limitation  Act,  1623,  as  amended  by  4  &  5  Anne,  c.  3,  and 
the  Mercantile  Law  Amendment  Act,  1856,  provide  three  different 
periods  of  limitations: — 

(a)  Six  years  for  all  actions  on  the  case  except  slander  (including 
both  assumpsit  and  indebitatus  assumpsit — Chandler  v.  Vilett, 
1670,  2  Wms.  Saun.  391),  actions  of  account,  trespass,  debt 
grounded  upon  any  lending  or  contract  without  specialty, 
debt  for  arrears  of  rent,  detinue,  trover,  and  replevin.  A 
simple  contract  debt,  though  secured  by  a  charge  on  land, 
is  barred  in  six  years  (Barnes  v.  Glenton,  [1899]  1  Q.  B. 
885). 
(/?)  Four  years  for  actions  of  assault,  battery,  wounding,  and 

imprisonment, 
(y)  Two  years  for  actions  of  slander. 
(b)  Personal  actions  for  the  recovery  of  money  which  were  not 
within  the  Limitation  Act,  1623,  are  mostly  provided  for  by  3  &  4 
Will.  IV.  c.  42,  s.  3 ;  37  &  38  Vict.  c.  57,  s.  8 ;  and  3  &  4  Will.  iv.  c.  27, 
s.  42.  The  Act  3  &  4  Will.  iv.  c.  42,  provides  a  limitation  of  twenty 
years  for  actions  of  debt  for  rent  upon  an  indenture  of  demise  or  cove- 
nant or  debt  upon  any  bond  or  other  specialty,  actions  of  debt,  or  scire 
facias  upon  a  recognisance ;  for  actions  of  debt  upon  any  award  where 
the  submission  is  not  by  specialty,  or  for  a  fine  due  in  respect  of  copy- 
hold estates,  or  for  an  escape,  or  for  money  levied  on  any  fieri  facias,  the 
period  of  limitation  by  the  same  statute  is  six  years. 

By  sec.  8  of  37  &  38  Vict.  c.  57,  for  proceedings  to  recover  any  sum 
of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity, 
or  any  legacy,  the  period  of  limitation  is  twelve  years. 

By  sec.  42  of  3  &  4  Will.  iv.  c.  27,  the  period  of  limitation  for 
the  recovery  of  arrears  of  rent  or  interest  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect 
of  any  legacy  or  any  damages  in  respect  of  such  arrears  of  rent  or 
interest,  is  six  years. 

These  three  statutes  provide  for  almost  all  the  cases  of  personal 
actions  for  recovery  of  money  which  had  not  been  provided  for  by 
the  Limitation  Act,  1623. 

It  will  be  noticed  that  the  provisions  of  these  three  statutes  to  some 
extent  conflict  with  one  another ;  for  instance,  an  action  for  arrears  of 
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rent,  where  there  is  a  covenant  in  a  deed  to  pay  the  rent,  falls  within 
the  words  both  of  sec.  42  of  3  &  4  Will.  iv.  c.  27,  which  provides  a  limita- 
tion of  six  years,  and  of  sec.  3  of  3  &  4  Will.  iv.  c.  42,  which  provides  a 
limitation  of  twenty  years.  In  such  a  case,  where  the  action  is  brought 
on  a  covenant,  and  is  not  a  proceeding  to  recover  money  out  of  the 
land  upon  which  it  is  charged,  sec.  3  of  3  &  4  Will.  iv.  c.  42,  applies, 
and  excludes  sec.  42  of  3  &  4  Will.  iv.  c.  27,  and  the  period  of 
limitation  in  such  a  case  is  twenty  years  {Straclian  v.  Thomas,  1840, 
12  Ad.  &  E.  556).  When  the  action  is  not  on  a  covenant,  even  in  cases 
where  there  is  a  covenant  to  pay  debt  or  interest,  3  &  4  Will.  iv.  c.  27, 
8.  42,  applies,  and  only  six  years'  arrears  are  recoverable ;  thus  in  a 
foreclosure  action,  although  the  mortgage  deed  contains  a  covenant  to 
pay  principal  and  interest,  only  six  years'  arrears  of  interest  can  be 
recovered,  because  the  action  is  not  brought  on  the  covenant  (Hughes  v. 
Kelly,  1843,  3  D.  &  W.  482 ;  61  K.  E.  109).  In  a  redemption  action  a 
mortgagor  is  only  entitled  to  redeem  on  payment  of  all  arrears  [of  interest 
{Dingle  v.  Coppen,  [1899]  1  Oh.  726).  The  same  rule  applies  where  the 
mortgagor  of  a  share  in  an  estate  is  seeking  to  obtain  payment  out  of 
Court  of  the  proceeds  of  sale  of  land  sold  in  an  administration  action 
{In  re  Lloyd,  [1903]  1  Ch.  385 ;  see  also  In  re  Hazeldines  Trusts,  [1907] 
1  Ch.  686)]. 

When  sec.  8  of  37  &  38  Vict.  c.  57,  and  sec.  3  of  3  &  4  Will.  iv.  c.  42, 
conflict,  sec.  8  of  37  &  38  Yict.  c.  57,  prevails.  Thus,  where  money  is 
charged  on  land  and  is  also  secured  by  a  covenant  in  a  deed,  sec.  8  of 
37  &  38  Vict.  c.  57,  applies  to  an  action  on  the  covenant  in  the  deed  as 
well  as  to  the  remedy  against  the  land,  and  in  such  a  case  the  period 
of  limitation  is  twelve  years  and  not  twenty  {Sutton  v.  Sutton,  1882, 
22  Ch.  D.  511 ;  Fearnside  v.  Fearnside,  1882,  22  Ch.  D.  581).  [The  same 
period  of  limitation  applies  in  the  case  of  an  action  on  the  covenant 
in  a  mortgage  of  a  reversionary  estate  in  realty,  although  the  estate 
is  still  reversionary  at  the  date  of  the  action  {Kirkland  v.  Peatjield, 
[1903]  1  K.  B.  756).]  The  curious  result  follows  that,  if  land  is  mort- 
gaged, and  a  bond  to  which  the  mortgagor  is  not  a  party  is  executed  by 
sureties  to  secure  the  mortgage  debt,  sec.  8  of  37  &  38  Vict.  c.  57,  does 
not  apply  to  the  remedy  against  the  sureties,  and  the  period  of  limitation 
for  an  action  against  them  is  twenty  years,  while  the  remedy  against  the 
mortgagor  is  barred  at  the  end  of  twelve  years  {In  re  Powers,  Lindsell  v. 
Phillips,  1883,  30  Ch.  D.  291);  even  when  a  mortgage  deed  contains  a 
joint  and  several  covenant  by  the  mortgagor  and  a  surety  to  pay  the 
mortgage  debt,  sec.  8  of  37  &  38  Vict.  c.  57,  applies  to  an  action  on  the 
covenant  against  the  mortgagor,  but  not  to  an  action  on  the  covenant 
against  the  surety,  and  in  such  a  case  the  liability  of  the  surety  remains 
for  eight  years  longer  than  the  liability  of  the  mortgagor  {In  re  Frishy^ 
Allison  V.  Frilly,  1890,  43  Ch.  D.  106). 

(2)  {a)  The  Eeal  Property  Limitation  Act,  1833,  and  the  Real 
Property  Limitation  Act,  1874,  provide  a  period  of  limitation  of  twelve 
years  for  all  actions  and  proceedings  to  recover  land  or  rent  other  than 
land  or  rent  belonging  to  spiritual  and  eleemosynary  corporations  sole 
and  land  belonging  to  the  Crown.  [Sec.  34  of  the  Real  Property 
Limitation  Act,  1833,  provides,  where  land  is  the  subject-matter  of 
a  mortgage,  for  the  extinguishment,  at  the  end  of  the  period  of  limita- 
tion, of  the  mortgagee's  title.  But  this  provision  does  not  affect  a  mort- 
gagee's title  where  the  subject-matter  of  the  mortgage  is  proceeds  of  the 
sale  of  land  {In  re  Hazeldine's  Trusts,  [1907]  1  Ch.  686).     The-  only 
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effect  of  sec.  8  of  the  Eeal  Property  Limitation  Act,  1874,  is  to  bar 
the  right  of  a  mortgagee  to  bring  an  action  to  recover  money  charged 
on  land,  after  the  lapse  of  twelve  years  (s.c.).]  Special  provisions  are 
made  by  the  first  of  these  statutes  for  actions,  etc.,  to  recover  land  or 
rent  belonging  to  spiritual  or  eleemosynary  corporations  sole  and  to 
recover  rights  of  presentation  to  benefices.  On  the  expiration  of  the 
prescribed  period  of  limitation  not  only  is  the  remedy  by  action  barred, 
but  the  title  of  the  persons  against  whom  the  statute  has  run  is 
extinguished. 

Land  as  used  in  these  statutes  includes  "  manors,  messuages,  and  all 
other  corporeal  hereditaments  whatsoever,  and  tithes  (other  than  tithes 
belonging  to  a  spiritual  or  eleemosynary  corporation  sole),  and  any  shares, 
estate,  or  interest  in  them,  or  any  of  them,  whether  the  same  shall  be  a 
freehold  or  chattel  interest,  and  whether  freehold  or  copyhold,  or  held 
according  to  any  other  tenure."  Kent  as  used  in  most  sections  of  the 
Eeal  Property  Limitation  Acts  does  not  mean  rent  reserved,  but  rent 
existing  as  an  inheritance ;  rent,  as  defined  in  the  interpretation  clause, 
includes  "  all  heriots  and  all  services  and  suits  for  which  a  distress  may 
be  made,  and  all  annuities  and  periodical  sums  of  money  charged  upon 
or  payable  out  of  any  land  (except  moduses  or  compositions  belonging 
to  a  spiritual  or  eleemosynary  corporation  sole)."  Rent  charged  on  land 
outside  England  or  Ireland  is  not  within  the  Real  Property  Limitation 
Acts  {Pitt  V.  Lord  Dacre,  1876,  3  Ch.  D.  295).  Except  that  a  riglit  to 
recover  a  particular  heriot  would  be  barred  in  six  years  under  sec.  42  of 
3  &  4  Will.  IV.  c.  27,  the  Real  Property  Limitation  Acts  do  not  affect 
either  heriot  custom  or  heriot  service  (Zouche  v.  Dalbiac,  1875,  L.  R.  10 
Ex.  172).  Reliefs  are  unaffected  by  the  Acts.  Quit-rents,  whether 
arising  out  of  freehold  or  copyhold  lands,  are  within  the  word  rent. 
Tithe  rent-charge  (except  that  belonging  to  spiritual  or  eleemosynary 
corporations  sole)  comes  within  tiie  word  rent,  and  is  liable  to  be 
extinguished  by  non-payment  for  twelve  years  {Irish  Land  Commis- 
sioners V.  Grant,  1884,  10  App.  Gas.  14);  money  tithes  payable  on 
houses  in  the  City  of  London  by  37  Henry  viii.  c.  12,  are  rent  within 
these  Acts,  and  the  right  to  such  tithes  in  lay  hands  is  barred  by  non- 
payment for  twelve  years  {Payne  v.  Esdaile,  1888,  13  App.  Gas.  613). 
As  to  a  sum  of  money  charged  on  land  under  sec.  123  of  the  Land  Tax 
Redemption  Act,  1802,  see  Skene  v.  Cook,  [1902]  1  K.  B.  682.  [A  dis- 
seisor can  acquire  against  a  railway  company  a  title  to  the  surface  of 
land  vertically  over  a  tunnel,  and  he  thereby  acquires  a  title  not  to  the 
surface  only,  but  nsque  ad  ccelum  {Midland  Ely.  Co.  v.  Wright,  [1901] 
1  Gh.  738).] 

Property  of  Spiritual  and  Eleemosynary  Corporations  Sole. — The 
period  of  limitation  for  a  proceeding  by  any  "  archbishop,  bishop,  dean, 
prebendary,  parson,  vicar,  master  of  hospital,  or  other  spiritual  or  elee- 
mosynary corporation  sole  "  to  recover  land  or  rent  is  the  period  during 
which  two  persons  in  succession  have  held  the  office  or  benefice  in 
respect  whereof  the  land  is  claimed,  and  six  years  after  a  third  person 
has  been  appointed  thereto,  if  the  times  of  such  two  incumbencies  and 
the  term  of  six  years  taken  together  amount  to  sixty  years ;  if  the  time 
of  the  two  incumbencies  and  the  term  of  six  years  do  not,  taken  together, 
amount  to  sixty  years,  the  period  of  limitation  is  sixty  years  (3  «&  4 
Will.  IV.  c.  27,  s.  29).  Tithes  belonging  to  spiritual  and  eleemosynary 
corporations  sole  are  excluded  by  the  definition  clause  of  3  &  4  Will.  iv. 
c.  27,  and  are  not  affected  by  any  statute.     Tithe  rent-charge  being 
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''rent"  within  the  definition  clause  comes  within  the  provision  of  the 
29th  section  when  in  the  hands  of  any  spiritual  or  eleemosynary  cor- 
poration sole  {Irish  Land  Commissioners  v.  Grant,  1884,  10  App.  Gas.,  at 
p.  29) ;  so  do  money  payments  in  lieu  of  tithes  payable  under  37  Hen.  viii. 
c.  12,  in  respect  of  houses  in  the  City  of  London  {Payne  v.  Esdaile,  1888, 
13  App.  Gas.  613).  The  Tithe  Gommutation  Act,  6  &  7  Will.  iv.  c.  71, 
ss.  81  and  82,  limits  the  amount  of  tithe  rent-charge  recoverable  to  two 
years'  arrears ;  and  by  the  Tithe  Act,  1891,  54  Vict.  c.  8,  s.  10,  proceedings 
for  the  recovery  of  the  tithe  rent-charge  must  be  commenced  before 
the  expiration  of  two  years  from  the  date  at  which  it  became  payable. 

Presentations  and  Advowson^. — If  a  stranger  usurps  a  presentation  to 
a  benefice,  the  rightful  patron  loses  his  right  to  present  for  that  turn 
unless  he  brings  an  action  to  enforce  his  rights  within  six  months  of  the 
induction  of  the  presentee  (Statute  West.  2,  13  Edw.  I.  c.  5).  The  pre- 
sentation by  a  stranger,  and  the  failure  of  the  rightful  patron  to  pursue 
his  remedy  within  six  months,  do  not  displace  the  estate  of  the  patron, 
but  he  may  present  or  bring  an  action  to  enforce  his  right  on  the  next 
avoidance  of  the  benefice  (7  Anne,  c.  18).  The  period  of  limitation 
during  which  the  patron  can  enforce  his  right  is  provided  for  by 
3  &  4  Will.  IV.  c.  27,  s.  30,  by  which  no  person  can  bring  an  action 
to  enforce  his  right  to  present  to  an  ecclesiastical  benefice  as  the 
patron  after  the  expiration  of  the  period  of  the  incumbencies  of  three 
clerks  in  succession  who  have  obtained  the  benefice  adversely  to  the 
patron's  right,  if  the  times  of  such  incumbencies  taken  together  amount 
to  sixty  years ;  if  the  times  of  the  three  incumbencies  taken  together  do 
not  amount  to  sixty  years,  the  period  of  limitation  is  sixty  years.  By 
sec.  33  no  person  can  bring  an  action  to  enforce  a  right  to  present  to  an 
ecclesiastical  benefice  as  patron  after  the  expiration  of  a  hundred  years 
from  the  time  at  which  a  clerk  has  obtained  possession  of  the  benefice 
adversely  to  the  patron's  right.  The  same  periods  apply  to  the  case 
of  a  bishop  claiming  a  right  as  patron  to  collate  to  or  bestow  any 
ecclesiastical  benefice. 

(h)  Real  Property  of  the  Crown  and  the  Duchy  of  Cornwall. — The 
Grown  is  not  affected  by  any  statute  in  which  it  is  not  named,  and 
therefore  the  Statutes  of  Limitations  in  general  have  no  application  to 
the  Grown.  But  with  reference  to  real  property  claimed  by  the  Grown, 
the  Nullum  Tempus  Act,  9  Geo.  ill.  c.  16,  provides  a  period  of  limitation 
of  sixty  years  to  the  claim  of  the  Grown  to  any  manors,  lands,  tenements, 
rents,  tithes,  or  hereditaments  (other  than  liberties  or  franchises),  unless 
the  Grown  shall  have  received  the  rents  or  profits  thereof  or  of  some 
manor  or  other  hereditament  of  which  the  premises  are  part  within  the 
said  space  of  sixty  years,  or  unless  the  same  shall  have  been  "in 
charge  to  "  the  Grown,  or  "  have  stood  inswper  of  record  "  during  that 
time  (see  Goke,  3  Inst.  188-191).  After  the  lapse  of  sixty  years  the 
subject  is  secured  in  the  quiet  enjoyment  of  the  property  both  against 
the  Grown  and  all  persons  claiming  under  the  Grown;  also  all  fee- 
farm  or  other  rents  which  have  been  paid  out  of  manors,  lands,  etc.,  to 
wliich  the  subject's  title  is  established  by  the  Act,  are  by  the  statute 
secured  to  the  Grown,  if  they  have  been  paid  within  sixty  years  of  any 
action  brought  to  recover  such  rents.  Where  the  rents  and  profits  of 
any  lands  are  in  charge  with  the  proper  officers  of  the  revenue,  such 
rents  and  profits  are  to  be  considered  duly  in  charge  within  the  meaning 
of  the  statute ;  but  no  putting  in  charge  of  manors  or  lands  which  have 
been  virtually  out  of  charge  is  to  be  deemed  a  putting  in  charge,  unless 
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thereupon  such  manors  or  lands  have  been  in  some  suit  on  behalf  of  the 
Crown  adjudged  to  belong  to  the  Crown  within  the  period  of  sixty- 
years  (ss.  *2  and  10 ;  see  3  Inst.  189).  By  24  &  25  Vict.  c.  62,  s.  1,  if 
any  person  or  someone  through  whom  he  claims  has  held  any  manors  or 
hereditaments  (other  than  liberties  or  franchises)  for  sixty  years,  the 
Crown  cannot  sue  such  person  by  reason  only  that  such  manors,  etc., 
shall  have  been  in  charge  to  the  Crown  or  stood  insuper  of  record 
within  such  sixty  years,  but  such  having  been  in  charge  and  such 
standing  insuper  of  record  shall  be  against  such  person  and  all  claiming 
under  him  of  no  force.  By  sec.  3  of  the  same  Act  if  any  person  has 
held  lands  for  sixty  years,  the  Crown  is  not  to  be  deemed  to  have  been 
answered  the  rents  or  profits  of  such  lands,  etc.,  by  reason  only  of  such 
lands  having  been  part  of  any  honour  or  manor  or  other  hereditament  of 
which  the  rents  or  profits  shall  have  been  answered  to  the  Crown  or  of 
any  honour,  etc.,  which  shall  have  been  duly  in  charge  or  stood  insuper 
of  record  (s.  3). 

For  claims  by  the  Duke  of  Cornwall  to  lands,  etc.,  within  the  county 
of  Cornwall  (other  than  liberties  or  franchises  and  other  than  mines, 
minerals,  stone,  or  substrata)  the  period  of  limitation  is  sixty  years  (7  & 

8  Vict.  c.  105,  ss.  71-88).  The  claims  of  the  Duke  of  Cornwall  to 
mines,  minerals,  stones,  or  substrata  are  barred  by  sixty  years'  possession 
of  the  land,  if  the  mines,  etc.,  have  been  substantially  worked  at  any 
time  during  that  period  by  the  person  in  possession,  and  the  mines  have 
not  during  that  period  been  worked  or  the  tolls  or  other  profits  received 
by  the  Duke  (s.  73).  The  claims  of  the  Duke  to  such  mines,  etc.,  are 
barred  by  the  possession  of  the  lands  for  a  hundred  years  without 
interruption  or  disturbance,  if  the  mines  have  not  during  that  period 
been  worked  or  the  tolls,  etc.,  received  by  the  Duke  (s.  74).  The  right 
of  the  Duchy  to  any  navigable  river,  estuary,  port,  or  branch  of  the  sea 
and  the  soil  thereof,  and  to  the  shores  between  high  and  low  water-mark, 
is  excepted  from  the  operation  of  the  Act  (s.  86). 

(3)  (a)  Penal  Actions. — An  action  for  penalties,  where  the  whole 
penalty  is  given  to  the  Crown,  must  be  brought  within  two  years ;  when 
the  penalty  goes  partly  to  the  Crown  and  partly  to  the  informer,  the 
action  must  be  brought  within  one  year  by  the  informer,  and  within  two 
years  after  the  end  of  that  year  by  the  Crown  (31  Eliz.  c.  5,  s.  5).  An 
action  for  penalties  given  to  the  party  grieved  must  be  brought  within 
two  years  (3  &  4  Will.  iv.  c.  42,  s.  3). 

(b)  Criminal  Proceedings  and  Summary  Proceedings  before  Magistrates. — 
(a)  For  criminal  proceedings  in  general  there  is  no  period  of  limitation ; 
prosecutions  for  felonies  and  misdemeanors  may  in  general  be  com- 
menced at  any  distance  of  time  from  the  commission  of  the  offence.  In 
some  cases,  however,  the  time  for  commencing  criminal  proceedings  has 
been  limited  by  statute,  e.g.  in  a  prosecution  for  high  treason  "  whereby 
corruption  of  blood  may  be  made,"  or  for  misprision  of  such  treason  the 
indictment  must  be  found  within  three  years  (7  &  8  Will.  ill.  c.  3). 

Other  Acts  fixing  a  period  of  limitation  for  criminal  proceedings  are 

9  &  10  Will.  III.  c.  35  (or  32);  11  &  12  Vict.  c.  12;  60  Geo.  iii.  and 
1  Geo.  IV.  c.  1 ;  the  Customs  Consolidation  Act,  1876,  s.  257 ;  the  Night 
Poaching  Act,  1828 ;  and  the  Criminal  Law  Amendment  Act,  1885. 

(P)  Summary  Proceedings  before  Justices. — By  the  Summary  Juris- 
diction Act,  1848,  11  &  12  Vict.  c.  43,  summary  proceedings  before 
justices  must,  in  the  absence  of  any  special  limitation,  be  instituted 
within  six  calendar  months  (s.  11 ;  see  Jacomb  v.  Dodgson,  1863, 3  B.  &  S. 
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461;  32  L.  J.  M.  C.  113);  this  limitation  relates  only  to  complaints 
"  upon  which  a  justice  may  make  an  order  for  payment  of  money  or 
otherwise,"  and  does  not  apply  to  purely  ministerial  acts  such  as  pro- 
ceedings for  enforcing  a  rate  (Stveetman  v.  Grant,  1868,  L.  R.  3  Q.  B. 
262 ;  and  see  Darby  and  Bosanquet,  2nd  ed.,  p.  530). 

(c)  Miscellaneous  Limitations. — A  great  number  of  Acts  provided 
different  periods  of  limitation  for  actions  against  persons  for  anything 
done  under  the  authority  or  in  pursuance  of  these  Acts  (see  Darby  and 
Bosanquet,  2nd  ed.,  577).  Most  of  these  Acts  have  been  repealed  by 
the  Public  Authorities'  Protection  Act,  1893,  56  &  57  Vict.  c.  61,  which 
provides  a  uniform  period  of  limitation  of  six  months  for  "  any  action, 
prosecution,  or  other  proceeding  against  any  person  for  any  act  done  in 
pursuance  or  execution  or  intended  execution  of  any  Act  of  Parliament, 
or  of  any  public  duty  or  authority,  or  in  respect  of  any  alleged  neglect 
or  default  in  the  execution  of  any  Act  of  Parliament."  See  Public 
Authorities'  Protection. 

[In  an  action  brought  by  a  shareholder  under  sec.  3  of  the  Directors' 
Liability  Act,  1890,  for  compensation  for  loss  sustained  by  the  plaintiff" 
by  reason  of  untrue  statements  in  a  prospectus,  on  the  strength  of  which 
the  plaintiff"  took  his  shares,  the  defendants  pleaded  the  Civil  Procedure 
Act,  1833,  which  provides  that  all  general  actions  must  be  brought 
within  two  years.  It  was  held  that  this  Act  did  not  apply  to  actions 
brought  under  the  Directors'  Liability  Act,  1900,  but  that  the  Limita- 
tion Act,  1623,  21  Jac.  1,  c.  16,  was  applicable,  and  that  the  period  was 
six  years  (Thomson  v.  Clanmorris  {Lord),  [1900]  1  Ch.  718,  C.  A. ;  [1899] 
2  Ch.  523).] 

11.  When  does  the  Time  begin  to  run  under  the  Statutes  of 

Limitations  ? 

(a)  The  point  from  which  the  time  is  calculated  under  the  Limitation 
Act,  1623,  and  the  3  &  4  Will.  iv.  c.  42,  is  the  same,  namely  the  accrual 
of  the  cause  of  action. 

(a)  Actions  of  Contract. — In  an  action  on  an  executory  promise  the 
cause  of  action  is  the  breach,  and  time  runs  not  from  the  promise  but 
from  the  breach  {Gonld  v.  Johnson,  1702,  2  Salk.  422 ;  East  India  Co.  v. 
Paid,  1849,  7  Moo.  P.  C.  85;  13  E.  R.  811).  In  a  promise  to  pay  on 
demand,  the  demand  is  immaterial,  and  time  runs  from  the  date  of  the 
promise  {Collins  v.  Benning,  1701,  12  Mod.  444;  In  re  Broivn,  [1893] 
2  Ch.  300).  In  the  case  of  goods  bargained  and  sold,  the  time  would 
run  from  the  date  of  the  bargain ;  in  the  case  of  goods  sold  and  delivered, 
from  the  date  of  delivery.  But  if  goods  are  sold  on  credit,  time  runs 
from  the  expiration  of  the  period  of  credit  (Helps  v.  Winterhottom,  1831, 
2  Barn.  &  Adol.  431 ;  36  R.  R.  609).  In  the  case  of  work  done,  the  cause 
of  action  for  the  price  of  the  work  accrues  when  the  work  is  done,  unless 
there  is  a  contract  that  the  work  should  be  paid  for  out  of  a  specified 
fund  (In  re  Kensington  Station  Act,  1875,  L.  R.  20  Eq.  197;  In  re 
Gloucester,  etc.,  Ely.  Co.,  1860,  2  Gif.  47). 

In  the  case  of  work  done  by  a  solicitor,  as  the  solicitor  is  engaged 
to  carry  on  the  work  to  its  completion,  the  solicitor,  unless  in  peculiar 
circumstances  which  would  justify  his  discontinuing  the  work,  cannot 
sue  for  his  costs  until  the  work  is  finished ;  the  statute  therefore  runs 
from  the  date  of  the  completion  of  the  work^  not  from  the  date  of  the 
items  (Harris  v.  Osbourn,  1835,  2  C.  M.  &  R. ;  Martindale  v.  Falkner, 


LIMITATION;  LIMITATIONS  (STATUTES  OF)  315 

1846,  2  C.  B.  706;  69  E.  E.  602  ;  Wliiteheacl  v.  Lord,  1852,  7  Ex.  Eep. 
691).  This  is  the  common-law  rule,  but  it  is  not  necessarily  applicable 
to  long  and  complicated  Chancery  and  Bankruptcy  proceedings  ;'  in  the 
course  of  such  proceedings  a  solicitor  may  deliver  separate  bills  {In  re 
Hall  &  Barker,  1878,  9  Ch.  D.  538 ;  In  re  Nelson,  Son  &  Hastings,  1885, 
30  Ch.  D.  1).  If  a  solicitor  delivered  separate  bills  in  such  a  case,  he 
would  have  a  separate  cause  of  action  on  each  bill,  but  he  might,  if 
he  chose,  treat  the  whole  proceeding  as  one  business,  and,  if  he  did, 
tune  would  not  run  against  him  until  it  was  ended  (In  re  Cartwright, 
1873,  L.  E.  16  Eq.  469).  Although  a  solicitor  cannot  sue  for  his  costs 
until  after  one  month  from  the  date  of  the  delivery  of  his  bill,  the  statute 
begins  to  run  against  him  from  the  time  of  the  completion  of  the  work, 
and  not  from  the  expiration  of  the  month  {Cohurn  v.  Colledge,  [1897] 
1  Q.  B.  702). 

In  an  action  for  money  paid  by  mistake,  notice  of  the  mistake  must 
be  given  and  demand  made,  and  therefore,  it  seems,  time  does  not  begin 
to  run  until  after  demand  {Freeman  v.  Jeffries,  1869,  L.  E.  4  Ex.  189). 
In  an  action  on  a  bill  payable  at  sight,  the  statute  runs  from  the  present- 
ment of  the  bill  {Dixon  v.  Ntittall,  1834,  1  C.  M.  &  E.  307 ;  Holmes  v. 
Kerrison,  1810,  2  Taun.  323;  11  E.  E.  594;  In  re  Boyse,  1886,  33  Ch.D. 
612) ;  if  the  bill  is  payable  after  a  specified  period  after  sight  or  demand, 
the  statute  does  not  run  till  the  expiration  of  such  period  {Thorpe  v. 
Booth,  1826,  Ey.  &  M.  388  ;  29  E.  E.  485).  If  a  bill  is  payable  on  demand, 
the  statute  runs  from  the  date  of  the  making  or  accepting  {Christie  v, 
Fonsich,  1812,  1  Selw.  K  P.  301;  Btimhall  v.  Ball,  1712,  10  Mod.  38; 
In  re  George,  1890,  44  Ch.  D.  627).  If  a  bill  is  payable  on  the  expiration 
of  a  specified  period,  three  days  of  grace,  unless  the  bill  otherwise  pro- 
vides, are  to  be  added  to  the  period  fixed  for  payment,  and  the  cause  of 
action  Etccrues  on  the  last  day  of  grace,  and  the  time  does  not  run  till 
then.  No  action  can  be  brought  until  after  the  expiration  of  the  last 
day  of  grace  {Kennedy  v.  Thomas,  [1894]  2  Q.  B.  759;  see  Morris  v. 
Richards,  1881,  45  L.  T.  210;  DecUne  v.  City  of  Montreal,  [1894] 
A.  C.  640 ;  Bills  of  Exchange  Act,  1882,  s.  14  {a)  and  (&)). 

Upon  a  contract  to  indemnify,  the  statute  runs  from  the  time  when 
the  plaintiff  is  actually  damnified,  not  from  the  time  when  the  event 
happens  which  causes  the  loss  {Collinge  v.  Heywood,  1839,  9  Ad.  &  E. 
633  ;  48  E.  E.  616  ;  Tustall  v.  Bartlett,  1866,  14  L.  T.  N.  S.400).  In  an 
action  by  an  accommodation  acceptor  against  the  drawer  of  a  bill,  the 
implied  contract  is  one  of  indemnity,  and  the  statute  runs  from  the 
actual  payment  by  the  accommodation  acceptor,  and  not  from  the  time 
at  which  the  bill  becomes  payable  {Reynolds  v.  Doyle,  1841,  2  Sco. 
K  E.  45;  Angrove  v.  TiiJpett,  1865,  11  L.  T.  K  S.  708).  As  between 
creditor  and  surety  the  statute  runs  in  favour  of  the  surety  as  soon  as 
he  becomes  liable  to  make  a  payment  to  the  creditor  {Colvin  v.  BucJdc, 
1841,  8  Mee.  &  W.  680 ;  58  E.  E.  835 ;  Holl  v.  Hadley,  1835,  2  Ad.  &  E. 
758).  As  between  co-sureties  the  statute  does  not  begin  to  run^^against 
a  co-surety  suing  for  contribution  until  the  liability  of  the  surety  has 
been  ascertained,  i.e.  until  the  claim  of  the  principal  has  been  established 
against  a  surety,  although  at  the  time  of  the  action  for  contribution  the 
statute  may  have  run  as  between  the  principal  creditor  and  the  co-surety 
{Wolmershausen  v.  Gullick,  [1893]  2  Ch.  514).  The  same  principle 
applies  to  the  case  of  a  trustee  claiming  contribution  from  a  co-trustee 
{Rohinson  v.  Harkin,  [1896]  2  Ch.  415). 

On  the  dissolution  of  a  partnership  the  statute  runs  against  a  claim 
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brought  by  one  of  the  former  partners  against  another  from  the  tmie 
of  the  dissolution  {Noyes  v.  Crawley,  1879,  10  Ch.  D.  31);  as  between 
a  surviving  partner  and  the  representatives  of  a  deceased  partner,  the 
statute  begins  to  run  at  the  date  when  the  partnership  estate  is  vested 
in  the  surviving  partner  {Knox  v.  Gye,  1871,  L.  K.  5  H.  L.  656 ;  but  see 
Bdjemann  v.  Betjemann,  [1895]  2  Ch.  474;  see  also  Ho  Tttng  v.  Man 
On  In^irance  Co.,  [1902]  A.  C.  232,  as  to  when  time  begins  to  run  under 
Hong  Kong  Ordinance,  No.  13  of  1864,  s.  8,  in  a  case  of  a  suit  for 
partnership  accounts  by  the  administrator  of  a  deceased  partner). 

The  holder  of  shares,  the  certificate  of  which  is  under  the  seal  of  the 
company,  and  refers  (as  is  usual)  to  the  memorandum  and  articles  of  the 
company,  is  not  barred  by  the  Statute  of  Limitations  until  the  expiration 
of  twenty  years  {a)  in  respect  of  dividends,  declared  on  the  shares  from 
the  date  of  declaration ;  (S)  in  respect  of  capital  to  be  returned  on  the 
shares,  from  the  date  of  notice  of  the  order  of  Court,  confirming  the 
reduction  {In  re  Drogheda  Steam-Packet  Co.,  [1903]  1  I.  R  512 ;  In  re 
Artisans  Land  and  Mortgage  Corporation,  [1904]  1  Ch.  796). 

{^)  Torts, — In  an  action  of  trover,  the  time  runs  from  the  conversion, 
even  if  the  plaintiff  is  ignorant  of  it  {Granger  v.  George,  1826,  5  Barn.  & 
Cress.  149 ;  29  K.  R.  196  ;  Trotter  v.  Maclean,  1879,  13  Ch.  D.  574).  If 
the  conversion  is  concealed  by  the  fraud  of  the  defendant,  time  does 
not  run  until  the  fraud  has  been  discovered,  or  might  with  reasonable 
diligence  have  been  discovered  {Ecclesiastical  Commissioners  for  England 
V.  North-Eastern  Ely.  Co.,  1877,  4  Ch.  D.  845).  So  in  an  action  for 
fraudulent  misrepresentation,  time  does  not  run  until  the  fraud  has 
been  discovered,  or  the  plaintiff  had  reasonable  means  of  discovering 
the  fraud  {Gihhs  v.  Guild,  1882,  9  Q.  B.  D.  159). 

In  the  case  of  detinue,  time  runs  from  the  moment  when  the  pos- 
session of  the  defendant  becomes  unlawful.  When  goods  or  money 
have  been  deposited  for  safe  custody,  the  statute  does  not  run  until  they 
have  been  demanded  back  {Wilkinson  v.  Verity,  1871,  L.  R.  6  C.  P.  206 ; 
In  re  Tidd,  [1893]  3  Ch.  194). 

In  an  action  of  slander,  when  the  words  themselves  are  not  actionable 
without  special  damage,  time  will  not  run  until  the  accrual  of  the  special 
damage  {Saunders  v.  Edwards,  1663,  1  Sid.  95). 

In  false  imprisonment,  a  fresh  cause  of  action  arises  as  long  as  the 
imprisonment  continues  {Coventry  v.  Apsley,  1691,  2  Salk.  420) ;  in 
malicious  prosecution,  time  runs  from  the  putting  the  law  in  motion, 
and  there  is  no  continuing  cause  of  action  ( Violett  v.  Sympson,  1858, 
8  El.  &  Bl.  344). 

In  actions  of  tort,  when  the  consequential  damage  is  the  ground  of 
action,  time  runs  from  the  date  of  the  damage,  and  not  from  the  date  of 
the  act  which  causes  the  damage  {Bonomi  v.  Backhouse,  1858,  9  El.  B.  &  E. 
622;  9  H.  L.  C.  503;  11  E.  R.  825).  If  there  is  a  continuance  of  the 
act  causing  damage,  a  fresh  cause  of  action  arises  from  time  to  time 
{Whitehouse  v.  Fellows,  1851,  10  C.  B.  N.  S.  765).  If  damage  is  done  to 
the  plaintiffs  land  by  the  excavation  of  the  defendant,  and  afterwards 
a  fresh  subsidence  causing  fresh  damage  takes  place,  this  fresh  sub- 
sidence causing  fresh  damage  gives  rise  to  a  new  cause  of  action  {Darlcy 
Main  Collieni  Co.  v.  Mitchell,  1886,  11  App.  Cas.  127).  The  shareholder's 
cause  of  action  under  the  Directors'  Liability  Act,  1890,  arises  when 
the  shares  are  subscribed  for  {Thomson  v.  Lord  Clanmorris,  [1900] 
1  Ch.  718). 

A  cause  of  action  cannot  exist  "unless  there  be  also  a  person  in 
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existence  capable  of  suing."  If  a  person  to  whom  a  cause  of  action 
would  have  accrued,  if  he  were  living,  dies  intestate,  the  statute  does 
not  begin  to  run  until  letters  of  administration  have  been  taken  out 
{Murray  v.  East  India  Co.,  1821,  5  Barn.  &  Aid.  204 ;  24  R.  K.  325).  If 
such  a  person  die  leaving  an  executor,  the  cause  of  action  accrues  to  the 
executor  (Darby  and  Bosanquet,  2nd  ed.  48). 

If  the  person  against  whom  a  cause  of  action  would  have  accrued,  if 
he  were  living,  die  before  the  time  when  the  cause  of  action  would 
have  accrued,  the  statute  does  not  run  until  there  is  a  personal  repre- 
sentative who  can  be  sued  {Douglas  v.  Forrest,  1828,  4  Bing.  704;  29 
E.  R.  695). 

(h)  Recovery  of  Money  Charged  on  Land,  etc. — Under  sec.  8  of  37  &  38 
Vict.  c.  57,  the  period  of  limitation  is  reckoned  from  the  time  when  a 
present  right  to  receive  the  money  has  accrued  to  some  person  capable 
of  giving  a  discharge.  A  legacy  is  payable  in  ordinary  cases  a  year  after 
the  testator's  death,  and  time  would  generally  run  against  the  right  to 
recover  a  legacy  from  the  expiration  of  that  period.  In  the  case  of  an 
annuity  a  present  right  to  receive  only  arises  and  time  only  runs  when 
each  periodical  payment  falls  due.  An  annuity  charged  on  land  is  rent 
within  the  meaning  of  3  &  4  Will.  iv.  c.  27,  and  37  &  38  Vict.  c.  57,  and 
may  be  extinguished  by  virtue  of  that  Act,  if  no  instalments  are  paid 
for  twelve  years  from  the  time  when  a  right  to  receive  an  instalment 
has  accrued,  but  the  right  to  the  instalments  of  an  annuity  payable  out 
of  personalty  only  is  not  extinguished  by  non-payment.  Against  the 
general  right  to  administration  time  runs  from  the  end  of  the  year  after 
the  testator's  decease,  but  against  the  right  of  a  residuary  legatee  to 
assets  which  are  set  apart  for  purposes  taking  precedence  of  the  legacy, 
time  does  not  run  until  the  purposes  fail ;  and  the  right  of  the  residuary 
legatee  to  recover  particular  assets  does  not  accrue  until  the  assets  have 
come  into  the  executor's  hands.  A  legatee  cannot  have  a  present  right 
to  receive  any  assets  until  there  are  assets  available  in  the  course  of  the 
administration  for  the  payment  of  the  legacy  {Faulkner  v.  Daniel,  1843, 
3  Hare,  199,  212 ;  67  E.  R.  355).  If  a  legacy  is  demonstrative  and  is 
directed  to  be  paid  out  of  a  reversionary  fund,  time  does  not  run  against 
the  legatee's  right  till  the  reversion  falls  in  {Earle  v.  Bellingham  (No.  2), 
1858,  24  Beav.  448;  53  E.  E.  430;  Seager  v.  Aston,  1851,  26  L.  J.  Ch. 
809).  If  a  legacy  is  given  generally,  and  the  only  available  assets  are 
reversionary  or  contingent  interests,  the  question  when  time  begins  to 
run  depends  upon  the  question  whether  such  interests,  while  remaining 
reversionary  and  contingent,  could  properly  be  turned  into  money  and 
applied  in  payment  of  the  legacy;  if  they  could  be  so  applied,  time 
would  run  from  the  date  when  they  became  applicable  {In  re  Blachford, 
1884,  27  Ch.  D.  676 ;  In  re  Johnson,  1885,  29  Ch.  D.  964;  In  re  Oiven, 
[1894]  3  Ch.  220). 

(c)  Rights  to  Real  Propert^j.—Ey  the  2nd  section  of  37  &  38  Vict, 
c.  57,  which  provides  the  period  of  limitation  within  which  most  claims 
to  real  property  must  be  enforced,  no  person  can  make  an  entry  or 
distress  or  bring  an  action  or  suit  to  recover  any  land  or  rent  but  within 
twelve  years  next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress  or  to  bring  such  action  or  suit  shall  have  first  accrued  to 
some  person  through  whom  he  claims;  if  such  right  shall  not  have 
accrued  to  any  person  through  whom  he  claims,  the  entry  or  distress 
must  be  made  or  the  action  brought  within  twelve  years  next  after  the 
time  at  which  the  right  to  make  the  entry,  etc.,  or  to  bring  the  action 
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shall  have  first  accrued  to  the  person  who  makes  the  entry,  etc.,  or 
brings  the  action.  Eent,  as  here  used,  means  generally  rent  existing 
as  an  inheritance,  and  not  rent  reserved.  Every  case  which  falls 
within  the  terms  of  this  section  is  governed  by  its  provisions — e.y. 
when  no  payment  of  an  annuity  charged  on  land  has  been  made,  the 
annuity  is  extinguished  twelve  years  after  the  first  right  to  distrain 
accrues  after  the  testator's  death.  In  those  cases  in  which  doubt  and 
difficulty  might  occur  a  number  of  provisions  of  3  &  4  Will.  iv.  c.  27, 
and  37  &  38  Vict.  c.  57,  explain  "  the  time  at  which  the  right  to  make 
an  entry  or  distress  or  to  bring  an  action  shall  be  deemed  to  have  first 
accrued  "  (see  James  v.  Salter,  1837,  3  Bing.  N.  C,  at  p.  553).  These 
provisions  are  to  be  found  in  the  3rd,  4th,  6th,  7th,  8th,  and  9th  sections 
of  4  Will.  IV.  c.  27,  and  the  2nd  section  of  37  &  38  Vict.  c.  57.  [See 
Walker  v.  Yalden,  [1902]  2  K.  B.  304.] 

The  effect  of  the  expiration  of  the  statutory  period  of  limitation  for 
actions  to  recover  real  property  is  not  only  to  bar  the  right  of  action  of 
the  person  against  whom  time  is,  but  to  extinguish  his  title  altogether 
(3  &  4  Will.  IV.  c.  27,  s.  34). 

[In  order  to  acquire,  by  the  Statute  of  Limitations,  a  title  to  land 
which  has  a  known  owner,  that  owner  must  have  lost  his  right  either 
by  being  dispossessed  of  it,  or  by  having  discontinued  in  possession  of  it 
{Lancaster  v.  Eve,  1859,  5  C.  B.  N.  S.  715,  723,  725  ;  Littledale  v.  Liver- 
'pool  College,  [1900]  1  Ch.  19 ;  PMlpot  v.  Bath,  [1905]  W.  N.  114). 

No  Statute  of  Limitations  is  applicable  to  a  charge  on  personal  estate, 
whether  by  way  of  vendor's  lien  or  otherwise ;  consequently,  the  right 
to  the  recovery  of  the  debt  is  not  barred  by  lapse  of  time,  and  interest 
is  recoverable  for  the  whole  period  from  the  date  on  which  the  debt 
was  incurred  (Davies  v.  Thomas,  [1900]  2  Ch.  462;  In  reStucley,  [1906] 
1  Ch.  67.] 

III.  Effect  of  Disability,  Acknowledgment,  and  Part-Payment  in 
Preventing  the  Operation  of  the  Statutes  of  Limitations. 

(1)  Disabilities. — {a)  Under  the  Limitation  Act,  1623,  s.  27,  as 
altered  by  the  Mercantile  Law  Amendment  Act,  1856,  s.  10,  and  4  &  5 
Anne,  c.  3,  s.  19,  and  by  the  Married  Women's  Property  Act,  1882,  if  at 
the  time  of  the  accrual  of  the  cause  of  action  the  person  to  whom  a 
cause  of  action  has  accrued  be  an  infant  or  of  unsound  mind,  or  if  the 
person  against  whom  a  cause  of  action  has  accrued  be  beyond  the  seas 
{i.e.  be  out  of  the  United  Kingdom  of  Great  Britain  or  Ireland  or  the 
Isle  of  Man  or  the  Channel  Isles  or  the  adjacent  islands),  the  statute 
does  not  run  until  the  person  to  whom  the  cause  of  action  has  accrued 
comes  of  age  or  recovers  from  his  insanity,  or  the  person  against  whom 
the  cause  of  action  has  accrued  comes  from  beyond  the  seas.  The 
absence  beyond  the  seas  of  one  of  two  or  more  "joint  debtors"  is  pro- 
vided for  by  sec.  11  of  19  &  20  Vict.  c.  27.  As  to  the  effect  of  successive 
disabilities  and  the  right  of  personal  representatives  of  persons  dying 
under  disability,  see  Darby  and  Bosanquet,  2nd  ed.,  p.  61. 

ih)  The  provisions  of  3  &  4  Will.  iv.  c.  42,  s.  4,  as  altered  by  the 
Mercantile  Law  Amendment  Act,  are  now  practically  the  same  as  those 
of  the  Limitation  Act,  1623,  as  amended  by  the  statutes  given  above. 

(c)  As  to  37  &  38  Vict.  c.  57,  s.  8,  there  is  no  express  provision  for 
disabilities,  but  the  disabilities  of  infancy  and  lunacy  are  practically 
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provided  for,  as  a  present  right  to  receive  the  money  cannot  in  the  case 
of  infancy  or  lunacy  accrue  to  "  some  person  capable  of  giving  a  discharge 
for  the  same."  The  disability  of  marriage  has  been  removed  by  the 
Married  "Women's  Property  Act,  1882. 

{cl)  As  to  sec.  42  of  3  &  4  Will.  iv.  c.  27,  there  is  no  provision, 
express  or  implied,  for  disabilities. 

{e)  As  to  real  property,  the  provisions  relating  to  disabilities  are  to 
be  found  in  the  3rd,  4th,  and  5th  sections  of  37  &  38  Vict.  c.  57,  and  the 
18th  section  of  3  &  4  Will.  iv.  c.  27,  as  altered  by  the  9th  section  of 
37  &  38  Vict.  c.  57.  The  disabihties  provided  for  are  infancy,  coverture, 
and  lunacy.  Coverture  since  the  Married  Women's  Property  Act,  1882, 
can  now  only  be  a  disability  when  the  marriage  has  taken  place  and 
the  wife's  title  to  the  property  has  accrued  before  the  1st  January  1883. 
No  provisions  are  made  for  disabilities  in  actions  to  recover  rights  of 
presentation  to  a  benefice  (Darby  and  Bosanquet,  2nd  ed.,  p.  491). 

[Where  time,  under  the  Statute  of  Limitations,  has  commenced  to 
run  in  favour  of  a  person  in  possession  of  land  against  an  owner,  who 
is  under  no  disability,  the  running  of  the  time  is  not  interrupted  by  the 
infancy  of  a  person  succeeding  to  the  owner's  interest,  even  if  the 
title  is  in  trustees  {Murray  v.  Watkins,  1898,  62  L.  T.  796 ;  Garner  v. 
Wingrove,  [1905]  2  Ch.  233).] 

(2)  Acknowledgments  and  Part-Payment. — (a)  Under  the  Limitation 
Act,  1623. 

(a)  Acknowledgments. — This  Act  contained  no  specific  provision  as  to 
acknowledgment  of  indebtedness,  but  by  the  interpretation  put  upon  it  an 
acknowledgment  of  a  debt,  which  by  Lord  Tenterden's  Act,  9  Geo.  iv. 
c.  14,  s.  1,  must  be  in  writing,  but  need  not  be  stamped  {ibid.  s.  8),  takes 
a  debt  out  of  the  operation  of  the  statute.  The  effect  of  an  acknow- 
ledgment is  confined  to  cases  of  debt  and  cannot  apply  to  cases  of  tort 
or  to  unliquidated  damages  for  breach  of  contract  (see  Darby  and 
Bosanquet,  2nd  ed.,  p.  105).  The  leading  case  on  acknowledgments 
under  this  Act  is  Tanner  v.  Smart,  1827,  6  Barn.  &  Cress.  603 ;  30  E.  E. 
461,  which  decides  that  upon  a  general  acknowledgment  a  general  promise 
to  pay  may  and  ought  to  be  implied,  but  that  nothing  can  take  a  debt 
out  of  the  statute,  unless  it  amounts  to  an  express  promise  to  pay 
or  an  unconditional  acknowledgment  of  the  debt  from  which  such  an 
express  promise  may  be  implied.  The  question  whether  an  acknow- 
ledgment is  sufficient  or  enough  to  amount  to  a  promise  to  pay  must 
depend  upon  the  words  of  each  particular  acknowledgment.  [See 
La7igrish  v.  Watts,  [1903]  1  K.  B.  636  ;  Taylor  v.  Eollard,  [1902]  1  K.  B. 
676;  In  re  Emmett,  [1906]  W.  N.  201.]  For  instances  of  sufficient  and 
insufficient  acknowledgments,  see  Darby  and  Bosanquet,  2nd  ed.,  pp.  69 
to  91.  Sec.  13  of  the  Mercantile  Law  Amendment  Act,  1856,  provides 
for  an  acknowledgment  by  an  agent  (see  In  re  Hale,  [1899]  2  Ch.  107), 
and  sec.  1  of  9  Geo.  iv.  c.  14,  contains  the  provisions  relating  to  an 
acknowledgment  by  one  joint  contractor.  Acknowledgment  to  an  agent 
has  the  same  effect  as  acknowledgment  to  a  principal  {Beidey  v.  Power, 
1833,  Hayes  &  J.  368 ;  Edmonds  v.  Goater,  1852,  15  Beav.  415 ;  51  E.  E. 
598 ;  but  an  acknowledgment  to  a  stranger  under  this  Act  is  altogether 
inoperative  {Grcnfcll  v.  Girdlestone,  1837,  2  Y.  &  C.  Ex.  676).] 

[Payment  on  account  of  a  simple  contract  debt  of  the  testator  by  the 
devisee  for  life  of  a  part  of  his  real  estate  is  sufficient  to  keep  a  right  of 
action  alive  not  only  as  against  the  person  making  it,  but  as  against  all 
other  persons  interested  in  the  real  estate  so  as  to  entitle  a  simple 
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contract  creditor  to  an  order  for  the  administration  of  the  whole  of  the 
testator's  real  estate  (Boddarn  v.  Moiiey,  1857,  1  De  G.  &  J.  1 ;  Dihh  v. 
Walker,  [1893]  2  Ch.  429;  In  re  Chant,  [1905]  2  Ch.  225;  In  re  Lacey, 
[1907]  1  Ch.  330). 

{P)  Part-Payment. — By  the  judicial  interpretation  of  the  Limitation 
Act,  1623,  part-payment  of  the  principal  or  payment  of  interest  on  a 
debt  takes  the  debt  out  of  the  operation  of  the  statute,  and  the  effect 
of  such  a  payment  is  recognised  and  preserved  by  Lord  Tenterden's  Act, 
9  Geo.  IV.  c.  14,  s.  1.  The  principle  of  the  doctrine  of  part-payment  or 
payment  of  interest  is  that  any  such  payment  is  an  acknowledgment 
of  the  existence  of  the  debt,  and  from  it  the  law  raises  an  implication 
of  a  promise  to  pay  the  residue.  Payment  by  an  agent  has  the  same 
effect  as  payment  by  the  principal,  and  payment  to  an  agent  the  same 
effect  as  payment  to  the  principal.  The  payment  need  not  be  actually 
made  in  money,  but  any  mutual  agreement  which  is  intended  to  have 
the  effect  of  discharging  the  party  indebted  will  have  the  same  effect 
as  actual  payment  in  money  {Worthington  v.  Grimsditch,  1845,  7  Q.  B. 
479).  When  there  are  debts  due  on  both  sides,  and  the  accounts  are 
gone  through  and  a  balance  struck,  this  amounts  to  a  payment  on  either 
side  {Asliby  v.  James,  1843,  11  Mee.  &  W.  542;  63  R  E.  676).  As  to 
the  effect  of  part-payment  or  payment  of  interest  by  one  of  several 
contractors  or  one  of  several  executors  and  administrators,  see  sec.  14 
of  the  Mercantile  Law  Amendment  Act,  1856. 

Q})  Acknowledgments  and  part-payment  under  3  &  4  Will.  iv.  c.  42, 
s.  5.  Express  provisions  are  made  by  this  section  exempting  a  specialty 
debt  from  the  operation  of  the  statute,  when  an  acknowledgment  in 
writing  has  been  made  by  the  party  liable  or  his  agent,  or  by  part- 
payment  on  account  of  principal  or  interest.  The  principles  governing 
acknowledgments  under  this  Act  are  altogether  different  from  the  prin- 
ciples governing  acknowledgments  under  the  Limitation  Act,  1623.  An 
acknowledgment  even  if  made  to  a  stranger  is  operative  under  this  Act,, 
while  it  would  be  wholly  inoperative  under  the  Limitation  Act,  1623. 
Under  3  &  4  Will.  iv.  c.  42,  an  acknowledgment  cannot  operate  as  a  new 
promise,  as  a  promise  by  specialty  cannot  be  supported  by  a  promise  not 
by  specialty.  The  question  whether  a  payment  is  an  acknowledgment 
that  more  is  due  will  be  the  same  under  this  statute  as  under  the- 
Limitation  Act,  1623. 

(c)  Acknowledgments  and  part-payment  under  37  &  38  Vict.  c.  57,. 
8.  8,  and  sec.  42  of  3  &  4  Will.  iv.  c.  27.  Payment  of  some  part  of  the 
principal  or  some  interest  or  an  acknowledgment  of  the  right  given  in 
writing  by  the  person  by  whom  the  money  is  payable  or  his  agent  ta 
the  person  entitled  thereto  or  his  agent,  keeps  alive  the  right  of  action 
in  cases  governed  by  sec.  8  of  37  &  38  Vict.  c.  57.  A  similar  acknow- 
ledgment of  arrears  keeps  alive  the  right  in  cases  governed  by  sec.  42 
of  3  &  4  Will.  IV.  c.  27. 

[It  is  not  an  acknowledgment  sufficient  to  satisfy  the  requirements, 
of  sec.  42  of  the  Keal  Property  Limitation  Act,  1833,  for  one  of  two 
executors  and  devisees  in  trust  of  real  estate  to  acknowledge,  against 
the  wishes  of  his  co-trustee,  that  more  than  six  years'  interest  is  due  on 
a  mortgage  created  by  the  testator  whose  estate  they  were  administering 
(Asthiry  v.  Asthury,  Stirling,  J.,  [1898]  2  Ch.  111). 

Where  a  mortgagor  applies  by  summons  as  against  the  mortgagee 
that  a  fund  in  Court  in  an  administration  action,  being  the  proceeds  of 
sale  of  tlie  mortgaged  property  may  be  paid  out  to  him  (the  mortgagor) 
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after  payment  thereout  to  the  mortgagee  of  six  years'  interest  only,  in 
addition  to  the  principal,  he  is  in  the  same  position  as  if  he  had  brought 
an  action  for  redemption,  and  therefore  cannot  recover  the  fund  except 
upon  the  usual  redemption  terms  of  payment  of  principal,  together  with 
full  arrears  of  interest.  Sec.  42  of  the  Keal  Property  Limitation  Act, 
1833,  has  no  application  to  such  a  case  {In  re  Lloyd,  [1903]  1  Ch.  385, 
C.  A. ;  and  see  also  In  re  Hazeldines  Trs.,  [1907]  1  Ch.  686).] 

{d)  Acknowledgment  of  Title  to  Real  Fro'perty. — By  the  14th  section 
of  3  &  4  Will.  IV.  c.  27,  an  acknowledgment  of  title  given  in  writing 
to  the  person  entitled  to  land  or  rent  by  the  person  in  possession  or  in 
receipt  of  the  profits  or  in  receipt  of  the  rent  or  his  agent  is  tantamount 
to  possession  of  the  land  or  receipt  of  the  rent,  and  prevents  the  statute 
running  against  the  person  entitled.  Signature  of  such  an  acknow- 
ledgment by  an  agent  is  insufficient  {Ley  v.  Feter,  1858,  3  H.  &  N.  101), 
but  signature  by  the  direction  of  the  person  in  possession  in  his  presence 
is  of  the  same  eflect  as  signature  by  the  person  in  possession  himself 
{Lessee  of  Corporation  of  Dublin  v.  Judge,  1847,  11  Ir.  L.  K.  8).  No 
particular  form  of  acknowledgment  is  necessary,  but  anything  from 
which  an  admission  of  ownership  in  the  person  to  whom  it  is  given  is 
sufficient  {Incorporated  Society  v.  Richards,  1841,  1  Dr.  &  War.  258). 
There  is  an  important  distinction  between  the  acknowledgment  of  title 
to  real  property  and  the  acknowledgment  of  a  debt.  An  acknowledg- 
ment of  a  debt  is  good  even  if  made  after  the  expiration  of  the  statutory 
period  of  limitation,  because  those  Statutes  of  Limitations  which  apply 
to  personal  actions  only  bar  remedy  and  do  not  extinguish  the  right. 
But  sec.  34  of  3  &  4  Will.  iv.  c.  27,  extinguishes  the  title  of  the  person 
out  of  possession  after  the  lapse  of  the  statutory  period,  and  no  acknow- 
ledgment subsequent  to  the  lapse  can  revive  the  right  {Saunders  v. 
Saunders,  1882, 19  Ch.  D.  373).  [As  to  what  equivocal  acts  will  deprive 
a  plaintiff  of  a  prescriptive  right  to  land  under  the  Statute  of  Limita- 
tions, see  Littledale  v.  Liverpool  College,  [1900]  1  Ch.  19.] 

Mm^tgagor  and  Mortgagee. — The  provisions  of  sec.  14  of  3  &  4  Will.  iv. 
c.  27,  which  have  been  just  referred  to,  would  operate  to  preserve  the 
mortgagee's  right  to  the  mortgaged  land,  if  a  written  acknowledgment 
of  title  were  given  by  the  person  in  possession.  The  mortgagee's  right 
to  recover  land  (but  not  rent)  is  also  kept  alive  by  the  payment  of  any 
part  of  the  principal  money  or  the  interest  secured  by  the  mortgage 
in  consequence  of  the  provisions  of  7  Will.  iv.  and  1  Vict.  c.  28,  which 
preserves  the  mortgagee's  right  of  entry  for  twelve  years  next  after  such 
payment.  But  the  payment  must  be  by  a  person  liable  as  mortgagor  or 
by  some  person  on  his  behalf,  and  neither  payment  nor  acknowledgment 
would  be  of  any  effect  if  made  after  the  statute  has  run  against  the 
mortgagee,  except  when  an  acknowledgment,  if  made  by  deed,  might 
operate  by  way  of  estoppel  {Hemming  v.  Blanton,  1873,  42  L.  J.  C.  P. 
158  ;  Grefjson  v.  Hindley,  1846, 10  Jur.  383  ;  Kibble  v.  Fairthome,  [1895] 
1  Ch.  219 ;  [In  re  Haz'eldine's  Trs.,  [1907]  1  Ch.  686).  As  to  eti'ect  of 
adverse  possession  which  has  commenced  to  run  before  the  date  of  the 
mortgage,  see  Thornton  v.  France,  [1897]  2  Q.  B.  143 ;  and  as  to  where 
adverse  possession  commences  after  the  date  of  the  mortgage,  see 
Liulhrook  v.  LudbrooJc,  [1901]  2  K.  B.  96]. 

A  tenancy  at  will  is  determined  by  a  mortgage  of  the  premises  by 

the  landlord  as  soon  as  such  mortgage  conies  to  the  knowledge  of  the 

tenant.     If  the  tenant  continues  in  possession,  a  new  tenancy  may  be 

created  for  tlie  purpose  of  preventing  the  Statute  of  Limitations  running 
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against  the  landlord,  notwithstanding  the  fact  that  such  tenancy  would 
not  have  been  valid  as  against  the  mortgagee  {Jarvmn  v.  Hale,  68  L.  J. 
Q.  B.  681 ;  [1899]  1  Q.  B.  994). 

A  tenancy  at  will,  where  the  tenant  pays  no  rent,  is  not  determined 
by  the  entry  of  the  landlord  on  the  premises  to  do  repairs  without 
objection  on  the  part  of  the  tenant.  Such  an  entry  would  not  interrupt 
the  acquisition  by  the  tenant  of  a  title  under  the  Statute  of  Limitations 
{Lynes  v.  Snaith,  [1899]  1  Q.  B.  486).  Where  the  lessee  of  premises 
redeemed  the  land  tax  charged  thereon,  under  the  Land  Tax  Kedemption 
Act,  1802,  and  charged  the  land  with  an  annual  payment  by  way  of 
interest,  and  ceased  to  pay  for  several  years,  it  was  held  that  the  case 
fell  within  either  sec.  1  or  sec.  8  of  the  Eeal  Property  Limitation  Act, 
1874,  and  that  a  claim  for  payment  was  barred  (Skene  v.  Cook,  C.  A., 
[1902]  1  K.  B.  682).  As  to  leaseholds,  see  Walter  v.  Yalde7i,  Div.  Ct., 
[1902]  2  K.  B.  304;  and  Uast  Stonehmse  U.  D.  Council  v.  Willoiighhy, 
Channell,  J.,  [1902]  2  K.  B.  318. 

The  provisions  relating  to  acknowledgments  as  keeping  alive  the 
mortgagor's  right  to  redeem  are  to  be  found  in  the  7th  section  of 
37  &  38  Vict.  c.  57.  By  this  section  time  does  not  run  against  the 
mortgagor's  right,  if  an  acknowledgment  in  writing  of  the  mortgagor's 
title  is  given  to  the  mortgagor  or  some  person  claiming  his  estate,  or 
to  the  agent  of  the  mortgagor  or  person  so  claiming,  signed  by  the 
mortgagee  or  person  claiming  through  him.  Such  an  acknowledgment 
must  be  given  before  the  expiration  of  the  statutory  period  or  it  will 
have  no  effect. 

[Payment  by  a  person  who  as  between  himself  and  the  mortgagor 
is  bound  to  pay  is  within  sec.  8  of  the  Eeal  Property  Limitation  Act, 
1874  (Bradshaw  v.  Widdrington,  [1902]  2  Ch.  430). 

A  mortgagor  claiming  to  redeem  in  a  foreclosure  action  must  pay 
all  arrears  of  interest  {Dingle  v.  Coppen,  [1899]  1  Ch.  726).  Sec.  42  of 
3  &  4  Will.  IV.  c.  27,  only  bars  the  mortgagee's  remedy  by  "  distress  action 
or  suit ; "  he  may  enforce  his  claim  by  any  lien  or  right  of  retainer  {In  re 
Lloyd,  [1903]  1  Ch.  835). 

Though  the  remedy  on  the  covenant  is  merged  in  a  judgment,  and 
a  judgment  carries  only  4  per  cent,  interest,  a  mortgage  may  entitle  the 
mortgagee  to  retain  his  security  till  paid  interest  at  the  rate  provided 
by  the  covenant  {Economic  Life  Assurance  Society  v.  Ushorne,  [1902] 
A.  C.  147). 

As  to  the  devolution  of  mortgaged  land  on  a  death  intestate,  when 
the  equity  of  redemption  is  barred,  see  In  re  Loveridge,  [1902]  2  Ch.  859.] 

Dower. — In  the  case  of  arrears  of  dower  which  by  the  41st  section 
of  3  &  4  Will.  IV.  c.  27,  cannot  be  recovered  for  a  longer  period  than  six 
years,  no  provision  is  made  for  the  giving  of  any  acknowledgment. 

Right  of  Presentation. — No  provision  is  made  for  acknowledgments 
in  actions  respecting  rights  of  presentation,  the  limitation  of  which  is 
provided  by  sees.  30  to  33  of  3  &  4  Will.  iv.  c.  27. 

IV.  Cases  to  which  the  Statutes  of  Limitations  do  not  Apply. 

TrusteeSy  etc. — When  any  person  is  in  receipt  of  money  or  is  in 
possession  of  land,  etc.,  as  trustee,  agent,  partner,  guardian,  or  in  any 
other  fiduciary  capacity,  the  Statutes  of  Limitations  do  not  run  against 
such  a  person.  This  was  the  rule  of  Courts  of  equity,  and  was  made 
a  statutory  provision  by  the  Judicature  Act,  1873,  s.  25,  subs.  2,  that 
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no  claims  of  a  cestui-que  trust  against  his  trustee  for  any  property  held 
on  an  express  trust  or  in  respect  of  any  breach  of  such  trust  shall 
be  held  to  be  barred  by  any  Statute  of  Limitations.  [Of.  Burdick  v. 
Carrich  1870,  L.  K.  5  Ch.  233;  Soar  v.  Ashivell,  [1893]  2  Q.  B.  390; 
North  American  Land  and  Timber  Co.  v.  Watkins,  [1904]  1  Ch.  242; 
2  Ch.  233 ;  In  re  Mackay,  [1906]  1  Ch.  25.]  And  by  sec.  25  of  3  &  4 
Will.  IV.  c.  27,  the  right  of  a  cestui-que  trust  to  bring  a  suit  against  a 
trustee  to  recover  land  or  rent  is  to  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  the  land  or  rent  is  conveyed  to 
a  purchaser  for  a  valuable  consideration,  and  shall  then  be  deemed 
to  have  accrued  only  as  against  such  purchaser  and  any  person  claiming 
through  him. 

The  Trustee  Act,  1888,  gives  some  protection  to  trustees  in  allowing 
them  in  certain  cases  to  avail  themselves  of  the  benefits  of  the  Statutes 
of  Limitations  and  of  lapse  of  time  as  a  defence  in  actions  brought 
against  them.  This  Act  does  not  apply  where  the  claim  against  the 
trustee  is  founded  upon  any  fraud  or  fraudulent  breach  of  trust 
to  which  the  trustee  was  party  or  privy,  or  is  to  recover  trust  property 
or  the  proceeds  thereof  still  retained  by  the  trustee  or  previously 
received  by  him  and  converted  to  his  use.  As  to  the  interpretation 
put  on  this  Act,  see  Wassell  v.  Leggatt,  [1896]  1  Ch.  554 ;  Collings 
V.  Wade,  [1896]  1  Ir.  E.  340 ;  Leahy  v.  Be  Moleyns,  [1896]  1  Ir.  K.  206 ; 
How  V.  Earl  Winterton,  [1896]  2  Ch.  626  ;  Somerset  v.  Foulett,  [1894] 
1  Ch.  231;  Want  v.  Campain,  1893,  9  T.  L.  R.  254;  Thome  v.  Heard, 
[1893]  3  Ch.  530 ;  [1894]  1  Ch.  599 ;  [1895]  App.  Cas.  495 ;  Mara  v. 
Browne,  [1895]  2  Ch.  69 ;  [1896]  1  Ch.  199 ;  Moore  v.  Knight,  [1894] 
1  Ch.  547 ;  In  re  Swain,  [1891]  3  Ch.  233 ;  In  re  Page,  [1893]  1  Ch. 
304;  In  re  Bowden,  1890,  45  Ch.  D.  444;  In  re  Gurney,  [1893]  1  Ch. 
590 ;  In  re  Timmis,  Nixon  v.  Smith  [1902]  1  Ch.  176. 

Fraud. — Where  the  discovery  of  a  cause  of  action  is  prevented  by 
fraud,  the  statute  does  not  run  until  the  fraud  has  been  discovered 
or  might  with  reasonable  diligence  have  been  discovered  {Ecclesiastical 
Commissioners  for  England  v.  North-Eastern  Ely.  Co.,  1877,  4  Ch.  D. 
845).  The  statute  is  no  answer  to  a  claim  in  respect  of  a  concealed  and 
fraudulent  trespass  in  the  working  of  coal  mines  so  long  as  the  party 
defrauded  remains  in  ignorance  without  any  fault  or  laches  of  his  own 
{Balli  Coal  Mining  Co.  v.  Osborne,  [1899]  A.  C.  351 ;  see  also  In  re  Astley 
<S:  Tyldesley  Coal  Co.,  1899,  68  L.  J.  Q.  B.  252).  Where  there  has 
been  fraudulent  misappropriation,  the  statute  does  not  run  till  the 
discovery  of  the  fraud  {In  re  Crosley,  1887,  35  Ch.  D.  266).  Generally, 
the  exception  of  fraud  from  the  operation  of  the  statutes  ceases  when 
the  facts  have  been  discovered ;  but  as  between  partners  concealed 
fraud  is  a  bar  to  the  operation  of  the  statutes,  even  if  such  fraud  might 
have  been  discovered  at  the  time  if  reasonable  caution  had  been  used, 
a  partner  being  entitled  to  rely  on  the  good  faith  of  his  partners 
{Betjemann  v.  Betjemann,  [1895]  2  Ch.  474).  With  reference  to  real 
property  the  26th  section  of  3  &  4  Will.  iv.  c.  27,  provides  that  in  case 
of  concealed  fraud  the  right  shall  be  deemed  to  have  accrued  at  and 
not  before  the  time  at  which  the  fraud  shall  or  with  reasonable  diligence 
might  have  been  first  known  or  discovered.  [The  fraud  alleged  must  be 
the  fraud  of  the  person  setting  up  the  statute  or  of  some  one  through 
whom  he  claims  {MCallum  v.  MCallum,  [1901]  1  Ch.  143).  Concealed 
fraud  must  be  pleaded  with  the  utmost  particularity  or  the  pleading 
may  be  struck  out  under  Order  25,  r.  4,  or  under  the  inherent  juris- 
diction of  the  Court  {Ann.  Prac,  1907,  p.  231).] 
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Petition  of  Right. — No  Statute  of  Limitation  applies  to  a  petition 
of  right,  and  the  Crown  cannot  plead  any  statute  in  answer  to  such 
a  petition  {Ritstomjee  v.  R.,  1876,  1  Q.  B.  D.  487),  except  in  the  case 
of  a  petition  of  right  in  respect  of  the  personal  estate  of  any  deceased 
person,  as  to  which  see  47  &  48  Vict.  c.  71,  s.  3. 

Crown  Debts. — The  Crown  is  not  affected  by  the  Statutes  of  Limita- 
tions except  those  which  expressly  refer  to  real  property  belonging 
to  it.  A  Crown  debt  is  not  barred  by  any  lapse  of  time,  and,  if  a  debt 
not  barred  by  the  statute  is  vested  in  the  Crown,  it  will  never  be  barred 
as  against  the  Crown. 

Action  in  rem. — An  action  in  rem  for  damages  to  a  ship  by  collision 
is  not  within  the  Statute  of  James  or  within  any  Statute  of  Limitations. 
See  Collisions  at  Sea. 

Action  for  a  Mandamus. — No  Statute  of  Limitations  applies  to  an 
action  for  a  onandamus,  but  the  granting  of  a  mandamus,  being  within 
the  discretion  of  the  Court,  would  probably  be  refused  if  applied  for 
when  there  has  been  a  considerable  interval  of  time  after  the  default 
in  consequence  of  which  the  mandamus  is  asked  for.  [The  Statute  of 
Limitations  must  be  pleaded  specially  except  in  actions  for  the  recovery 
of  land,  when  a  defendant  in  possession  may  plead  generally  that  he  is  in 
possession  and  yet  rely  on  the  statute  {Ann.  Prac,  1907,  248,  Order  19, 
r.  65  ;  Order  21,  r.  21),  and  as  to  County  Courts,  see  Eaton  v.  Tapleij, 
[1899]  1  Q.  B.  593 ;  see  also  Land  Tax,  Lunacy,  Vendor  and  Pukchaser.] 

\_Authorities. — Darby  and  Bosanquet's  Statutes  of  Limitations,  2nd 
ed.,  1893,  and  supplement,  1899;  Hewitt  on  the  Statutes  of  Limitations, 
1893;  Banning  on  the  Limitation  of  Actions,  3rd  ed.,  1906.] 

Limitation  of  Liability.— Under  the  Merchant  Shipping 
Act,  1894,  s.  502,  the  owner  of  a  British  sea-going  ship  or  share  therein 
is  not  liable  to  make  good  any  loss  or  damage  happening  without  his 
actual  fault  or  privity  when  (1)  any  goods,  merchandise,  or  other  things 
put  on  board  his  ship  are  lost  or  damaged  by  fire  on  board ;  (2)  when 
any  gold,  silver,  diamonds,  jewels,  or  precious  stones  put  on  board  his 
ship,  of  which  the  value  has  not  been  declared  by  the  owner  or  shipper 
in  the  bill  of  lading  or  otherwise  in  writing,  are  lost  or  damaged,  by 
robbery,  embezzlement,  etc.  Under  this  section  a  shipowner  has  been  held 
exempt  where  cargo  was  damaged  by  fire  owing  to  the  negligence  of  the 
crew  in  overheating  a  stove,  and  smoke  and  water  used  to  put  out  the 
fire  {The  Diamond,[l^^^  P.  282  ;  10  Asp.  286).  This  provision  and  the 
following  sections  of  the  Merchant  Shi;^ping  Act,  1894,  ss.  503-509, 
apply  to  the  owners,  builders,  or  other  parties  interested  in  any  ship 
built  in  any  place  in  the  British  dominions  from  her  launching  till  her 
registration  (under  s.  2,  M.  S.  A.,  1894),  and  this  qualifies  sec.  508  below 
(M.  S.  A.,  1898,  ss.  1,  2),  but  sec.  502  is  not  extended  by  this  provision 
to  the  owner  of  any  ship  or  share  therein  after  she  has  become  a  foreign 
Bhip  (M.  S.  A.,  1906,  s.  70).  For  this  purpose  (ship  launched  but  not 
registered)  the  tonnage  of  a  ship  is  ascertained,  as  provided  by  sec.  503, 
subs.  2  {h)  and  (c),  of  1894,  with  regard  to  foreign  ships  (M.  S.  A,  1898, 
8.  3),  and  "  ship  "  includes  every  description  of  vessel  used  or  intended 
to  be  used  in  navigation  not  propelled  by  oars,  and  whether  completed 
or  in  course  of  completion  or  construction  (s.  4). 

As  already  seen  under  Collisions  at  Sea,  the  owner,  which  includes 
for  the  purposes  of  sees.  502-509  of  the  Merchant  Shipping  Act,  1894,  any 
charterer  to  which  the  ship  is  demised  (M.  S.  A.,  1906,  s.  71,  neutralis- 
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iiig  The  Steam  Hojiper,  No,  66,  [1906]  P.  34),  of  a  ship,  whether  British 
or  foreign,  is  entitled  in  the  following  cases — viz.,  where  loss  of  life 
or  personal  injury  is  caused  to  any  person  being  carried  in  his  ship,  or 
where  damage  or  loss  is  caused  to  any  goods,  merchandise,  or  other 
things  on  board  his  ship,  or  where  any  loss  of  life  or  personal  injury 
is  caused  to  any  person  carried  in  any  other  vessel  by  reason  of  the 
improper  navigation  of  his  ship,  or  where  any  loss  or  damage  is  caused 
to  any  other  vessel,  or  any  goods,  etc.,  on  board  any  other  vessel,  by 
reason  of  the  improper  navigation  of  his  ship,  in  each  case  such  loss, 
damage,  or  injury,  being  without  his  actual  fault  or  privity, — to  limit 
his  liability  in  respect  of  loss  of  life  or  personal  injury,  either  alone  or 
together  with  loss  of  or  damage  to  vessels,  goods,  etc.,  to  £15  for  each 
ton  of  his  ship's  tonnage,  and  in  respect  of  loss  of  or  damage  to  vessels, 
goods,  etc.,  whether  there  be  in  addition  loss  of  life  or  personal  injury  or 
not,  to  £8  for  each  ton  of  his  ship's  tonnage  (s.  503  (1)  of  M.  S.  A.,  1894). 
This  limitation  of  liability  may  be  in  contract  as  well  as  in  tort,  e.g.  a 
railway  company  which  carries  passengers  by  sea  may  limit  its  liability 
to  them  {L.  &  S.-W.  Ely.  Co.  v.  James,  1872,' L.  K.  8  Ch.  241).  Under 
the  above  section  except  where  the  loss  or  injury  is  to  persons  or  things 
on  board  the  shipowner's  ship,  limitation  of  liability  is  only  allowed 
in  cases  of  collision  between  two  ships,  whether  belonging  to  the  same 
owner  or  not  {The  Petrel,  [1893]  P.  320),  and  is  not  applicable  where  the 
ship  collides  with  a  wall,  pier,  etc.,  for  her  liability  is  then  unlimited. 

The  limitation  of  a  shipowner's  liability  under  sec.  503  above,  in 
respect  of  loss  or  damage  to  vessels,  goods,  merchandise,  etc.,  has, 
however,  been  lately  extended  to  all  cases  where,  without  his  actual 
fault  or  privity,  loss  or  damage  is  caused  to  property  or  rights  of  any 
kind,  whether  on  land  or  water,  or  fixed  or  moveable,  by  reason  of 
improper  navigation  or  management  of  his  ship ;  and  correlatively  the 
owners  of  a  dock  or  canal,  or  a  harbour  or  conservancy  authority  (as 
defined  in  the  M.  S.  A.,  1894),  where,  without  their  actual  fault  or 
privity,  loss  or  damage  is  caused  to  any  vessel  or  goods,  merchandise, 
etc.,  in  any  vessel,  are  not  liable  for  more  than  £8  for  each  ton  of  the 
tonnage  of  the  largest  registered  British  ship  which  at  the  time  of 
such  loss  is  or  has  been  within  five  years  within  the  area  of  their 
jurisdiction,  and  a  ship  is  not  deemed  to  have  been  so  by  reason  of  her 
having  been  built  or  fitted  out  there  or  having  sheltered  there,  or  passed 
through  on  a  voyage  between  places  outside  it,  or  having  loaded  or 
unloaded  passengers  or  mails  there.  The  tonnage  of  ships  for  this 
purpose  is  then  ascertained  according  to  sees.  503  and  504  of  the 
Merchant  Shipping  Act,  1894,  and  the  register  of  any  ship  is  sufficient 
evidence  of  the  gross  and  registered  tonnage  {Board  of  Trade  v.  Glenparky 
[1904]  1  K.  B.  682;  9  Asp.  550).  This  limitation  applies  to  the  whole 
of  the  losses  arising  on  one  occasion,  though  such  losses  or  damages  are 
sustained  by  more  than  one  person,  and  whether  the  liability  is  at 
common  law  or  by  statute,  but  it  is  not  to  impose  any  liability  where 
none  such  could  have  existed  otherwise  (M.  S.  A.,  1900,  ss.  1,  2,  3). 

In  cases  of  collision  between  two  ships  (and  a  yacht  is  a  "  ship  "), 
the  right  to  limit  liability  may  be  excluded  by  contract  between  the 
two  shipowners,  e.g.  rules  of  a  yacht  regatta,  under  which  any  yacht 
fouling  another  in  consequence  of  neglect  of  the  racing  rules  was 
bound  to  pay  "  all  damages "  {The  Satanita,  [1897]  App.  Cas.  59). 
The  words  "improper  navigation"  include  improper  overlooking  of 
machinery   on   shore,    owing   to   which   the    ship    steered   badly   and 
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caused  a  collision  {The  Warhworth,  1884,  9  P.  D.  145);  and  a  tug 
towing  another  ship  and  running  her  aground  by  disobeying  the  pilot's 
orders,  can  limit  her  liability  for  the  damage  so  caused  {Wahlherg 
V.  Young,  1876,  4  Asp.  2^n.).  The  payment  of  the  amount  of  the 
limit  of  liability  in  the  particular  case  does  not  put  the  shipowner 
in  tlie  position  of  never  having  been  a  wrong-doer,  and  thus  he  cannot 
detain  the  cargo  for  salvage  or  general  average  incurred  in  extri- 
cating it  from  a  dangerous  position  due  to  his  fault,  e.g.  sunk  {The 
Ettrick,  1881,  6  P.  D.  127).  The  owner's  or  part-owner's  presence  on 
board  the  ship,  if  he  is  not  in  charge  of  her  at  the  time  of  a  collision 
caused  by  her  negligent  navigation,  does  not  constitute  "  actual  fault  or 
privity  "  on  his  part  which  will  deprive  him  of  the  right  to  limit  his 
liability  {The  Obey  v.  Le  Gros,  1866,  L.  E.  1  Ad.  &  Ec.  102 ;  The  Empusa, 
1879,  5  P.  D.  6 ;  The  Saianita,  above) ;  and  if  a  part-owner  is  "  privy  " 
to  the  improper  navigation  of  the  ship,  that  does  not  prevent  his 
co-owners  from  limiting  their  liability  {The  Spirit  of  the  Ocean,  1865, 
B.  &  L.  336),  and  "  owners  "  includes  unregistered  owners.  If  a  loss  of 
cargo  for  which  the  shipowner  is  responsible  does  not  arise  directly  from 
the  collision,  the  shipowner  cannot  bar  a  claim  by  the  cargo-owner 
against  him  by  limiting  his  liability  in  respect  of  the  loss  caused  by  the 
collision,  e.g.  if  the  cargo  has  been  transhipped  after  a  collision  caused 
by  the  carrying  ship's  fault,  and  is  afterwards  lost  in  the  substituted 
ship  {TJie  Bernina,  1886,  12  P.  D.  36).  The  Merchant  Shipping  Acts 
further  provide  that,  for  purposes  of  limitation  of  liability,  the  tonnage 
of  a  steamship  shall  be  her  registered  tonnage,  with  the  addition  of 
any  engine-room  space  deducted  for  the  purpose  of  ascertaining  that 
tonnage  (M.  S.  A.,  1906,  s.  69),  and  the  tonnage  of  a  sailing  ship  shall 
be  her  registered  tonnage,  provided  that  there  shall  not  be  included 
in  such  tonnage  any  space  occupied  by  seamen  or  apprentices,  and 
appropriated  to  their  use,  which  is  certified  under  the  regulations 
scheduled  to  the  Act  with  regard  thereto ;  the  tonnage  of  a  foreign  sliip, 
if  it  has  been  or  can  be  measured  according  to  British  law,  is  her  tonnage 
for  this  purpose;  if  it  has  not  and  cannot  be  so  measured,  then  her 
tonnage  for  this  purpose  is  her  tonnage  as  stated  in  a  certificate  of 
the  Surveyor-General  of  Ships  in  the  United  Kingdom,  or  the  chief 
measuring  officer  of  any  British  possession  abroad,  of  what  in  his 
judgment,  based  on  the  evidence  received  by  direction  of  the  Court 
hearing  the  case  concerning  the  dimensions  of  the  ship,  her  tonnage 
would  have  been  if  measured  according  to  British  law  (s.  503).  Thus  for 
French  vessels  a  French  certificate  of  registry  gives  the  tonnage  for  the 
purpose  {The  Cordilleras,  [1904]  P.  90;  9  Asp.  506),  and  for  Danish  vessels 
a  Danish  certificate  is  enough  {The  Olga  and  The  Anglia,  7  F.  739;  and  see 
The  Cathay,  1900,  9  Asp.  100).  The  tonnage  of  a  ship  for  limitation 
of  liability  is  her  tonnage  appearing  on  the  official  register  at  the  time 
of  collision  {The  Dione,  1885,  5  Asp.  347;  M.  S.  A.,  1900,  s.  2  (2));  but 
such  registered  tonnage  is  not  conclusive,  and  evidence  is  admissible 
to  show  that  it  is  not  correct  {The  Recefta,  1889,  14  P.  D.  131).  In 
the  case  of  ships  not  exceeding  fifteen  tons  burden,  which  need  not  be 
registered,  this  means  net  register  {The  Brunei,  1899,  9  Asp.  10). 
The  registered  tonnage  of  a  ship  is  her  gross  tonnage  (minus,  in  the 
case  of  steamships,  the  engine-room  space),  less  certain  deductions  all 
owed  for  (i.)  any  space  used  exclusively  for  the  accommodation  of  the 
master,  and  any  space  occupied  by  seamen  or  apprentices  and  appro- 
priated to  their  use,  which  is  duly  certified  under  the  Act;  (ii.)  any 
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space  used  exclusively  for  the  working  of  the  helm,  capstan,  and  anchor 
gear,  and  for  keeping  charts,  signals,  and  other  instruments  of  naviga- 
tion and  boatswain's  stores ;  (iii.)  any  space  occupied  by  donkey-engine 
and  boiler,  if  connected  with  the  main  pumps  of  the  ship ;  and  in  the 
case  of  a  sailing  ship  any  space  set  apart  exclusively  for  storage  of  sails, 
provided  it  does  not  exceed  2J  per  cent,  of  the  ship's  tonnage,  may  be 
deducted.  Except  with  regard  to  engine-room  space  and  crew  space, 
no  deduction  is  allowed  for  any  space  which  is  not  duly  certified  by 
a  surveyor  and  marked  with  a  notice  of  the  purpose  for  which  it  is 
intended  (ss.  77,  78,  79).  Previously  to  the  Merchant  Shipping  Act, 
1906,  there  were  several  decisions  on  the  words  "gross  tonnage  without 
deduction  on  account  of  engine  room  "  in  the  case  of  steamships,  in  the 
former  Acts,  as  to  what  deductions  should  be  allowed  from  the  gross 
tonnage  of  a  ship,  the  main  question  in  such  cases  being  whether  the 
same  deductions  could  be  made  for  the  purpose  of  limiting  liability  as 
for  ascertaining  the  registered  tonnage  of  a  ship.  In  The  Umbilo,  [1891] 
P.  118,  Sir  James  Hannen  held  that  though  crew  space  could  be  deducted 
for  limiting  liability,  a  space  used  exclusively  for  working  of  the  helm,  etc. 
(see  (ii.)  above),  could  not  be  deducted  in  case  of  a  steamship,  for  deduc- 
tions allowable  in  order  to  ascertain  register  tonnage  were  not  allowable 
for  limiting  liability.  On  the  other  hand,  in  The  Pilgrim,  [1895]  P.  117, 
Bruce,  J.,  held  that  such  a  navigation  space  could  be  deducted  in  the 
case  of  a  sailing-ship,  for  "  it  was  not  intended  that  there  should  be  two 
measures — one  for  adopting  the  limit  of  liability,  and  another  for  other 
purposes,"  and  this  view  has  been  adopted  in  the  latest  statute  for  both 
classes  of  ships.  A  deduction  for  crew  space  can  only  be  made,  however, 
if  the  crew  space  is  on  the  upper  deck,  and  not  if  it  is  between  the  spar 
deck  and  tonnage  deck  (The  Franconia,  1878,  3  P.  D.  164;  The  Petrel, 
[1893]  P.  320;  and  see  The  Cathay,  1900,  9  Asp.  100,  in  the  case  of  a 
foreign  ship;  The  Palermo,  1884,  10  P.  D.  21);  and  also  if  the  space 
appears  on  the  ship's  register  at  the  time  of  the  collision,  for  it  cannot 
be  deducted  if  it  only  appears  there  at  the  time  of  applying  for  a  decree 
of  limitation  of  liability  (The  John  M'Intyre,  1881,  6  P.  D.  200).  In  case 
of  ships  built  with  double  bottoms  for  water  ballast,  the  space  between, 
if  certified  by  a  ship  surveyor  to  be  not  available  for  carriage  of  cargo, 
stores,  or  fuel,  may  be  deducted  from  the  gross  tonnage  for  the  purpose 
of  limiting  liability  (The  Zanzibar,  [1892]  P.  233;  M.  S.  A.,  1894,  s.  81; 
1906,  s.  54  (1) ;  The  Cordilleras,  1903,  9  Asp.  506,  French  ship).  In  the 
case  of  foreign  ships  which  adopt  the  British  tonnage  regulations,  crew 
spaces  can  be  deducted  (M.  S.  A.,  1894,  s.  84;  1906,  s.  55). 

The  Act  further  provides  that  the  owner  of  every  sea-going  ship  or 
share  therein  shall  be  liable  in  respect  of  every  such  loss,  damage,  or 
injury,  as  above  described,  arising  on  distinct  occasions,  as  if  no  other 
loss,  damage,  or  injury  had  arisen  (s.  503).  A  "  distinct  occasion  "  is 
equivalent  to  one  act  of  improper  navigation  (The  Rajah,  1872,  L.  K.  3 
Ad.  &  Ec.  539) :  "  If  the  first  collision  is  the  substantial  and  efficacious 
cause  of  the  other,  and  there  is  no  separate  act  of  negligence,  it  is  one 
occasion  "  (The  Creadon,  1886,  5  Asp.  585);  "  It  is  not  the  time  between 
the  two  collisions  which  is  the  substantial  thing,  but  whether  both  are 
the  result  of  the  same  act  of  want  of  seamanship,  and  if  they  are  not, 
the  act  does  not  apply  except  as  to  each  of  them  separately  "  {The  Schwan 
V.  The  Albano,  [1892]  P.  419,  Lord  Esher,  M.R). 

Where  any  liability  is  alleged  to  have  been  incurred  by  the  owner  of 
a  ship,  whether  British  or  foreign,  or  a  harbour  or  conservancy  authority. 
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or  owner  of  a  canal  or  a  dock,  in  respect  of  loss,  damage,  or  injury  as 
aforesaid,  and  several  claims  are  made  or  apprehended  in  respect  of  that 
liability,  on  application  by  such  owner  the  High  Court  in  England,  or  a 
competent  Court  in  a  British  possession,  may  determine  the  amount  of 
liis  liability,  and  distribute  it  rateably  among  the  several  claimants,  and 
may  stay  any  proceedings  pending  in  any  other  Court  in  relation  to  the 
same  matter,  and  may  proceed  in  such  manner  and  subject  to  such 
regulations  as  to  making  persons  interested  parties  to  the  proceedings, 
and  as  to  the  exclusion  of  any  claimants  who  do  not  come  in  within 
a  certain  time,  and  as  to  requiring  security  from  the  owner,  and  as  to 
payment  of  any  costs  as  the  Court  thinks  just  (s.  504).  This  section 
overrides  the  provisions  of  Lord  Campbell's  Act  allowing  a  year  in  which 
to  sue  for  damages  for  loss  of  life  (s.  3),  and  the  balance  of  the  statutory 
fund  not  appropriated  in  the  specified  time  by  the  decree  is  repayable  to 
the  plaintiffs  in  the  suit,  though  all  possible  life  claims  have  not  been 
entered  {The  Alnm,  [1903]  P.  55 ;  9  Asp.  375).  All  such  sums  and 
costs  paid  in  this  way  upon  such  limitation  of  liability  may  be  brought 
into  account  among  the  part-owners  of  the  ship  in  the  same  way  as 
money  disbursed  for  its  use  (s.  505).  The  ordinary  procedure  for 
obtaining  limitation  of  liability  is  for  the  shipowner  to  bring  a  suit  in 
the  Admiralty  Division  (see  Vol.  I.  p.  189)  for  limitation  of  liability, 
admitting  that  his  ship  is  to  blame,  but  that  the  loss  was  not  due  to 
his  actual  fault  or  privity,  and  praying  for  his  liability  to  be  limited  to 
the  statutory  amount.  It  is  not,  however,  necessary  that  he  should 
in  the  first  place  admit  that  his  ship  was  in  fault  {The  Ainalia,  1863, 
B.  &  L.  151),  for  he  may  institute  his  liability  suit  after  a  cause  for 
collision  has  been  begun  against  him  (which  he  defends),  and  before  it 
has  been  concluded  {The  Sisters,  1875,  2  Asp.  589).  He  may  also  admit 
his  liability  in  a  defence  to  a  collision  action,  and  counter  claim  for  a 
limitation  of  liability  {The  Ckitha,  1876,  3  Asp.  225).  The  Admiralty 
Division  can  entertain  an  action  for  limitation  of  liability  though  the 
wrong-doing  ship  is  not  under  the  arrest  of  the  Court,  and  cannot  be, 
e.g.  is  sunk  {The  Northumbria,  1869,  L.  E.  3  Ad.  &  Ec.  24;  The Norviandy, 
1870,  ibid.  152),  and  interest  is  payable  on  the  statutory  fund  from  the 
date  of  collision  till  payment  into  Court  {The  Crathie,  [1897]  R  178), 
as  well  as  costs.  For  details  of  the  procedure,  see  Williams  and  Bruce, 
Admiralty  Praetice,  cliap.  viii. 

The  statutory  fund  is  available  to  a  claim  by  underwriters  {Burrell 
v.  Simpson,  1876,  4  Sess.  Cas.  (4th  ed.)  178) ;  or  the  Crown  {The  Zoe,  1886, 
11  P.  D.  72,  though  the  time  fixed  for  sending  in  claims  has  gone  by, 
and  there  have  been  some  laches  on  the  part  of  the  Crown,  on  condition 
of  the  Crown  paying  costs) ;  or  a  bottomry  bondholder  on  freight  of  a 
ship  sunk  by  collision  {The  Empusa,  1879,  5  P.  1).  6);  or  to  a  bailee  in 
possession  of  the  goods  as  against  a  stranger  for  loss  to  them  caused  by 
the  latter  8  negligence,  though  the  bailee  would  have  had  a  good  answer 
to  an  action  by  the  bailor  for  damages  for  their  loss  {The  IFinkfald, 
[1902]  P.  42);  and  where  two  ships  collide  which  belong  to  the  same 
owners,  and  one  being  to  blame  limits  her  liability,  the  master  and  crew 
of  the  other  vessel  can  claim  against  the  fund,  for  they  are  not  in 
common  employment  with  the  crew  of  the  former  ship,  though  they 
have  a  common  employer  {T?ie  Petrel,  [1893]  P.  320).  The  Court  may 
marshal  the  assets ;  and  in  an  action  where  shipowners  limited  their 
liability  to  £15  per  ton,  and  the  registrar  assigned  the  fund  up  to  £7 
per  ton  to  claimants  in  respect  of  loss  of  life,  and  apportioned   the 
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remaining  £8  per  ton  rateably  between  them  and  the  claimants  in 
respect  of  loss  to  property,  the  Court  upheld  his  decision  {The  Victoria^ 

1888,  13  P.  D.  125).  A  stay  of  proceedings  in  other  actions  may  be 
ordered  in  respect  of  claims  for  loss  of  property,  but  it  may  be  refused 
in  respect  of  claims  for  loss  of  life  and  personal  injury,  though  the 
plaintiff  in  the  action  of  limitation  of  liability  had  paid  £8  per  ton 
into  Court  and  had  given  security  for  the  other  £7  per  ton  (The  JSfereidy 

1889,  14  P.  D.  78) ;  unless  those  life  claims  are  settled,  when  a  general 
stay  may  be  allowed  {The  Foscolino,  1885,  5  Asp.  420).  An  affidavit  by 
the  master  or  other  person  acquainted  with  the  facts  that  no  loss  of  life 
or  personal  injury  has  been  caused  by  the  collision,  to  the  satisfaction 
of  the  registrar,  is  required,  where  the  action  is  brought  for  limitation  of 
liability  in  respect  of  damages  to  goods  only,  and  the  register  should  be 
verified  as  at  the  date  of  collision  to  show  the  ownership  {The  Rosslyn^ 
[1904]  W.  K  196;  10  Asp.  24),  and  as  to  the  proper  entitling  of  a  claim,  i.e. 
in  the  namesof  the  individual  owners  as  such,  see  llie  Inventor^  [1905]  W.N. 
22,  10  Asp.  99  ;  and  The  Blanche,  1904,  21  T.  L.  E.  145.  The  Court  may 
allow  limitation  in  a  suit  where  loss  of  life  is  the  subject  of  claims,  and 
those  claims  do  not  amount  to  the  owner's  limit  of  statutory  liability, 
on  bail  being  given  and  an  undertaking  to  pay  bail  if  required  for  the 
balance  in  respect  of  like  claims  {The  Inventor,  supra,  10  Asp.  99).  In 
cross-actions  between  shipowners  where  both  ships  were  held  in  fault, 
and  a  decree  was  made  fixing  the  damages,  it  was  held  that  the  owners 
of  cargo  on  board  the  ship  which  had  obtained  the  decree  for  the  balance 
of  liability  are  not  bound  by  the  valuation  placed  on  that  ship  in  the 
former  suit,  which  was  the  basis  of  that  decree,  and  would  re-open  the 
question  of  that  valuation  (  Van  Eijck  v.  Somerville,  [1906]  A.  C.  489). 
If  a  ship  carrying  cargo  and  another  ship  file  an  agreement  in  the  registry 
to  a  decree  that  both  ships  are  to  blame  for  a  collision,  and  the  owners 
of  cargo  sue  the  other  ship  which  has  got  its  liability  limited,  and  do  not 
admit  that  the  carrying  ship  was  partly  to  blame  for  the  collision, 
though  the  carrying  ship  cannot  prove  against  the  fund  in  Court  for 
more  than  half  her  own  damage,  the  owners  of  cargo  may  have  an  issue 
directed  between  the  two  ships  to  determine  whether  the  non-carrying 
ship  is  alone  to  blame  for  the  collision  {The  Karo,  1887, 13  P.  D.  24).  See 
Collisions  at  Sea. 

The  Act  further  provides  that  insurances  against  any  of  the  risks 
above  mentioned,  happening  without  the  shipowner's  actual  fault  or 
privity,  are  to  be  valid  (s.  506).  See  Marine  Insurance.  In  any  pro- 
ceedings against  a  shipowner  for  damages  for  loss  of  life  the  passenger 
list  is  evidence  that  the  person  for  whose  death  damages  are  claimed  was 
on  board  at  the  time  of  his  death  (s.  507).  These  provisions  do  not  lessen 
or  take  away  the  liability  of  any  master  or  seaman  as  such,  w.ho  is  also 
owner  or  part-owner  of  the  ship  to  which  he  belongs,  nor  do  they  extend 
to  any  British  sliip  which  is  not  recognised  as  such  within  the  Act 
(s.  508) ;  and  they  apply  to  all  the  King's  dominions  (s.  509).  For  an 
instance  of  a  ship  being  a  British  ship,  though  not  recognised  as  such, 
see  The  Andalusian,  1878,  3  P.  D.  182,  where  a  ship,  which,  in  being 
launched,  not  being  then  registered  (though  she  was  at  the  time  of 
action),  collided  with  another,  was  not  allowed  to  limit  her  liability  (now 
see  above);  while  in  The  Brinio,  1891,  90  L.  T.  Jo.  249,  a  ship  bought 
by  British  subjects  from  Dutch  owners,  and  not  yet  registered  when  she 
collided  with  another,  was  allowed  to  limit  her  liability,  as  she  was  still 
Butch  at  the  time  of  collision. 
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See  Tug  and  Tow  ;  Collisions  at  Sea  ;  Costs  (Admiralty).  As  to 
carriers,  see  Carrier  ;  Railway. 

[AtUhorities. — See  Temperley,  Merchant  SJiipping  Act  (2nd),  1907 ; 
Marsden,  Collisiom  at  Sea,  5th  ed.,  1904 ;  Williams  and  Bruce,  Admiralty 
Practice,  3rd  ed.,  1902.] 


FORMS. 

I.  Indorsement  on  Writ. 

The  plaintiffs  as  owners  of  the  steamship  Brunei,  of  the  port  of  Bristol, 
claim  to  limit  their  liability  to  the  aggregate  amount  of  £8  for  each 
ton  of  the  gross  tonnage  of  the  said  ship,  without  deduction  on  account 
of  engine-room  space,  in  pursuance  of  the  Merchant  Shipping  Act,  1894, 
in  respect  of  loss  or  damage  to  ships,  goods,  merchandise,  or  other 
things,  arising  from  a  collision  which  occurred  between  their  said 
steamship  and  the  said  steamship  Iris  on  the  27th  of  October 

1897  in  the  river  Avon,  and  to  have   the  amount  of  the  plaintiffs' 
liability  determined. 

II.  Statement  of  Claim  in  an  Action  of  Limitation  of  Liability 
where  there  were  loss  of  life  and  damage  to  property 
Claims. 

1.  Before  and  at  the  time  of  the  collision  hereinafter  mentioned  the 
plaintiff  was  the  owner  of  the  steamship  Maggie  Barr. 

2.  On  the  20th  of  August  1899  the  Maggie  Barr  collided  with  the 
steamship  Swift,  and  in  consequence  thereof  the  Swift  sank  and  two  of 
her  crew  were  drowned. 

3.  On  the  21st  of  August  1899  an  action— 1899,  S.,  No.  1856— 
was  instituted  in  this  honourable  Court  on  behalf  of  the  owners  of  the 
steamship  Swift  and  the  master  and  crew  (suing  for  their  effects)  against 
the  owners  of  the  steamship  Maggie  Barr  and  freight,  for  the  recovery 
of  damages  occasioned  by  the  said  collision,  and  on  the  same  day  a  cross- 
action — 1899,  P.,  No.  1858 — was  instituted  by  William  Postlethwaite 
and  others  against  the  owners  of  the  steamship  Swift. 

4.  The  said  suits  were  consolidated,  and  the  owners  of  the  steamship 
Swift  and  the  master  and  crew  appeared  as  plaintiffs  in  the  consolidated 
cause. 

5.  On  the  23rd  November  1899  the  consolidated  actions  were  heard, 
and  on  the  24th  November  1899  the  Court  found  that  the  Maggie  Barr 
was  solely  to  blame  for  the  said  collision,  and  decreed  accordingly. 

6.  The  said  collision  occurred  without  the  actual  fault  or  privity  of 
the  above-named  plaintiff,  the  owner  of  the  Maggie  Barr, 

7.  The  plaintiff  admits  that  the  said  collision  and  the  losses  and 
damage  consequent  thereon  were  caused  by  the  improper  navigation 
of  the  Maggie  Barr. 

8.  The  plaintiff  has  reason  to  believe  that  other  claims  may  be 
brought  against  him  in  respect  of  loss  or  damage  to  ship,  boats,  goods, 
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merchandise  or  other  things,  and  in  respect  of  loss  of  life  occasioned  by 
the  said  collision. 

9.  The  gross  tonnage  of  the  Maggie  Barr,  without  deduction  for 
engine-room  space,  but  not  including  space  occupied  by  seamen  or 
apprentices  appropriated  to  their  use,  and  certified  as  required  by  law, 
is  324*60  tons  and  no  more. 

10.  The  claims  aforesaid  in  respect  of  the  loss  of  the  Swifty  and  of 
the  goods,  merchandise  and  personal  effects,  or  other  things  on  board 
her  at  the  time  of  the  collision,  will  exceed  the  aggregate  amount  of 
£8  per  ton  on  the  gross  tonnage  of  the  Maggie  Barr^  ascertained  as 
aforesaid. 

11.  The  plaintiff  is  willing  and  hereby  offers  to  pay  into  Court  the 
sum  of  £2596,  16s.,  being  the  aggregate  amount  of  £8  per  ton  on  the 
gross  tonnage  of  the  Maggie  Barr,  ascertained  as  aforesaid,  together 
with  interest  thereon  from  the  date  of  the  collision  until  such  pay- 
ment, and  to  give  bail  for  such  further  sum  as  the  Court  shall  direct, 
not  exceeding  the  sum  of  £2272,  4s.,  being  the  aggregate  amount  of 
£7  per  ton  on  the  said  gross  tonnage,  and  interest  as  aforesaid. 

The  plaintiff  claims — 

1.  That  it  may  be  declared  that  the  owner  of  the  steamship 

Maggie  Barr  is  not  answerable  in  damages  in  respect 
of  loss  of  life  or  personal  injury  occasioned  by  the  said 
collision,  either  alone  or  together  with  loss  of  or  damage 
to  ships,  boats,  goods,  merchandise,  and  personal  effects, 
or  other  things  to  an  aggregate  amount  exceeding  £15 
per  ton  for  each  ton  of  the  gross  tonnage  of  the  Maggie 
Barr,  ascertained  as  aforesaid,  and  that  he  is  not  answer- 
able in  damages  in  respect  of  loss  or  damage  occasioned 
by  the  said  collision  of  or  to  ships,  boats,  goods,  mer- 
chandise, and  personal  effects  or  other  things,  to  an 
aggregate  amount  exceeding  £8  per  ton  for  each  ton  of 
the  gross  tonnage  of  the  Maggie  Barr,  ascertained  as 
aforesaid. 

2.  That  it  may  be  declared  that  the  amount  for  which  the 

plaintiff  is  liable  in  respect  of  loss  of  life  or  personal 
injury,  either  alone  or  together  with  loss  of  or  damage 
to  ships,  boats,  goods,  merchandise,  and  personal  effects 
or  other  things  is  £4869  and  no  more,  and  that  the 
amount  for  which  the  plaintiff  is  liable  in  respect  of  loss 
or  damage  to  ships,  boats,  goods,  merchandise,  and 
personal  effects  or  other  things,  is  £3596,  16s.  and  no 
more. 

3.  That  the  plaintiff  be  at  liberty  to  pay  into  Court  the  said 

sum  of  £2596,  16s.,  together  with  interest  thereon  from 
the  date  of  the  said  collision  until  such  payment,  and  to 
give  security  (if  so  ordered)  for  such  further  sum  as  the 
Court  shall  direct,  not  exceeding  the  sum  of  £2272,  48., 
and  interest  thereon  as  aforesaid. 

4.  That  upon  such  payment  into  Court  and  upon  such  security 

as  aforesaid  (if  so  ordered)  given  all  further  proceedings 
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in  the  actions  aforesaid  be  stayed,  except  for  the  purpose 
of  taxation  and  payment  of  costs,  and  that  it  may  be 
declared  that  the  plaintiffs  are  entitled  to  relief  under  the 
Merchant  Shipping  Act,  1894,  and  the  Judicature  Acts, 
against  any  other  action  or  actions  in  respect  of  the  said 
collision  in  the  High  Court  of  Justice,  and  that  the  above- 
named  defendants,  and  all  and  every  person  or  persons 
interested  in  the  steamship  or  vessel  Swift,  or  the  cargo 
lately  laden  on  board  her,  or  the  effects  or  other  things  on 
board  her,  or  having  any  claim  in  respect  of  loss  of  life  or 
personal  injury,  or  any  right,  title,  claim,  or  interest  what- 
soever with  reference  to  or  arising  out  of  the  said  collision, 
be  restrained  from  bringing  any  action  or  actions  in  respect 
of  the  same  against  the  plaintiffs  in  any  Court  other  than 
the  High  Court  of  Justice. 

5.  That  all  proper  directions  be  given  by  this  honourable  Court 

for  ascertaining  the  persons  who  may  have  any  just  claim 
in  respect  of  loss  of  life  or  personal  injury,  or  loss  of  or 
damage  to  ships,  boats,  merchandise,  goods,  personal 
effects,  or  other  things  caused  by  the  said  collision. 

6.  That  the  said  sum  may  be  rateably  distributed  among  the 

several  persons  who  may  make  out  their  claims  thereto, 
and  that  proper  directions  may  be  given  for  the  exclusion 
of  such  claimants  as  shall  not  bring  in  their  claims  within 
a  certain  time  to  be  fixed  for  such  purpose. 

7.  Such  further  and  other  relief  as  the  nature  of  the  case  may 

require. 
Delivered  this  12th  day  of  January  1900,  by  ,  plaintiffs' 

solicitors. 

Defence  to  the  Above. 

On  behalf  of  the  owners  of  the  Swift  and  her  cargo,  and  Daniel 
Elliot,  Joseph  Scott,  Thomas  Ward,  James  Woods,  members  of  the 
crew  of  the  Swift,  and  Thomas  Newall  Evans,  time  charterer  of  the 
Swift. 

These  defendants  do  not  admit  the  allegations  contained  in  paragraphs 
6,  8,  9,  10,  and  so  much  of  paragraph  11  of  the  statement  of  claim  as 
relates  to  the  amount  of  the  plaintiffs'  liability. 

Delivered  the  19th  day  of  January  1900  by  ,  solicitors 

for  the  owners  of  the  Swift  and  her  cargo,  and  Daniel  Elliot,  Joseph 
Scott,  Thomas  Ward,  and  Thomas  Newall  Evans. 


IIL  Statement  of  Claim  in  an  Action  of  Limitation  of  Liability 
WHERE  NO  Lives  and  no  Cargo  Lost. 

1.  On  or  about  the  Ist  of  December  18  the  barque  Cncket,  while 
on  a  voyage  from  Middlesboro'  to  Parnahiba  in  the  Brazils,  came  into 
collision  off  Kingsdown  with  the  steam-tug  Emleavour,  then  lying  at 
anchor. 
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2.  In  consequence  of  the  said  collision  and  very  shortly  after  it  the 
Endeavour  was  sunk  and  lost,  with  her  coal,  provisions,  and  sundry 
effects  of  her  master  and  crew.  The  owner  of  the  Endeavour^  her  coals 
and  provisions,  was  J.  M.  The  master  was  W.  N.  The  crew  were 
T.  W.  H.,  D.  H.,  G.  T.  D.,  J.  E.  T.,  J.  C,  C.  H. 

3.  No  loss  of  life  or  personal  injury  was  occasioned  by  the  said 
collision  or  by  the  sinking  of  the  Endeavour. 

4.  On  the  18      a  writ  in  an  action  in  rem,  18     , 

was  issued  on  behalf  of  J.  M.  and  others,  the  owners,  master,  and  crew 
of  the  steam-tug  Endeavour,  against  the  owners  of  the  barque  Cricket  and 
her  freight.  The  present  plaintiffs  entered  an  appearance  as  defendants 
in  that  action  and  admitted  their  liability  for  the  damages  caused  by 
the  collision  in  question,  subject,  however,  to  a  reference  to  the  registrar 
assisted  by  merchants  to  assess  the  amounts  thereof. 

5.  The  registrar,  by  his  report  dated  18  ,  found  that  there 
was  due  to  the  plaintiffs  in  that  action  for  the  damages  proceeded  for 
the  sum  of  £3112,  3s.  6d.,  together  with  the  interest  thereon  at  4  per 
centum  per  annum  from  the  1st  December  1881  until  paid. 

6.  The  said  collision  was  not  occasioned  by  or  with  the  actual  fault 
or  privity  of  any  of  the  present  plaintiffs. 

7.  The  registered  tonnage  of  the  Cricket,  calculated  according  to  the 
provisions  of  the  Merchant  Shipping  Act,  1894,  in  this  behalf  is  320*58 
tons  and  no  more. 

8.  The  plaintiffs  are  willing  and  hereby  offer  to  pay  into  Court  the 
sum  of  £2564,  13s.,  being  £8  for  each  ton  of  the  registered  tonnage  of 
the  Cricket,  as  aforesaid,  together  with  interest  on  such  sum  from  the 
date  of  collision  to  such  payment. 

The  plaintiffs  claim  as  follows  : — 

1.  That  it  may  be  declared  that  they  and  the  vessel  Cricket  are 

not  responsible  in  damages  in  respect  of  the  loss  or 
damage  of  the  vessel  Endeavour,  and  of  the  goods,  mer- 
chandise, and  things  on  board  her,  by  reason  of  the  said 
collision,  to  an  amount  exceeding  £8  per  ton  of  the 
registered  tonnage  of  the  Cricket,  calculated  according  to 
the  provisions  of  the  Merchant  Shipping  Act,  in  this 
behalf. 

2.  That  it  may  be  declared  that  such  amount  is  the  sum  of 

£2564,   13s. 

3.  That  upon  payment  into  Court  of  the  said  sum  of  £2564,  13s., 

together  with  interest  thereon  from  the  date  of  collision 
to  such  payment,  all  further  proceedings  in  the  action 
(1881,  M.,  No.  4921)  may  be  stayed  except  for  the 
purposes  of  taxation  and  payment  of  costs. 

4.  That  upon  such  payment  as  aforesaid   directions   may   be 

given  for  ascertaining  the  several  persons  entitled  to 
claim  against  the  said  sum  in  respect  of  the  loss  or 
damage  of  ship's  goods,  merchandise,  and  things,  and  for 
distributing  the  said  sums  rateably  among  the  several 
persons  who  may  make  out  their  claims,  and  that  adver- 
tisements may  be  ordered  to  be  issued  for  this  purpose, 
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and  a  time  fixed  within  which  all  such  claimants  must 
bring  in  their  claims. 


IV.  Statement  of  Claim  in  an  Action  of  Limitation  of  Liability 

WHERE  THERE  WERE  NO  LoSS  OF  LiFE  CLAIMS. 

Brunei,  [1899]  P.  45. 

1.  Before  and  at  the  time  of  the  collision  hereinafter  mentioned,  the 
plaintiffs,  the  mayor,  aldermen,  and  burgesses  of  the  City  of  Bristol, 
were  the  owners  of  the  steamship  Brunei,  a  small  steam-tug  used  by  the 
plaintiffs  in  the  Kiver  Avon  and  the  Bristol  Docks,  and  exempted  from 
registry  under  the  Merchant  Shipping  Act,  1894. 

2.  On  the  27th  of  October  1897  the  said  vessel  came  into  collision 
with  the  steam-tug  Iris,  which  was  towing  the  steamship  Glanmire,  the 
property  of  the  defendants,  in  the  River  Avon.  The  tow-rope  of  the 
Iris  was  cast  off  and  the  defendants'  steamship  the  Glanmire  afterwards 
took  the  ground  and  sustained  damage. 

3.  On  the  11th  of  March  1898  the  defendants,  the  owners  of  the 
steamship  Glanmire,  commenced  an  action  (1898,  G.,  No.  524,  fol.  124) 
in  the  Admiralty  Division  of  this  Court  claiming  damages  in  respect 
of  the  said  collision. 

4.  On  the  6th  day  of  July  1898  the  plaintiffs,  the  mayor,  aldermen, 
and  burgesses  of  the  City  of  Bristol,  delivered  their  defence  in  the  said 
action,  by  which  they  admitted  that  the  said  collision  occurred  by  reason 
of  the  negligent  navigation  of  the  tug  Brunei  by  their  servants,  but 
denied  that  the  damages  sustained  by  the  owners  of  the  Glanmire  were 
the  result  of  such  collision. 

The  mayor,  aldermen,  and  burgesses  agreed  in  writing  to  submit  to 
judgment  for  such  damages  as  should  be  hereafter  proved  to  have  been 
caused  by  such  collision,  and  it  was  agreed  to  postpone  the  assessment 
of  such  damages  pending  proceedings  to  obtain  decree  to  limit  liability. 

5.  The  said  collision  occurred  without  the  actual  fault  or  privity  of 
the  above-named  plaintiffs,  the  owners  of  the  steamship  Brunei,  or  either 
of  them. 

6.  The  plaintiffs  have  before  this  action  satisfied  the  claim  of  the 
owners  of  the  steam-tug  Iris  in  respect  of  the  amount  of  damage  sus- 
tained by  that  vessel  by  reason  of  the  said  collision. 

7.  The  plaintiffs  believe  that  the  claims  of  the  defendants,  the  owners 
of  the  steamship  Glanmire,  will  exceed  the  amount  of  their  statutory 
liability. 

8.  There  is  no  claim  for  loss  of  life  or  personal  injuries,  and  the 
plaintiffs  do  not  know  of  any  claims  other  than  that  of  the  defendants. 

9.  The  gross  tonnage  of  the  Brunei,  ascertained  in  accordance  with 
the  provisions  of  the  Merchant  Shipping  Act,  1894,  without  deduction 
on  account  of  engine-room  space,  is  35*99  tons,  and  less  6*73  tons'  space 
occupied  by  seamen,  and  appropriated  to  their  use  and  certified  pursuant 
to  the  said  Act,  29*26  tons. 

10.  The  sum  of  £8  per  ton  on  the  above  tonnage  is  £234,  Is.  8d., 
and  the  plaintiffs  are  willing  and  hereby  offer  to  pay  into  Court  the 
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said  sum,  together  with  interest  at  the  rate  of  £4  per  cent,  per  annum 
from  the  date  of  the  said  collision  until  payment. 
The  plaintiffs  claim — 

1.  That  it  may  be  declared  that  the  owners  of  the  steamship 

Brunei  are  not  answerable  in  damages  in  respect  of  the 
damage  to  the  steamship  Glanmire,  and  of  goods,  merchan- 
dise, and  things  on  board  of  her,  to  an  aggregate  amount 
exceeding  £8  for  each  ton  of  the  gross  tonnage  of  the  said 
ship  without  deduction  on  account  of  engine-room  space, 
but  less  the  crew  space  calculated  as  aforesaid. 

2.  A  declaration  that  the  amount  for  which  the  plaintiffs  are 

liable  in  respect  of  the  damage  aforesaid  is  £234,  Is.  8d.» 
and  no  more. 

3.  That  upon  payment  into  Court  of  the  said  sum  of  £234,  Is.  8d., 

together  with  interest  thereon  at  4  per  cent,  from  the  date 
of  the  collision  until  payment,  all  further  proceedings  in 
the  action  (1898,  G.,  No.  524,  fol.  124)  may  be  stayed, 
except  for  the  purpose  of  the  taxation  and  payment  of 
costs. 

4.  That  if  need  be,  upon  such  payment  as  aforesaid,  directions 

may  be  given  for  ascertaining  whether  there  are  any  other 
persons  having  any  claims  upon  the  said  fund  in  respect 
of  the  loss  or  damage  of  ships,  goods,  merchandise,  and 
things,  and  for  distributing  the  said  fund  rateably  among 
the  several  persons  who  may  make  out  their  claims,  and 
that  advertisements  may  be  ordered  to  be  issued  for  this 
purpose,  and  a  time  fixed  within  which  all  such  claimants 
must  bring  in  their  claim. 
Delivered  this  29th  day  of  July    1898   by  ,  for  , 

plaintiffs'  solicitors. 

Limi'ta.'tion,  Words  of,  are  the  words  which  limit  or  mark 
out  the  quantum  of  estate  taken  under  a  deed,  instrument  or  will. 

As  regards  freeholds,  the  proper  mode  at  common  law  of  conveying 
the  fee  simple  to  an  individual  is  by  a  grant  to  him  "  and  his  heirs  " 
(Co.  Litt.  la).  The  words  "and  assigns,"  or  "and  assigns  for  ever," 
though  in  common  use,  are  unquestionably  superfluous. 

Similarly,  an  estate  tail  was  properly  limited  to  the  grantee  "  and 
the  heirs  of  his  body,"  "  and  the  heirs  male  of  his  body,"  or  "  and  the 
heirs  of  his  body  by  his  wife  B.,"  as  the  case  might  be  (Co.  Litt.  21a, 
211)). 

The  use  of  the  words  "and  his  heirs"  in  the  limitation  of  a  fee 
simple,  and  the  use  of  the  word  "  heirs,"  together  with  words  of  procrea- 
tion, in  the  limitation  of  an  estate  tail,  were  essential  in  a  deed  operating 
at  common  law  or  under  the  Statute  of  Uses ;  [for  example,  "  to  A.  and 
his  heir  "  or  "  to  A.  and  his  issue,"  or  any  such  words,  passes  to  A.  and 
estate  for  life  only]. 

To  this  rule  there  were  certain  exceptions,  of  which  the  only  ones 
which  now  possess  any  practical  importance  are — 

1.  Direct  words  of  reference  to  a  complete  limitation  in  a  preceding 
deed  would  suffice. 

2.  Words  of  limitation  were  never  required  in  a  release  by  one  joint- 
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tenant  to  another,  for  the  obvious  reason  that  the  release  does  not  operate 
to  grant  an  estate,  but  to  destroy  one. 

3.  On  a  partition  between  coparceners  a  rent-charge  in  fee  simple, 
granted  by  way  of  equality  of  exchange,  required  no  words  of  limitation 
(see  Challis  on  Beal  Property,  pp.  194,  195,  264). 

In  a  proper  case,  moreover,  the  appropriate  words,  if  accidentally 
omitted,  might  be  inserted,  the  intention  of  the  parties  being  clear, 
under  the  equitable  jurisdiction  of  Rectification  {In  re  Bird,  1876, 
3  Ch.  D.  214;  see  Be  Tringhanis  Trusts,  [1904]  2  Ch.  487). 

[Limitations  of  equitable  interests  in  real  estate  are  not  so  strictly 
construed.  If  the  intention  is  indisputable  on  the  face  of  tlie  instrument 
that  the  persons  entitled  are  to  take  absolute  interests,  that  intention 
will  be  effectuated  by  holding  them  entitled  to  the  equitable  fee  simple, 
notwithstanding  the  absence  of  the  word  "  heirs  "  {Be  Tringharris  Trusts, 
[1904]  2  Ch.  487,  where  the  stricter  construction  adopted  in  Be  Whiston's 
Settlement,  [1894]  1  Ch.  661,  is  commented  on;  Be  Olivers  Settlement, 
[1905]  1  Ch.  191.] 

The  Conveyancing  and  Law  of  Property  Act,  1881,  enacts  as 
follows : — 

Sec.  51.  In  a  deed  it  shall  be  sufficient,  in  the  limitation  of  an  estate 
in  fee  simple,  to  use  the  words  "  in  fee  simple  "  without  the  word  heirs ; 
and  in  the  limitation  of  an  estate  in  tail,  to  use  the  words  "in  tail"  without 
the  words  heirs  of  the  body ;  and  in  the  limitation  of  an  estate  in  tail 
male  or  in  tail  female,  to  use  the  words  "in  tail  male"  or  "  in  tail  female,"  as 
the  case  requires,  without  the  words  "  heirs  male  of  the  body,"  or  "  heirs 
female  "  of  the  body.  [A  limitation  to  A.  "  in  fee  "  is  not  sufficient  under 
the  section  to  pass  the  fee  simple.  The  word  "  simple  "  is  essential  {Be 
Ethel  and  Mitchell,  [1901]  1  Ch.  945).] 

In  a  conveyance  to  a  corporation  sole  in  fee  simple  the  proper 
limitation  is  to  the  bishop  or  parson,  as  the  case  may  be,  "and  his 
successors,"  and  without  these  words  nothing  passes  but  an  estate  for 
life  (Co.  Litt.  94  h,  and  note  5). 

There  seems  nothing  in  the  above  section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  to  alter  this  rule. 

In  the  case  of  a  corporation  aggregate,  however,  no  words  of  limitation. 
are,  or  ever  were,  necessary. 

In  a  Will,  technical  words  of  limitation  were  never  requisite  for  a 
devise  of  a  fee  simple  or  estate  tail,  though  prior  to  the  Wills  Act  some 
words  indicating  an  intention  to  give  the  fee  were  necessary. 

Now,  however,  under  sec.  28  of  the  Wills  Act,  a  devise  to  A.  simply 
will  carry  the  whole  devisable  interest  of  the  testator  in  the  estate  to  A.^ 
unless  a  contrary  intention  appears  in  the  will. 

In  the  entire  absence  of  all  words  of  limitation  from  a  deed,  an 
estate  for  the  life  of  the  grantee  passes,  if  the  grantor  could  validly 
grant  such  an  estate;  otherwise  an  estate  for  the  life  of  the  grantor 
will  pass. 

The  rules  as  regards  the  limitation  of  estates  in  copyholds  are  similar 
to  those  of  freeholds,  with  these  exceptions : — 

(1)  Sec.  51  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
9U/pra,  does  not  apply  [for  the  reason  that  the  enactment  only  applies  to 
deeds  and  not  to  customary  methods  of  conveyance]. 

(2)  By  the  special  custom  of  certain  manors,  a  customary  estate  in 
fee  might  be  granted  without  the  use  of  the  word  heirs  (see  Watkins^ 
Copyholds,  vol.  ii.  App.). 
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No  special  words  are  requisite  for  the  limitation  of  a  term  of  years. 
Any  words  sufficiently  indicating  the  commencement,  duration,  and 
mode  of  determination  of  the  term  are  sufficient. 

Limited  Administration.— See  Executors  and  Ad- 
ministrators, Vol.  v.,  at  p.  558. 

Limited   Interest-— See  Limited  Owners. 

Limited  Liability.— Every  person  is  by  the  law  of  England 
primd  facie  liable  on  his  contracts  to  the  full  extent  of  his  assets,  and 
a  corporation  is  no  exception.  But  the  application  of  this  principle 
to  a  company  carrying  on  trade  in  its  own  name,  yet  composed  of  a 
number  of  individuals,  is  attended  with  considerable  difficulty.  It  is 
the  company  as  an  independent  entity  which  contracts  in  such  a  case, 
and  which  should  strictly  therefore  be  alone  liable,  and  this  theory  was 
logically  carried  out  in  the  case  of  the  early  chartered  companies. 
The  company  only  was  liable  for  its  debts ;  the  members  enjoyed  entire 
immunity.  But  in  later  times  the  law  altered  its  attitude.  It  treated 
the  company  as  what  in  fact  it  was,  a  large  partnership  trading  under 
a  "  nomen  collectivum  "  and  every  member  of  such  partnership  as  a 
principal  was  held  liable  on  the  company's  contracts  to  the  full  extent  of 
his  fortune.  This  unlimited  liability  and  the  alarm  which  it  engendered 
was  highly  detrimental  to  enterprise,  because  no  shareholder  could  tell 
whether  he  might  not,  by  the  fraud  or  folly  of  the  directors,  be  committed 
to  ruinous  liabilities.  Why  should  not  a  shareholder  in  a  company  be 
entitled  to  say  to  persons  dealing  with  the  company — it  was  thus  the 
late  Kobert  Lowe  and  Lord  Bramwell  argued — "  I  am  prepared  to  risk 
so  much  in  this  company's  enterprise,  and  I  am  not  to  be  held  liable 
for  more  "  ?  The  argument  was  reasonable ;  the  problem  was,  how  was 
the  proposal  to  be  carried  out  ?  Lord  Bramwell  solved  the  difficulty 
by  suggesting  that  every  company  permitted  to  trade  on  these  terms 
should,  as  a  condition  of  the  privilege  and  in  justice  to  those  dealing 
with  it,  add  to  its  name  the  word  "  Limited,"  and  keep  that  word 
conspicuously  exhibited  on  all  occasions.  So  no  wrong  could  be  done. 
Lord  Bramwell  was  proud  of  this  plan.  "  Write  it  on  my  tombstone,'* 
he  once  said  facetiously ;  and  certainly  his  simple  expedient  embodied 
first  in  the  Act  of  1856,  and  afterwards  in  that  of  1862,  has  answered 
its  purpose  admirably  ;  and  has  given  an  enormous  impulse  to  joint- 
stock  enterprise.  The  only  exception  allowed  to  the  protective  use 
of  the  term  "  Limited  "  by  a  limited  company  is  in  the  case  of  certain 
associations  formed  not  for  profit,  under  sec.  23  of  the  Companies  Act, 
1867.  In  their  case  the  Board  of  Trade  may,  on  certain  conditions  being 
complied  with,  dispense  with  the  use  of  the  word.  See  Company,  Vol.  III., 
p.  303 ;  Partnership  {Limited  Partnership). 

Limited  Owners. — Where  a  person  has  an  interest  in  land 
less  than  an  estate  in  fee  simple,  he  is  said  to  be  a  limited  owner 
or  to  have  a  limited  interest  in  the  land.  Tenants  for  life  or  in  tail 
are,  for  example,  limited  owners  (see  sec.  58  of  the  Settled  Land  Act, 
1882).    See  Settled  Land  Acts. 

Limited  Owners  Residences  Acts.— By  the  Limited 
Owners  Kesidences  Acts  of  1870  and  1871,  33  &  34  Vict.  c.  56,  and 
VOL.  VIII.  22 
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34  &  35  Vict.  c.  84,  the  erection  of  a  mansion-house  with  necessary- 
appurtenances  or  the  improvement  of  an  existing  mansion-house,  etc., 
are  to  be  deemed  improvements  within  the  Improvement  of  Land  Act, 
1864,  and  the  cost  of  such  improvements  may  be  charged  on  the  settled 
estajte.    See  Settled  Land  Acts. 

Limited  Partnership  Act,  1907.— See  Partnership. 

Limited  Probate.— See  Probate. 

Limit  of  Deviation-— See  Deviation. 

Lincoln's  Inn. — See  Inns  of  Court. 

Line  of  Rail. — SccEail. 

Liquidated  Damages.— See  Damages,  Vol.  IV.  p.  324; 
Liquidated  Demand;  Penalty. 

Liquidated  Demand. — A  liquidated  demand  is  a  claim  for 
a  specific  sum  of  money  payable  under  a  contract  expressed  or  implied 
not  being  in  the  nature  of  a  penalty,  or  of  unliquidated  damages ;  or  a 
claim  for  a  specific  sum  recoverable  by  action  for  an  amount  due  under 
a  judgment  or  order  of  the  Court,  brought  by  the  person  entitled  against 
the  person  liable  to  pay ;  or  a  claim  for  a  sum  of  money  whether  or  not 
in  the  nature  of  damages  or  penalty,  recoverable  under  a  statute  which 
contains  an  express  provision  that  the  sum  sued  for  may  be  recovered 
as  a  liquidated  demand,  or  as  liquidated  damages. 

The  Nature  of  the  Contract. — In  order  to  come  within  the  defini- 
tion "  liquidated  demand "  a  claim  on  a  contract  must  (a)  state  the 
amount  demanded,  or  must  be  so  expressed  that  the  ascertainment  of 
the  amount  is  a  mere  matter  of  calculation ;  and  (h)  must  give  sufficient 
particulars  of  the  contract  to  disclose  its  nature.  It  is  the  nature  of 
the  contract  on  which  the  claim  is  based,  as  well  as  the  fact  that  a 
specific  sum  is  claimed  which  brings  the  claim,  or  fails  to  bring  it,  within 
the  definition.  Thus  a  claim  for  a  specific  sum  for  goods  sold  and 
delivered  is  a  liquidated  demand,  but  an  added  claim  for  a  stated 
amount  for  interest  based  upon  a  notice  printed  on  accounts  rendered 
that  interest  at  5  per  cent,  would  be  charged  after  a  year's  credit  is 
not  a  liquidated  demand,  even  though  no  objection  had  been  raised  by 
the  debtor.  In  such  a  case  the  contract  is  defective,  as  the  Court  will 
not  imply  from  such  a  notice  the  existence  of  a  promise  to  pay  interest 
{Re  Edwards,  1891,  65  L.  T.  453;  Wilks  v.  Wood,  [1892]  1  Q.  B.  684, 
C.  A.).  Though  an  agreement  to  pay  interest  on  running  accounts 
may  Idc  inferred  from  the  course  of  dealing.  Thus,  where  the  trades- 
man delivered  accounts  spreading  over  a  long  period  and  made 
charges  for  interest,  and  the  customer  never  objected  but  paid 
sums  on  account  generally,  interest  on  the  whole  balance  owing 
was  held  to  be  recoverable  against  the  customer's  estate  {Re  Anglesey 
{Marquis  of),  Willmot  v.  Gardner,  [1901]  2  Ch.  548,  C.  A.).  And 
the  contract  in  respect  of  which  the  claim  is  made  must  have  been 
fully  performed  by  the  plaintiff,  on  his  part.  His  mere  willingness  to 
complete  is  not  sufficient.  Therefore  a  claim  for  balance  of  purchase- 
money  due  under  an  agreement  is  not  a  liquidated  demand  unless  the 
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property,  the  subject-matter  of  the  contract,  has  passed  into  the  pos- 
session of  the  purchaser.  A  purchaser  of  leasehold  property  in  refusing 
to  complete,  after  agreeing  to  purchase  for  a  specific  sum,  and  paying  a 
deposit,  still  retains  his  right  to  dispute  the  validity  of  the  title  offered 
him,  and  the  claim  against  him  must  be  for  damages  or  specific  perform- 
ance and  cannot  be  prosecuted  by  an  action  for  a  liquidated  sum  {Leader 
V.  Todd-Heatleij,  [1891]  W.  N.  38).  And  though  the  Court  will  infer  a 
contract  where  the  nature  of  a  claim  justifies  such  inference,  it  will  not 
regard  as  a  liquidated  demand  an  amount  claimed  which  is  in  excess 
of  what  can  be  fairly  considered  to  be  a  reasonable  embodiment  of  the 
implied  contract.  Thus,  though  a  claim  on  a  promissory  note  carries 
interest  under  the  Bills  of  Exchange  Act,  1882,  s.  57,  and,  if  claimed  at 
a  reasonable  rate,  is  recoverable  by  action  as  a  liquidated  demand  (London 
and  Universal  Bank  v.  Clancarty,  [1892]  1  Q.  B.  689),  the  Court  refused 
in  such  a  case  to  imply  a  contract  to  pay  interest  at  25  per  cent.,  where 
the  claim  did  not  allege  an  agreement  to  pay  interest  at  that  rate 
{Elliott  V.  Roberts,  1891,  36  Sol.  Jo.  92,  and  see  remarks  of  Cave,  J.,  on 
that  case  in  Blood  v.  Robinson,  1891,  36  Sol.  Jo.  203). 

Difference  between  Liquidated  Damages  and  Penalty.  —  Liquidated 
damages  may  be  recovered  as  a  liquidated  demand  {Galesworthy  v. 
Strntt,  1847,  1  Exch.  Eep.  659),  but  in  the  absence  of  direct  statutory 
provision  to  the  contrary,  a  sum  claimed  in  the  nature  of  a  penalty 
cannot  be  so  recovered.  Damages,  in  order  to  be  liquidated,  must  be 
claimed  as  a  sum  stated,  or  at  a  specified  rate,  agreed  to  be  paid  in  a 
certain  eventuality  which  has  happened,  or  must  be  recoverable  under 
a  statute  as  liquidated  damages,  as,  for  example,  under  sec.  57  of  the 
Bills  of  Exchange  Act,  1882. 

The  distinction  between  liquidated  damages  and  penalty  depends 
upon  the  nature  of  the  contract.  Even  if  the  parties  themselves  by 
their  agreement  have  defined  as  penalty  what  is,  in  fact,  liquidated 
damages,  or  vice  versd,  the  Court  will  determine  the  nature  of  the  claim 
by  the  nature  of  the  contract  as  a  whole,  independently  of  the  names 
used  by  the  parties  {Re  Wliite  and  Arthur  Arbitration,  1901,  84  L.  T. 
594;  Diestal  v.  Stevenson,  [1906]  2  K.  B.  345).  "Where  the  parties 
to  a  contract  have  agreed  that  in  case  of  one  of  the  parties  doing 
or  omitting  to  do  some  one  thing,  he  shall  pay  a  specific  sum  to  the 
other  as  damages,  as  a  general  rule  such  sum  is  to  be  regarded  by 
the  Court  as  liquidated  damages  and  not  penalty."  See  judgment 
of  Lord  Esher,  M.R.,  in  Law  v.  Redditch  Local  Board,  [1892]  1  "Q.  B. 
p.  130.  This  applies  where  a  person  enters  into  a  bond  to  do,  or 
to  refrain  from  doing,  a  certain  specified  act,  and  thereby  agrees  to 
pay  a  stated  sum  if  he  commits  any  breach  of  the  undertaking.  In 
such  a  case  "  where  payment  is  conditioned  on  one  event  the  payment 
is  in  the  nature  of  liquidated  damages,  but  where  it  is  conditioned  on 
more  than  one  event  it  is  in  the  nature  of  a  penalty  "  (per  A.  L.  Smith, 
L.J.,  Strickland  v.  Williams,  [1899]  1  Q.  B.  382,  C.  A.).  But  the 
condition  may  apply  only  to  a  particular  stipulation  in  a  general 
agreement,  and  the  liquidated  damages  may  be  distributive,  as  will  be 
seen  from  the  following  quotation  from  a  judgment  of  Lord  Davey  in 
the  House  of  Lords,  which  states  in  clear  and  comprehensive  terms  the 
difference  between  liquidated  damages  and  penalty.  The  quotation 
should  be  prefaced  by  the  statement  of  the  Lord  Chancellor  in  the  same 
case  that  on  this  point  "  the  law  is  the  same  both  in  England  and  in 
Scotland."      Lord  Davey  said :   "  It  may  be   taken  as  an  established 
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principle  in  the  law  of  Scotland  that  if  you  find  a  sum  of  money  made 
payable  for  the  breach,  not  of  an  agreement  generally  which  might 
result  in  either  a  trifling  or  a  serious  breach,  but  a  breach  of  one 
particular  stipulation  in  an  agreement,  and  when  you  find  that  the  sum 
payable  is  proportioned  to  the  amount,  if  I  may  so  call  it,  or  the  rate, 
of  the  non-performance  of  the  agreement — for  instance,  if  you  find  that 
it  is  so  much  per  acre  for  ground  which  has  been  spoilt  by  mining 
operations,  or  if  you  find,  as  in  the  present  case,  that  it  is  so  much 
per  week  during  the  whole  time  for  which  the  non-delivery  of  vessels 
beyond  the  contract  time  is  delayed — then  you  infer  thsit  primd  facie 
the  parties  intended  the  amount  to  be  liquidate  damages  and  not  penalty. 
I  say  ' primd  facie,'  because  it  is  always  open  to  the  parties  to  show  that 
the  amount  named  in  the  clause  is  so  exorbitant  and  extravagant  that 
it  could  not  possibly  have  been  regarded  as  damages  for  any  possible 
breach  which  was  in  the  contemplation  of  the  parties,  and  that  is  a 
reason  for  holding  it  to  be  a  penalty  and  not  liquidate  damages,  not- 
withstanding the  considerations  to  which  I  have  alluded"  (Clydebank 
Engineering,  etc.,  Co.  v.  Castaneda,  [1905]  A.  C,  at  p.  16).  The  general 
principle  established  by  that  judgment  is  well  summed  up  in  the 
following  sentence  defining  the  criterion  of  whether  a  sum  is  penalty  or 
damages  as  to  be  found  in,  "  whetlier  the  sum  stipulated  for  can  or  can 
not  be  regarded  as  a  genuine  pre-estimate  of  the  creditor's  probable  or 
possible  interest  in  the  due  performance  of  the  principal  obligation" 
{Ftiblic  Works  Commissioner  v.  Hills,  [1906]  A.  C.  368). 

Where  by  the  terms  of  a  bond  a  sum  of  money  is  to  be  payable  upon 
the  non-payment  of  a  smaller  specified  sum,  the  larger  sum  is  to  be  treated 
as  penalty,  not  as  liquidated  damages  {Law  v.  Redditch  Local  Board,  uhi 
sup.),  though  a  claim  for  the  smaller  sum  secured  by  the  bond  may  be 
sued  for  as  a  liquidated  demand  {Gerrard  v.  Clowes,  [1892]  2  Q.  B.  11,  and 
see  Bond).  The  same  principle  applies  where  the  contract  is  in  respect 
of  matters  other  than  the  payment  of  money.  Thus  "  when  a  single 
slump  sum  is  made  payable  as  compensation  on  the  occurrence  of  one 
or  more  or  all  of  several  events,  some  of  which  may  cause  serious,  and 
others  but  trifling,  damage,  the  presumption  is  that  the  parties  intended 
the  sum  to  be  penal,  and  subject  to  modification "  {per  Lord  Watson, 
El2:)hinstone  v.  Monkland  Iron  and  Coal  Co.,  1886,  11  A.  C,  at  p.  342). 
And  this  ruling  is  the  same  as  if  the  sentence  above  quoted:  "some 
of  which  may  cause  serious,  and  others  but  trifling,  damage,"  had  been 
"some  of  which  may  cause  serious,  and  some  less  serious,  damage"  {Will- 
son  v.  Love,  [1896]  1  Q.  B.,  at  p.  630 ;  and  see  the  judgment  of  Lord 
Coleridge  in  Magee  v.  Lavell,  1874,  L.  E.  C.  P.,  at  p.  111). 

Tlie  general  result  of  the  above  cases  appears  to  be  that  in  distinguish- 
ing between  liquidated  damages  and  penalty  the  Court  will  look  to  all 
the  circumstances  of  each  particular  contract — to  what  the  parties  did, 
as  well  as  to  the  language  they  used — in  order  to  discover  what  their 
intention  was  (see  judgment  of  Bigham,  J.,  in  Pye  v.  British  Automobile,  etc. 
Syndicate,  [1906]  1  K.  B.  425).  If  it  is  found  that  the  sum  agreed  to  be 
paid  is  penal  in  its  nature,  and  not  merely  compensatory  for  the  injury 
inflicted  by  breach  of  the  contract,  it  will  be  classified  as  penalty  and 
not  as  liquidated  damages ;  but  if  the  amount  can  be  fairly  considered 
as  reasonable  compensation  for  injury,  it  may  be  regarded  as  liquidated 
damages,  though  the  terms  of  the  contract  may  appear  to  bring  the  sum 
payable  within  the  definitions  of  penalty  contained  in  the  cases  above  cited. 
In  the  case  last  cited,  for  example,  the  contract  provided  for  the  payment 
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of  a  lump  sum  on  breach  of  performance  of  any  one  of  several  stipulations 
of  different  degrees  of  importance.  But  it  appeared  from  the  circum- 
stances that  the  sum  named  was  not  an  unreasonable  compensation  for 
the  injury  intiicted  by  any  breach  of  the  agreement  and  was  defined  in 
the  contract  as  "  liquidated  and  ascertained  damages."  It  was,  therefore, 
held  to  be  liquidated  damages,  and  not  penalty.  (See  Pye  v.  British 
AiUomohile,  etc.,  Syndicate,  supra.) 

Claim  on  a  Judgment,  or  Order  of  Court. — A  claim  on  a  final  judgment 
was  regarded  at  common  law  as  an  action  of  debt,  and  therefore  as  a 
liquidated  demand  {Hodsoll  v.  Baxter,  1859,  28  L.  J.,  Q.  B.  61).  And 
this  applies  equally  to  a  claim  on  the  judgment  of  a  foreign  Court 
{Gi^ant  V.  Easton,  1883,  13  Q.  B.  D.  302).  But  the  judgment  sued  on 
must  be  final  and  conclusive,  binding  the  rights  and  liabilities  of  the 
parties.  Such  a  judgment,  whether  English  or  foreign,  is  treated  as  res 
judicata  and  as  giving  rise  to  a  new  and  independent  obligation  which 
it  is  just  and  expedient  to  recognise  and  enforce  {Re  Henderson,  1887, 
37  C.  D.  p.  256,  C.  A.;  1889,  15  App.  Cas.  1;  Huntington  v.  Attrill, 
[1893]  A.  C.  150).  The  test  of  the  jurisdiction  of  the  foreign  Court  is : 
"  its  competence  to  entertain  the  sort  of  case  it  did  deal  with,  and  its 
competence  to  require  the  defendant  to  appear  before  it"  {per  Lindley, 
M.  R,  Pemherton  v.  Hughes,  [1899]  1  Ch.,  at  p.  790).  Not  only,  there- 
fore, must  the  judgment  be  final  and  conclusive,  and  within  the  juris- 
diction of  the  Court  that  made  it,  but  that  jurisdiction  must  reach  the 
defendant.  Thus  where  a  person  domiciled  and  resident  in  England 
entered  into  a  partnership  in  a  British  colony  for  acquiring  real  estate, 
which  was  acquired,  it  was  held  that,  in  the  absence  of  an  express  agree- 
ment to  that  effect,  the  defendant's  acts  did  not  constitute  a  submission 
to  the  jurisdiction  of  the  Colonial  Court,  he  being  neither  resident  nor 
domiciled  in  the  colony  {Emanuel  v.  Symon,  [1907]  W.  K  236,  C.  A.). 

By  virtue  of  E.  S.  C,  Order  42,  r.  24,  which  provides  that  an 
order  may  be  enforced  as  a  judgment  to  the  same  effect,  a  sum  of 
money  or  costs  payable  under  an  order  may  be  sued  for  by  action  as 
a  liquidated  demand  {Godfrey  v.  George,  [1896]  1  Q.  B.  48,  C.  A. ;  Pritchett 
V.  English  aiul  Colonial  Syndicate,  [1899]  2  Q.  B.  428,  C.  A.). 

[See  also  Bond  ;  Damages  ;  Default  (in  Proceedings  in  the  High 
Court)  ;  Special  Indorsement.] 

The  following  forms  of  claim  for  a  liquidated  demand  are  given  as 
specimens  merely ;  not  as  being  desirable  to  adopt.  Wherever  the  claim 
on  the  writ  is  for  a  liquidated  demand  it  should  be  specially  indorsed 
(see  Special  Indorsement,  and  the  forms  thereof  in  R.  S.  C,  1883, 
App.  C,  sec.  iv.).  It  is  true  that  by  the  terms  of  Order  13,  r.  3,  judg- 
ment in  default  of  appearance  may  be  entered  as  of  course  where  the 
writ  is  endorsed  for  a  liquidated  demand  "  whether  specially  or  other- 
wise," but  if  the  defendant  appears  to  a  writ  not  specially  indorsed, 
when  it  might  have  been  so  indorsed,  the  effect  is  to  place  the  plaintiff 
at  a  great  disadvantage.  He  is  compelled  to  proceed  by  summons  for 
directions,  and  will  be  ordered  to  deliver  a  statement  of  claim,  and  leave 
will  be  given  to  the  defendant  to  put  in  a  defence,  unless  the  action  is 
ordered  to  be  tried  without  pleadings.  By  not  specially  indorsing  his 
writ,  therefore,  he  loses  the  right  to  proceed  by  judgment  in  default 
of  defence  without  order,  or  by  summary  judgment  under  Order  14 
(see  Summary  Judgment),  where  no  substantial  ground  of  defence 
exists.  The  following  examples  will  serve  to  illustrate  the  above 
observations : — 
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Liquidated  Claims^  not  Specially  Indorsed. 

(a)  The  plaintiff's  claim  is  for  £  for  the  price  of  goods 
sold;  &}'  for  money  lent  and  interest;  07^  for  arrears  of  rent,  &c. 

(b)  The  plaintiff's  claim  is  for  £  for  a  return  of  money  paid 
to  the  defendant  for  work  to  be  done,  left  undone ;  or  for  a  bill  to  be 
taken  up,  not  taken  up ;  o?-  for  a  contribution  paid  for  the  defendant  as 
his  surety ;  or  for  contribution  in  respect  of  a  joint  debt  of  the  plaintiff 
and  the  defendant  paid  by  the  plaintiff;  or  for  principal  and  interest 
due  under  a  covenant,  &c. 

The  advantage  to  be  gained  by  formulating  the  claim  in  a  special 
indorsement  is  so  considerable,  and  the  difference  in  most  cases  so  slight, 
that  forms  such  as  the  above  are  rarely  used  for  liquidated  demands. 
For  example,  the  last  form  given  above  for  principal  and  interest  due 
under  a  covenant  becomes  a  special  indorsement  by  merely  stating  it 
as  follows: — 

Statement  of  Claim. 

The  plaintiff  claims  £83  for  principal  and  interest  due  under  a 
covenant  in  a  deed  dated  January  1,  1907,  made  between  the  plaintiff 
of  the  one  part  and  the  defendant  of  the  other  part. 

Particulars. 
Principal  .....      £100 
^Pq^  ^'jPaid  by  defendant  ...  20 

Principal  due  .  .  .        £80 

Interest       ....  3 


£83 


And  the  plaintiff  claims  interest  on  the  said  sum  of  £80  at  five  per 
cent,  per  annum  from  the  date  of  this  writ  till  payment  or  judgment. 

(Signed) 

Solicitor  for  the  Plaintiff. 

[As  to  these  forms  generally,  and  the  requirements  of  a  special 
indorsement,  see  Special  Indorsement.] 

Liquidation. — See  Bankruptcy;  Company. 

Lis  alibi  pendens.— See  Execution,  Vol.  V.  p.  546. 

Lis  mota. — This  phrase  is  used  to  denote  the  date  at  which  the 
controversy  began  which  subsequently  culminates  in  a  lawsuit.  The 
corresponding  phrase  lis  pendens  denotes  that  litigation  has  actually 
commenced.     But  a  contention  may  be  raised  and  a  claim  definitely 
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formulated  for  years  or  even  for  generations  before  any  legal  proceeding 
is  begun ;  and  evidence  which  comes  into  existence  during  this  interval 
is  naturally  viewed  with  some  suspicion.  Thus  no  entry  or  declaration 
made  by  a  deceased  person  will  be  admissible  as  evidence  of  reputation, 
unless  it  was  made  ante  litem  motam  {Monkton  v.  A.-G.,  1831,  2  Kuss. 
&  M.,  at  p.  161 ;  34  E.  K.  38).  On  the  other  hand,  any  document  which 
comes  into  existence  post  litem  motam  for  the  purpose  of  enabling  a 
solicitor  to  advise  his  client  thereon,  or  obtain  evidence  for,  or  otherwise 
to  conduct,  his  client's  case,  is  privileged  from  the  inspection  of  the 
opponent  {M'Corquodale  v.  Bell,  1876,  1  C.  P.  D.  471 ;  Southwork  and 
Vauxhall  Water  Co.  v.  Quick,  1878,  3  Q.  B.  D.  315).  But  all  confidential 
communications  which  pass  directly  between  a  solicitor  and  his  client  for 
the  pvirpose  of  enabling  the  solicitor  to  advise,  or  in  the  course  of 
advising  the  client  as  to  his  legal  rights,  are  privileged  from  production 
and  inspection,  whether  they  were  made  before  or  after  any  litigation 
was  anticipated,  before  or  after  any  controversy  arose  (Minet  v.  Morgaii, 
1873,  L.  K.  8  Ch.  361). 

There  is  no  lis  mota  till  a  dispute  has  arisen ;  it  is  not  enough  that 
the  right  has  vested,  or  that  the  cause  of  action  has  accrued,  which 
afterwards  becomes  the  subject-matter  of  litigation.  The  dictum  of 
Alderson,  B.,  to  the  contrary  in  Walker  v.  Countess  Beauchamp,  1834, 
6  Car.  &  P.,  at  p.  561,  is  expressly  overruled  (Shedden  v.  A.-G.,  1860, 
30  L.  J.  P.  217 ;  2  Sw.  &  Tr.  170).  The  dispute  must  relate  to  the 
particular  subject  which  is  in  issue  in  the  subsequent  litigation  (Freeman 
V.  Fhillipps,  1816,  4  M.  &  S.  486 ;  16  E.  E.  524);  though  it  need  not  be 
between  the  same  parties  (Bullock  &  Co.  v.  Corry  &  Co.,  1878,  3  Q.  B.  D. 
356 ;  Fearce  v.  Foster,  1885,  15  Q.  B.  D.  114).  If  no  dispute  has  yet 
arisen,  a  declaration  made  by  a  deceased  person  is  admissible,  even 
though  made  with  the  express  object  of  preventing  any  subsequent 
dispute  arising  on  the  matter.  Thus  an  entry  made  by  a  father  ante 
litem  motam  "  in  a  family  Bible  or  any  other  book,  or  on  any  piece  of 
paper,"  as  to  the  legitimacy  of  his  son,  is  admissible  after  his  death, 
although  it  was  admittedly  written  for  the  express  purpose  of  establish- 
ing such  legitimacy  (Berkeley  Feerage  Case,  1811,  4  Camp.,  at  p.  418 ;  14 
E.  E.  782).  If  however  a  controversy  has  in  fact  arisen,  although  the 
declarant  did  not  know  it,  the  declaration  will  be  rejected  (ibid.  p.  417 ; 
SJiedden  v.  A.-G.,  supra ;  and  cp.  Frederick  v.  A.-G.,  1874,  L.  E.  3  P.  «&  M. 
270;  In  re  Turner,  1885,  29  Ch.  D.  985). 

The  fact  that  the  declarant  was  himself  interested  in  establishing  the 
same  title  as  that  now  in  dispute  does  not  affect  the  admissibility  of  such 
a  declaration,  though  it  may  diminish  its  value,  when  received.  Thus 
a  declaration  made  by  a  deceased  daughter  as  to  the  marriage  of  her 
parents  is  admissible  in  favour  of  the  legitimacy  of  all  the  other  children 
(Boe  d.  Jenkins  v.  Bavies,  1847, 10  Q.  B.  314).  But  no  declaration  made 
by  a  deceased  person  as  to  any  matter  of  pedigree  will  be  received, 
unless  it  first  be  established  by  other  evidence  that  the  declarant  was 
legitimately  related  by  blood,  or  was  the  husband  or  wife  of  a  person 
legitimately  related  by  blood,  to  the  party  whose  pedigree  is  in  issue 
(Shrewsbury  Feerage  Case,  1857,  7  H.  L.  C.  26 ;  11  E.  E.  1). 

Lis  pendens. — As  soon  as  proceedings  are  commenced  to 
recover  or  charge  some  specific  property  (Fx  jmrte  Thornton,  1867,  2  Ch., 
p.  178)  there  is  a  ''lis  pendens" — a  pending  suit,  the  consequence  of 
which  is  that  until  the  litigation  is  at  an  end  neither  litigant  can  deal 
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with  the  property  to  the  prejudice  of  the  other.  "  It  is  scarcely  correct," 
says  Lord  Cranworth,  L.C.,  in  Bellamy  v.  Sabine,  1857,  1  De  G.  &  J. 
578 ;  44  E.  R  847,  "  to  speak  of  lis  pendens  as  affecting  a  purchaser 
through  the  doctrine  of  notice,  though  undoubtedly  the  language  of  the 
Courts  often  so  describes  its  operation.  It  affects  him  not  because  it 
amounts  to  notice,  but  because  the  law  does  not  allow  litigant  parties 
to  give  to  others,  pending  the  litigation,  rights  to  the  property  in  dispute, 
so  as  to  prejudice  the  opposite  party.  Where  a  litigation  is  pending 
between  a  plaintiff  and  a  defendant  as  to  the  right  to  a  particular 
estate,  the  necessities  of  mankind  require  that  the  decision  of  the  Court 
in  the  suit  shall  be  binding,  not  only  on  the  litigant  parties,  but  also  on 
those  who  derive  title  under  them  by  alienations  made  pending  the  suit, 
whether  such  alienees  had  or  had  not  notice  of  the  pending  proceedings. 
If  this  were  not  so,  there  could  be  no  certainty  that  the  litigation  would 
ever  come  to  an  end.  A  mortgage  or  sale  made  before  final  decree  to 
a  person  who  had  no  notice  of  the  pending  proceedings  would  always 
render  a  new  suit  necessary,  and  so  interminable  litigation  might  be 
the  consequence." 

A  lis  pendens  will  not,  however,  bind  d^  purchaser  or  mortgagee  without 
express  notice  thereof,  unless  a  memorandum  containing  the  name,  place 
of  abode,  and  title,  trade,  or  profession  of  the  person  whose  estate  is 
intended  to  be  affected,  and  the  Court,  the  title  of  the  action,  and  the 
day  when  the  action  was  instituted,  has  been  left  at  the  [Land  Charges 
Department  of  the  Land  Eegistry  with  the  proper  officer],  who  forthwith 
enters  the  same  in  a  book  in  alphabetical  order  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  the  lis  pendens  (2  &  3  Vict, 
c.  11,  s.  7 ;  [Land  Charges  Act,  1900,  63  &  64  Vict.  c.  26] ;  Order  61,  r.  22 ; 
Dan.  Ch.  Forms,  p.  141).  It  is  important,  therefore,  in  many  cases  at 
once  to  register  an  action  as  a  lis  pendens,  and  a  solicitor  may  be  liable 
for  negligence  if  he  omits  to  do  this  {Plant  v.  Pearman,  1872,  W.  N.  15). 
The  registration  holds  good  for  five  years ;  but  at  the  end  of  that  time 
the  lis  pende^as  will  become  null  and  void  as  against  purchasers,  mort- 
gagees, or  creditors,  unless  a  similar  memorandum  is  then  registered, 
and  so  toties  quoties  at  the  expiration  of  every  five  years  (2  &  3  Vict, 
c.  11,  ss.  4  and  7;  and  see  18  &  19  Vict.  c.  15,  s.  6). 

By  sec.  7,  sub-sees.  5  and  6,  of  the  Settled  Land  Act,  1884,  47  &  48 
Vict.  c.  18,  an  order  giving  leave  to  exercise  the  powers  conferred  by 
sec.  63  of  the  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38,  must  be 
registered  as  a  lis  pendens  in  order  to  affect  any  person  dealing  with 
the  trustees. 

A  creditor's  action  for  general  administration  may  be  a  sufficient 
lis  pendens,  before  final  decree,  so  as  to  entitle  the  plaintiff'  to  priority 
over  a  purchaser  or  mortgagee  taking  from  a  specific  devisee  who  is 
a  defendant,  if  the  plaintiff,  previous  to  the  purchase  or  mortgage,  has 
sufficiently  indicated  the  real  estate  sought  to  be  charged  in  the  action 
{Price  v.  Price,  1887,  35  Ch.  D.  297,  where  the  earlier  authorities  are 
reviewed  by  Kay,  J.) ;  but  the  registration  of  an  administration  suit  as 
a  lis  pendens  will  not  prevent  an  executor  from  disposing  of  the  assets 
and  conferring  a  good  title  to  them  {Neaves  v.  Bim-age,  1849,  14  Q.  B. 
504;  Berry  v.  Gibbons,  1873,  L.  K.  8  Ch.  747);  and  in  a  suit  for  the 
dissolution  of  a  marriage  there  is  before  decree  no  lis  pendens  with 
reference  to  the  property  included  in  the  marriage  settlements  ( Wigney 
V.  Wigney,  1882,  7  P.  D.  228). 

[It  seems  that  the  registration  of  an  English  action  as  a  lis  pendens 
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affects  lands  in  Scotland  which  are  the  subject-matter  of  the  action 
{Huntly  V.  GasMl,  [1905]  2  Ch.  656).] 

A  lis  i^endens  is  only  notice  of  matters  charged  in  the  statement  of 
claim,  and  not  also  of  every  equity  which  might  possibly  arise  out  of  the 
matters  in  question  in  the  action  (Shalcross  v.  Dixon,  1838,  5  Jarm.  Convey. 
493) ;  nor  does  it  create  an  actual  charge  or  lien  on  the  property,  or 
excuse  a  purchaser  from  completing  his  contract  (Bull  v.  Hicchens,  1863, 
32  Beav.  615;  55  E.  E.  242);  and  the  whole  doctrine  of  lis  pendens  is 
confined  to  interests  in  land,  and  has  no  application  to  personal  estate 
other  than  leaseholds  {Wigram  v.  Buckley,  [1894]  3  Ch.  483). 

Upon  the  filing  at  the  [Land  Charges  Department  of  the  Land 
Registry]  of  an  acknowledgment  by  the  plaintiff,  a  satisfaction  or  dis- 
charge of  any  registered  lis  pendens  may  be  entered,  and  a  certificate  of 
the  entry  may  be  issued  (23  &  24  Vict.  c.  115,  s.  2) ;  and  the  Court  before 
whom  the  property  is  in  litigation  may  upon  the  determination  of  the 
lis  pendens,  or  during  the  pendency  thereof,  if  satisfied  that  the  litigation 
is  not  prosecuted  bond  fide  (as  to  which  see  Strousberg  v.  M'Gregor,  1890, 
6  T.  L.  R.  145),  make  an  order  for  vacating  the  registration  without  the 
consent  of  the  party  who  registered  it,  and  may  direct  the  party  on  whose 
behalf  the  registration  was  made,  to  pay  all  the  costs  and  expenses 
occasioned  by  the  registration  or  vacating  thereof  (30  &  31  Vict.  c.  47, 
s.  2).  The  application  to  the  Court  may  be  by  petition,  motion,  or 
summons;  and  if  an  order  is  made  for  vacating  the  registration,  the 
registering  officer  will,  upon  the  filing  with  him  of  an  office  copy  of  the 
order,  enter  a  discharge  of  the  lis  pendens  on  the  register  (ibid.). 

An  order  to  discharge  the  registration  may  be  made  in  a  subsequent 
action  instituted  for  the  purpose,  but  should  as  a  rule  be  made  in  the 
matter  of  the  former  suit  (ibid.;  Glutton  v.  Lee,  1876,  7  Ch.  D.  541  ?i.  ; 
Pooley  V.  Bosanquet,  1877,  7  Ch.  D.  541 ;  Jervis  v.  Berridge,  1874,  W.  N. 
195);  if  the  application  is  made  ex  parte,  only  an  order  nisi  for  vacating 
the  registry  will  be  made  (Pooley  v.  Bosanquet ;  Baxter  v.  Middleton,  1898, 
1  Ch.  313). 

[Where  at  the  trial  the  plaintiff  does  not  appear,  the  judge  in  dis- 
missing the  action  may  order  the  lis  pendens  to  be  vacated  (Reilly  v. 
Richardson,  1899, 43  Sol.  Jo.  457 ;  King  v.  Barber,  1902,  47  Sol.  Jo.  110).] 

Where  an  action  is  improperly  registered  as  a  lis  pendens  against  a 
person  who  is  not  a  party  thereto,  the  Court  has  jurisdiction  to  vacate 
the  registration,  notwithstanding  that  the  action  is  being  prosecuted 
bond  fide  as  against  the  defendant  (Schofield  v.  Solomon,  1885,  52 
L.  T.  N.  S.  679). 

As  to  the  searches  to  be  made  for  lis  pendens  on  a  sale  or  mortgage, 
see  Searches. 

As  to  when  the  fact  that  a  suit  is  pending  elsewhere  (lis  alibi  pendem) 
affords  any  defence  to  an  action  brought  in  this  country  for  the  same 
cause  of  action,  see  Stay  of  Proceedings. 

[Authorities. — Daniell's  Chancery  Practice,  7th  ed.,  pp.  278-280 ; 
Daniell's  Chancery  Forms,  5th  ed.,  pp.  141-144 ;  Carson's  Heal  Property 
Statutes,  1902,  pp.  499,  500,  508.] 

Lis  pendens,  Notice  of,  a  Charge  on  Land.— 

See  Land  Charges. 

List,  Civil.— At  the  beginning  of  each  reign  a  certain  annual 
sum,  payable  out  of  the  Consolidated  Fund  (q.v.),  is  settled  by  Parlia- 
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ment  on  the  Sovereign  for  the  support  of  his  household,  and  the  honour 
and  dignity  of  the  Crown.  At  one  time  the  amount  appropriated 
to  the  Sovereign  was  paid  not  only  for  his  personal  use,  but  also 
to  defray  the  expense  of  the  civil  service — the  whole  of  those  charges 
being  included  in  a  list,  called  the  Civil  List,  to  distinguish  it  from  the 
statement  of  the  military  and  naval  charges ;  and  although  those  civil 
service  expenses  have  long  ceased  to  be  paid  out  of  the  amount  settled 
on  the  Sovereign,  the  term  Civil  List  is  still  employed  to  denote  the 
sum  thus  settled. 

By  the  Civil  List  Act,  1901,  1  Edw.  vii.  c.  4,  His  Majesty's  Civil 
List  was  fixed  at  £470,000,  allocated  in  the  manner  detailed  in  the 
schedule  to  the  Act.  Provision  is  also  made  for  the  Duke  of  Cornwall 
and  York  (now  Prince  of  Wales),  the  Duchess  and  the  King's  daughters, 
by  way  of  annuity. 

Literary  and  Artistic  Work.— See  Artistic  Work; 
Berne  Convention;  Copyright;  Industrial  Property  Convention. 

Literary  Institutions. — See  Scientific  and  Literary 
Institutions. 

Literary  Property.— See  Copyright. 

Lithog^raphs. — See  Copyright. 

Litis  asstimatio. — In  Eoman  law,  the  value  of  the  object  in 
dispute. 

Litis  COntestatio. — In  Eoman  law,  the  ceremony  which 
took  place  between  parties  to  a  lawsuit  when  at  the  end  of  the  pro- 
ceedings before  the  magistrate  they  called  persons  to  witness  that 
they  submitted  the  question  in  dispute  to  the  decision  of  the  judex 
(see  Sandars,  Justinian,  9th  ed.,  Introd.  p.  Ixxi.). 

In  the  Ecclesiastical  Courts  the  litis  contestatio  was  the  issue  in  the 
action  (Phillimore,  Ecclesiastical  Law,  2nd  ed.,  961). 

Little  Damag^e. — A  railway  company  in  the  exercise  of  its 
powers  under  its  special  Act  or  the  Railways  Clauses  Act,  1845,  is  to 
do  "as  little  damage  as  can  be"  (Railways  Clauses  Act,  1845,  s.  16). 
These  words  apply  not  to  what  is  done,  but  to  the  manner  of  doing  it — ^ 
the  modus  operandi  {per  Lord  Campbell,  C.J.,  in  B.  v.  East  and  West 
Irulia  Docks,  1853,  22  L.  J.  Q.  B.  384). 

Liturgy.— See  Prayer-Book. 

Live  and  Dead  Stock.— In  Porter  v.  Toumay,  1797, 
3  Ves.  311 ;  30  E.  R.  1027,  Sir  R.  Arden,  M.R.,  said  that  the  words 
"  live  and  dead  stock  "  standing  alone  meant  "  out-of-door  stock,"  such 
as  corn,  hay,  straw,  carts,  etc.  There  it  was  held  that  under  a  bequest 
of  "all  the  furniture  and  stock  of  carriages  and  horses  and  other  live 
and  dead  stock,"  wine  and  books  did  not  pass.  In  Hutchinson  v.  Smith, 
1863,  11  W.  R.  417,  where  the  bequest  was  of  all  the  testator's  "  furni- 
ture, linen,  plate,  pictures,  carriages,  horses,  and  other  live  and  dead 
stock,"  it  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  books  and  wines  did 
pass.     See  also  Roper,  Legacies,  4th  ed.,  p.  275,  where  it  is  suggested 
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that  the  words  are  synonymous  with  "  property,"  and  sufficient  to  pass 
the  whole  of  a  testator's  personal  estate. 

Livelihood.— In  Stephens  y.  Den-y,  1812,16  East,  147,  it  was 
held  that  a  person  claiming  to  be  entitled  to  be  sued  only  in  the  London 
Court  of  Bequests  as  a  person  "  seeking  his  livelihood  "  in  London,  must 
seek  the  whole  of  his  livelihood  there.  See  also  Jenks  v.  Taylor,  1836, 
5  L.  J.  Ex.  263. 

Liverpool  Court  of  Passage.— See  Passage,  Court  of. 

Livery  (Domestic).— The  clothes  supplied  by  a  master  for 
his  servant's  use  belong  to  the  master,  and  must  be  returned  to  him 
upon  his  request  or  upon  the  conclusion  of  the  service,  unless  some 
agreement  to  the  contrary  is  made  as  a  term  of  the  hiring  or  otherwise. 
Frequently,  of  course,  a  supply  of  clothing,  which  he  is  to  keep,  is  part 
of  the  servant's  wages.  Where  a  servant  was  engaged  on  the  terms 
that  he  should  have  a  suit  of  clothes  each  year,  and  he  was  wrongfully 
dismissed  before  the  end  of  a  year,  it  was  held  that  he  could  not 
maintain  trover  for  that  year's  clothes,  because  they  did  not  become  his 
property  till  the  end  of  the  year  {Crocker  v.  Molynevx,  1828,  3  Car.  &  P. 
470). 

For  the  feudal  meaning  of  the  term,  see  Stubbs,  Const.  Hist.  470. 

Liveryman. — A  liveryman,  or  freeman,  of  one  of  the  city 
companies  of  London  is  a  member  of  the  governing  body  of  the  com- 
pany. "  Time  out  of  mind  the  place  and  office  of  the  livery  hath  been 
a  place  and  degree  of  pre-eminence  in  the  said  company "  (Taverner*s 
Case,  33  Car.  ii.  Eay.  T.  446).  In  the  case  cited  a  mandamus  to  admit, 
without  unreasonable  fine,  a  person  chosen  as  liveryman  was  granted. 

Livery  of  Seisin. — See  Grant;  Seisin. 

Livery  Stable. — A  livery  stable  is  defined  by  Webster  as  "a 
stable  where  horses  are  kept  for  hire,  and  where  stabling  is  provided." 
A  livery  stable  keeper,  who  is  not  an  innkeeper,  has  no  privilege,  and 
none  can  be  claimed  under  him;  he  must  therefore  rest  on  his  own 
agreement  (Chapman  v.  Allen,  H.  T.  7  Car.  i.  Cro.  (3)  271;  Yorke  v. 
Greenaugh,  1701,  2  Eaym.  (Ld.)  867).  On  the  other  hand,  he  is  not 
liable  to  the  inconveniences  to  which  innkeepers  are  subject,  such  as 
taking  out  licences,  etc.;  and  he  is  not  bound  to  have  soldiers  quar- 
tered on  him  (Parkhurst  v.  Foster,  1699,  1  Salk.  387 ;  Barnard  v.  How, 
1824,  1  Car.  &  P.  366).  But  if  a  horse  in  his  keeping  be  lost  or  stolen 
he  is  answerable  for  it  {Yorke  v.  Greenaugh,  uhi  supra;  Francis y.  Wyatt, 
1764,  3  Burr.  1498).  [A  livery  stable  keeper  is  not,  however,  an  insurer. 
He  has  the  ordinary  liability  of  a  bailee  {Searle  v.  Laverick,  1874,  L.  E. 
9  Q.  B.  122,  cited  infra).  Negligence  on  his  part  must  be  proved,  but 
in  the  case  of  loss  or  damage  the  onus  is  on  him,  in  the  first  instance, 
to  show  that  it  occurred  through  no  want  of  ordinary  care  on  his  part 
{Mackenzie  v.  Cox,  1840,  9  C.  &  P.  632 ;  62  K.  E.  762 ;  Dollar  v.  Grem- 
field  (H.  L.),  Times,  May  19,  1905).] 

A  person  should  satisfy  himself  of  the  credit  and  solvency  of  the 
livery  stable  keeper  to  whom  he  proposes  to  intrust  his  horse ;  because 
horses  and  carriages  standing  at  livery  are  distrainable  for  rent  ( Yorke 
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V.  GreeTiaugh,  %tbi  supra).  But  the  case  of  a  horse  sent  to  a  livery  stable 
merely  to  be  cleaned  and  fed  is  very  different  from  one  where  he  is  sent 
to  remain  during  the  owner's  pleasure,  the  feeding  and  grooming  being 
only  incident  to  the  principal  object  (Parso^is  v.  Ginffell,  1847,  4  C.  B. 
558;  16  L.  J.  C.  P.  227).  [If  the  primary  object  is  the  feeding  and 
grooming,  and  the  horse  is  there  for  this  object  and  not  to  be  kept,  he 
might  be  privileged  from  distress  as  coming  within  the  class  of  articles 
delivered  in  the  way  of  trade  for  the  purpose  of  having  a  temporary 
thing  done  to  them  (I.e.).] 

A  livery  stable  keeper  cannot  detain  a  horse  for  his  keep  as  an  inn- 
keeper may,  because  he  is  not  bound  to  take  it ;  much  less  can  he  detain 
or  be  bound  to  take  a  carriage  without  horses  (Barnard  v.  Ifow,  1824, 
1  Car.  &  P.  366 ;  Parsons  v.  Gingell,  1847,  4  C.  B.  558).  But  he  may 
have  a  lien  by  special  agreement,  as  where  a  mare  was  placed  with  such 
a  person,  who  advanced  money  to  her  owner,  and  it  was  agreed  that  she 
should  remain  as  a  security  for  the  repayment  of  the  sum  advanced,  and 
for  the  expense  of  her  keep  (Donatty  v.  Crowder,  1826,  11  Moo.  K.  B. 
479).  If  he  has  such  lien  by  agreement,  and  the  owner  of  the  horse 
fraudulently  takes  it  out  of  his  possession  to  defeat  the  lien,  the  livery 
stable  keeper  may  retake  it  without  force,  for  the  lien  is  not  put  an  end 
to  by  his  having  parted  with  the  possession  under  such  circumstances 
(Wallace  v.  Woodgate,  1824,  1  Car.  &  P.  575). 

A  livery  stable  keeper  has  no  lien  on  a  horse  for  money  expended 
upon  it  at  the  request  of  the  owner ;  and  this  was  held  in  a  case  in 
which  a  livery  stable  keeper  had  employed  a  veterinary  surgeon,  at  the 
request  of  the  owner,  to  blister  a  horse  standing  at  livery  with  him  for 
splints,  and  had  actually  paid  the  bill  (Orehard  v.  Rackstraw,  1850, 
9  C.  B.  698;  82  R.  R  509).  [The  common-law  principle  is  that  "if  a 
man  has  an  article  delivered  to  him,  on  the  improvement  of  which  he 
has  to  bestow  trouble  and  expense,  he  has  a  right  to  detain  it  until  his 
demand  is  paid  "  (per  Best,  C.J.,  in  Bevan  v.  Waters,  1828, 3  Car.  &  P.  520  ; 
33  R.  R.  692,  approved  in  Scarfe  v.  Morgan,  1838,  4  M.  &  W.  270,  283 ; 
51  R.  R.  568).  Thus  a  trainer  has  a  lien  for  the  keep  and  exercise  of  a 
horse  (Bevan  v.  Waters,  supra;  Jacobs  v.  Latour,  1828,  5  Bing.  130);  but 
a  livery  stable  keeper  has  not,  "  because  the  horse  is  subject  to  the  con- 
trol of  the  owner,  and  may  be  taken  out  by  him,  and  the  first  time  it 
goes  away  there  is  of  course  an  end  of  the  lien  "  (Best,  C. J.,  3  Car.  &  P. 
522).     See  also  Lien.] 

Where  a  livery  stable  keeper  brings  an  action  for  a  horse's  keep, 
money  received  by  him  as  the  price  of  the  horse,  but  afterwards  returned 
on  the  rescission  of  a  contract  of  sale,  cannot  be  set  off  against  him  by 
the  defendant  as  money  received  for  his  use,  as  it  ceased  to  be  so  when 
the  contract  was  rescinded ;  and  it  makes  no  difference  that  the  ground 
of  the  rescission  was  fraud,  of  which  the  defendant  was  ignorant  (Murray 
V.  Mann,  1848,  2  Ex.  Rep.  538 ;  76  R.  R.  686). 

A  livery  stable  keeper  who  undertakes  for  reward  to  receive  a  horse 
or  carriage  and  lodge  it  in  a  stable  or  coach-house,  is  bound  to  take 
reasonable  care  (Searle  v.  Zaverick,  1874,  L.  R.  9  Q.  B.  122).  The  obliga- 
tion to  take  reasonable  care  of  the  thing  intrusted  to  a  bailee  of  this 
class  involves  in  it  an  obligation  to  take  reasonable  care  that  any  build- 
ing in  which  it  is  deposited  is  in  a  proper  state,  so  that  the  tiling 
deposited  may  be  reasonably  safe  in  it ;  but  no  warranty  or  obligation 
is  to  be  implied  by  law  on  his  part  that  the  building  is  absolutely  safe, 
and  the  i&at  that  the  building  has  been  erected  by  the  livery  stable  keeper 
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on  his  own  ground  makes  no  difference  to  his  liability  {ibid.).  [The 
employment  of  a  competent  independent  contractor  to  build  is  taking 
reasonable  care,  and  the  stable  keeper  is  not  liable  for  results  of  his 
negligence  {ibid.).'] 

An  action  against  a  livery  stable  keeper  for  not  taking  due  and 
proper  care  of  a  horse  of  the  plaintiff's,  in  consequence  of  which  damage 
has  resulted,  is  founded  on  contract,  and  not  in  tort,  and  thus  differs 
from  an  action  against  a  farrier,  who  shoes  a  horse  negligently,  and  so 
commits  a  breach  of  a  common-law  duty  {Legge  v.  Tucker,  1856,  26  L.  J. 
Ex.  71).    See  Farrier. 

Livings,  Exchange  of  .—See  Incumbent. 

Living  AVith  mC— A  bequest  to  servants  "living  with  me" 
does  not  mean  "living  in  my  house,"  but  "living  in  my  service" 
(Blachvell  v.  Pennant,  1852,  22  L.  J.  Ch.  155). 

Lloyd's. — This  is  a  society  of  underwriters,  insurance  brokers, 
merchants,  bankers,  shipowners,  etc.,  formerly  regulated  by  a  deed  of 
association,  dated  1811,  and  now  incorporated  by  special  Act  (1871, 
34  Vict.  c.  xxi.).  The  objects  of  the  society  are  stated  in  the  special 
Act  to  be  "the  carrying  on  of  the  business  of  marine  insurance  by  members 
of  the  society ;  the  protection  of  the  interests  of  members  of  the  society  in 
respect  of  shipping  and  cargoes  and  freight;  the  collection,  publication,  and 
diffusion  of  intelligence  and  information  with  respect  to  shipping."  It 
derives  its  name  from  Lloyd's  Coffee-house,  which  was  at  first  in  Lombard 
Street  and  then  was  moved  to  the  Koyal  Exchange,  and  from  1688  onwards 
was  a  regular  resort  for  persons  engaged  in  maritime  commercial  business  ; 
and  its  members  now  carry  on  business  in  rooms  over  the  Eoyal  Exchange. 
They  are  divided  into  underwriting,  non-underwriting,  and  subscribing 
members. 

In  marine  insurance  Lloyd's  has  given  its  name  to  the  form  of  policy, 
which  is  the  common  one  among  private  underwriters,  has  been  sub- 
stantially adopted  by  insurance  companies,  and  is  now  embodied  in  the 
statutory  law  (Marine  Insurance  Act,  1906,  first  schedule,  as  it  was  in 
1867,  30  Vict.  c.  23,  schedule).  The  customs  of  Lloyd's  have  been  allowed 
to  govern  policies  not  framed  in  accordance  with  the  ordinary  Lloyd's 
policy,  e.g.  the  custom  of  the  underwriter  looking  only  to  the  broker  for 
the  premium,  and  not  to  the  assured  (  Universo  I.  C.  of  Milan  v.  Merchants 
M.  I.  a,  [1897]  1  Q.  B.  205,  and  1897,  2  Q.  B.  93 ;  and  see  Broker  (Insur- 
ance) and  Marine  Insurance).  Lloyd's  underwriters  have  only  a  separ- 
ate and  individual  liability  on  policies  which  they  subscribe ;  thus  they 
may  not  underwrite  a  policy  (1)  in  the  name  of  a  partnership  or  otherwise 
than  in  the  name  of  one  individual  (being  an  underwriting  member  of  the 
society)  for  each  separate  sum  subscribed ;  (2)  for  the  account,  benefit, 
or  advantage  of  any  company  or  association  unless  they  are  subscribers 
to  the  society  or  unless  every  policy  underwritten  for  their  account, 
benefit,  or  advantage  is  underwritten  in  their  ordinary  place  of  business 
(Sched.  4  of  special  Act). 

For  an  example  of  a  Lloyd's  reinsurance  policy  ("the  American") 
{St.  Paid  F.  M.  I.  C,  V.  Morice,  1906,  11  Com.  Cas.  153).  The  Lloyd's 
marine  policy  is  to  be  construed  differently  from  other  policies  or 
guarantees  as  regards  proportionate  liability  of  insurers  for  loss  {Anglo- 
CcUifornia  Bank  v.  London  and  Prov.  M.  &  G.  I.  C,  1904, 10  Com.  Cas.  1). 
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For  the  liability  of  the  "names"  to  a  Lloyd's  policy,  see  Hamhro  v. 
Burnand,  1904, 9  Com.  Cas.  251 ;  and  custom  of  Lloyd's  discharging  under- 
writer upon  his  settling  with  insurance  broker,  which  must  be  known  to 
assured  (Matrieffv.  Crosjield,  1903,  8  Com.  Cas.  120);  and  custom  of  Lloyd's 
"  taking  up  a  risk  "  (Byers  v.  Miller,  1897,  3  Com.  Cas.  39) ;  for  an  example 
of  a  Lloyd's  fire  policy  subject  to  average  {Acme  Wood  Flooring  Co.  v. 
Marten,  1904,  ibid.  157;  and  see  Bancroft  v.  HutJi,  1901,  6  C.  C.  137, 
and  Beauchani'p  v.  Faher,  1898,  3  Com.  Cas.  308).  Knowledge  of  a  Lloyd's 
agent  is  not  to  be  taken  as  knowledge  of  a  member  of  Lloyd's  (  Wilson  v. 
Salamandra  A.  C.  of  St.  Petershurg,  1903,  8  Com.  Cas.  129).  The  ordinary 
Lloyd's  policy  does  not  cover  life  salvage  {Nourse  v.  Sailing  Shipowners 
M.  P.  A.,  1896,  1  Com.  Cas.  323,  388) ;  and  see  as  to  effect  of  a  time 
policy  {Hogarth  v.  Walker,  1900,  5  Com.  Cas.  292),  "usual  Lloyd's 
conditions"  {Ide  v.  Chalmers,  1900,  ibid.  212),  which  is  "repaired 
value  "  where  insured  value  is  to  be  taken  as  such  for  purposes  of  a 
constructive  total  loss  {North  Atlantic  S.  S.  Co.  v.  Brown,  1904,  9  Com. 
Cas.  164),  and  the  "sue  and  labour"  clause  {Cunard  S.S.  Co.  v.  Marten, 
1903,  ibid.  9),  the  "Inchmaree  clause"  {Jackson  v.  Mumford,  1902, 
8  Com.  Cas.  61)  and  "f.  c.  s.  clause"  {Miller  v.  Law  Accident  I.  S.,  1902, 
7  Com.  Cas.  151). 

Underwriting  members  of  Lloyd's  have  for  some  years  past,  as  a 
guarantee,  placed  in  the  hands  of  the  committee,  either  (1)  a  deposit 
of  £5000  in  gilt-edged  securities,  or  (2)  a  guarantee  policy  for  £5000 ; 
but  at  the  present  time  the  committee  would  probably  accept  a  deposit 
only,  and  it  is  in  their  discretionary  power  to  require  a  larger  security 
to  be  given.  The  corporation  may  enforce  such  a  security  by  suit  against 
a  member  who  fails  to  meet  his  engagements  as  trustees  for  the  persons 
who  have  suffered  damage  thereby,  although  it  has  itself  suffered  no  loss 
{Lloyd's  V.  Harper,  1880,  16  Ch.  D.  290). 

The  chief  importance  of  Lloyd's,  however,  is  that,  owing  to  its  agencies 
situated  at  all  the  principal  ports  of  the  world,  it  is  the  official  centre  for 
all  shipping  intelligence,  the  agencies  sending  in  daily  accounts  of  all 
sailings,  arrivals,  losses,  and  casualties,  and  other  information  which 
may  be  of  importance  to  shipping  interests  generally.  Such  accounts 
are  posted  at  Lloyd's  in  certain  books  accessible  only  to  members  and 
subscribers,  known  as  Lloyd's  Books,  and  no  member  or  subscriber  is 
allowed  to  copy  any  information  thence  for  the  benefit  of  a  third  party 
unless  with  the  special  leave  of  the  committee.  All  such  intelligence 
is  afterwards  printed  in  Lloyd's  Lists,  of  which  an  early  edition,  called 
the  Morning  Sheet,  is  published  for  the  use  of  subscribers  only,  but  which 
later  in  the  day  is  incorporated  with  and  published  by  the  Shipping  and 
Mercantile  Gazette,  and  so  becomes  accessible  to  the  public.  The  secretary's 
office  also  furnishes  the  shipping  news  to  the  newspapers. 

The  commercial  importance  of  Lloyd's  is  recognised  by  various 
statutes.  The  Committee  of  Lloyd's  (conjointly  with  those  of  Lloyd's 
Register  {q.v.)  and  the  Institute  of  London  Underwriters)  are  empowered 
to  select  two  members  of  a  committee  which  may  be  appointed  by  the 
Board  of  Trade  to  prepare  and  advise  on  rules  for  life-saving  appliances 
(M.  S.  A.,  1894,  s.  429,  Sched.  17).     See  Life-saving  Appliances. 

Where  any  ship,  British  or  foreign,  is  or  has  been  in  distress  on  the 
coasts  of  the  IJnited  Kingdom,  and  an  examination  on  oath  is  made  into 
the  circumstances,  including  the  name  and  description  of  the  ship  and  of 
the  master  and  owners  and  goods  owners,  the  ports  to  and  from  which 
tlie  ship  was  going,  the  cause  of  the  distress,  and  the  services  rendered, 
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a  copy  of  such  examination  is  to  be  sent  to  the  secretary  of  Lloyd's 
(s.  517).  So  when  any  wreck  exceeding  £20  in  value  in  the  opinion  of 
the  receiver  is  taken  possession  of  by  him,  he  must  send  a  description 
of  the  wreck  and  any  distinguishing  marks  thereon  to  the  secretary  of 
Lloyd's,  who  must  post  it  in  a  conspicuous  place  (s.  520).  Lloyd's  have 
also  power  to  establish  signal-stations  with  telegraphic  communication 
in  the  British  Islands,  and  to  acquire  sites  therefor  compulsorily  or 
by  agreement  (1888,  51  &  52  Vict.  c.  29,  s.  2,  incorporating  the  Lands 
Clauses  Acts  {q.v.),  subject  to  conditions  as  to  advertisements  and  notices, 
and  the  consent  of  the  Board  of  Trade) :  and  to  acquire  easements  by 
agreement  (s.  4) ;  saving  the  rights  of  the  Admiralty,  War  Office,  Post 
Office,  Government  departments,  lighthouse  authorities,  Thames  Con- 
servancy, Duchy  of  Lancaster,  Duchy  of  Cornwall,  the  Crown  (especially 
in  foreshore) ;  and  for  works  near  tidal  waters  the  consent  of  the  Board 
of  Trade  is  necessary,  and  no  right  to  future  accretions  is  allowed  (ss.  12 
and  13). 

Lloyd's  agents  have  no  authority  to  adjust  any  loss  on  behalf  of  the 
underwriters  {Drake  v.  Marry  at,  1823,  1  Barn.  &  Cress.  473 ;  25  K.  R. 
464);  but  they  are  proper  persons  for  the  master  of  a  ship  to  consult 
before  selling  the  ship  in  a  port  of  distress  {The  Bonita,  1861,  Lush.  252). 

Lloyd's  Bond. — This  is  an  instrument  under  the  seal  of  a 
corporation  admitting  its  indebtedness  to  a  person  named  therein  in  a 
sum  specified  in  the  bond,  and  containing  a  promise  by  the  corporation 
to  that  person  to  repay  him  that  amount  on  a  future  day,  and  interest 
at  a  fixed  rate.  It  is  so  called  after  the  name  of  the  counsel  (J.  H. 
Lloyd)  who  introduced  it ;  and  is  a  security  devised  for  the  purpose  of 
enabling  corporations  like  railway  companies,  whose  powers  of  borrow- 
ing money  are  regulated  and  limited  by  statute,  to  incur  greater  money 
liabilities  than  statute  allows  them  by  borrowing.  Such  an  instrument 
in  order  to  be  valid  must  not  be  issued  otherwise  than  under  the 
authority  of  some  statute,  or  it  is  invalid  and  entails  the  forfeiture 
to  the  Crown  of  a  sum  equal  to  that  for  which  it  purports  to  be  a 
security  (1844,  7  &  8  Vict.  c.  85,  s.  19).  Thus  if  it  be  intended  merely 
for  the  purpose  of  borrowing  money  and  not  for  meeting  a  liability,  it 
will  be  invalid  {Chambers  v.  Manchester  and  Milford  Rly.  Co.,  1864, 
5  B.  &  S.  588;  Fountaine  v.  Carmarthen  Rly.  Co.,  1868,  L.  R.  5  Eq.  317, 
325) ;  but  it  will  be  good  if  the  company  which  grants  it  has  had  the 
benefit  of  the  money  for  which  the  instrument  was  given  {In  re  Cork 
and  Youghal  Rly.  Co.,  1869,  L.  R.  4  Ch.  748). 

[Authorities. — Ogilvy,  Dictionary  ;  Stephens,  Commentaries,  ii.  170.] 


PRECEDENTS. 
I.  Lloyd's  Bond. 


Acknow-  The  Company  ^  hereby  acknowledge  themselves  to 

o^f  Sunt    owe  to  [creditor\  of,  &c.,  the  sum  of  £  for  lands  found  and 

provided,  works  executed,  and  materials  supplied  for  the  purposes 

of  their  undertaking  ;  and  the  said  company,  in  consideration  of  the 

^  Stamp,  ad  valorem^  on  amount  secured. 


to  pay. 
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premises  and  of  the  agreement  of  the  said  [creditor]  to  forbear  and 
give  time  for  the  payment  of  the  said  sum  of  £  until  the 

Promise  day  and  year  hereinafter  mentioned,  hereby  undertake  to  pay  to 
the  said  [creditor],  his  executors,  administrators,  and  assigns,  the 
sum  of  £  on  the  day  of  19     ,  with 

interest  thereon  in  the  meantime  after  the  rate  of  per  cent, 

per  annum,  payable  half-yearly  on  the  day  of  and 

the  day  of 

Given  under  the  common  seal  of  the  Company  this 

day  of  19     . 

11.  Transfer  of  a  Lloyd's  Bond. 

1,1   the  undersigned   [transferor],  in  consideration  of  the  sum 
of  £  paid  to  me  by  [tromsferee],  of,  &c.,  do  hereby 

assign  and  transfer  to  the  said  [transferee],  his  executors,  adminis- 
trators, and  assigns,  a  certain  bond  numbered  made  by  the 

Company  to  me,  bearing  date  the  day  of 

for  securing  the  sum  of  £  ,  with  interest  thereon  after  the 

rate  of  per  cent,  per  annum,  and  all  my  right,  estate,  and 

interest  in  and  to  the  money  thereby  secured,  together  with  full 
power  for  the  said  [transferee],  his  executors,  administrators,  or 
assigns  to  demand,  sue  for,  recover,  and  give  valid  receipts  for  the 
said  principal  sum  of  £  ,  and  all  interest  due  or  to  become 

due  for  the  same  in  my  name,  or  in  the  name  of  my  executors  or 
administrators,  and  for  the  purposes  aforesaid,  or  any  of  them,  to 
execute  and  do  all  such  instruments  and  things  as  shall  in  his 
or  their  opinion  be  necessary  or  expedient  in  that  behalf. 

In  witness,  &c. 

Lloyd's  Policy- — See  Marine  Insurance. 

Lloyd's  Register. — This  is  an  unincorporated  society, 
established  in  1843,  for  the  purpose  of  obtaining  a  faithful  and 
accurate  classification  of  the  shipping  of  the  United  Kingdom  and 
of  the  foreign  vessels  trading  thereto;  but  it  does  not  trade  or  carry 
on  business  or  make  any  gains  or  profits.  A  register  book  is  printed 
annually  by  the  society  for  the  use  of  its  members,  containing  the 
names  of  vessels  alphabetically  arranged  and  ranked  in  different  classes 
(e.g.  A  1)  according  to  their  construction,  nature  of  materials,  state  of 
repair,  etc.,  as  determined  by  surveys  made  by  the  society's  surveyors. 
Ships  of  all  descriptions,  including  yachts,  may  be  registered ;  and  the 
society  issues  certificates  of  the  character  of  the  ships  surveyed  and 
registered.  Even  though  such  survey  be  negligently  made  and  the  ship 
be  wrongly  classed  by  the  society's  surveyor,  and  a  purchaser  gives  more 
money  for  her  than  he  should  have  done,  he  has  no  right  of  action 
against  the  Committee  of  Lloyd's  Eegister  if  he  is  not  a  member  of 
the  society  {Thiodon  v.  Tindell,  1891,  7  Asp.  76,  following  Bragington 
V.  Chairman,  1878,  iUd.  77).      The  committee  have  a  right,  conjointly 

*  Stamp,  ad  valorem,  as  a  transfer  at  the  rate  of  6d.  per  £100. 
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with  the  Committee  of  Lloyd's  and  the  London  Institute  of  Under- 
writers, to  select  two  members  for  a  Board  of  Trade  consultative 
life-saving  appliances  committee  (M.  S.  A.,  1894,  s.  429 ;  Sched.  XVIL, 
and  see  Lloyd's)  ;  and  may  be  appointed  by  the  Board  to  approve  and 
certify  the  position  of  ships'  load-lines  (M.  S.  A.,  1894,  s.  443,  and  see 
Load-line). 

Loading'. — See  Cargo. 

Load-line— The  Merchant  Shipping  Act,  1894,  has  the 
following  provisions  with  regard  to  the  load-line  of  ships : — The  owner 
of  every  British  ship  proceeding  to  sea  from  a  port  in  the  United 
Kingdom  (including  coasting  steamers,  unless  they  do  not  carry  cargo 
and  the  Board  of  Trade  exempts  the  class  of  ship  to  which  they  belong, 
but  not  other  coasters  {q.v.  ;  M.  S.  A.,  1906,  s.  7),  under  80  tons  burden, 
ships  solely  employed  in  fishing,  and  pleasure  yachts)  must  have  her 
marked  on  each  side  amidships  with  a  circular  disc  12  inches  in 
diameter,  and  a  horizontal  line  18  inches  long  drawn  through  its  centre; 
such  disc  is  to  be  placed  at  a  level  below  the  deck-line  approved  by 
the  Board  of  Trade,  and  indicates  the  maximum  load-line  in  salt  water 
to  which  the  ship  may  be  loaded,  and  its  position  is  decided  and  may  be 
modified  by  the  Board  of  Trade  (s.  438).  A  ship  which  is  so  loaded  as 
to  submerge  its  load-line  is  an  unsafe  ship,  and  therefore  subject  to 
detention  (see  British  Ship;  Foreign  Ship;  s.  439).  In  the  case  of 
British  foreign-going  vessels  (q.v.),  and  after  January  1,  1909,  foreign 
foreign-going  ships,  whether  required  to  be  entered  outwards  or  not  (M.  S. 
A.,  1906,  s.  8  (1)),  the  load-line  must  be  marked  before  the  vessel  is  entered 
outwards,  or  as  soon  afterwards  as  possible.  Her  owner,  upon  entering 
her  outwards,  must  state  in  the  form  of  entry  the  distance  between  the 
centre  of  this  disc  and  the  upper  edge  of  each  deck-line  above  it,  under 
penalty  of  the  ship  being  detained ;  the  master  of  the  ship  must  enter  a 
copy  of  such  statement  in  the  agreement  with  the  crew  (see  Crew)  before 
any  of  the  crew  sign  it,  and  until  such  entry  be  made,  a  superintendent 
must  not  proceed  with  the  engagement  of  the  crew;  and  the  master 
must  also  enter  a  copy  of  such  statement  in  the  official  log-book,  unless 
the  certificate  in  sec.  443  below  is  substituted  (M.  S.  A.,  1894,  s.  440 ; 
and  1906,  s.  8  (3)).  In  the  case  of  ships  not  required  to  be  entered 
outwards,  the  disc  indicating  the  load-line  must  be  marked  before 
clearance  is  demanded,  and  the  master  must  prepare  a  statement  similar 
to  that  required  to  be  inserted  in  the  form  of  entry  above,  and  in  the 
case  of  a  British  ship  must  enter  it  in  the  agreement  with  the  crew  and 
the  official  log  and  deliver  a  copy  to  the  officer  of  customs  from  whom 
clearance  is  demanded  (M.  S.  A.,  1906,  s.  8  (2)).  A  ship  which  has  been 
so  marked,  or,  if  the  mark  has  been  altered  abroad  in  accordance  with 
Board  of  Trade  regulations  made  for  that  purpose,  marked  with  the 
mark  as  so  altered,  must  continue  so  marked  till  she  next  returns 
to  a  port  of  discharge  in  the  United  Kingdom  (M.  S.  A,  1894,  s.  440 ; 
1906,  8.  8  (4)).  In  the  case  of  coasting  vessels  {q.v.),  the  ship  must 
be  so  marked  before  the  ship  proceeds  to  sea  from  any  port,  and 
the  owner  must  also,  once  in  every  twelve  months,  state  in  writing,  to 
the  chief  officer  of  customs  of  the  ship's  port  of  registry,  the  distance 
between  the  centre  of  the  disc  and  the  upper  edge  of  each  deck-line 
above  it.  If  the  disc  be  renewed  or  altered,  the  owner  must  give 
written  notice  of  it  in  the  same  way  before  the  ship  proceeds  to  sea, 
vol.  viil  23 
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with  a  similar  statement  to  that  mentioned  above.  For  any  default  to 
make  such  notice  or  statement  the  owner  is  liable  to  a  penalty  of  £100 ; 
and  a  vessel  so  marked  must  continue  so  till  notice  is  given  of  an 
alteration  (s.  441).  For  failure  to  so  mark  or  keep  marked  a  British 
ship,  or  for  loading  her  beyond  the  load-line,  or  concealing,  removing, 
altering,  defacing,  or  obliterating  any  such  marks  (or  allowing  any  such 
act  to  be  done),  except  by  lawful  alteration  or  in  order  to  escape  capture 
by  an  enemy,  a  penalty  of  £100  is  imposed,  and  a  similar  penalty  is 
recoverable  from  the  owner  of  any  ship  which  is  marked  so  inaccurately 
as  to  be  likely  to  mislead  (s.  442) ;  but  an  owner  whose  ship  is  over- 
loaded without  his  knowledge  or  assent  by  her  master  is  not  liable  under 
this  section  {Massey  v.  Morriss,  [1894]  2  Q.  B.  412).  The  Board  of  Trade 
may  appoint  certain  persons  to  approve  and  certify  on  their  behalf  the 
position  of  the  load-line,  or  its  alteration,  including  alterations  of  marks 
on  ships  abroad  (M.  S.  A.,  1906,  s.  8  (4)),  and  may  make  regulations  as 
to  the  lines  or  marks  to  be  used,  and  the  mode  in  which  they  are  to  be 
marked  or  affixed  to  the  ship,  the  certificates  to  that  effect,  and  entry  of 
such  certificates  and  other  particulars  as  to  draught  of  water  and  free- 
board of  the  ship,  in  its  official  log-book :  all  such  regulations  are  to  have 
statutory  force ;  and  such  certificates  may  be  substituted  for  statements 
to  the  chief  officers  of  customs  above  mentioned  (M.  S.  A.,  1894,  s.  443 ; 
1906,  s.  8  (3)  above). 

After  January  1,  1909,  sees.  437-443  of  the  Act  of  1894,  except 
sub-sees.  (3)  and  (4)  of  s.  440  (relating  to  entry  of  the  statement  as  to 
load-line  in  the  agreement  with  the  crew  and  the  log),  will  apply  to 
all  foreign  ships  while  within  any  port  in  the  United  Kingdom,  as 
to  British  ships,  saving  the  power  of  His  Majesty  previously  to  apply 
them  to  the  ships  of  any  foreign  country  if  their  Government  so  desire 
under  sec.  734  of  the  Act  of  1894,  and  any  direction  by  Order  in  Council 
under  sec.  445  below  (M.  S.  A.,  1906,  s.  1). 

Where  any  British  colonial  legislature  has  made  provisions  for 
load-lines  equally  effective  with  those  of  the  Act,  ships  registered  in  such 
colony  which  have  complied  with  such  provisions  are  considered  to  have 
complied  with  the  provisions  of  the  Act  (s.  444) ;  and  the  same  privilege 
is  granted  under  the  same  conditions  to  foreign  ships,  when  in  ports  of 
the  United  Kingdom,  provided  that  the  country  to  which  they  belong 
extends  corresponding  privileges  to  British  ships  (s.  445). 

A  British  ship  being  in  any  port  of  the  United  Kingdom  which  is 
unsafe  by  reason  of  the  defective  condition  of  her  hull  equipments  or 
machinery,  or  by  undermanning,  or  by  reason  of  overloading  or  improper 
loading,  may  be  detained  till  the  defect  is  remedied ;  if  the  detention 
is  unjustifiable  the  Board  of  Trade  are  liable  in  costs  and  damages,  if  it 
is  justifiable  they  can  recover  the  costs  incidental  to  detention,  and  survey 
as  salvage  without  prejudice  to  any  other  remedy,  and  security  for  costs 
may  be  demanded  from  a  complainant  (M.  S.  A.,  1894,  ss.  459-461 ; 
1897,  s.  1  (1)). 

Similarly  a  foreign  ship  which  is  within  a  port  of  the  United 
Kingdom,  whether  she  takes  on  board  cargo  there  or  not,  and  is,  whilst 
there,  unsafe,  by  reason  of  the  defective  condition  of  her  hull  equipments 
or  machinery  or  overloading  (or  improper  loading  or  undermanning), 
may  be  detained  (notice  being  given  to  the  consul)  till  this  defect  is 
remedied,  although  the  provisions  of  the  Merchant  Shipping  Act  have 
not  been  applied  to  ships  of  her  country  by  Order  in  Council;  and  if, 
after  detention  or  notice  of   detention,  and   before  being  released  by 
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competent  authority,  such  a  ship  proceeds  to  sea,  her  owner  (if  privy 
thereto)  or  her  master  is  liable  to  a  fine  of  £100  {Chalmers  v.  Scopenich, 
[1892]  1  Q.  B.  735;  M.  S.  A.,  1894,  ss.  462,  692,  734;  M.  S.  A.,  1897, 
s.  1(2);  M.S.  A.,  1906,  s.  2). 

See  British  Ship;  Foreign  Ship;  Temperley,  Merchant  Shipping 
Act,  2nd  ed.,  1907. 

Loan. — All  loans  made  to  the  Crown  or  Government  are  effected 
under  the  authority  of  Parliament,  in  consequence  of  the  constitutional 
rule  established  in  the  seventeenth  century  by  the  Bill  of  Rights 
(1  Will.  &  Mary,  sess.  2,  c.  2).  The  same  rule  had  already  been  laid 
down  by  Parliament  before  the  Rebellion  (3  Chas.  i.  c.  1 ;  16  Chas.  I. 
c.  14),  but  cannot  be  said  to  have  been  incorporated  finally  in  the 
constitution  until  the  Revolution. 

Borrowing  by  the  State  is  now  effected — 

(1)  By  Treasury  Bills,  which  create  a  floating  debt ; 

(2)  By  issue  of  stock  or  funds,  which  is  termed  the  National  Debt. 
Authority   has  also   been   given   to   incur    liability   in    respect   of 

purposes  not  strictly  belonging  to  the  National  Government  and  to 
lend  moneys  borrowed  by  the  State  as  a  whole  for  the  aid  of  particular 
localities  (see  Borrowing  Powers). 

Loan  Society In  1834  (4  &  5  Will.  IV.  c.  40)  an  Act  was 

passed  authorising  the  establishment  of  loan  societies.  It  was  repealed 
and  superseded  by  the  Loan  Societies  Act,  1840,  3  &  4  Vict.  c.  110, 
which  is  still  in  force,  subject  to  certain  modifications.  It  was  passed 
as  a  temporary  Act,  but  was  made  perpetual  in  1863  (26  &  27  Vict.  c.  56). 

Any  number  of  persons  who  form  a  society  for  establishing  a  fund 
for  making  loans  to  the  industrial  classes,  and  taking  repayment  by 
instalments  with  interest,  must,  to  obtain  the  benefit  of  the  Act,  have 
their  rules  for  the  management  of  the  society  certified,  deposited,  and 
enrolled,  including  the  scheme  of  lending  and  repayment  and  the  rate 
of  interest  (1840,  ss.  3,  22,  23). 

The  table  given  m/?'a  is  Form  E  of  the  schedule  to  the  Act,  and 
states  the  conditions  under  which  instalments  of  repayment  become  due, 
together  with  the  sums  which  may  be  taken  by  way  of  interest  at  the 
time  of  advancing  the  loan  : — 


No.  of 
Scheme. 


8 

9 

10 

11 

12 


Amount  of  Weekly  Instalment. 


Two  shillings  per  five  pounds  . 

Sixpence  per  pound 

Eiglitpence  per  pound 

Four  shillings  per  five  pounds 

Tenpence  per  pound 
One  sliilling  per  pound    . 
Two  shillings  per  pound  . 
Two  shillings  and  sixpence  per 

pound  .... 
Four  shillings  per  pound 
Five  shillings  per  pound 
Ten  shillings  per  pound  . 
Twenty  shillings  per  pound 


Day  on  or  after  which 
the  First  Instalment  is 

payable,  reckoning 
the  Day  after  the  i-oan 
as  the  First. 


Eleventh    . 

Sixteenth  . 
Twenty-first 
Thirty-eighth 

Twenty-first 
Thirty-fifth 
Seventieth  . 

Seventy-seventh 
Sixty-second 
Sixty-sixth 
Seventy-third     . 
Seventy-sixth 


Sum  which  may  be  taken 

by  way  of  Interest 

at  the  Time  of  advancing 

the  Loan. 


Six   shillings  per  five 

pounds. 
Twelvepence  per  pound 
Tenpence  per  pound 
Four  shillings  per  five 

pounds. 
Eighti)ence  per  jwund. 
Eiglitpence  per  pound. 
Eightpence  per  pound. 

Eightpence  per  pound. 
Sixpence  per  pound. 
Sixpence  per  pound. 
Sixpence  per  pound. 
Sixpence  per  pound. 
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{Note. — In  these  schemes  all  instalments  after  the  first  are  to  be  paid 
weekly. 

Other  schemes  may  be  formed  from  these  by  advancing  or  post- 
poning the  day  of  payment  of  the  first  instalment,  provided  that  the 
first  payment  is  not  made  sooner  than  the  eleventh  day,  and  that  not 
more  than  one  penny  per  pound  is  added  to  the  interest  for  every 
thirteen  days  of  such  postponement,  or  that  not  less  than  one  penny 
per  pound  is  taken  off  the  interest  for  every  thirteen  days  of  such 
advance. 

Thus:  Scheme  6  may  be  altered  by  making  the  first  instalment 
payable  on  the  twenty-second  day  after  the  loan,  and  taking  sevenpence 
per  pound  for  interest,  and  so  of  the  rest.) 

To  obtain  certification  it  is  necessary  to  submit  three  copies  signed 
by  three  members,  and  countersigned  by  the  clerk  or  secretary  to  the 
Chief  Eegistrar  of  Friendly  Societies,  who  has  for  the  purpose,  since 
1875,  superseded  the  barrister  for  certifying  savings  bank  rules  (38 
&  39  Vict.  c.  60,  s.  10  (4);  59  &  60  Vict.  c.  25,  s.  2  (1)  (c)).  The 
registrar,  if  satisfied  that  the  rules  are  calculated  to  carry  into  effect  the 
intentions  of  the  framers,  and  are  in  conformity  with  law,  certifies  each 
copy.  One  copy  is  retained  in  the  chief  registry,  one  returned  to  the 
society,  and  the  third  transmitted  to  the  clerk  of  the  council  of  the 
county  or  county  borough  in  which  the  society  is  formed,  for  allowance 
and  confirmation  by  the  council  without  fee,  for  filing  with  the  county 
records.  Until  1888  the  rules  went  to  the  clerk  of  the  peace  for  allow- 
ance by  Quarter  Sessions  (51  &  52  Vict.  c.  41,  ss.  3  (xv.),  31).  The 
effect  of  the  Act  of  1888  on  boroughs  which  are  not  county  boroughs 
appears  to  be  that  in  the  case  of  societies  formed  in  such  a  borough, 
whether  it  has  or  has  not  a  Court  of  Quarter  Sessions,  the  rules  should 
be  enrolled  by  the  County  Council  (ss.  35  (1),  36,  38). 

When  the  rules  have  been  certified,  and  apparently  even  before 
enrolment,  they  bind  the  members  and  officers  of  the  society,  and 
borrowers  and  sureties  (1840,  s.  4;  Bradburne  v.  Whitbread,  1843, 
5  Man.  &  G.  439).  They  must,  after  enrolment,  be  entered  in  a  book 
open  for  inspection;  and  cannot  be  varied  or  rescinded  except  by 
resolution  of  a  properly  convened  general  meeting  (1840,  ss.  5,  7), 
and  re-submission  to  the  chief  registrar,  with  an  affidavit  by  an  officer 
of  the  society  that  the  Act  has  been  complied  with  (1840,  ss.  4,  5). 

The  fees  for  certification  are  one  guinea,  and  in  case  of  amendments 
a  further  guinea  if  three  years  have  elapsed  since  the  last  certificate. 
No  fee  may  be  charged  for  enrolment  (1840,  ss.  4,  6). 

Status. — Certification  and  enrolment  have  not  the  effect  of  incor- 
poration. The  society  is  a  partnership,  and  it  vests  in  trustees  appointed 
by  the  members ;  and  the  trustees  represent  the  society  in  all  legal 
proceedings  other  than  those  on  notes  or  securities  given  in  favour  of 
a  named  officer  (1840,  ss.  8,  16-19). 

Debentures. — Debentures  may  be  issued  to  secure  deposits.  The 
trustees  and  officers  in  the  absence  of  express  agreement  incur  no 
liability  thereon.  Sums  under  £50  so  secured  are  payable  without 
taking  out  administration  on  the  death  of  the  holder.  The  society 
may  adopt  the  Forged  Transfer  Acts  (1840,  ss.  9-11).  See  Forged 
Transfer. 

Loans. — A  society  may  not  lend  more  than  £15  to  one  person  at  the 
same  time,  nor  have  more  than  one  loan  to  the  same  person  outstanding. 
Securities  taken  for  a  loan  are  not  transferable  or  negotiable.     Where  a 
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note  is  given  it  is  in  favour  of  the  treasurer  for  the  time  being  (1840, 
ss.  13,  15,  16,  schedule.  Forms  A  and  B). 

No  stamp  duty  is  imposed  on  debentures  or  on  notes  or  securities 
given  for  loans  (1840,  ss.  9,  14),  and  no  fees  exceeding  Is.  6d.  are 
chargeable  for  inquiries  as  to  the  status  of  a  would-be  borrower ;  but 
interest  not  exceeding  12  per  cent,  may  be  taken  by  way  of  discount 
from  the  amount  lent  (1840,  ss.  20,  21).  Instalments  must  not  be  paid 
in  advance,  nor  loans  balloted  for  (1840,  s.  24).  When  the  Act  was 
passed  the  usury  laws  were  in  force,  and  they  appear  to  continue  for 
the  purpose  of  penalties  on  officers  who  make  charges  not  sanctioned 
by  the  Act  (1840,  s.  23). 

In  case  of  default,  loans  may  be  recovered  before  a  Court  of  summary 
jurisdiction  for  the  district  where  the  debtor  resides  or  is,  or  before  a 
County  Court,  on  the  complaint  or  suit  of  the  treasurer  or  clerk  for 
the  time  being  (1840,  ss.  16-20,  schedule.  Form  C;  Timms  v.  Williams, 
1842,  3  Q.  B.  413). 

Accounts. — An  abstract  of  accounts  must  be  made  annually  and  sent 
to  the  Chief  Kegistrar  of  Friendly  Societies,  who  in  case  of  default  can 
recover  a  penalty  of  £50  out  of  the  assets  of  the  society,  by  action 
against  the  trustees.  The  accounts  must  be  laid  before  Parliament 
(1840,  s.  27;  Friendly  Societies  Act,  1896,  59  &  60  Vict.  c.  25,  ss. 
2,  6). 

Officers. — Officers  in  receipt  or  custody  of  money  or  securities  must 
give  security  for  faithful  execution  of  office  or  trust  (1840,  s.  12,  schedule, 
Form  D). 

Winding-up. — It  would  seem  that  a  loan  society  cannot  be  wound 
up  under  the  Companies  Act  (1862,  ss.  199-204)  unless  it  has  seven 
members  when  proceedings  are  instituted;  but  in  such  a  case  it  can 
be  dealt  with  as  a  partnership  (Coop  v.  Booth,  1879,  12  Ch.  D.  679), 

On  May  16,  1876,  the  Treasury,  under  the  powers  of  the  Friendly 
Societies  Act,  1875,  specially  authorised  the  registration  of  societies 
formed  "  to  create  funds  by  monthly  or  other  subscriptions,  to  be  lent 
out  to,  or  invested  for,  the  members  of  a  society,  or  for  their  benefit, 
pursuant  to  the  Act"  (38  &  39  Vict.  c.  60,  s.  18;  1896,  c.  25,  s.  8  (5)). 

Notwithstanding  this  authority,  societies  are  still  formed  under  the 
Act  of  1840,  and  at  the  end  of  190o  there  were  in  existence  517  societies 
(or  branches  thereof),  having  115,511  members,  with  funds  valued  at 
£771,578.  (See  the  Annual  Reports  of  the  Chief  Registrar  of  Friendly 
Societies.) 

The  Chief  Registrar  in  his  Report  for  1905  observes :  "  It  is  difficult 
to  perceive  the  use  of  the  Loan  Societies  Act  of  1840,  3  &  4  Vict.  c.  110, 
under  which  a  few  societies  are  certified  each  year.  The  Act  is  obsolete, 
and  the  societies  which  avail  themselves  of  it  serve  no  useful  purpose, 
as  they  are  a  form  of  antiquated  Friendly  Society,  their  principal 
business  being  money-lending.  The  Act  contains  references  to  the 
Usury  Laws,  which  have  long  been  repealed,  a  fate  which  might  well 
overtake  the  principal  Act  without  much  regret  "  (Report  for  1905, 
Va^Yt  A,  p.  4). 
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FORM. 
Form  of  Note  to  be  given  by  Borrower  and  Surety  or  Sureties. 
(Being  Form  A  of  the  Schedule  to  the  Act  ^  &  ^  Vict.  c.  110.) 
No.  day  of  19     . 

The  [name  of  society]  Loan  Society,  established  pursuant  to  [here 
insert  the  date  of  this  session  and  chapter  of  this  Act]. 

We  jointly  and  severally  promise  to  pay  to  the  treasurer  for  the  time 
being  of  the  [name  of  the  society]  Society  at  the  office  of  the  said  society 
in  the  sum  of  being  the  amount  of  a  loan 

granted  by  the  said  society  to  the  undersigned  by  weekly 

instalments  of  each ;  the  first  instalment  to  be  payable 

on  the  day  of  ;  and,  on  any  default  in  the 

punctual  repayment  of  the  instalments,  or  other  breach  of  the  conditions 
on  which  the  loan  was  granted  as  set  forth  in  the  enrolled  rules,  we 
jointly  and  severally  promise  to  pay,  on  demand,  to  the  treasurer  afore- 
said, at  the  office  aforesaid,  so  much  of  the  loan  as  shall  not  then  have 
been  repaid. 

^  *     '       Places  of  residence 
£  F.  G.    h  7    -^       ,. 

and  occupation. 
U.  1.    J 

Lobster. — See  Crabs  and  Lobsters. 

Loca.1  Act- — A  local  Act  of  Parliament  may  be  described  as  an 
Act  relating  to  a  subordinate  area  in  a  constituent  part  of  the  empire, 
and  which  is  not  of  general  public  interest.  The  classification  of  these 
Acts  into  local  and  private  has  been  substituted  for  the  division  into 
local  and  personal.  Local  Acts  have  their  chapters  printed  in  Eoman 
numerals,  as  47  &  48  Yict.  c.  x.  The  Statute  Law  Revision  Act,  1890, 
53  &  54  Vict.  c.  33,  s.  2,  provided  that  certain  Acts  might  be  omitted 
from  the  Kevised  Edition  of  the  Statutes  as  if  they  were  local  and 
personal  Acts.  The  Interpretation  Act,  1889,  52  &  53  Vict.  c.  63,  s.  39, 
provides  that  the  expression  "  Act "  is  to  include  a  local  and  a  personal 
Act.  Every  Act  passed  after  the  year  1850  is  a  public  Act,  and  is  to 
be  judicially  noticed  as  such  unless  the  contrary  is  expressly  provided 
(52  &  53  Vict.  c.  63,  s.  9).  The  Limitations  of  Actions  and  Costs  Act, 
1842,  5  &  6  Vict.  c.  97,  provides  as  to  costs  and  the  limitation  of  actions 
under  local  and  personal  Acts. 

[Authorities. — Craies,  Statute  Law  ;  Clifford,  History  of  Private  Bill 
Legislation.] 

Local  Actions.— See  Venue. 

Local  Alleg'iance. — See  Alien;  Allegiance;  Denizen. 

Local  Authority. — See  Local  Government;  Public  Health. 

Local  Government. — Local  Government  is  at  once  the 
oldest  and  the  youngest  branch  of  our  political  system.     Township, 
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hundred,  and  shire  date  back  to  the  days  of  King  Alfred ;  but  we  are 
scarcely  yet  familiar  with  the  "  Councils  "  which  now  govern  the  modern 
equivalents  of  these  areas,  the  parish,  the  district,  and  the  county.  The 
parish  meeting,  which  is  an  institution  hundreds  of  years  older  than 
either  the  House  of  Lords  or  the  House  of  Commons,  has  only  received 
in  1894  its  full  recognition  at  the  hands  of  Parliament.  Yet  this  parish 
meeting  is  the  cradle  in  which  our  liberties  were  nursed.  It  was  the 
school  in  which  our  forefathers  learnt  those  lessons  of  self-respect,  self- 
help,  and  self-reliance  which  have  made  the  English  nation  what  it  is. 
Slowly  and  gradually  they  learnt  them,  but  by  such  lessons  alone  does 
a  nation  rise  to  a  true  conception  of  the  meaning  of  liberty  and  the 
methods  of  self-government. 

The  free  tenants  of  every  manor  were  bound  to  do  homage  and  to 
render  personal  service  to  their  lord ;  the  copyholders  were  villeins,  tied 
to  the  soil ;  and  the  manorial  courts  tended  ever  to  keep  the  people  in 
subjection.  But  in  the  church  and  in  the  vestry  all  were  equal,  all  were 
free ;  women,  too,  took  part.  The  parish  meeting  was  held,  first  in  the 
church,  and  later  in  the  vestry;  and  it  was  always  democratic  in  its 
character ;  it  tended  ever  to  elevate  the  people,  and  give  them  life  and 
hope.  And  over  this  meeting  presided,  not  the  lord  or  his  steward,  but 
the  parson  or  parish  priest,  not  yet  dubbed  "  rector."  Then  as  the  hamlet 
grew  into  the  town,  and  the  parishioner  became  a  burgess,  the  same  spirit 
created  municipal  freedom ;  the  guild  of  each  craft  was  still  closely 
connected  with  a  church ;  and  the  men  who  could  manage  the  business 
of  their  guild  soon  claimed  to  control  the  affairs  of  their  borough.  The 
government  of  the  counties,  on  the  other  hand,  remained  essentially 
aristocratic ;  the  shire-moot  consisted  almost  exclusively  of  landowners, 
and  the  sheriff^  appointed  by  the  King,  presided ;  the  freeholders  elected 
the  coroner.  Gradually  all  except  the  more  important  landowners 
became  more  and  more  remiss  in  their  attendance  at  these  gatherings ; 
and  ultimately  the  whole  management  of  the  affairs  of  the  county  fell 
into  the  hands  of  the  justices  of  the  peace,  who  were  nominated  by  the 
lord  lieutenant. 

Thus  all  our  local  institutions  grew  up — gradually,  spontaneously, 
and  irregularly,  as  most  things  do  in  England.  There  was  no  cohesion, 
no  system;  but  no  one  wished  for  either.  Each  borough  had  its  own 
customs,  which  decided  who  should  vote  as  a  freeman,  and  who  should 
not.  The  freemen  of  the  borough  sent  their  representatives  to  Parlia- 
ment; the  forty-shilling  freeholders  elected  knights  of  the  shire;  but 
neither  body  of  electors  ever  sought  to  introduce  any  principle  of  repre- 
sentation into  the  government  of  the  counties.  The  justices,  as  a  rule, 
managed  the  county  business  well ;  and  the  county  electors,  illogically 
but  sensibly,  acquiesced  in  the  government  of  a  class. 

Then,  early  in  the  nineteenth  century,  sprang  up  the  zeal  of  the 
reformer,  and  fitful  attempts  were  made  to  remedy  the  eccentricities 
and  remove  the  shortcomings  of  our  local  institutions.  But  in  these 
attempts,  too,  there  was  no  cohesion,  no  system,  no  guiding  principle. 
Everything  was  done  piecemeal.  Each  special  need  was  dealt  with 
separately.  Benevolent  persons,  who  desired  to  reform  the  poor  laws 
in  the  days  of  William  iv.,  had  no  knowledge  of  sanitary  science,  and 
had  no  desire  to  interfere  in  the  management  of  bridges  and  highways. 
"When  unions  were  created  in  1834,  no  regard  was  paid  to  the  historic 
division  of  our  island  into  counties.  Nearly  one-third  of  the  total 
number  of  unions  cut  county  boundaries.     Many  parishes  lay  in  two 
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counties,  or  partly  in  a  county  and  partly  in  a  borough.  Moreover,  the 
lands  which  composed  a  single  parish  were  often  wholly  detached  and 
sometimes  widely  separated.  In  Yorkshire,  as  late  as  1875,  there  were 
more  than  seventy  parishes  thus  divided,  and  one  parish  had  no  less 
than  ten  outlying  portions  surrounded  by  the  lands  of  other  parishes. 
And  as  the  nation  developed  and  its  requirements  increased,  new  local 
authorities  were  created — Highway  Boards;  Local  Boards  of  Health; 
Improvement  Act  Commissioners;  Port  Sanitary  Authorities;  Burial 
Boards;  and  School  Boards — a  new  and  special  authority  was  called 
into  existence  to  meet  each  crying  need.  And  in  each  case  this  was 
done  without  any  regard  to  previously  existing  divisions  or  authorities. 
Each  new  creation  paid  no  heed  to,  and  seemed  to  have  no  knowledge 
of,  any  of  its  predecessors,  but  appointed  its  own  staff  of  officers,  levied 
its  separate  rate,  and  pursued  its  own  independent  policy.  The  result 
was  that  the  country  was  covered  with  a  number  of  separate  authorities 
—  "a  jungle  of  jurisdictions "  —  whose  functions  sometimes  clashed, 
whose  areas  intersected.  The  members  of  these  bodies  were  elected  at 
different  times,  for  different  periods,  by  different  methods  of  voting; 
and  the  qualifications  both  of  the  candidates  and  the  electors  differed  in 
each  case.  Each  petty  board  had  its  own  staff  of  officers  maintained  at 
the  expense  of  the  ratepayers.  There  were  eighteen  different  kinds  of 
rates.  Time,  work,  and  money  were  habitually  wasted ;  and  the  result 
was  extravagance  and  confusion. 

Mr.  Chalmers  wrote  in  1883 :  "  Local  government  in  this  country 
may  be  fitly  described  as  consisting  of  a  chaos  of  areas,  a  chaos  of 
authorities,  and  a  chaos  of  rates "  {Local  Government,  p.  17).  But  he 
could  not  say  so  now.  The  Local  Government  Acts  of  1888  and  1894 
have  changed  the  face  of  things.  These  most  important  measures  are 
carefully  devised,  well  thought  out,  and  well  expressed ;  they  have 
remedied  abuses  and  simplified  the  whole  machinery.  They  may  not 
be  above  criticism  in  some  respects ;  a  further  measure  of  reform 
may  be  needed  hereafter.  But  we  now  have  at  all  events  a  clear  and 
intelligible  system  of  local  government  in  England. 

It  is  impossible  in  this  short  article  to  take  more  than  the  most 
general  view  of  this  system.  For  further  details  the  reader  must  refer 
to  the  separate  articles,  which  he  will  find  each  under  its  appropriate 
heading.  We  can  only  attempt  here  to  show  in  outline  the  result  of 
recent  legislation. 

1.  The  Parish. — The  parish  is  now  once  more  the  unit  of  local 
government.  The  Koman  vill — if  the  vill  was  Koman — the  Saxon 
tun  or  township,  and  the  Norman  manor,  have  all  given  place  to  the 
parish,  which  was  originally  an  ecclesiastical  division.  No  doubt  the 
boundaries  of  the  parish,  the  vill,  the  township,  and  the  manor  often 
coincided ;  though  generally  there  were  more  vills  than  one  in  a  parish, 
more  parishes  than  one  in  a  manor.  But  now  the  parish  is  a  civil  area. 
There  were,  in  1901,  14,900  civil  parishes  in  England  and  Wales. 

In  all  rural  parishes  the  vestry  is  now,  for  all  practical  purposes 
of  civil  government,  superseded.  If  a  rural  parish  has  a  population 
of  over  three  hundred,  it  elects  a  Parish  Council ;  if  its  population 
is  not  over  three  hundred,  its  affairs  are  managed  by  the  Parish  Meeting. 
The  Council  or  the  Meeting  controls  the  disposition  of  parish  property, 
has  a  voice  in  the  management  of  all  parochial  charities,  can  veto  the 
closure  of  any  public  road  or  footpath,  and  adopt  certain  permissive 
Acts   for  providing  the  parish  witli   light,   baths,  washhouses,   burial 
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grounds,  recreation  grounds,  and  public  libraries.  See  further  the  articles 
Parish;  Parish  Council;  Parish  Meeting;  and  Yestry.  More- 
over, under  the  Divided  Parishes  Acts,  parish  boundaries  have  been 
largely  rectified ;  many  large  parishes  have  been  divided ;  all  detached 
portions  of  one  parish  which  v^ere  wholly  surrounded  by  another  have 
merged  in  the  latter  parish.  And  now,  so  far  as  practicable,  the  whole 
of  every  parish  is  in  the  same  county  and  within  the  same  district, 
urban  or  rural,  of  that  county  (L.  G.  Act,  1894,  ss.  1  (3)  and  36  (2)). 

2.  The  Borough. — There  are  now  three  hundred  and  twenty-six 
boroughs  in  England  and  Wales.  Nineteen  of  these  have  by  ancient 
custom  all  the  organisation  of  a  county,  and  are  called  "  The  County 

of  the  City  of ,"  or  "  The  County  of  the  Town  of ."     By  the 

Local  Government  Act  of  1888  a  new  class  of  boroughs  was  created, 
called  "County  Boroughs."  There  are  seventy-two  of  these.  Other 
boroughs  have  a  separate  Court  of  Quarter  Sessions,  presided  over  by 
a  recorder ;  many  others  have  a  separate  commission  of  the  peace. 
Twenty-eight  Metropolitan  Boroughs  came  into  existence  under  the 
provisions  of  the  London  Government  Act,  1899.  These  superseded  the 
Vestries  and  District  Boards  of  the  Metropolis.  See  further  Borough 
and  Borough  Fund,  Vol.  II.  pp.  355,  359;   and  London. 

3.  The  District. — This  is  the  modern  substitute  for  that  ancient 
division  of  a  county — the  Hundred  or  Wapentake — which  is  now  obsolete. 
The  head  officer  of  the  hundred  was  the  high  constable ;  but  none  have 
been  appointed  since  1869  (32  &  33  Vict.  c.  47).  All  other  constables 
of  a  hundred  had  been  aboHshed,  or  rather  merged  in  the  county  police, 
by  the  County  Police  Act,  1856,  19  &  20  Vict.  c.  69.  The  criminal 
jurisdiction  of  the  Hundred  Court  was  transferred  to  the  county  justices 
sitting  in  their  petty  sessional  divisions.  One  relic  still  lingered  till 
quite  recent  times.  If  a  riot  broke  out  and  any  man's  house  or  property 
was  injured  by  the  mob,  he  could  claim  compensation  from  the  inhabit- 
ants of  the  hundred  in  which  the  house  or  property  was  situated. 
But  even  this  last  trace  has  now  disappeared ;  such  a  claim  must  now 
be  made  against  the  police  authority  of  the  district  (49  &  50  Vict.  c.  38) ; 
and  the  hundred  exists  only  on  the  county  map. 

Its  place  is  taken  by  the  district.  There  are  now  fifteen  hundred 
and  forty-three  districts,  exclusive  of  boroughs,  in  England  and  Wales, 
of  which  eight  hundred  and  fifteen  are  Urban  Districts,  six  hundred 
and  sixty-eight  are  Kural  Districts,  and  sixty  are  Port  Sanitary 
Districts.  Under  the  Local  Government  Act  of  1894,  every  Urban 
and  Kural  District  has  its  District  Council,  which  is  the  sole  sanitary 
authority,  and  generally  the  sole  highway  and  burial  authority  in  the 
district.  All  Burial  Boards,  Highway  Boards,  and  Surveyors  of  High- 
ways have  practically  ceased  to  exist;  and  so  have  all  Improvement 
Commissioners,  except  in  connection  with  harbours.  See  District 
Council,  Vol.  IV.  p.  656;  Highway  Authority,  Vol.  VI.  p.  541; 
and  Port  Sanitary  Authority. 

4.  The  Union. — A  union  is  a  statutory  group  of  parishes,  united  for 
poor  law  purposes  under  the  Poor  Law  Amendment  Act,  1834,  4  &  5 
Will.  IV.  c.  76 ;  though  a  single  parish  if  sufficiently  populous  may  be 
a  union.  In  such  union  there  may  be  a  Board  of  Guardians  which 
administers  the  poor  law.  With  the  possible  exception  of  two  co-opted 
or  additional  members,  all  guardians  are  now  elected  by  the  parishes ; 
each  constitutent  parish  which  has  a  population  of  not  less  than  three 
hundred  sends  at  least  one  member.     In  an  urban  district  the  District 
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Council  and  the  Board  of  Guardians  are  elected  separately,  and  may 
consist  of  entirely  different  persons.  But  it  is  otherwise  in  rural  dis- 
tricts. Guardians,  as  such,  are  no  longer  elected  for  any  rural  parish  ; 
but  the  persons  who  are  elected  members  of  the  Rural  District  Council 
are  also  necessarily  poor  law  guardians.  They  represent  each  his  own 
parish  on  the  Board  of  Guardians  for  the  union,  without  any  separate 
election ;  and  this,  although  the  Rural  District  Council  and  the  Board 
of  Guardians  are  entirely  distinct  bodies. 

Some  complaint  has  been  raised  as  to  this.  It  is  urged  that  the 
work  of  a  district  councillor  is  different  from  that  of  a  poor  law  guardian, 
and  requires  somewhat  different  qualifications.  Why  then  must  the 
same  man  be  both  ?  A  good  councillor,  it  is  said,  may  be  an  inefficient 
guardian,  or  vice  versd  ;  an  efficient  man  may  not  have  leisure  to  serve 
properly  in  both  capacities.  The  answer  is,  that  it  has  been  found  by 
experience  that  if  the  duties  of  any  such  post  are  increased,  superior 
men  will  seek  election  to  it;  but  that  capable  men  will  not  come 
forward  as  candidates  for  an  office  in  which  their  powers  are  limited, 
and  their  opportunities  of  usefulness  are  scanty. 

5.  The  education  area  for  both  higher  and  elementary  education  is 
either  a  county  or  a  county  borough,  with  this  qualification,  that  for 
the  purposes  of  elementary  education  the  area  may  be  that  of  a  borough 
having  a  population  of  over  10,000,  or  an  urban  district  having  a 
population  of  over  20,000.  The  County,  Borough  or  Urban  District 
Council  is  now  the  Local  Education  Authority.  This  system  was  intro- 
duced by  the  Education  Act,  1902,  when  school  boards  and  school 
attendance  committees  were  abolished. 

6.  The  Petty  Sessional  Division. — For  purposes  of  the  criminal  law 
every  county  is  also  divided  into  petty  sessional  divisions.  The  justices 
resident  in  each  such  division  meet  every  month,  or  oftener,  at  some 
market  town  which  is  conveniently  central,  to  dispose  of  petty  cases, 
and  send  more  serious  offences  for  trial  at  Quarter  Sessions  or  the 
Assizes.  A  division  of  this  kind  is  generally  of  about  the  same  area  as 
a  union.  The  justices  in  Quarter  Sessions  have  power  under  9  Geo.  iv. 
c.  43,  to  rearrange  and  adjust  the  boundaries  of  these  divisions ;  and 
in  some  counties  they  are  already  trying  to  make  the  petty  sessional 
divisions  coincide,  so  far  as  possible,  with  the  unions.  It  is  illogical 
and  inconvenient  that  a  county  should  for  different  purposes  be  cut  up 
into  four  distinct  series  of  areas.  If  it  could  be  arranged  that  the  same 
area  should  be  always  both  a  union  and  a  petty  sessional  division,  and 
should  contain  two  or  more  subdivisions,  each  of  which  should  be  the 
district  for  a  District  Council,  a  further  step  of  some  importance  would 
have  been  taken  in  the  direction  of  simplifying  and  facilitating  the 
government  of  our  counties. 

7.  The  County. — There  are  now  sixty-two  administrative  counties 
in  England  and  Wales.  Each  elects  its  County  Council,  which  possesses 
and  discharges  all  the  administrative  powers  and  duties  which  formerly 
belonged  to  justices  in  Quarter  Sessions.  But  no  judicial  functions  were 
transferred  to  the  County  Council  (L.  G.  Act,  1888,  s.  78,  subs.  2).  The 
county  police  are  managed  by  a  joint  committee  of  the  County  Council 
and  the  justices.  The  freeholders  no  longer  elect  the  coroner ;  this  duty 
or  privilege  is  also  transferred  to  the  County  Council ;  and  with  it  dis- 
appears the  last  relic  of  the  old  shire-moot  or  county  gathering.  The 
numerous  duties  of  a  County  Council  are  detailed  in  Vol.  IV.,  at  p.  112, 
mh  nom.  County  Council.    See  also  articles  County,  County  Pkopekty, 
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and  County  Eate.  The  tendency  now  is  to  give  more  and  more  work 
to  the  County  Council,  and  to  place  it  to  some  extent  in  command  over 
the  District  and  Parish  Councils  within  its  borders.  The  County 
Council  is  to  see  that  the  lesser  authorities  do  the  work  prescribed  for 
them:  it  settles  their  boundaries  and  their  disputes,  and  generally 
supervises  the  work  of  local  government  over  the  whole  county. 

8.  Central  Control. — But  while  Englishmen  thus  adhere  to  the 
principle  of  local  self-government,  which  had  a  large  share  in 
developing  their  national  character  and  securing  them  the  liberties 
which  they  possess,  still  it  is  necessary  that  there  should  be  a  central 
authority — not  to  do  the  work  or  to  take  the  responsibility  which 
belongs  to  the  local  executive — but  to  keep  it  everywhere  in  action ;  to 
develop  and  strengthen  it;  to  give  advice,  when  asked;  to  volunteer  it, 
where  it  seems  to  be  required;  and  in  some  cases  even  to  compel  the 
local  authority  to  do  its  duty.  The  independence  of  the  local  adminis- 
trative councils  is  not  diminished,  but  rather  invigorated,  by  the 
existence  of  an  efficient  central  body,  which  can  guide  and  superintend 
their  various  activities,  and  aid  them  with  higher  and  wider  knowledge 
than  is  available  in  the  district. 

Prior  to  1871  such  central  supervision  as  existed  was  divided  among 
various  departments  of  State,  which  had  no  organised  or  necessary 
communication  with  each  other.  There  was  a  Local  Government  Act 
Department  of  the  Home  Office,  to  which  many  general  questions  of 
local  government  were  referred ;  the  Privy  Council  dealt  with  measures 
for  the  prevention  of  disease;  other  matters  came  before  the  Board  of 
Trade.  There  was  no  sufficient  staff  of  inspectors  or  other  officers ;  no 
concentration ;  no  constant  and  official  communication  between  central 
and  local  officers  throughout  the  kingdom.  A  Eoyal  Sanitary  Commis- 
sion was  appointed  in  1869,  which  strongly  deprecated  the  existing 
inefficiency  and  uncertainty  of  the  central  sanitary  authority,  and 
urged  the  necessity  of  a  new  statute  to  "  constitute  and  give  adequate 
strength  to  one  central  authority."  The  Commissioners  say  in  this 
Eeport:  "There  should  be  one  recognised  and  sufficiently  powerful 
minister,  not  to  centralise  administration,  but,  on  the  contrary,  to  set 
local  life  in  motion — a  real  motive  power,  and  an  authority  to  be  referred 
to  for  guidance  and  assistance  by  all  the  sanitary  authorities  for  local 
government  throughout  the  country.  Great  is  the  vis  inertice  to  be 
overcome;  the  repugnance  to  self-taxation;  the  practical  distrust  of 
science;  and  the  number  of  persons  interested  in  offending  against 
sanitary  laws,  even  amongst  those  who  must  constitute  chiefly  the 
local  authorities  to  enforce  them."  The  recommendations  contained 
in  this  report  were  carried  into  effect  by  the  Act  of  1871  (34  &  35 
Vict.  c.  70),  which  created  the  Local  Government  Board.  (See  the 
next  article.) 

Similarly,  in  1889  another  central  department,  called  the  Board  of 
Agriculture,  was  created  by  the  Statute  52  k  53  Vict.  c.  30,  and  to  this 
body  were  transferred  all  the  powers  and  duties  of  the  Land  Commis- 
sioners and  the  former  Tithe,  Copyhold,  and  Inclosure  Commissioners, 
and  also  all  the  powers  and  duties  of  the  Privy  Council  under  the  Acts 
relating  to  Destructive  Insects  and  the  Diseases  of  Animals.  To  these 
have  been  added  by  subsequent  legislation  the  superintendence  of  the 
Ordnance  Survey  of  Great  Britain,  Ireland,  and  the  Isle  of  Man,  the 
duties  of  the  Board  of  Trade  under  the  Corn  Eeturns  Act,  1882,  and 
many  other  miscellaneous  duties.     By  the   Board  of  Agriculture  and 
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Fisheries  Act,  1903,  important  powers  and  duties  of  the  Board  of  Trade 
in  relation  to  fisheries  were  transferred  to  the  Board  of  Agriculture, 
whose  title  then  became  the  Board  of  Agriculture  and  Fisheries.  (See 
Board  of  Agriculture  and  Fisheries,  Vol.  11.  p.  307.)  Licences  to 
local  authorities  under  the  Electric  Lighting  Acts,  1882  and  1892,  are 
still  granted  by  the  Board  of  Trade,  which  also  regulates  Light  Railways. 
(See  Board  of  Trade,  Vol.  II.  p.  312,  and  the  Light  Railways  Act, 
1896,  59  &  60  Vict.  c.  48.)  In  the  year  1900  a  Board  of  Education  was 
established  by  the  Board  of  Education  Act,  1899,  and  matters  relating 
to  education  are  under  the  control  of  that  authority.  (See  Education, 
Board  of.  Vol.  V.,  p.  69.)  The  general  superintendence  and  control  of 
local  government  is  in  the  hands  of  the  Local  Government  Board. 

Local  Government  Board. 
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I.  The  Constitution  of  the  Board. 

This  department  of  State  was  created  in  1871  by  the  Local  Govern- 
ment Board  Act,  34  &  35  Vict.  c.  70.  The  object  of  this  important 
measure  is,  according  to  its  preamble,  "  to  concentrate  in  one  department 
of  the  Government  the  supervision  of  the  laws  relating  to  public  health, 
the  relief  of  the  poor,  and  local  government."  The  Act  then  proceeds 
to  constitute  a  new  body  under  the  name  of  "  The  Local  Government 
Board,"  with  a  President,  who  is  appointed  by  His  Majesty,  and  holds 
office  during  the  pleasure  of  His  Majesty,  and  who  is  authorised  to  do 
all  acts  and  execute  all  instruments  in  the  name  and  on  behalf  of  the 
Board,  which  the  Board  itself  could  do  or  execute.  The  President  of 
the  Local  Government  Board  may  sit  in  Parliament;  he  is  almost 
invariably  a  member  of  the  Cabinet ;  he  is  paid  a  salary  of  £2000  a  year. 
There  are  also  certain  unpaid  ex  officio  members — the  Lord  President  of 
the  Council,  all  the  Secretaries  of  State,  the  Lord  Privy  Seal,  and  the 
Chancellor  of  the  Exchequer.  But  these  gentlemen  in  fact  take  no  share 
in  the  work  of  the  department,  which  is  done  by  the  President  and  the 
permanent  staff.  The  Permanent  Secretary  is  Sir  S.  B.  Provis,  K.C.B. 
There  are  five  assistant  secretaries.  The  Legal  Adviser  is  A.  D.  Adrian, 
Esq.,  C.B.,  K.C.  The  Chief  Engineering  Inspector  is  G.  V^aller  Will- 
cocks,  Esq.,  M.I.C.E.  The  Chief  Medical  Officer  is  Wm.  H.  Power,  Esq., 
C.B.,  F.R.S.  In  addition  to  the  ordinary  staff  of  a  Government  office, 
the  Board  has  attached  to  it  a  staff  of  medical  inspectors,  arcliitects, 
and  engineers,  who  conduct  local  investigations  of  a  scientific  or 
technical  nature.     The  offices  of  the  Board  are  at  Whitehall,  S.W. 

The  Local  Government  Board  Act  of  1871  vested  in  the  new  Board 
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(1)  all  the  powers  and  duties  of  the  Poor  Law  Board ;  (2)  all  the  powers 
and  duties  of  the  Privy  Council  relating  to  vaccination  and  the  preven- 
tion of  disease;  (3)  all  the  powers  and  duties  of  the  Home  Office  in 
relation  to  public  health,  drainage,  and  sanitary  matters,  baths  and 
washhouses,  public  and  town  improvements,  artisans'  and  labourers' 
dwellings,  local  government,  local  returns,  and  local  taxation. 

What,  then,  were  the  powers  and  duties  of  the  Poor  Law  Board  ? 

Poor  Law  Board. — By  the  Poor  Law  Amendment  Act,  1834  (4  &  5 
Will.  IV.  c.  76) — a  most  important  measure,  which  is  the  basis  of  our 
modern  poor  law — the  Crown  was  allowed  to  appoint,  and  did  appoint, 
for  a  period  of  five  years  three  Commissioners,  who  were  styled  "  The 
Poor  Law  Commissioners  for  England  and  Wales."  To  these  gentlemen 
was  intrusted  the  duty  of  carrying  the  Act  into  execution,  with  the  aid 
of  assistant  commissioners  and  other  officers.  The  administration  of 
relief  to  the  poor  throughout  England  and  Wales,  according  to  the 
existing  laws,  was  made  subject  to  the  direction  and  control  of  these 
Commissioners,  who  were  authorised  and  required  to  make  and  issue  all 
such  rules,  orders,  and  regulations  for  the  management  of  the  poor,  for 
the  government  of  workhouses,  and  the  education  of  children  therein,  and 
for  the  apprenticing  of  poor  children,  and  for  the  guidance  and  control 
of  all  guardians,  vestries,  and  parish  officers,  so  far  as  related  to  the 
management  of  the  poor,  and  the  keeping,  examining,  auditing,  and 
allowing  or  disallowing  of  accounts,  and  making  and  entering  into 
contracts  or  any  expenditure  for  the  relief  of  the  poor,  and  for  carrying 
the  Act  into  execution  in  all  other  respects,  as  they  should  think  proper. 
All  the  powers  of  Gilbert's  Act  (22  Geo.  in.  c.  83),  of  the  59  Geo.  iii. 
c.  12,  and  of  all  other  Acts,  general  as  well  as  local,  relating  to  the 
providing  of  workhouses,  the  borrowing  of  money,  and  governing  and 
employing  the  poor,  were  made  subject  to  the  control  of  the  Commis- 
sioners. But  no  power  was  given  them  to  interfere  in  any  individual 
case  for  the  purpose  of  ordering  relief. 

In  1839  the  Poor  Law  Commissioners  were  continued  in  office  for 
a  year.  This  was  repeated  till  1842,  when  they  were  continued  for  a 
further  period  of  five  years  by  the  Statute  5  &  6  Vict.  c.  57.  In  1847 
a  new  body  of  Commissioners  was  appointed  by  the  Statute  10  &  11 
Vict.  c.  109,  to  which  (by  the  12  &  13  Vict.  c.  103,  s.  21)  the  name  of 
"  The  Poor  Law  Board  "  was  given.  And  on  this  new  body  was  conferred 
the  power  of  appointing  paid  inspectors  to  assist  in  the  execution  of  the 
various  Acts  for  the  relief  of  the  poor.  These  Commissioners,  like  their 
predecessors,  were  originally  appointed  only  for  five  years;  but  their 
powers  were  from  time  to  time  continued;  and  eventually  the  Poor 
Law  Board  was  established  as  a  permanent  body  by  the  Poor  Law 
Amendment  Act,  1867,  30  &  31  Vict.  c.  106,  s.  1.  The  Act  of  1847, 
10  &  11  Vict.  c.  109,  received  the  Queen's  assent  on  July  23,  1847 ;  and 
on  the  very  next  day  (July  24)  the  newly  appointed  Commissioners 
issued  a  "  General  Consolidated  Order,"  which  codified  all  pre-existing 
rules  and  orders,  and  which  still  is  constantly  referred  to  as  regulating 
the  practice  in  poor  law  matters. 


11.  Growth  of  the  Functions  of  the  Board. 

In  the  meantime  the  legislature  had  not  been  idle.     Nearly  every 
year  fresh  powers  and  duties  were  conferred  on  the  Poor  Law  Commis- 
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sioners,  and  subsequently  on  the  Poor  Law  Board.     In  this  brief  article 
it  is  only  possible  to  set  out  the  titles  of  the  various  Acts  for  reference : — 


5  <fe  6  Will.  IV.  c.  69,  ss.  1,3,6. 

6  &  7  Will.  IV.  c.  96,  s.  3. 

7  Will.   IV.   &  1  Vict.   0.  50, 
ss.  1,  2,  3,  4. 

I  &  2  Vict.  c.  25,  8.  2. 

4  &  5  Vict.  c.  38,  s.  6. 

5  &  6  Vict.  c.  18,  ss.  1,  3. 

5  &  6  Vict.  c.  57,  ss.  2,  4,  7, 

8,  11. 
7  &  8  Vict.  c.  101,  ss.  12,  15, 

30,  32,  36,  40-44,  48,  49,  51, 

53,  59,  61,  62. 
10&  11  Vict.  c.  109,  ss.  2,  19. 

20,  21,  22,  24,  25. 

II  &  12  Vict.  c.  82,  s.  4. 

11  &  12  Vict.  c.  91,  ss.  1,  2,  4, 
5,  10,  11. 

11  &  12  Vict.  c.  110,  s.  5. 

12  Vict.  c.  13,  ss.  1,  3-7. 

12  &  13  Vict.  c.  103,  ss.  11,12, 
14,  20. 

13  &  14  Vict.  c.  57,  ss.  1,  4-8. 

13  &  14  Vict.  c.  101,  ss.  2,  3,  6. 

14  &  15  Vict.  c.  165,  ss.  4,  6, 

12,  14,  15,  17. 

15  &  16  Vict.  c.  85,  s.  29. 

16  &  17  Vict.  c.  96,  s.  28. 

16  &  17  Vict.  c.  97,  s.  64. 

17  &  18  Vict.  c.  104,  s.  141. 

18  &  19  Vict.  c.  79,  s.  2. 
20  &  21  Vict.  c.  81,  s.  6. 

22  &  23  Vict.  c.  49,  ss.  1,  3,  5. 

24  &  25  Vict.  c.  125,  s.  1. 

25  &  26  Vict.  c.  43,  ss.  1-4. 

27  &  28  Vict.  c.  42,  s.  1. 

27&28  Vict.  c.  116,  ss.  1,4,  5. 

28  &  29  Vict.  c.  79,  s.  14. 

29  &  30  Vict.  c.  113,  ss.  7,  14. 

30  Vict.  c.  6  passim. 

30  &  31  Vict.  c.  106,  ss.  2,  3, 

13,  15,  20. 

31  &  32  Vict.  c.  121  passim. 

32  &  33  Vict.  c.  45,  ss.  4,  5. 
32  <fe  33  Vict.  c.  63. 

32  &  33  Vict.  c.  67. 

33  Vict.  c.   2,  ss.   1,   2,    4,  7, 
8,  11. 

33  &  34  Vict.  c.  18,  s.  1. 
33  &  34  Vict.  c.  48,  s.  1. 

33  &  34  Vict.  c.  94,  ss.  1,  2. 

34  Vict.  c.  11,  ss.  1,  2. 
34  Vict.  c.  15.  s.  1. 


Union  and  Parish  Property  Act,  1835. 

Parochial  Assessments  Act,  1836. 

Conveyance  of  Copyholds  for  Workhouse 
Sites  Act,  1837. 

Liquidation  of  Loans  for  Building  Work- 
houses Act,  1837. 

Education  (School  Sites)  Act,  1841. 

Parish  Property  and  Debts  Act,  1842 

Poor  Law  Amendment  Act,  1842. 

Poor  Law  Amendment  Act,  1844. 


Poor  Law  Board  Act,  1847. 

Districts  for  Education  Act,  1848. 
Poor  Law  Audit  Act,  1848. 

Poor  Law  Amendment  Act,  1848. 

Boarding-out  Act,  1849. 

Poor  Law  Amendment  Act,  1849. 

Vestry  Act,  1850. 

Poor  Law  Amendment  Act,  1850. 

Poor  Law  Amendment  Act,  1851. 

Burial  Act,  1852. 

Lunacy  Act,  1853. 

Lunatic  Asylums  Act,  1853. 

Merchant  Shipping  Act,  1854. 

Burial  of  Paupers  Act,  1855. 

Burial  Act,  1857. 

Union  Debts  Act,  1859. 

Parochial  Offices  Act,  1861. 

Education  of  Pauper  Children  Act,  1862. 

Union  and  Parish  Officers  Superannuation 

Act,  1864. 
Metropolitan  Houseless  Poor  Act,  1864. 
Union  Chargeability  Act,  1865. 
Poor  Law  Amendment  Act,  1866. 
Metropolitan  Poor  Act,  1867. 
Poor  Law  Amendment  Act,  1867. 

Poor  Law  Amendment  Act,  1868. 
Union  Loans  Act,  1869. 
Metropolitan  Poor  Amendment  Act,  1869. 
Valuation  (Metropolis)  Act,  1869. 
Dissolved     Boards     of     Management    and 

Guardians  Act,  1870. 
Metropolitan  Poor  Amendment  Act,  1870. 
Paupers  Conveyance  Expenses  Act,  1870. 
Medical  Officers  Superannuation  Act,  1870. 
Poor  Law  Loans  Act,  1871. 
Temporary  Asylums  (Metropolis)  Act,  1871. 
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And  from  the  moment  that  the  Local  Government  Board  was  con- 
stituted in  1871,  the  same  process  continued.  Nearly  every  year  some 
new  power  is  conferred,  or  some  new  duty  is  imposed,  or  some  amend- 
ment is  made  in  the  procedure  of  the  Board.  To  a  large  extent  this 
legislation  is  suggested  by  the  able  assistant  secretaries  of  the  Board, 
who  know  better  than  anyone  else  where  the  machinery  does  not  work 
quite  smoothly,  and  proceed  at  once  to  repair  the  defects.  But  it  is  high 
time  that  all  these  minute  provisions  which  are  scattered  broadcast  over 
the  Statute-Book  should  be  collected  into  one  "  Local  Government  Code." 
Thus,  in  Poor  Law  matters  alone,  the  following  Acts  affecting  the  Local 
Government  Board  have  been  passed  since  the  Act  which  created  the 
Board : — 


34  &  35  Vict.  c.  108. 

35  Vict.  c.  2. 

36  Vict.  c.  9. 
36  Vict.  c.  19. 

39  &  40  Vict.  c.  61. 

42  Vict.  c.  6. 

42  &  43  Vict.  c.  54. 

45  &  46  Vict.  c.  58. 


46  Vict.  c.  11. 

47  &  48  Vict. 


c.  5. 


52  &  53  Vict.  c.  56. 

53  Vict.  c.  5. 

54  &  55  Vict.  c.  65. 
57  &  58  Vict.  c.  25. 

57  &  58  Vict.  c.  53. 
59  &  60  Vict.  c.  16. 

59  &  60  Vict.  c.  50. 
€0  &  61  Vict.  c.  28. 

60  &  61  Vict.  c.  29. 

61  &  62  Vict.  c.  19. 

m  &  62  Vict.  c.  45. 

61  &  62  Vict.  c.  49. 

62  &  63  Vict.  c.  37. 

63  &  64  Vict.  c.  23. 
4  Edvv.  VII.  c.  20. 

4  Edw.  VII.  c.  32. 

5  Edw.  VII.  c.  18. 


Pauper  Inmates  Discharge  and  Regulation 
Act,  1871. 

Poor  Law  Loans  Act,  1872. 

Bastardy  Law  Amendment  Act,  1873. 

Poor  Allotments  Management  Act,  1873. 

Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1876. 

District  Auditors  Act,  1879. 

Poor  Law  Act,  1879. 

Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1882. 

Poor  Law  Conferences  Act,  1883. 

Valuation  (Metropolis)  Amendment  Act, 
1884. 

Poor  Law  Act,  1889. 

Lunacy  Act,  1890. 

Lunacy  Act,  1891. 

Outdoor  Rehef  (Friendly  Societies)  Act, 
1894. 

Equalisation  of  Rates  (London)  Act,  1894. 

Agricultural  Rates  Act,  1896. 

Poor  Law  Officers  Superannuation  Act,  1896. 

Poor  Law  Officers  Superannuation  Act 
Amendment  Act,  1897. 

Poor  Law  Act,  1897. 

Poor  Law  Unions  Association  (Expenses) 
Act,  1898. 

Metropolitan  Poor  Act,  1898. 

Vaccination  Act,  1898. 

Poor  Law  Act,  1899. 

Poor  Removal  Act,  1900. 

Poor  Law  Authorities  (Transfer  of  Pro- 
perty) Act,   1904. 

Outdoor  Relief  (Friendly  Societies)  Act, 
1904. 

Unemployed  Workmen  Act,  1905. 


In    matters    relating    to    Public    Health,    the    following   may    be 
mentioned : — 


35  <fe  36  Vict.  c.  79. 
37  &  38  Vict.  c.  67. 

37  &  38  Vict.  c.  89. 


Public  Health  Act,  1872. 

Slaughter   Houses,   etc.   (Metropolis)   Act, 

1874. 
Sanitary  Law  Amendment  Act,  1874. 
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38  &  39  Vict.  c.  55.  Public  Health  Act,  1875. 

41  &  42  Vict.  c.  25.  Public  Health  (Water)  Act,  1878. 

42  &  43  Vict.  c.  31.  Public  Health  (Interments)  Act,  1879. 

45  &  46  Vict.  c.  23.  Public  Health  (Fruit  Pickers  Lodgings)  Act, 

1882. 

46  &  47  Vict.  c.  37.  Support  of  Sewers  Act,  1883. 

46  &  47  Vict.  c.  59.  Epidemic  and  other  Diseases  Prevention  Act, 

1883. 

47  Vict.  c.  12.  Public  Health  (Confirmation  of  By-Laws) 

Act,  1884. 

48  &  49  Vict.  c.  22.  Public  Health  and  Local  Government  Con- 

ferences Act,  1885. 
48  &  49  Vict.  c.  35.  Public  Health  (Ships,  etc.)  Act,  1885. 

52  &  53  Vict.  c.  72.  Infectious  Disease  (Notification)  Act,  1889. 

52  &  53  Vict.  c.  94.  Public  Health  Act,  1889. 

53  &  54  Vict.  c.  34.  Infectious  Disease  (Prevention)  Act,  1890. 

53  &  54  Vict.  c.  59.  Public  Health  Acts  Amendment  Act,  1890. 

54  &  55  Vict.  c.  76.  Public  Health  (London)  Act,  1891. 

56  &  57  Vict.  c.  47.  Public  Health  (London)  Act,  1891,  Amend- 
ment Act,  1893. 

56  &  57  Vict.  c.  68.  Isolation  Hospitals  Act,  1893. 

59  &  60  Vict.  c.  19.  Public  Health  (Quarantine)  Act,  1896. 

59  &  60  Vict.  c.  20.  Public  Health  (Ports)  Act,  1896. 

62  &  63  Vict.  c.  51.  Sale  of  Food  and  Drugs  Act,  1899. 

63  &  64  Vict.  c.  59.  Housing  of  the  Working  Classes  Act,  1900. 
4  Edw.  VII.  c.  16.  Public  Health  Act,  1904. 

In  the  wider  field  of  general  Local  Government,  the  amount  of 
recent  legislation  is  positively  bewildering;  as  will  be  seen  by  the 
following  list : — 

34  &  35  Vict.  c.  98.  Vaccination  Act,  1871. 

34  &  35  Vict.  c.  113.  Metropolis  Water  Act,  1871. 

35  &  36  Vict.  c.  61.  Factories  (Steam  Whistles)  Act,  1872. 

35  &  36  Vict.  c.  91.  Municipal   Corporations   (Borough  Funds) 

Act,  1872. 

36  &  37  Vict.  c.  86.  Elementary  Education  Act,  1873. 

36  &  37  Vict.  c.  89.  Gas  and  Water  Works  Facilities  Act,  1870, 

Amendment  Act,  1873. 

37  &  38  Vict.  c.  75.  Vaccination  Act,  1874. 

37  &  38  Vict.  c.  88.  Births  and  Deaths  Registration  Act,  1874. 

38  &  39  Vict.  c.  63.  Sale  of  Food  and  Drugs  Act,  1875. 
38  &  39  Vict.  c.  83.                       Local  Loans  Act,  1875. 

38  &  39  Vict.  c.  89.  Public  Works  Loans  Act,  1875. 

39  &  40  Vict.  c.  31.  Public  Works  Loans  (Money)  Act,  1876. 
39  &  40  Vict.  c.  62.  Sale  of  Exhausted  Parish  Lands  Act,  1876. 
39  &  40  Vict.  c.  75.  Rivers  Pollution  Prevention  Act,  1876. 

39  &  40  Vict.  c.  79.  Elementary  Education  Act,  1876. 

40  &  41  Vict.  c.  60.  Canal  Boats  Act,  1877. 

40  &  41  Vict.  c.  66.  Local  Taxation  Returns  Act,  1877. 

41  Vict.  c.  14.  Baths  and  Washhouses  Act,  1878. 
41  Vict.  c.  18.  Public  Works  Loans  Act,  1878. 

41  &  42  Vict.  c.  74.  Contagious  Diseases  (Animals)  Act,  1878. 

41  &  42  Vict.  c.  77.  Highways  and  Locomotives  (Amendment) 

Act,  1878. 

42  &  43  Vict.  c.  30.  Sale  of  Food  and  Drugs  Act  Amendment 

Act,  1879. 
42  &  43  Vict.  c.  39.  Highway  Accounts  Returns  Act,  1879. 
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42  &  43  Vict.  c.  48.  Elementary  Education  (Industrial  Schools) 

Act,  1879. 

42  &  43  Vict.  c.  77.  Public  Works  Loans  Act,  1879. 

43  &  44  Vict.  c.  7.  Union  Assessment  Act,  1880. 

44  &  45  Vict.  c.  37.  Alkali,  etc.,  Works  Regulation  Act,  1881. 

44  (fe  45  Vict.  c.  38.  Public  Works  Loans  Act,  1881. 

45  &  46  Vict.  c.  27.  Highway  Rate  Assessment  and  Expenditure 

Act,  1882. 
45  &  46  Vict.  c.  30.  Baths  and  Washhouses  Act,  1882. 

45  &  46  Vict.  c.  50.  Municipal  Corporations  Act,  1882. 

45  &  46  Vict.  c.  56.  Electric  Lighting  Act,  1882. 

45  &  46  Vict.  c.  62.  Public  Works  Loans  Act,  1882. 

46  &  47  Vict.  c.  18.  Municipal  Corporations  Act,  1883. 

46  &  47  Vict.  c.  42.  Public  Works  Loans  Act,  1883. 

47  &  48  Vict.  c.  75.  Canal  Boats  Act,  1884. 

48  &  49  Vict.  c.  72.  Housing  of  the  Working  Classes  Act,  1885. 
50  &  51  Vict.  c.  29.  Margarine  Act,  1887. 

50  &  51  Vict.  c.  61.  Local  Government  (Boundaries)  Act,  1887. 

50  &  51  Vict.  c.  72.  Local  Authorities  (Expenses)  Act,  1887. 

51  &  52  Vict.  c.  10.  County  Electors  Act,  1888. 

Local  Government  Act,  1888. 
Lunacy  Act,  1890. 
Police  Act,  1890. 

Housing  of  the  Working  Classes  Act,  1890. 
Alkali,  etc..  Works  Regulation  Act,  1892. 
Private  Street  Works  Act,  1892. 
Public  Libraries  (Amendment)  Act,  1893. 
Isolation  Hospitals  Act,  1893. 
Local  Government  Act,  1894. 
Local  Government  (Stock  Transfer)  Act, 

1895. 

Local  Government  (Elections)  Act,  1896. 

Local  Government  (Determination  of  Differ- 
ences) Act,  1896. 

Agricultural  Rates  Act,  1896. 

Chairman  of  District  Councils  Act,  1896. 

Locomotives  on  Highways  Act,  1896. 

Baths  and  Washhouses  Act,  1896. 

Local  Government  Act,  1897. 

Local  Government  (Joint  Committees)  Act, 
1897. 
60  &  61  Vict.  c.  51.  Public  Works  Loans  Act,  1897. 

60  &  61  Vict.  c.  57.  Infant  Life  Protection  Act,  1897. 

61  &  62  Vict.  c.  29.  Locomotives  Act,  1898. 

61  &  62  Vict.  c.  34.  Rivers     Pollution     Prevention     (Border 

Councils)  Act,  1898. 
61  &  62  Vict.  c.  38.  Parish  Fire-engines  Act,  1898. 

61  &  62  Vict.  c.  53.  Libraries  Offences  Act,  1898. 

61  &  62  Vict.  c.  54.  Public  Works  Loans  Act,  1898. 

62  &  63  Vict.  c.  8.  Infectious  Disease  (Notification)  Extension 

Act,  1899. 
62  &  63  Vict.  c.  10.  Parish  Councillors  (Tenure  of  Office)  Act, 

1899. 
62  &  63  Vict.  c.  14.  London  Government  Act,  1899. 

62  (^  63  Vict.  c.  20.  Bodies  Corporate  (Joint  Tenancy)  Act,  1899. 

62  (^  63  Vict.  c.  30.  Commons  Act,  1899. 

62  c<t  63  Vict.  c.  44.  Small  Dwellings  Acquisition  Act,  1899. 

VOL.  VIII.  24 


51  &  52  Vict.  c. 

41. 

53  Vict.  c.  5. 

53  &  54  Vict.  c. 

45. 

53  &  54  Vict.  c. 

70. 

55  i<fe  56  Vict.  c. 

30. 

55  &  56  Vict.  c. 

57. 

56  Vict.  c.  11. 

56  &  57  Vict.  c. 

68. 

56  &  57  Vict.  c. 

73. 

58  &  59  Vict.  c. 

32. 

59  Vict.  c.  1. 

59  &  60  Vict.  c. 

9. 

59  &  60  Vict.  c. 

16. 

59  &  60  Vict.  c. 

22. 

59  &  60  Vict.  c. 

36. 

59  &  60  Vict.  c. 

59. 

60  Vict.  c.  1. 

60  &  61  Vict.  c. 

40. 
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63  &  64  Vict.  c.  13.  County   Councils   (Elections)  Amendment 

Act,  1900. 
63  &  64  Vict.  c.  15.  Burial  Act,  1900. 

63  &  64  Vict.  c.  16.  District  Councillors  and  Guardians  (Term 

of  Office)  Act,  1900. 
63  &  64  Vict.  c.  46.  Members  of  Local  Authorities  Relief  Act, 

1900. 
63  &  64  Vict.  c.  59.  Housing  of  the  Working  Classes  Act,  1900. 

1  Edw.  VII.  c.  8.  Isolation  Hospitals  Act,  1901. 

1  Edw.  VII.  c.  19.  Public  Libraries  Act,  1901. 

1  Edw.  VII.  c.  22.  Factory  and  Workshop  Act,  1901. 
•2  Edw.  VII.  c.  8.  Cremation  Act,  1902. 

2  Edw.  VII.  c.  17.  Midwives  Act,  1902. 

2  Edw.  VII.  c.  42.  Education  Act,  1902. 

3  Edw.  VII.  c.  9.  County  Councils  (Bills  in  Parliament)  Act, 

1903. 
3  Edw.  VII.  c.  10.  Education  (Provision  of  Working  Balances) 

Act,  1903. 
3  Edw.  VII.  c.  13.  Elementary   Education   Amendment   Act, 

1903. 
3  Edw.  VII.  c.  14.  Borough  Funds  Act,  1903. 

3  Edw.  VII.  c.  15.  Local  Government  (Transfer  of  Powers)  Act, 

1903. 
3  Edw.  VII.  c.  24.  Education  (London)  Act,  1903. 

3  Edw.  VII.  c.  36.  Motor  Car  Act,  1903. 

3  Edw.  VII.  c.  39.  Housing  of  the  Working  Classes  Act,  1903. 

4  Edw.  VII.  c.  18.  Education  (Local  Authority  Default)  Act, 

1904. 

4  Edw.  VII.  c.  31.  Shop  Hours  Act,  1904. 

5  Edw.  VII.  c.  18.  Unemployed  Workmen  Act,  1905. 

6  Edw.  VII.  c.  33.  Local  Authorities  (Treasury  Powers)  Act, 

1906. 

7  Edw.  VII.  c.  21.  Butter  and  Margarine  Act,  1907. 
7  Edw.  VII.  c.  40.                            Notification  of  Births  Act,  1907. 

7  Edw.  VII.  c.  43.  Education  (Administration  Provisions)  Act, 

1907. 
7  Edw.  VII.  c.  53.  Public  Health  Acts  Amendment  Act,  1907. 

7  Edw.  VII.  0.  54.  Small  Holdings  and  Allotments  Act,  1907. 

These  lists  (which  probably  are  not  exhaustive)  will  convey  to  the 
mind  of  the  reader  some  idea  of  the  infinite  variety  and  complexity  of 
the  work  of  the  Local  Government  Board.  It  is  impossible  in  this 
sketch  to  further  pursue  details.  But  the  functions  of  the  Board  may 
be  roughly  grouped  under  five  heads : — 

Legislative  Powers. 
Administrative  Control. 
Financial  Control. 
Advice. 
Returns. 

III.  Legislative  Powers. 

Eules,  Regulations,  and  Orders. — Parliament  has  delegated  to  the 
Local  Government  Board  a  very  extensive  power  of  issuing  orders  and 
making  rules  and  regulations,  which  have  practically  the  force  and  effect 
of  a  statute.  Thus  in  poor  law  matters,  the  Local  Government  Board 
may  make  rules,  orders,  and  regulations  for  the  management  of  the  poor; 
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for  the  government  of  workhouses,  and  the  education  of  the  children 
therein ;  for  apprenticing  children  of  poor  persons ;  for  the  guidance 
and  control  of  guardians,  vestries,  and  parish  officers,  so  far  as  relates 
to  the  management  or  relief  of  the  poor ;  for  the  keeping,  examining, 
auditing,  and  allowing  of  accounts,  and  making  and  entering  into 
contracts,  in  all  matters  relating  to  such  management  or  relief,  or  to 
any  expenditure  for  the  relief  of  the  poor;  and  for  carrying  the  Act 
into  execution.  It  may,  in  its  discretion,  from  time  to  time  suspend, 
alter,  or  rescind  such  rules,  etc.,  or  any  of  them.  Such  rules  may  affect 
one  union  only  or  several;  if  it  alfects  more  than  one  union,  it  is 
"  a  general  rule  "  (10  &  11  Vict.  c.  109,  s.  15).  But  the  Board  has  no 
power  to  interfere  in  any  individual  case  for  the  purpose  of  ordering 
relief  (4  &  5  Will.  iv.  c.  76,  s.  15  ;  10  &  11  Vict.  c.  109 ;  34  &  35  Vict, 
c.  70).  The  Local  Government  Board  may  also  make  rules,  orders,  etc., 
for  the  government  of  workhouses,  the  preservation  of  good  order  therein, 
and  the  nature  and  amount  of  the  relief  to  be  given  to,  and  the  labour 
to  be  extracted  from,  the  persons  relieved ;  and  may  suspend,  alter,  or 
rescind  the  same  from  time  to  time  (4  &  5  Will.  iv.  c.  76,  ss.  26,  42). 
The  Board  may  also  make  rules,  etc.,  as  to  the  emigration  of  paupers 
(s.  62 ;  and  see  11  &  12  Vict.  c.  110). 

The  Local  Government  Board  is  also  required  by  the  Statute 
12  &  13  Vict.  c.  13,  as  it  shall  see  occasion,  to  make  and  issue,  as  in  the 
case  of  a  workhouse,  rules,  orders,  and  regulations  for  the  management 
and  government  of  any  house  or  establishment,  not  being  a  workhouse, 
in  which  poor  persons  shall  be  lodged,  boarded,  or  maintained,  for  hire 
or  remuneration,  under  contract  with  guardians,  overseers,  or  other 
persons,  or  for  the  education  of  poor  children  therein  (s.  1).  These 
rules,  etc.,  may  be  directed  to  any  person  being  or  acting  as  the  pro- 
prietor, manager,  or  superintendent,  or  as  an  officer  or  assistant  of  such 
house  or  establishment,  and  will  come  into  operation  at  the  date  specified 
by  the  Local  Government  Board  therein  (s.  3).  The  Board  may  prohibit, 
by  order,  the  reception  or  retention  of  any  poor  person  or  class  of  poor 
persons  in  any  such  house  or  establishment  (s.  4).  It  may  issue  orders 
regulating  the  mode  in  which  any  contract  shall  be  entered  into  for 
lodging  and  maintenance  of  poor  persons  in  such  houses  and  establish- 
ments, or  the  terms  or  duration  of  such  contract,  and  in  the  event  of 
non-compliance  therewith  may  declare  the  contract  void  (s.  6). 

A  large  number  of  orders  relating  to  the  administration  of  the  poor 
law  have  been  made  and  issued  from  time  to  time  by  the  Local  Govern- 
ment Board  and  their  predecessors  under  the  above-mentioned  and 
other  statutes,  and  include  the  following: — 

Out-Door  Ptelief  Prohibitory  Order,  1844. 

General  Consolidated  Order,  1847,  referred  to  at  page  365.  It 
relates  to  the  meetings  and  proceedings  of  guardians,  contracts, 
apprenticeship  of  pauper  children,  government  of  the  workhouse, 
appointment  and  duties  of  officers,  etc. 

Out-Door  Relief  Regulation  Order,  1852. 

Metropolitan  Asylum  District,  Constitution  of  District  and  Board  of 
Management  Order,  1867. 

Regulations  with  respect  to  Casual  Paupers  Order,  1882. 

Guardians  Election  Orders,  1898. 

Vaccination  Acts,  1867  to  1898,  Orders  1898  and  1905. 

Relief  (School  Children)  Order,  1905. 

Boarding-out  in  Homes  Order,  1905. 
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The  legislative  power  of  the  Board  in  poor  law  matters  is,  however, 
subject  to  a  threefold  control.  In  the  first  place,  a  copy  of  every  general 
rule,  order,  or  regulation  issued  by  it  must  be  laid  before  both  Houses 
of  Parliament  "as  soon  as  practicable  after  its  publication"  (31  &  32 
Vict.  c.  122,  s.  1).  Secondly,  the  King  may,  by  the  advice  of  his  Privy 
Council,  disallow  any  such  general  rule,  or  any  part  thereof,  which  shall 
then  cease  to  be  of  any  further  force  or  validity  (10  &  11  Vict.  c.  109, 
s.  17).  Lastly,  there  is  a  power,  little  known  and  seldom,  if  ever, 
exercised,  to  bring  any  order,  rule,  or  regulation  of  the  Local  Govern- 
ment Board  before  a  Court  of  law  and  have  it  declared  illegal  or  ultra 
vires.  No  rule,  order,  or  regulation  of  the  Local  Government  Board 
comes  into  operation  until  fourteen  days  after  it  has,  if  a  general  order, 
been  published  in  the  London  Gazette  (35  &  36  Vict.  c.  79,  s.  48, 
re-enacted  by  s.  343  and  Sched.  V.  of  the  Public  Health  Act,  1875),  or, 
if  a  single  order,  sent  to  the  overseers  of  the  parish  and  the  guardians 
of  the  union  concerned  (4  &  5  Will.  iv.  c.  76,  s.  18);  though  it  may  be 
acted  on  within  the  fourteen  days  (12  &  13  Vict.  c.  103,  s.  12).  But  at 
any  time  within  a  year  after  such  rule,  order,  or  regulation  has  been  so 
published  (12  &  13  Vict.  c.  103,  s.  13)  any  person  aggrieved  may  apply 
to  the  High  Court  of  Justice  to  have  the  same  removed  by  certiorari 
into  the  High  Court,  with  a  view  to  its  being  quashed.  Till  it  is 
quashed,  however,  the  rule  remains  in  force,  in  spite  of  the  application 
(4  &  5  Will.  IV.  c.  76,  s.  105).  Notice  must  be  left  at  the  office  of  the 
Board  at  least  ten  days  before  the  application  for  the  writ  of  certiorari 
is  made,  and  the  Board  may  show  cause  against  the  application  in  the 
first  instance  (s.  106).  The  persons  applying  for  the  writ  must  give 
security  for  the  costs  of  the  Board,  in  case  the  rule  is  upheld  (s.  107). 
But  if  the  rule  is  declared  illegal  or  ultra  vires,  the  Local  Government 
Board  must  at  once  give  notice  to  all  unions,  parishes,  or  places 
affected  (s.  108). 

Many  regulations  and  orders  have  been  made  and  issued  by  the  Local 
Government  Board  under  powers  conferred  upon  that  authority  by  various 
statutes  relating  to  Public  Health  and  Local  Government.  The  under- 
mentioned are  referred  to  only  as  examples  and  as  showing  the  variety 
of  subjects  dealt  with : — 

Accounts.  Order,  dated  1880,  made  under  the  Public  Health  Act, 
1875,  and  the  District  Auditors  Act,  1879. 

Canal  boats.  Eegulations,  dated  1878,  made  under  the  Canal  Boats 
Act,  1877.     See  Canal,  Vol.  II.  p.  532. 

Dairies  and  cowsheds.  Orders,  dated  1886  and  1889,  made  under 
the  Contagious  Diseases  (Animals)  Acts,  1878  and  1886. 

Election  of  urban  and  rural  district  and  parish  councillors.  Orders, 
dated  1898,  made  under  the  Local  Government  Act,  1894. 

Housing  of  the  Working  Classes.  Order,  dated  1890,  under  the 
Housing  of  the  Working  Classes  Act,  1890. 

Infectious  disease.  Orders,  dated  1889, 1896  and  1900,  under  the 
Infectious  Disease  (Notification)  Act,  1889,  and  the  Public  Health  Acts. 

Locomotives  and  motor  cars.  Orders,  dated  1903,  1904  and  1905, 
made  under  the  Locomotives  on  Highways  Act,  1896,  the  Locomotives 
Act,  1898,  and  the  Motor  Car  Act,  1903.    See  Highways,  Vol.  VI.  p.  567. 

Medical  officers  and  inspectors  of  nuisances.  Orders,  dated  1891, 
made  under  the  Public  Health  Acts. 

Unemployed  workmen.  Orders,  dated  1905  and  1906,  made  under 
the  Unemployed  Workmen  Act,  1905. 
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Confirmation  of  By-Laws. — In  addition  to  their  own  powers  of  direct 
legislation,  the  Local  Government  Board  also  performs  the  important 
duty  of  revising  and  amending  by-laws  made  by  subordinate  authorities. 
All  by-laws  made  by  any  local  authority  under  the  Public  Health  Act, 
1875,  must  be  submitted  to  the  Local  Government  Board,  which  super- 
vises and  may  alter  or  disallow  them,  wholly  or  in  part. 

The  following  are  the  matters  with  regard  to  which  by-laws  made  by 
sanitary  authorities  must  be  confirmed  by  the  Board  under  the  Public 
Health  Act,  1875,  as  amended  by  the  Public  Health  (Confirmation  of 
By-laws)  Act,  1884,  47  Vict.  c.  12  :— 

Cleansing  of  footways  and  pavements. 

Removal  of  house  refuse. 

Cleansing  of  earthclosets,  privies,  ashpits,  and  cesspools. 

Prevention  of  nuisances. 

Keeping  of  animals. 

Public  sanitary  conveniences. 

Common  lodging-houses. 

Houses  let  in  lodgings. 

New  streets  and  buildings. 

Markets. 

Slaughter-houses. 

Hackney  carriages. 

Public  bathing. 

Pleasure  grounds. 

Horses,  ponies,  mules,  or  asses  standing  for  hire. 

Pleasure  boats  and  vessels. 

Cemeteries. 

Mortuaries. 

Offensive  trades. 

Hop-pickers. 

Fruit-pickers. 

Burial  grounds. 

Baths  and  washhouses. 

Tents  and  caravans. 

Open  spaces. 

Commons. 

Museums  and  gymnasiums. 

Public  libraries. 

Pire-escapes  at  factories. 

The  Board's  confirmation  is  also  required  to  by-laws  made  by  councils 
of  boroughs,  under  the  Municipal  Corporations  Acts,  for  the  prevention 
and  suppression  of  certain  nuisances  (Public  Health  Act,  1875,  s.  187). 
No  rules,  orders,  and  regulations  can  be  made  under  any  local  or  other 
Act,  relating  to  poorhouses,  workhouses,  or  the  relief  of  the  poor,  until 
they  have  been  submitted  to  and  approved  and  confirmed  by  the  Board 
(4  &  5  Will.  IV.  c.  76,  s.  22).  The  Board  has  power  to  supervise,  alter, 
amend,  confirm,  or  repeal  any  by-law  made  under  the  Highways  and 
Locomotives  Amendment  Act,  1878,  41  &  42  Vict.  c.  77,  s.  35.  It  is 
very  necessary  that  by-laws  should  be  submitted  to  some  central 
authority  for  revision  and  confirmation,  as  local  authorities  sometimes 
take  strange  views  as  to  the  extent  of  their  power.  The  Local  Govern- 
ment Board  have  prepared  and  issued  a  series  of  model  by-laws  for  the 
guidance  of  local  authorities.     For  instances  of  by-laws  passed  by  an 
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urban  sanitary  authority,  and  subsequently  disallowed  by  the  Local 
Government  Board,  see  By-laws,  Vol.  II.,  at  p.  493. 

IV.  Administrative  Control. 

The  administrative  control  exercised  by  the  Local  Government  Board 
over  different  local  authorities  varies  considerably.  In  poor  law  matters 
its  control  is  complete.  The  Board  has  power  to  create,  dissolve,  and 
amalgamate  unions,  and  to  regulate  the  proceedings  of  the  guardians  ;in 
the  minutest  particulars.  Over  municipalities  proper  the  Board  has  no 
direct  control.  It  is  only  when  a  borough  wants  to  borrow  money  that 
the  Board  can  step  in  and  impose  conditions.  Over  sanitary  authorities 
the  Board  has  considerable  power,  and  it  can  force  them  to  carry  out 
sanitary  measures  to  its  satisfaction.  It  can,  by  provisional  order,  alter, 
amend,  or  repeal  local  Acts  relating  to  sanitary  authorities.  These  pro- 
visional orders,  it  is  true,  require  confirmation  by  Parliament,  but  that 
is  usually  obtained  as  a  matter  of  course  (see  Provisional  Order).  It 
can  also  authorise  sanitary  authorities  by  provisional  order  to  acquire 
any  necessary  land  by  compulsory  purchase.  It  can  in  like  manner 
dissolve  or  alter  the  boundaries  of  sanitary  districts.  It  can  confer 
on  rural  District  Councils  all  or  any  of  the  powers  of  an  urban  District 
Council  (L.  G.  Act,  1894,  s.  25,  subs.  (5)).  The  Board  also  has  special 
and  stringent  powers  for  dealing  with  epidemics.  In  such  cases  it  may 
provide  for  the  speedy  interment  of  the  dead,  for  house-to-house  visita- 
tion, and  all  other  requisite  arrangements ;  and  see  52  &  53  Vict.  cc.  64 
and  72. 

All  the  powers  conferred  on  the  Privy  Council  by  the  Diseases 
Prevention  Act,  1855,  18  &  19  Vict.  c.  116,  and  all  powers  conferred 
on  the  Secretary  of  State  under  the  Sanitary  Acts,  were  transferred  in 
1871  to  the  Local  Government  Board  (34  &  35  Vict.  c.  70,  ss.  2,  7, 
Schedule,  Part  II. ;  and  see  21  &  22  Vict.  c.  97 ;  38  &  39  Vict.  c.  55, 
s.  343,  Sched.  V.  Part  I. ;  46  &  47  Vict.  cc.  35,  39).  The  powers  of  the 
Board  of  Trade  under  the  Metropolis  Water  Acts,  1852  and  1871,  were 
transferred  to  the  Local  Government  Board  (see  Sched.  V.  Part  III.  of 
the  Public  Health  Act,  1875). 

Pollution  of  Streams. — The  Local  Government  Board  has  also  very 
important  powers  under  the  Rivers  Pollution  Prevention  Act,  1876,  39 
&  40  Vict.  c.  75.  Sec.  3  of  this  Act  made  it  an  offence,  which  can  be 
restrained  by  the  summary  order  of  a  County  Court  judge  (s.  10),  for 
any  person  to  cause  to  fall  or  flow,  or  knowingly  to  permit  to  fall  or  flow, 
or  to  be  carried  into  any  stream,  any  solid  or  liquid  sewage  matter.  It 
was  feared  that  this  provision  would  press  severely  on  sanitary  authorities, 
too  many  of  whom  were  then  and  are  still  in  the  habit  of  thus  disposing 
of  the  sewage  of  their  locality;  it  was  felt  that  time  must  be  given 
to  such  sanitary  authorities  to  find  other  means  of  disposing  of  their 
sewage,  or  of  rendering  the  sewage  matter  harmless.  Hence  the  same 
section  (3)  of  the  Act  of  1876  provides  that  if  it  appears  to  the  Local 
Government  Board,  after  local  inquiry,  that  further  time  should  be 
granted  to  any  sanitary  authority  which  was  discharging  sewage  matter 
into  a  stream  at  the  date  of  the  passing  of  the  Act,  the  Board  may 
by  order  suspend  the  operation  of  sec.  3  of  the  Act  for  a  fixed  period, 
and  subject  to  any  conditions  they  please,  so  as  to  protect  the  sanitary 
authority  from  any  proceedings  which  might  otherwise  be  brought 
against  it  under  that  section  for  polluting  the  stream. 
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Moreover,  no  proceedings  can  be  taken  against  any  person  under 
sees.  4  and  5  of  the  Act,  except  by  a  sanitary  authority;  and  that 
authority  must  first  obtain  the  consent  of  the  Local  Government  Board 
to  its  instituting  such  proceedings  (s.  6).  But  if  a  sanitary  authority, 
on  application  from  a  person  interested,  refuse  to  take  proceedings  or  to 
apply  for  the  Board's  consent  to  their  doing  so,  the  Board  may,  on  the 
application  of  that  person  to  them,  and  after  inquiry,  direct  the  sanitary 
authority  to  take  proceedings. 

The  Local  Government  Board  is  also  empowered  by  sec.  12  to  appoint 
an  inspector  for  the  purpose  of  granting  certificates  to  the  effect  that  the 
means  used  for  rendering  harmless  any  sewage  matter  or  other  pollution 
falling  or  flowing  into  any  stream,  are  the  best  or  only  practicable  and 
available  means  under  the  circumstances  of  the  case.  If  such  a  certificate 
be  given,  it  is  for  two  years  at  least  conclusive  evidence  in  favour  of  the 
person  accused  of  polluting  the  stream.  But  any  person  aggrieved  by 
the  granting  or  withholding  of  such  a  certificate  may  appeal  to  the 
Local  Government  Board.  The  Board  has  power  to  confirm,  reverse,  or 
modify  the  inspector's  certificate,  and  also  to  make  an  order  as  to  the 
payment  of  the  costs  of  the  appeal  (s.  12).  Inspectors  of  the  Board 
have  the  same  powers  for  the  purposes  of  inquiries  under  this  Act 
as  they  have  under  the  Public  Health  Act,  1875,  s.  15.  And  note  that 
the  word  "  stream  "  is  used  in  this  Act  to  include  the  sea  to  such  extent, 
and  tidal  waters  to  such  point,  as  tlie  Board  may  after  local  inquiry  and 
on  sanitary  grounds  determine  by  order  (s.  20).  See  also  the  Eivers 
Pollution  Prevention  Act,  1893. 

Adulteration. — Under  the  Sale  of  Food  and  Drugs  Acts,  1875,  1879, 
and  1899  (38  &  39  Vict.  c.  63,  42  &  43  Vict.  c.  30,  and  62  &  63  Vict, 
c.  51),  and  the  Margarine  Act,  1887,  50  &  51  Vict.  c.  39,  the  Local 
Government  Board  has  power  to  compel  local  authorities  to  appoint 
analysts,  in  case  of  neglect.  The  Board  has  used  all  its  influence  to 
induce  the  district  authorities  to  take  this  simple  precaution  against 
adulteration.  As  late  as  1891  it  appeared  that  in  twenty-two  counties, 
nineteen  of  our  largest  towns,  and  two  metropolitan  districts,  the  Sale 
of  Food  and  Drugs  Act  were  practically  inoperative.  Analysts  have, 
however,  now  been  appointed  in  most,  if  not  all,  these  places,  and  with 
very  satisfactory  results.  The  beneficial  results  of  this  legislation  are 
shown  by  the  statistics  received  by  the  Board  since  1877,  when  the 
results  of  the  analyses  under  the  Act  of  1875  were  for  the  first  time 
tabulated.  In  that;  year  1877,  14,706  samples  were  analysed,  and  19*2 
per  cent,  were  condemned.  In  the  five  years  1877-1881,  the  proportion 
reported  against  was  16*2  per  cent.  In  the  next  five  years  (1882-1886) 
the  percentage  of  adulterated  samples  fell  to  13*9.  In  1887-1891  it  was 
11'7  per  cent.;  while  in  the  five  years  1892-1896  it  was  reduced  to  10-6 
per  cent.  In  the  two  years  1895  and  1896  the  proportion  of  adulterated 
samples  had  fallen  to  a  little  over  9  per  cent.  The  total  number  of 
analyses  made  during  1904  under  these  Acts  was  84,678,  or  1  to  every 
384  of  the  population.     See  Adulteration,  Vol.  I.  p.  200. 

Vaccination. — By  sec.  7  of  the  Local  Government  Board  Act,  1871, 
and  sec.  16  of  the  Vaccination  Act,  1871,  the  powers  and  duties  which, 
under  the  latter  Act  or  any  other  previous  Act  dealing  with  the  subject 
of  vaccination,  were  vested  in  or  imposed  on  the  Poor  Law  Board  or 
tlie  Privy  Council  were  transferred  to  the  Local  Government  Board, 
which  has  power  to  make  special  grants  to  public  vaccinators  who  attain 
a  high  standard  of  efficiency.     The  Board  has  taken  up  the  subject  of 
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animal  vaccination,  and  now  supplies  calf  lymph  to  the  vaccinators  in 
order  to  meet  the  views  of  those  who  object  to  humanised  lymph.  Of 
the  940,509  children  born  in  1902,  703,721  were  successfully  vaccinated, 
and  90,826  died  unvaccinated. 

Miscellaneous  Duties. — Among  the  miscellaneous  duties  of  the  Local 
Government  Board  are  the  issue  of  instructions  to  the  Registrar- 
General's  Office  for  the  registration  of  births  and  deaths ;  the  sanction 
of  sales  of  land  by  parishes  (39  &  40  Vict.  c.  62) ;  the  working  of  the 
Canal  Boats  Acts,  1877  and  1884  (see  Canal,  Vol.  11.  p.  532),  and  the 
Alkali  Acts,  1881  and  1892  (see  Alkali  Works,  Vol.  L  p.  307);  and 
the  revocation  of  sanctions  given  by  local  authorities  for  the  use  of 
steam  whistles  or  "  hooters  "  under  the  Factories  (Steam  Whistles)  Act, 
1872,  35  &  36  Vict.  c.  61.  The  Board  has  also  important  powers  under 
the  Divided  Parishes  Acts,  1876  to  1882  (see  Divided  Parishes  Acts, 
Vol.  IV.  p.  675) ;  under  the  Baths  and  Washhouses  Acts,  1846  to  1896 
(see  Baths  and  Washhouses,  Vol.  II.  p.  137);  under  the  Local  Loans 
Act,  1875,  and  the  Public  Works  Loans  Acts,  1875  to  1883;  under  the 
Union  Assessment  Acts,  1862  to  1880,  and  the  Valuation  of  the  Metro- 
poHs  Act,  1869  (see  Assessment  Committee,  Vol.  I.  p.  533) ;  under  the 
Housing  of  the  Working  Classes  Acts,  1890  to  1900 ;  under  the  Motor 
Car  Acts,  1896  and  1903 ;  and  under  the  Unemployed  Workmen  Act, 
1905. 

Appeals. — There  are  many  matters  in  respect  of  which  an  appeal 
may  be  made  to  the  Local  Government  Board.  See,  for  example,  the 
provisions  in  the  Public  Health  Act,  1875,  ss.  268  and  299;  the  Public 
Health  (Water)  Act,  1878,  s.  4;  the  Local  Government  Act,  1888,  ss.  11, 
35,  38,  and  57 ;  the  Housing  of  the  Working  Classes  Act,  1890,  ss.  8,  10, 
and  16 ;  the  Isolation  Hospitals  Act,  1893,  ss.  8  and  10,  and  the  1901 
Act,  s.  5 ;  the  Local  Government  Act,  1894,  ss.  9,  10,  36,  58,  60,  and  63 ; 
the  Locomotives  Act,  1898,  s.  7 ;  the  London  Government  Act,  1899, 
ss.  4  and  7 ;  the  Small  Dwellings  Acquisition  Act,  1899,  s.  9 ;  and  the 
observations  as  to  appeals  to  the  Local  Government  Board  against 
surcharges  and  disallowances  by  the  District  Auditor,  post,  p.  377. 

V.  Financial  Control. 

The  Local  Government  Board  controls  the  financial  engagements  and 
the  expenditure  of  local  bodies  in  two  ways : — 

(a)  In  most  cases,  before  any  local  authority  can  borrow  money,  it 
must  obtain  the  sanction  of  the  13oard. 

(b)  The  Board  subjects  the  accounts  of  most  local  authorities  to  a 
searching  audit. 

(a)  Loans. — Almost  all  loans  for  local  public  works  (except  piers  and 
harbours)  must  be  sanctioned  by  the  Local  Government  Board,  unless 
they  are  authorised  by  special  Act  of  Parliament.  Thus  the  Board 
sanctions  loans  for  the  construction,  widening,  paving,  flagging,  and 
channeling  of  streets;  the  erection  of  offices,  public  baths  and  wash- 
houses,  bridges,  gasworks,  markets,  hospitals,  and  sea  defences;  the 
provision  of  pleasure  grounds,  cemeteries,  slaughter-houses,  and  manure 
depots ;  works  for  the  removal  of  night-soil  and  for  the  destruction  of 
refuse ;  and  for  many  other  works  and  purposes  relating  to  public  health 
and  local  government.  The  purposes  for  which  the  money  is  to  be 
borrowed  are  strictly  scrutinised ;  plans  and  detailed  estimates  of  the 
proposed  works  must  be  furnished ;  and,  before  any  loan  is  sanctioned, 


LOCAL  GOVERNMENT  BOARD  377 

the  Board  must  be  satisfied  that  the  works  are  necessary  and  suitable 
to  the  locality,  and  that  the  estimates  are  not  excessive.  The  Board 
will  also  see  that  the  money  borrowed  is  properly  applied  (38  &  39  Vict, 
c.  89,  s.  36).  The  dates  and  terms  of  repayment,  the  due  payment  of 
interest,  the  issue  of  debentures,  etc.,  are  now  regulated  mainly  by  the 
Local  Loans  Act,  1875,  38  &  39  Vict.  c.  83.  And  see  Bokrowixg 
Powers,  Vol.  II.  p.  362. 

It  it  unfortunate,  however,  that  the  control  of  the  Local  Government 
Board  over  such  loans  is  not  complete.  A  local  authority  can  to  some 
extent  evade  the  scrutiny  of  the  Board  by  applying  to  Parliament  direct ; 
and  a  private  Bill  often  slips  through,  without  receiving  that  severe 
examination  which  it  would  encounter  at  Whitehall.  Thus,  it  appears 
from  the  report  of  the  Local  Government  Board,  dated  August  1906, 
that  during  the  previous  thirty-four  years  local  bodies  have  obtained 
numerous  special  Acts,  under  which  they  have  borrowed  no  less  than 
£144,982,091  without  the  sanction  of  the  Board.  The  Board  itself  has 
during  the  same  period  authorised  loans  to  the  extent  of  £165,474,975 
to  urban  and  rural  authorities  alone.  The  rate  at  which  the  debt  of 
these  local  bodies  increases  is  most  alarming.  At  the  end  of  1875  it  was 
£92,820,100;  at  the  end  of  1895  it  was  £235,335,049;  and  at  the  end 
of  the  year  1903-4  it  was  £393,882,146.  It  is  highly  desirable,  there- 
fore, that  the  borrowing  powers  of  these  local  authorities  should  be  kept 
strictly  under  check  by  a  central  authority. 

{b)  Audit. — The  Local  Government  Board  is  charged  with  the  duty 
of  auditing  the  accounts  of  most  local  authorities.  For  purposes  of 
audit  the  country,  exclusive  of  the  metropolis,  is  mapped  out  into 
thirty-three  districts,  under  the  District  Auditors  Act,  1879,  42  Vict, 
c.  6 ;  and  the  Board  appoints  officers,  called  District  Auditors,  who,  under 
its  directions,  audit  on  the  spot  the  accounts  of  poor  law  guardians,  rural 
sanitary  authorities,  urban  sanitary  authorities  other  than  town  councils, 
overseers  of  the  poor,  and  other  authorities.  Municipal  boroughs  and 
counties  are  at  present  exempt  from  this  central  audit.  An  appeal  lies 
from  the  decision  of  the  district  auditor  to  the  Board  in  respect  of  any  dis- 
allowance or  surcharge.  As  a  rule,  if  the  defaulting  authority  has  made  a 
hond-fide  mistake,  the  Board  lets  it  off  with  a  caution  ;  but  there  is  power 
to  surcharge  those  who  directed  any  illegal  or  improper  payment  with 
the  amount  of  the  sum  misspent ;  and  occasionally,  in  the  interests  of 
public  justice,  this  power  is  exercised  by  the  Board  (see  Guardians  of 
THE  Poor,  Audit,  Vol.  VI.  p.  459).  In  the  year  1903-4  the  number  of 
disallowances  and  surcharges  reported  by  the  district  auditors  was  no 
less  than  2783.  Poor  law  accounts  have  for  a  long  time  been  audited 
by  a  central  authority;  but  the  extension  of  such  an  audit  to  other 
local  bodies  is  of  a  comparatively  recent  date.  The  utility  and  efficacy 
of  an  independent  and  searching  audit  is  beyond  all  question ;  it  is  the 
most  simple,  ready,  and  self-acting  of  all  expedients  for  the  security  of 
public  property. 

VI.  Advice. 

Every  local  authority  is  entitled  to  the  advice  of  the  Board,  when- 
ever it  is  in  any  difficulty,  even  though  such  difficulty  be  of  its  own 
creation.  And  the  local  authorities  very  freely  avail  themselves  of  this 
privilege.  The  Local  Government  Board  thus  guides  and  superintends 
innumerable  local  matters :  questions  of  the  most  varied  character — as 
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to  cemeteries  and  water  supply,  as  to  the  erection  of  a  hospital,  or  the 
misconduct  of  the  master  of  a  workhouse — are  constantly  referred  to 
Whitehall.  It  is  the  duty  of  the  Local  Government  Board  to  deal  with 
all  these  questions,  to  consider  the  reports  of  the  various  local  officers, 
and  to  advise  the  local  authorities  thereon.  Sometimes  it  is  necessary 
to  send  down  an  inspector  to  hold  a  local  inquiry  and  report  on  the 
matter  before  the  Board  gives  its  opinion  (see  4  &  5  Will.  iv.  c.  76,  s.  2 ; 
5  &  6  Vict.  c.  57,  s.  2;  10  &  11  Vict.  c.  109.  ss.  20,  21,  22) ;  and  for  this 
purpose  the  Board  has  attached  to  it,  in  addition  to  the  ordinary  staff  of 
a  Government  office,  a  number  of  medical  men,  architects,  and  engineers, 
who  conduct  local  investigations  of  a  scientific  or  technical  nature.  Its 
public  health  and  medical  department  is  under  the  guidance  of  three 
distinguished  medical  men,  assisted  by  fourteen  medical  inspectors. 
The  value  of  the  information  thus  acquired,  and  of  the  advice  thus 
given  by  the  Local  Government  Board,  cannot  be  exaggerated.  It  is 
unfortunate  that  the  Board  can  so  seldom  secure  that  its  advice  will  be 
accepted  and  acted  on.  It  is  only  in  extreme  cases  that  the  Board 
proceeds  to  enforce  the  law  by  compelling  a  defaulting  local  authority 
to  perform  its  duty.  But  the  Local  Government  Board  has  power  to  do 
this  by  applying  to  the  High  Court  for  a  mandamus  ;  see,  for  instance, 
sec.  299  of  the  Public  Health  Act,  1875. 

It  is  also  the  duty  of  the  Local  Government  Board  from  time  to 
time  to  hold  local  inquiries  into  outbreaks  of  disease,  and  into  any  other 
matter  affecting  the  public  health  in  any  place  (21  &  22  Vict.  c.  97,  s.  3 ; 
34  &  35  Vict.  c.  70,  ss.  2  and  7).  The  Board  has  power  to  charge  the 
expenses  of  these  inquiries  upon  the  rates  of  the  locality  concerned 
(Public  Health  Act,  1875,  s.  294).  The  investigations  are  conducted 
by  men  of  high  scientific  attainments,  and  the  reports  they  send  in  not 
only  enable  the  Board  to  advise  the  local  authority  which  has  raised  the 
question,  but  are  also  of  great  scientific  value.  The  Board  has  thus 
accumulated  a  mass  of  experience  which  has  contributed  largely  towards 
the  solution  of  many  difficult  problems  of  sanitary  science.  It  further 
has  power  to  direct  and  pay  for  special  researches  into  any  medical 
question  bearing  upon  its  duties. 

Another  important,  yet  little-known  function  of  the  Local  Govern- 
ment Board  is  that  of  advising  the  Government  on  local  Acts.  It  has 
to  report  specially  on  every  private  Bill  that  relates  to  local  matters. 
An  enormous  number  of  interests  are  affected  by  what  is  called  Private 
Bill  Legislation;  and  many  matters,  such  as  by-laws  or  powers  to 
borrow  money,  pass  unobserved  in  private  Bills  which  would  be  made 
the  subject  of  active  opposition  if  they  were  contained  in  public  Bills. 
It  is  the  duty  of  the  Board  to  examine  these  measures,  and  report 
specially  upon  them. 

VII.  Returns. 

In  order  that  the  Local  Government  Board  may  be  able  to  offer 
efficient  advice  to  the  various  local  authorities  who  may  consult  it,  it  is 
essential  that  it  should  have  the  fullest  information.  It  consequently 
has  conferred  on  it  large  powers  of  demanding  reports  and  returns  of 
every  sort  and  kind  from  local  sources.  See  the  Local  Taxation  Returns 
Acts,  1860  and  1877  (23  &  24  Vict.  c.  51,  and  40  &  41  Vict.  c.  66),  and 
the  District  Auditors  Act,  1879,  42  Vict.  c.  6.  Every  year  there  is 
poured  into  its  various  departments  an  immense  stream  of  statistics, 
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which  it  is  the  duty  of  the  Board  to  collate  and  digest.  Annual  returns 
are  required,  subject  to  a  penalty,  to  be  made  to  the  Board  by  the  clerk 
to  any  corporation,  justices,  commissioners,  district  or  other  board, 
vestry,  inspectors,  trustees,  or  other  body  or  persons  authorised  to  levy, 
or  to  order  to  be  levied,  any  compulsory  rates,  taxes,  tolls,  or  dues. 
The  return  must  show  the  amount  received,  and  how  it  has  been 
expended  (23  &  24  Vict.  c.  51,  s.  1).  Any  return,  which  under  any 
previous  Act  had  to  be  made  to  any  public  department,  the  Board  may 
require  to  be  made  to  it,  under  sec.  5  of  the  same  Act.  Where,  how- 
ever, the  accounts  and  receipts  of  a  local  authority  are  audited  by  a 
district  auditor,  the  local  authority  is  required  to  submit  a  financial 
statement,  and  the  auditor  is  required  to  send  a  duplicate  statement, 
stamped  and  certified  by  him,  to  the  Board ;  and  in  that  case  a  return 
need  not  be  sent  under  the  Local  Taxation  Returns  Acts,  unless  the 
Board  so  require  (42  Vict.  c.  6,  s.  3). 

Special  provision  is  made  in  the  Municipal  Corporations  Act,  1882, 
45  &  46  Vict.  c.  50,  s.  28,  with  regard  to  returns  from  municipal 
corporations,  and  in  the  Highway  Accounts  Returns  Act,  1879,  with 
regard  to  returns  of  highway  boards  and  surveyors  of  highways  (42  & 
43  Vict.  c.  39,  ss.  2,  3).  So  that,  in  fact,  the  Local  Government  Board 
receives  annual  returns  which  enables  it  to  publish  particulars  of  the 
financial  transactions  of  the  undermentioned  local  authorities : — 

Boroughs,  Councils  of. 

Burial  Boards,  etc. 

County  Councils,  etc. 

Drainage  Boards,  etc. 

Fisheries  Committees. 

Guardians  of  the  Poor. 

Harbour  Boards,  etc. 

Hospital  Boards,  Committees  and  Joint  Authorities. 

London,  Corporation  of. 

London  County  Council. 

Lunatic  Asylums,  Visiting  Committees  of. 

Metropolitan  Asylum  District,  Managers  of. 

Metropolitan  Boroughs,  Councils  of. 

Metropolitan  Police. 

Overseers  of  the  Poor. 

Parish  Councils  and  Parish  Meetings. 

Port  Sanitary  Authorities. 

Rural  District  Councils. 

Salmon  Conservators. 

Scilly,  Council  of  the  Isles  of. 

Sewers,  Commissioners  of. 

Urban  District  Councils. 

Furthermore,  the  Local  Government  Board  is  itself  required  to  lay 
an  annual  report  of  its  work  before  Parliament  (10  &  11  Vict.  c.  109, 
s.  13 ;  34  &  35  Vict.  c.  70,  s.  2).  And  a  most  interesting  and  instructive 
blue-book  is  this  Annual  Report.  It  is  accompanied  by  exhaustive 
returns  as  to  local  taxation  and  expenditure,  local  loans  and  debts ;  for 
the  Local  Government  Board  is  required  by  the  Local  Taxation  Returns 
Acts,  1860  and  1877  (23  &  24  Vict.  c.  51,  ss.  1,  6 ;  40  &  41  Vict.  c.  66), 
to  make  an  abstract  of  all  returns  made  to  it  under  those  Acts,  and  lay 
the  same  before  Parliament.  As  a  matter  of  fact,  the  Annual  Report 
and  its  Appendix  are  by  no  means  confined  to  matters  as  to  which 
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returns  are  made  to  the  Board,  but  deal  with  every  branch  of  local 
government,  poor  law,  public  health,  and  the  working  of  all  the  multi- 
tude of  statutes  to  which  reference  has  been  already  made  in  this  article. 
The  statistics  thus  collected  from  over  the  whole  country  are  most  valu- 
able and  instructive.  The  correspondence  which  is  constantly  passing 
between  local  officials  and  the  Local  Government  Board  enables  the 
central  authority  to  lay  its  finger  upon  the  defects  of  local  administra- 
tion, and  its  Annual  Keport  furnishes  Parliament  with  the  information 
necessary  to  enable  it  to  remedy  these  defects  by  legislation. 

Local  Loans. — This  subject  is  dealt  with  under  Borrowing 
Powers  {q.v.).  Since  the  publication  of  that  article,  the  maximum 
period  for  the  repayment  of  monies  borrowed  by  a  county  council  under 
the  Education  Acts,  has  been,  by  7  Edw.  vii.  c.  43,  s.  3,  extended  from 
thirty  to  sixty  years. 

As  to  the  powers  of  local  authorities  to  borrow  for  special  purposes, 
see  Artisans;  Bath  and  Washhouse;  Burial;  Electric  Lighting; 
Library  ;  PcAILWAy  ;  and  Tramway. 

As  to  borrowing  powers  of  companies  and  societies,  see  Company; 
Friendly  Society. 

As  to  the  Local  Loans  Fund,  see  National  Debt. 

Local  Taxation  Grants.— Up  to  April  l,  1889,  grants 

were  made  from  the  Imperial  Exchequer  in  aid  of  local  rates,  with 
a  view  to  equalise  the  incidence  of  imperial  and  local  taxation,  and 
to  reimburse  the  local  authorities  their  expenditure  on  certain  matters 
of  national  concern.     The  grant  for  1887-88  amounted  to  £2,615,412. 

Under  the  Local  Government  Act,  1888,  provision  was  made  for  the 
grant  and  distribution  among  the  county  and  borough  councils  of  a  por- 
tion of  the  probate  duties  and  of  the  proceeds  of  local  taxation  licences 
(1888,  c.  41,  ss.  21,  22).  To  this  was  added  in  1890  a  portion  of  the 
customs  and  excise  duties  (1890,  c.  8,  s.  7),  and  in  1894  a  grant  out  of 
the  estate  duty  was  substituted  for  that  from  the  probate  duty  (1894, 
0.  30,  s.  19). 

The  amount  of  the  estate  duty  granted  is  IJ  per  cent,  of  the  net 
value  of  such  property,  on  which  the  duty  is  levied,  as  would  have  been 
chargeable  with  duty  on  an  inland  revenue  affidavit  under  sec.  27  of  the 
Customs  and  Inland  Ee venue  Act,  1881,  44  &  45  Vict.  c.  12.  It  is 
ascertained  by  the  Commissioners  of  Inland  Eevenue  in  accordance  with 
regulations  made  by  the  Treasury  (1894,  c.  30,  s.  19).  It  is  distributed 
among  the  counties  in  England  and  Wales  in  proportion  to  the  share 
certified  by  the  Local  Government  Board  to  have  been  received  in  tlie 
year  ending  March  31,  1888,  out  of  the  grants  from  the  Exchequer  in 
aid  of  local  rates  for  which  it  was  substituted  (1888,  c.  41,  s.  21).  The 
six  counties  of  South  Wales  and  the  Isle  of  Wight  receive  an  additional 
sum  equal  to  the  amount  which  the  Local  Government  Board  certifies 
they  would  have  received  if  certain  roads  in  their  districts  had  been 
main  roads  (1888,  c.  41,  s.  22  (2);  see  Pulling,  County  Authorities  Hand- 
hook,  p.  242).  The  same  method  of  distribution  is  adopted  with  reference 
to  the  local  customs  and  excise  duties,  which  consist  of  the  proceeds  of 
the  additional  spirit  duties  of  1890  and  a  portion  of  the  beer  duties  equal 
to  3d.  for  every  thirty-six  gallons  (1890,  c.  8,  s.  7).  But  £300,000  is 
annually  deducted  from  this  grant  for  purposes  of  police  superannuation 
(1890,  c.  60,  88.  1  (1)  (a)  4). 
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The  proceeds  of  the  local  taxation  licences  (which  are  enumerated  in 
Sched.  1  to  the  Act  of  1888,  and  see  Excise)  collected  in  each  county, 
as  certified  by  the  Commissioners  of  Inland  Kevenue,  are  paid  to  the 
council  of  each  county  (1888,  c.  41,  s.  20  (1),  (2)).  The  levy  of  these 
licence  duties  can  be,  but  has  not  been,  transferred  to  the  county 
authorities  (s.  20  (3),  (4),  (5)). 

To  carry  out  this  purpose  the  sums  devoted  to  local  purposes  are 
collected  by  the  Inland  Revenue  Department,  and  were  originally  paid 
into  a  local  taxation  account  at  the  Bank  of  England,  and  paid  over 
from  that  account  to  the  county  authorities.  Now  the  proceeds  of  the 
local  taxation  (customs  and  excise)  duties  and  of  duties  on  local  taxa- 
tion licences  are  paid  direct  into  the  Exchequer,  and  the  local  taxation 
accounts  of  the  authorities  concerned  are  repaid  direct  out  of  the  Con- 
solidated Fund  (7  Edw.  vii.  c.  17).  So  far  as  the  estate  duty  grants  paid 
under  57  &  58  Vict.  c.  30,  s.  19,  and  the  grant  for  agricultural  rates  paid 
under  59  &  60  Vict.  c.  16,  s.  2,  are  concerned,  these  are  now  charged  on 
and  paid  out  of  the  Consolidated  Fund. 

The  annual  sum  of  £78,000  directed  to  be  paid  to  the  Commissioners 
of  National  Education  in  Ireland,  out  of  the  Local  Taxation  (Ireland) 
Account  by  sec.  3  of  the  Local  Taxation  (Customs  and  Excise)  Act,  1890, 
is  now  by  sec.  15  {a)  of  62  &  63  Vict.  c.  50,  paid  to  the  Irish  Board 
of  Agriculture  and  Technical  Instruction.  A  further  sum  of  £5000 
formerly  paid  out  of  probate  duties  in  Ireland  to  the  Royal  Dublin 
Society  is  now  paid  to  the  Irish  Department  of  Agriculture  (2  Edw.  vii. 
c.  33). 

County  Councils  have  to  keep  an  "  exchequer  contribution  account," 
to  which  are  carried  the  sums  received  from  the  local  taxation  account ; 
and  the  mode  of  the  application  of  the  proceeds  of  estate  duty  and  local 
licences  is  regulated  by  sees.  24-27  of  the  Act  of  1888. 

The  proceeds  of  local  customs  and  excise  duties  may  be  applied  as 
a  contribution  for  the  purposes  of  the  Technical  Instruction  Act,  1889, 
over  and  above  the  amount  raised  under  the  Act  by  local  rate  (1890, 
c.  60,  s.  1  (2),  (3)).  By  the  Education  Act,  1902,  2  Edw.  vii.  c.  42,  s.  2 
(1),  the  Act  of  1890  is  modified  to  the  extent  that  all  or  so  much  of  the 
residue  of  the  local  taxation  account  as  may  be  deemed  necessary  can 
be  spent  for  the  supply  or  co-ordination  of  education  other  than  elemen- 
tary, and  to  promote  the  general  co-ordination  of  all  forms  of  education, 
and  unexpended  balances  may  be  carried  forward  for  the  same  purpose. 
This  also  applies  to  London  (3  Edw.  vii.  c.  24,  s.  1). 

The  effect  of  the  sections  may  be  thus  summarised : — 

The  sums  carried  to  the  "  Exchequer  Contribution  Account "  are 
paid  out  in  the  following  order  (Act  of  1888,  ss.  24-27) : — 

1.  Costs  incurred  in  respect  of  the  account. 

2.  Payments  to  unions — 

{a)  For  teachers  in  poor  law  schools  and  public  vaccinators,  the 
sum  certified  by  the  Local  Government  Board  to  be  equal  to  the  old 
Exchequer  grants. 

{h)  Fees,  if  any,  paid  for  pauper  children  sent  from  a  workhouse 
to  an  elementary  school. 

(c)  For  registrars  of  births  and  deaths,  the  amount  paid  by  the  poor 
law  authorities  to  them  out  of  the  old  Exchequer  grants. 

{d)  Four  shillings  a  week  for  every  pauper  lunatic  maintained  in  an 
asylum  or  place  for  lunatics. 

(e)  For  union  officers,  except  in  the  county  of  London,  the  amount 
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certified  to  have  been  spent  in  the  year  ending  March  25,  1888,  on 
salaries,  remuneration,  and  superannuation,  and  on  medical  appliances 
and  drugs. 

3.  Payments  to  boroughs — 

{a)  Four  shillings  a  week  for  each  pauper  lunatic  chargeable  to  the 
borough. 

(b)  Half  the  cost  of  the  borough  police,  if  the  Home  Secretary 
certifies  its  efficiency,  except  in  the  Metropolitan  Police  District. 

4.  Payments  to  local  sanitary  authorities — 

Half  the  cost  of  medical  officers  of  health  and  inspectors  of  nuisances, 
if  the  appointment  is  in  accordance  with  the  rules  of  the  Local  Govern- 
ment Board. 

5.  The  council  applies  the  balance  by  transferring — 

{a)  To  the  pauper  lunatic  maintenance  account  a  sum  of  four 
shillings  a  week  for  each  pauper  lunatic  chargeable  to  the  county. 

(h)  To  the  compensation  of  Quarter  Sessions  officers'  account,  the 
amount  of  compensation. 

(c)  To  the  county  police  account,  half  the  cost  of  pay,  etc.,  of  the 
force,  if  the  Secretary  of  State  certifies  its  efficiency. 

The  councils  of  county  boroughs  rank  as  counties  for  this  distribu- 
tion, subject  to  adjustment  of  their  financial  relations  with  the  counties 
out  of  which  they  are  carved  (1888,  c.  41,  ss.  32,  34). 

In  the  administrative  county  of  London,  the  distribution  of  the 
grants  is  regulated  by  sec.  43  of  the  Local  Government  Act,  1888. 

In  1896  an  Act  was  passed  constituting  a  yearly  grant  to  the  Local 
Taxation  Account  to  make  up  for  the  money  charged  on  it  to  make  good 
the  half-rates  excused  on  agricultural  land  by  the  Agricultural  Kates 
Act,  1896,  59  &  60  Vict.  c.  16.  In  1899  the  Local  Taxation  Account 
was  further  charged  with  half  the  rates  payable  by  owners  of  tithe  rent 
charge  (62  &  63  Vict.  c.  17).  These  Acts  are  in  force  until  1910,  having 
been  twice  renewed  (1  Edw.  vn.  c.  13;  5  Edw.  vn.  c.  8).  By  the 
Finance  Act,  1907,  7  Edw.  vii.  c.  13,  these  grants  are  now  chargeable 
on  the  Consolidated  Fund,  and  are  to  be  paid  out  therefrom. 

The  Licensing  Act  of  1904,  4  Edw.  vii.  c.  23,  provides  that  extra 
licences  may  be  imposed  on  licence-holders  for  compensation  purposes. 
These  licences  are  collected  with  the  excise  licences  and  paid  over 
by  the  local  excise  authorities  to  the  proper  Quarter  Sessions  area 
every  year  {ibid.,  s.  3  (2) ;  4  (4)). 

The  application  of  the  grants  for  each  year  is  shown  in  the  annual 
Local  Taxation  Returns  (see  Pari.  Pap.). 

Local  Taxation  Licences.— See  Excise. 

Local  Taxation  Returns. — Under  a  series  of  statutes, 
local  authorities  in  England  and  Wales  are  required  to  make  annual 
returns  to  the  Local  Government  Board  of  rates,  taxes,  tolls,  and  dues 
other  than  tolls  levied  as  profits  by  market  companies,  or  tolls  levied 
under  private  rights,  and  of  the  mode  in  which  the  sums  levied  have 
been  expended  (1860,  c.  51,  ss.  1,  8). 

The  rates  affected  are  as  follows : — 

1.  Church  rates  and  chapel  rates,  whether  made  by  the  common  law 
or  under  the  Church  Building  Acts  or  any  other  statutes.  See  Kates 
(Church). 

2.  Sewers  rate  and  general  sewers  rate,  and  all  rates,  scots  and  taxes 
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levied   by   Commissioners   of    Sewers    by   statute,   charter,   usage,   or 
custom. 

3.  Eates  under  the  Lighting  and  Watching  Act,  1833,  3  &  4  Will.  iv. 
c.  90. 

4.  Eates  by  commissioners  or  corporations  acting  under  local 
Improvement  Acts. 

5.  Eates  by  vestries  or  district  boards  under  the  Metropolitan 
Management  Acts. 

6.  Tolls  and  dues  levied  by  authority  of  Parliament  in  respect  of 
markets,  bridges,  or  harbours. 

7.  Eates  levied  for  the  relief  of  the  poor  (1860,  c.  51,  s.  7). 

8.  Highway  rates  (1879,  c.  39,  s.  2). 

9.  Eeturns  and  information  required  by  Parliament  from  the  County 
Council  (1888,  c.  41,  s.  83  (12)). 

Under  the  Act  of  1860  the  returns  were  sent  to  a  Secretary  of  State, 
except  in  the  case  of  poor-rates.  Now  all  returns  are  sent  to  the 
Local  Government  Board  (1877,  c.  66,  s.  1).  The  accounts  must  be  made 
up  for  a  financial  year  ending  25th  March,  except  in  the  case  of  the 
accounts  of  county  and  parish  councils,  and  district  councils  w^hich  are 
not  boroughs  in  which  the  year  ends  31st  March  (1888,  c.  41,  s.  73 ; 
1894,  c.  73,  s.  58).  If  subject  to  audit,  they  must  be  sent  in  when  the 
audit  is  complete,  or  if  they  are  not,  within  six  months  of  the  end  of 
the  financial  year.  Where  a  financial  statement  of  the  authority  has 
been  certified  by  a  district  auditor,  returns  are  not  required  unless 
ordered  (1879,  c.  6,  s.  3 ;  c.  39,  s.  2).  The  person  to  send  in  the  return 
is  the  clerk  of  the  authority  bound  to  make  it,  or  if  there  is  no  clerk, 
the  treasurer  or  officer  who  keeps  the  accounts.  If  he  fails  to  send 
it  in  he  is  liable  to  a  penalty  of  £20  for  each  offence,  recoverable  by 
action  on  behalf  of  the  Crown  in  the  High  Court  (1860,  c.  51,  s.  4; 
1877,  c.  66,  ss.  2,  3;  1879,  c.  39,  s.  2). 

When  the  returns  are  received,  an  abstract  is  made  and  laid  before 
Parliament  annually  (see  Pari.  Pap.  "  Local  Taxation  Eeturns  ") 

Local  Venue— See  Venue. 

Location. — See  Bailments. 

Locke  King's  Act. — See  Marshalling;  Mortgage. 

Locke's  Act. — See  Solicitor. 

Lock-ups. — Although  Prisons  have  now  all  been  taken  over 
by  the  State,  local  authorities  continue  to  have  powers  and  duties  for 
erecting  and  maintaining  lock-up  houses  and  police  cells  for  the  tem- 
porary imprisonment  of  persons  accused  of  crime.  Under  the  County 
Police  Act,  1840,  3  &  4  Vict.  c.  88,  s.  12,  the  county  justices  in  General 
or  Quarter  Sessions  were  empowered  to  provide,  in  such  places  of  the 
county  as  they  thought  fit,  station-houses  and  (or)  strong-rooms  for  the 
temporary  confinement  of  persons  taken  into  custody  by  the  police. 
Land  may  be  bought  and  used  for  the  purpose,  and  the  cost  of  land, 
buildings,  and  maintenance,  including  repayment  of  borrowed  money, 
falls  on  the  police  rate  (3  &  4  Vict.  c.  88,  ss.  12, 13 ;  19  &  20  Vict.  c.  69, 
ss.  22,  23).  Unnecessary  stations  can  be  sold  (19  &  20  Vict.  c.  69,  s.  24). 
Under  the  Parish  Constables  Act,  1842,  5  &  6  Vict.  c.  109,  s.  22,  like 
powers  were  given  to  provide  lock-up  houses  for  the  temporary  confine- 
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ment  of  persons  taken  into  custody  by  any  constable  and  not  yet  com- 
mitted for  trial,  or  in  execution  of  any  sentence.  This  was  done  at  the 
cost  of  the  county  rate.  In  1848  power  was  given  for  combination 
between  counties  and  boroughs  which  have  a  separate  commission  of 
the  peace,  to  provide  joint  lock-up  houses  in  or  near  the  county  border, 
subject  to  the  approval  of  a  Secretary  of  State  (11  &  12  Vict.  c.  101; 
31  &  32  Vict.  c.  22,  s.  10);  and  in  1868  the  authority  owning  a  lock-up 
was  authorised  to  contract  to  receive  prisoners  from  other  jurisdictions 
(31  &  32  Vict.  c.  22,  ss.  6-9).  The  exercise  of  these  powers  is  subject 
to  the  control  and  approval  of  a  Secretary  of  State. 

Under  the  Local  Government  Act,  1888,  the  functions  of  county 
justices  were  transferred  to  a  standing  or  joint  committee  of  the  justices 
and  the  County  Council  (51  &  52  Vict.  c.  41,  ss.  3,  4).  'No  express  pro- 
vision is  made  to  divest  boroughs,  whether  they  have  or  have  not 
separate  police  forces,  of  the  powers  given  to  their  corporations  by  the 
Act  of  1848.    See  Police. 

These  provisions  do  not  apply  to  the  Metropolitan  Police 
District  (q.v.). 

Locomotives. — See  Motor  Cars;  Traction  Engine;  Excise. 

Locus  standi. — See  Private  Bill  Legislation;  Keferees, 
Court  of. 

Lodema.na.g'e  is  the  payment  made  to  a  pilot  for  conducting 
a  ship  from  one  place  to  another.  The  word  was  chiefly  known  in 
connection  with  the  Trinity  House  for  the  Cinque  Ports,  which  was 
a  society  of  Cinque  Ports  pilots,  or  "lodesmen,  lootsmen,  or  leadmen 
(from  a  Belgic  word  *  loot,'  which  signifies  lead),  and  also  called  pail 
lootes,  or  men  who  measured  the  depth  of  water  over  shoals  in  narrow 
seas  by  heaving  the  lead.  They  conducted  ships  clear  of  sandbanks 
between  Dover  and  the  rivers  Thames  and  Medway,  and  to  ports  of 
Flanders,  Holland,  and  the  east  country"  (Lyon,  Cinque  Ports,  1813, 
286,  287).  They  were  governed  by  a  master  and  wardens  chosen  by 
themselves,  and  had  a  monopoly  of  the  right  of  pilotage  in  the  Cinque 
Ports.  In  view  of  the  society's  later  history  it  is  worth  notice  that  in 
1617  Lord  Zouch,  the  admiral,  threatened  to  merge  the  society  in  the 
Deptford  Trinity  House  because  of  their  oppressive  proceedings.  In 
1634  there  was  an  order  of  the  fellowship  of  pilots  of  Dover  and 
Sandwich  that  no  person  should  pilot  vessels  out  or  into  the  havens 
of  these  places  unless  duly  licensed  by  the  fellowship.  In  3  George  i. 
the  pilots  obtained  an  Act  of  Parliament  by  which  it  was  settled  to 
have  fifty  pilots  at  Dover,  as  many  at  Deal,  and  twenty  in  Thanet 
(Boys,  Sandwich,  796). 

The  control  and  government  of  this  society  belonged  to  the  Court 
of  Lodemanage,  which  is  described  as  a  branch  of  the  Cinque  Ports 
Admiralty  Court  (see  Cinque  Ports),  and  was  presided  over  by  the 
admiral  (the  lord  warden)  or  his  deputy.  Its  duty  was  to  regulate  the 
fellowship  of  pilots,  and  appoint  pilots  at  Dover,  Deal,  Margate,  and 
Ramsgate,  and  the  seal  of  Admiralty  and  Chancery  was  affixed  to  its 
instruments ;  and  its  jurisdiction  was  at  first  confined,  and  after  many 
attempts  at  extension  was  finally  limited,  to  regulating  the  hire  payable 
for  piloting  ships,  the  wages  of  pilots  being  called  lodemanage.  In  1689 
Commissioners  of  Lodemanage  were  appointed,  as  they  were  again  in 
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1691,  consisting  of  the  lord  warden  or  his  deputy,  the  mayors  of  Dover 
and  Sandwich,  and  the  captains  and  lieutenants  of  Deal,  Walmer,  and 
Sandown  Castles.  A  full  account  of  the  Court  and  the  society  and  their 
proceedings  is  given  in  Lyon,  Cinque  Ports  (ch.  xvi.). 

In  1831  the  Cinque  Ports  Salvage  Commissioners  were  appointed, 
and  were  empowered  to  settle  and  regulate  all  claims  of  the  pilots  for 
payment  for  services  rendered  to  ships  in  the  limits  of  the  Cinque 
Ports  (1  &  2  Geo.  iv.  c.  76);  and  in  1853  the  property  of  the  Court  of 
Lodemanage  and  the  said  society  of  Cinque  Ports  pilots,  with  all  duties 
and  liabilities  in  respect  thereof,  was  transferred  to  the  Trinity  House, 
and  the  pilots  put  under  its  control  (16  &  17  Vict.  c.  129). 

[Authorities. — Boys,  Sandwich  ;  Lyon,  Cinque  Forts.] 

Lodg'er. — The  term  lodger  has  no  precise  legal  significance,  and 
its  construction  and  application  have  frequently  given  rise  to  consider- 
able difficulty.  It  is  defined  in  Wharton  (Law  Diet.,  s.v.)  to  mean  "a 
tenant  with  the  right  of  exclusive  possession  of  part  of  a  house,  the 
landlord,  by  himself  or  an  agent,  retaining  general  dominion  over  the 
house  itself."  This  definition,  however,  as  will  be  presently  shown,  can 
only  be  accepted  as  correct  subject  to  a  good  deal  of  reservation.  There 
seem  to  be  four  principal  uses  of  the  term.  First,  it  is  often  used  loosely 
of  a  person  who  enters  into  a  contract  for  food  and  lodging  with  the 
keeper  of  a  boarding-house,  without  stipulating  for  the  exclusive 
occupation  of  a  particular  room  or  rooms,  though  a  separate  apartment 
for  sleeping  may  in  fact  be  given  to  him.  Secondly — and  this  is  by  far 
the  commonest  use  of  the  word — it  is  employed  to  designate  a  person 
who  takes  part  of,  or  rooms  in,  a  house,  the  landlord  or  his  agent 
residing  also  on  the  premises,  and  supplying  him  with  what  is  usually 
called  "  attendance."  Thirdly,  the  term  is  sometimes  applied  to  a  person 
who  takes  part  of  a  house,  whether  furnished  or  unfurnished,  but  brings 
in  his  own  servants,  or  finds  his  own  attendance,  though  the  landlord 
resides  also  in  the  house.  Lastly,  the  word  is  occasionally  applied  to  a 
person  who  resides  in  a  house  which  (like  so-called  "  model  dwellings  " 
for  the  working  classes)  is  divided  off  into  separate  tenements,  approached 
by  a  common  staircase,  a  servant  or  porter,  appointed  and  paid  by  the 
landlord  to  perform  specified  services  for  the  inmates,  residing  in  some 
cases  upon  the  premises. 

In  the  first  case  it  is  clear  that  the  occupier,  if  disturbed  in  his 
enjoyment,  cannot  maintain  any  action  of  trespass,  but  can  only  sue  for 
breach  of  the  agreement,  which  (it  may  be  added)  is  not  in  any  way  one 
relating  to  an  interest  in  land  within  the  Statute  of  Frauds  (  Wright  v. 
Stavert,  1860,  2  El.  &  El.  721);  he  has  no  legal  occupation;  he  is  of 
course  not  rateable;  in  short,  he  is  not  a  tenant  at  all,  but  a  mere 
boarder  or  inmate  of  a  lodging-house. 

In  the  second  case  it  seems  also  clear  that  there  is  no  real  tenancy. 
"A  lodger  in  a  house,"  says  Lord  Blackburn  (Allan  v.  Overseers  of  Liverpool, 
1874,  L.  Pv.  9  Q.  B.  180,  at  pp.  191, 192),  "although  he  has  the  exclusive 
use  of  rooms  in  the  house  in  the  sense  that  nobody  else  is  to  be  there, 
and  though  his  goods  are  stowed  there,  yet  is  not  in  exclusive  occupation 
.  .  .  because  the  landlord  is  therefor  the  purpose  ofheing  able,  as  landlords 
commonly  do  in  the  case  of  lodgings,  to  have  his  own  servants  to  look  after 
the  ho^ise  and  the  furniture,  and  has  retained  to  himself  the  occupation^ 
though  he  has  agreed  to  give  the  exclusive  enjoyment  of  the  occupation  to  the 
lodger.  Such  a  lodger  could  not  bring  ejectment  or  trespass  quare  clausum 
VOL.  VIII.  25 
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fregit,  the  maintenance  of  the  action  depending  on  the  possession."  If, 
then,  the  contract,  as  in  these  cases  it  is,  is  one  by  which  one  party, 
retaining  the  legal  possession  of  the  rooms,  and  keeping  or  sending  his 
servants  there,  binds  himself  to  supply  the  other  with  the  ordinary 
requisites  of  fire,  gas,  and  attendance,  it  is  not  a  contract  of  tenancy, 
because,  though  the  exclusive  enjoyment  is  given,  the  exclusive  posses- 
sion is  not  parted  with  {Smith  v.  St  Michael's,  Cambridge,  1860,  3  El.  & 
El.  383).  It  is  not  a  demise  at  all,  because  he  has  not  parted  with  "  all 
his  interest"  in  the  subject-matter  (^^er  Field,  J.,  Smith  v.  Lambeth 
Assessment  Committee,  1882,  9  Q.  B.  D.  585,  affd.  10  Q.  B.  D.  327).  It 
follows  from  this  that,  in  the  case  of  the  class  of  lodgings  now  spoken 
of,  there  can  be  no  right  of  distress  for  rent.  This  result  may  perhaps 
appear  somewhat  surprising,  and  is  certainly  opposed  to  what  is  stated 
to  be  the  law  in  many  text-books.  The  authority  usually  cited  in  sup- 
port of  the  proposition  that  lodgers  may  be  distrained  upon  for  rent, 
is  the  decision  in  Newman  v.  Anderton,  1806,  2  N.  R  224.  In  that  case, 
however,  the  letting  was  of  a  bedroom  and  shop  with  furniture;  it 
nowhere  appears  from  the  report  that  attendance  was  furnished  by  the 
landlord ;  and  the  only  point  argued  was  the  question  whether,  seeing 
that  the  amount  of  rent  due  was  probably  attributable  in  greater  pro- 
portion to  the  use  of  the  furniture  than  to  the  use  of  the  realty,  and  that 
rent  for  which  a  distress  may  be  levied  must  issue  out  of  land,  it  could 
in  this  case  be  distrained  for.  It  is  therefore  thought  that  Newman  v. 
Anderton  is  really  no  authority  against  the  proposition  here  submitted. 
If  the  above  reasoning  be  correct,  the  holding  of  lodgers  of  the  class  now 
referred  to  is  not  by  lease,  but  by  licence — to  have  the  "  easement  and 
use  "  of  the  premises  (see  per  Blackburn,  J.,  London  and  North-  Western 
Bly.  Co.  V.  Buckmaster,  1874,  L.  R.  10  Q.  B.  70,  at  p.  76,  affd.  Ex.  Ch. 
ibid.  444) — and  that  if  such  licence  be  improperly  revoked  or  its  con- 
ditions be  departed  from,  an  action  upon  the  contract  (see  Kerrison  v. 
Smith,  [1897]  2  Q.  B.  445)— and  no  other— will  lie. 

Although  no  case  is  known  in  which  the  above  question  has  arisen 
directly  for  decision,  the  position  of  lodgers  has  frequently  been  the 
subject  of  judicial  comment  in  rating  cases.  And  inasmuch  as  where 
an  exclusive  occupation  is  conferred  by  a  letting  the  grantee  becomes 
rateable,  whilst  where  merely  a  right  to  an  exclusive  enjoyment  passes  he 
takes  no  interest  which  renders  him  liable  to  be  rated  {Smith  v.  La7nbeth 
Assessment  Committee,  1882,  10  Q.  B.  D.  327,  'per  Baggallay,  L.J.),  the 
question  whether,  in  the  case  of  an  occupier  of  lodgings  or  apartments, 
there  is  a  tenancy,  and  the  consequent  right  of  distress  or  not,  corre- 
sponds, as  will  be  seen,  very  closely  with  the  question  whether  he  can 
be  made  rateable.  A  lodger  has  exclusive  enjoyment  of  the  apartment 
let  to  him ;  but  if  the  landlord  retains  the  control  and  dominion  of  the 
whole  structure,  the  tenant  has  not  that  exclusive  occupation,  which 
is  required  to  make  him  rateable  {per  Field,  J.,  s.c,  9  Q.  B.  D.  585). 
Similarly,  it  has  been  said  that  where  a  person  has  a  mere  right  to  use 
land  in  the  nature  of  an  easement,  which  does  not  amount  to  occupation, 
and  the  occupation  remains  in  somebody  else,  as  in  the  case  of  a  lodger, 
where  the  occcupation  remains  in  the  lodging-liouse  keeper,  then  such 
person  is  not  liable  to  be  rated  {Cory  v.  Bristoiv,  1875,  1  C.  P.  I).  54,  per 
James,  L.J.,  afld.,  1877,  2  App.  Cas.  262).  This,  as  previously  explained, 
is  for  the  reason  that  though  a  lodger  may  have  the  exclusive  use  of  the 
chambers  he  occupies,  there  is  a  concurrent  right,  reserved  by  the  person 
v/ho  lets  the  lodgings,  of  using  the  house  for  whatever  purposes  he  may 
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think  fit  for  managing  the  establishment  (s.c.,per  Lord  Hatherley,  2  App. 
Cas.,  at  p.  276 ;  Watkins  v.  Overseers  of  Milton-next-Gravesend,  1868,  L.  K. 
3  Q.  B.  350,|:>er  Blackburn,  J.).  The  same  thing  is  sometimes  expressed 
by  saying  that  a  lodger  is  not  rateable  whilst  the  landlord  is,  because 
the  occupation  of  the  former  is  subordinate  whilst  that  of  the  latter  is 
paramount  {per  Lord  Herschell,  L.C.,  Holywell  Union  v.  Hcdkyn  Drainage 
Co.,  [1895]  App.  Cas.  117),  the  occupation  of  the  former  being  subject  at 
all  times  to  the  control  and  regulation  of  the  latter  (s.c,  per  Lord  I)avey, 
at  p.  134).  And  inasmuch  as  it  is  now  clear  law  that  the  occupation  of 
a  lodger  does  not  render  him  rateable  {Rochdale  Canal  Co.  v.  Brewster^ 
[1894]  2  Q.  B.  852,  yer  Lindley,  L.J.),  it  is  submitted  that  this  can  only 
be  because,  where  the  word  is  used  in  the  particular  sense  now  spoken 
of,  no  exclusive  occupation  and  no  tenancy  can  be  said  to  exist.  "  By 
the  agreement  between  the  owner  of  the  house  and  the  lodger,"  says 
Lord  Blackburn,  "  the  servants  of  the  owner  clean  the  rooms,  light  the 
fires,  etc. ;  the  servants  have  constantly  to  go  into  the  rooms  to  perform 
these  duties ;  and  the  occupation  of  the  rooms  is  by  the  person  who  thus 
employs  servants  to  look  after  them  "  {Roads  v.  Overseers  of  Trumpingtony 
1870,  L.  Ft.  6  Q.  B.  56).  On  the  whole,  then,  it  is  submitted,  both  on 
principle  and  as  the  result  of  the  authorities,  in  the  case  of  all  lodgers 
whose  landlords  reside  on  the  premises,  and  furnish  service  or  attendance 
in  their  apartments,  that  there  is  no  exclusive  occupation,  no  rateability, 
no  tenancy,  and  no  right  of  distress. 

In  the  third  case,  where  the  taking  is  simply  of  rooms,  furnished  or 
unfurnished,  in  a  house  in  which  the  owner  continues  to  reside,  the 
question  whether  there  is  a  tenancy  or  not  depends  on  different  con- 
siderations. Frimd  facie  his  occupation,  as  against  his  landlord,  is 
exclusive ;  he  can  maintain,  if  disturbed  in  his  user  or  enjoyment,  an 
action  against  him,  not  merely  of  breach  of  contract,  but  of  trespass 
{Lane  v.  Dixon,  1847,  3  C.  B.  776 ;  71  K.  K.  484);  and  consequently  the 
relation  between  the  parties  is  really  that  of  landlord  and  tenant.  This 
presumption,  however,  may  be  displaced  by  showing  that,  in  the  language 
of  Field,  J.  {Smith  v.  Lambeth  Assessment  Committee,  supra),  the  circum- 
stances, taken  together,  point  to  the  "  control  and  dominion  of  the  whole 
structure"  having  been  in  reality  retained  by  the  landlord.  The  ordinary 
criterion — and  according  to  Cockburn,  C.J.  {R.  v.  St.  Georges  Union,  1871, 
L.  Ft.  7  Q.  B.  90),  "  the  only  one  " — in  such  cases  is  to  be  found  in  the 
control  of  the  outer  door;  the  test,  according  to  him,  being  whether  the 
landlord  has  shown,  by  his  retaining  the  "  control "  of  the  outer  door, 
that  he  has  the  control  of  the  whole  of  the  premises,  so  that,  although 
he  may  be  liable  to  an  action  upon  the  breach  of  his  contract  to  allow 
the  tenant  to  occupy  a  portion  of  the  premises  so  let  to  him,  yet  the 
tenant  could  not  maintain  trespass  against  his  landlord,  because  the 
landlord  has  retained  in  himself  the  dominion  and  control  over  the 
whole  of  the  house  {ibid.,  at  p.  97).  By  the  word  "  control "  it  seems 
clear  that  Cockburn,  C.J.,  means  a  control  which  is  exclusive ;  for  he 
goes  on  to  say  that  the  reason  why  the  possession  of  the  street  door  may 
l->e  taken  as  a  criterion  is  that  it  is  only  by  the  landlord  opening  and 
shutting  the  street  door,  or  allowing  it  to  be  opened  and  shut,  for  the 
ingress  and  egress  of  the  tenant,  that  the  latter  can  have  the  enjoyment 
of  the  premises.  And  he  further  states  that  he  would  have  considered 
the  parties  before  him  to  be  really  in  the  position  of  lodgers,  if  it  could 
have  been  shown  that  the  landlords  had  retained  the  exclusive  control  of 
the  outer  door,  so  that  the  tenants  could  only  come  in  and  go  out  with 
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their  assent  and  permission.  Consequently,  the  first  point  to  consider, 
in  regard  to  the  class  of  lodgers  now  spoken  of,  is  the  outer  door.  If  the 
exclusive  control  of  the  outer  door  is  in  the  landlord,  there  is  no  exclu- 
sive occupation  and  no  tenancy.  But  on  the  true  view  of  the  relation  of 
landlord  and  lodger,  it  would  seem  that  though  "  the  possession  of  the 
outer  door  is  of  the  highest  importance  "  (s.c,  per  Blackburn,  J.),  it  is  not 
the  sole  test,  and  that  even  in  the  ordinary  case  where  the  lodger  has 
his  own  key,  it  may  be — from  the  construction  of  the  terms  of  letting, 
or  (where  there  is  no  instrument  in  writing)  from  evidence  showing  an 
intention  on  the  part  of  the  landlord  to  retain  the  whole  occupation 
in  his  own  hands — that  the  same  inference  should  be  drawn  {ibid.). 
"  Where  the  owner  of  a  house  takes  in  a  person  to  reside  in  a  part  of  it, 
though  such  person  has  the  exclusive  possession  of  the  rooms  appro- 
priated to  him,  and  the  uncontrolled  right  of  ingress  and  egress,  yet,  if 
the  owner  retains  his  character  of  master  of  the  house,  the  individual 
so  occupying  a  part  of  the  house  occupies  it  as  a  lodger  only,  and  not  as 
a  Unant,  the  question  depending  upon  whether  or  not  the  owner  of  the 
house  resides  upon  the  premises,  retaining  his  quality  of  master,  and 
reserving  to  himself  the  general  control  and  dominion  over  the  whole  " 
{Toms  V.  Luckett,  1847,  5  C.  B.  23,  per  Maule,  J.,  cited  and  adopted  by 
Brett,  L.J.,  Morton  v.  Palmer,  1881,  51  L.  J.  Q.  B.  7;  cp.  Bradley  v.  Baylis^ 
1881,  8  Q.  B.  D.  195). 

In  the  fourth  case,  as  in  the  first,  the  application  of  the  term 
"  lodger  "  can  hardly  be  justified,  except  in  a  loose  and  colloquial  sense. 
It  is,  however,  to  be  noticed  that  the  provisions  of  an  Act  of  Parliament 
—the  Representation  of  the  People  Act,  1867,  30  &  31  Vict.  c.  102— 
directing  the  assessment  to  the  poor-rate  of  the  owner  of  every  dwelling- 
house  "  wholly  let  out  in  apartments  or  lodgings  "  (s.  7) — have  been  held 
to  apply  to  occupiers  of  this  class  {Stamper  v.  Overseers  of  Sunderland^ 
1868,  L.  R.  3  C.  P.  488),  and  that  it  has  been  laid  down  that  everybody 
occupying  a  part  of  a  house,  who  was  not  a  householder  within  the 
meaning  of  the  Act,  would  be  a  "  lodger "  {per  Brett,  L. J.,  Bradley  v. 
Baylis,  supra,  at  p.  237).  It  seems  clear  that  where  the  landlord  lets 
out  the  whole  of  a  house  into  separate  apartments,  and  lets  out  each 
floor  separately  so  as  to  demise  the  passages,  reserving  simply  to 
each  inmate  of  the  upper  floors  the  right  of  ingress  and  egress  over  the 
lower  passages,  but  parts  entirely  with  the  whole  legal  ownership  for 
the  term  demised,  and  retains  no  control  over  the  house,  the  inmates 
are  not  lodgers  but  occupying  tenants,  and  are  capable  of  being  rated  as 
such  {per  Jessel,  M.R.,  Bradley  v.  Baylis,  sttpra,  at  pp.  219,  220).  And 
the  fact  that  the  landlord  may  keep  an  agent  or  servant  on  the  premises- 
to  render  certain  services  to  the  tenants  will  not  make  any  difference,  in 
the  absence  of  evidence  showing  an  exclusive  control  of  the  outer  door, 
or  establishing  in  some  other  way  that  the  presence  of  the  servant  is  for 
the  purpose  of  securing  to  the  landlord  the  entire  control  over  the  whole 
of  the  premises  {B.  v.  St.  George's  Union,  supra).  The  residence  by  the 
landlord  in  a  dwelling-house,  though  it  may  afford  a  presumption  that 
the  occupation  of  the  remaining  portions  is  that  of  lodgers  rather  than 
of  inhabitant  occupiers,  is  not  in  itself  conclusive  of  the  matter,  the 
criterion  being  whether  or  not  he  retains  the  control  over  those 
portions ;  nor  will  the  payment  by  him  of  the  rates  and  the  execution 
by  him  of  repairs  to  the  premises  in  themselves  prevent  the  inference  of 
exclusive  occupation  {Kent  v.  Fittall,  [1906]  1  Iv.  B.  60;  and  see  Douglas 
V.  Smith,  [1907]  2  K.  B.  568).     It  is  involved  in  what  has  just  been 
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stated  that,  in  cases  of  this  class,  there  is  a  real  tenancy,  a  right  of 
distress,  and  immediate  liability  to  the  burden  of  rates. 

The  question  just  discussed,  as  to  whether,  and  under  what  circum- 
stances, a  lodger  can  be  distrained  upon  applies,  it  need  hardly  be  said, 
only  to  rent  payable  from  him  to  his  immediate  landlord  under  the 
contract  existing  between  them ;  and  it  has,  of  course,  nothing  to  do 
with  the  question  as  to  the  liability  he  incurs,  in  common  with  any 
other  person  who  may  happen  to  have  goods  on  the  premises  of  which 
his  lodgings  form  part,  to  have  those  goods  seized  as  a  distress  for  the 
rent  of  those  premises  themselves.  This  liability  to  which  lodgei-s  were 
exposed  having  been  thought  to  be  a  great  hardship,  the  legislature 
intervened  in  the  year  1871  with  a  statute  for  their  rehef.  This  statute 
(34  &  35  Vict.  c.  79),  which  is  known  as  the  Lodgers'  Goods  Protection 
Act,  and  which  it  is  thought  best,  from  its  importance  and  the  frequency 
of  its  application,  to  set  out  in  its  material  parts  textually,  is  in  the 
following  terms: — 

1.  If  any  superior  landlord  shall  levy,  or  authorise  to  be  levied,  a  distress 
on  any  furniture,  goods,  or  chattels  of  any  lodger  for  arrears  of  rent  due  to 
such  superior  landlord  by  his  immediate  tenant,  such  lodger  may  serve  such 
superior  landlord,  or  the  bailiff  or  other  person  employed  by  him  to  levy 
such  distress,  with  a  declaration  in  writing  made  by  such  lodger,  setting 
forth  that  such  immediate  tenant  has  no  right  of  property  or  beneficial 
interest  in  the  furniture,  goods,  or  chattels  so  distrained  or  threatened  to  be 
distrained  upon,  and  that  such  furniture,  goods,  or  chattels  are  the  property 
or  in  the  lawful  possession  of  such  lodger ;  and  also  setting  forth  whether 
any  and  what  rent  is  due,  and  for  what  period,  from  such  lodger  to  his 
immediate  landlord ;  and  such  lodger  may  pay  to  the  superior  landlord,  or  to 
the  bailiff  or  other  person  employed  by  him  as  aforesaid,  the  rent,  if  any,  so 
due  as  last  aforesaid,  or  so  much  thereof  as  shall  be  sufficient  to  discharge  the 
claim  of  such  superior  landlord.  And  to  such  declaration  shall  be  annexed 
a  correct  inventory,  subscribed  by  the  lodger,  of  the  furniture,  goods,  and 
chattels  referred  to  in  the  declaration  ;  and  if  any  lodger  shall  make  or 
subscribe  such  declaration  and  inventory  knowing  the  same,  or  either  of 
them,  to  be  untrue  in  any  material  particular,  he  shall  be  deemed  guilty 
of  a  misdemeanor. 

2.  If  any  superior  landlord,  or  any  bailiff  or  other  person  employed  by 
him,  shall,  after  being  served  with  the  before-mentioned  declaration  and 
inventory,  and  after  the  lodger  shall  have  paid  or  tendered  to  such  superior 
landlord,  bailiff,  or  other  person  the  rent,  if  any,  which  by  the  last  preceding 
section  such  lodger  is  authorised  to  pay,  shall  levy  or  proceed  with  a  distress 
on  the  furniture,  goods,  or  chattels  of  the  lodger,  such  superior  landlord, 
bailiff,  or  other  person  shall  be  deemed  guilty  of  an  illegal  distress,  and  the 
lodger  may  apply  to  a  justice  of  the  peace  for  an  order  for  the  restoration  to 
him  of  such  goods  ;  and  such  application  shall  be  heard  before  a  stipendiary 
magistrate,  or  before  two  justices  in  places  where  there  is  no  stipendiary 
magistrate,  and  such  magistrate  or  justices  shall  inquire  into  the  truth  of  such 
declaration  and  inventory,  and  shall  make  such  order  for  the  recovery  of  the 
goods,  or  otherwise,  as  to  him  or  them  may  seem  just ;  and  the  superior  land- 
lord shall  also  be  liable  to  an  action  at  law  at  the  suit  of  the  lodger,  in  which 
action  the  truth  of  the  declaration  and  inventory  may  likewise  be  inquired 
into. 

3.  Any  payment  made  b}'^  any  lodger  pursuant  to  the  first  section  of  this 
Act  shall  be  deemed  a  valid  payment  on  account  of  any  rent  due  from  him  to 
his  immediate  landlord. 
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The  first  observation  which  it  is  natural  to  offer  upon  the  construc- 
tion of  this  statute  is  that  it  nowhere  defines,  as  perhaps  it  might  be 
expected  that  it  would  define,  the  status  of  the  person  for  whose  relief 
and  protection  it  was  passed.  The  question  as  to  who  is  and  who  is  not 
a  "  lodger  "  within  its  terms  has  accordingly  formed  the  subject  of  con- 
tention before  the  Courts  on  several  occasions;  and  escape  has  been 
sought  from  the  difficulties  which  have  thus  arisen,  by  laying  down  that 
the  question  is  really  one  of  fact  (Ness  v.  Stephenson,  1882,  9  Q,  B.  D. 
245).  This,  however,  does  not  mean  that,  if  the  matter  comes  before  a 
jury,  the  question  whether  the  occupier  is  a  lodcjer  or  not  is  to  be  left 
simpliciter  to  them,  for  this  would  be  substantially  leaving  to  them  the 
question  of  the  construction  of  the  statute;  but  it  is  for  the  Court  to 
direct  the  jury,  according  to  the  view  of  the  facts  which  may  be  taken 
by  them,  whether  the  case  is  within  the  statute  or  not  {Morton  v.  Palmer, 
1881,  51  L.  J.  Q.  B.  7,  'per  Brett,  L.J.).  That  the  word  is  to  be  re- 
garded as  used  in  a  popular  sense  {Heawood  v.  Bone,  infra,  per  Stephen,  J.), 
and  that  it  involves  the  two  ideas  of  living  in  another  man's  house,  and 
living  with  him  (see  per  Cotton,  L.J.,  Bradley  v.  Baylis,  1882,  8  Q.  B.  D. 
195),  seems  clear.  It  has  been  said  that  the  question  must  be  deter- 
mined in  accordance  with  the  common  understanding  of  persons  conver- 
sant with  the  business  of  letting  and  taking  houses  and  apartments 
{per  Brett,  L.J.,  Morton  v.  Palmer,  supra)  \  and  one  thing,  at  all  events, 
seems  to  be  established  beyond  doubt,  that  a  person  does  not  "live" 
with  another,  within  the  rule,  if  he  merely  occupy  a  room  or  rooms 
in  his  house  during  the  day,  and  sleep  elsewhere  {Heawood  v.  Bone, 
1884,  13  Q.  B.  D.  179).  On  the  other  hand,  it  is  not  essential  that  the 
person  with  whom  the  lodger  lives  should  himself  sleep  on  the  premises, 
or  that  any  servant,  acting  on  his  behalf  in  the  care  of  the  premises, 
should  do  so  {Morton  v.  Palmer,  supra). 

Of  the  four  classes  of  occupiers  who  have  been  spoken  of  in  the 
earlier  portion  of  this  article,  it  would  appear  to  follow,  from  what  has 
been  said,  that  the  two  first  would  be  within  the  Act,  but  probably  not 
the  fourth  ;  whilst  the  third  in  some,  though  not  in  all,  cases  would 
also  be  "  lodgers  "  within  its  scope.  For  though,  as  has  been  said,  the 
possession  by  the  occupier  of  separate  and  uncontrolled  power  of  ingress 
to,  and  egress  from,  the  premises  is  an  important  consideration  in 
deciding  whether  there  is  exclusive  occupation,  and  consequently  a 
real  tenancy,  it  has  been  held  that  such  possession  is  not  inconsistent 
with  the  retention  of  that  general  control  by  the  landlord  which  is 
the  principal  ingredient  in  the  relation  of  landlord  and  lodger  for  the 
purposes  of  the  statute  {Ness  v.  Stephenson,  supra).  Even  where  the 
real  relation  between  the  parties  is  that  of  lessee  and  under-lessee,  as  in 
the  case  where  the  greater  portion  of  a  house  forms  the  subject  of  letting, 
exclusive  occupation  being  at  the  same  time  conveyed,  the  relation  of 
landlord  and  lodger  for  the  purposes  of  the  Act  is  not  necessarily 
excluded  (Phillips  v.  Henson,  1877,  3  C.  P.  D.  26).  Nor  is  the  operation 
of  the  statute  necessarily  confined  to  the  simple  case  where  a  landlord 
distrains  on  goods  which  are  brought  on  to  the  premises  by  a  person 
claiming  immediately  under  the  tenant  whose  rent  is  in  arrear ;  for  its 
benefit  may  be  claimed  by  a  lodger  who  enters  under  a  person  at  the 
time  in  ostensible  legal  possession  of  the  premises  with  the  consent  of 
the  tenant.  Thus,  where  a  tenant  had  entered  into  negotiations  for  the 
assignment  of  his  lease,  and  the  proposed  assignee  had  admitted  a  person 
to  the  premises  as  lodger,  it  was  held,  upon  the  negotiations  subsequently 
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proving  abortive,  that  the  latter's  goods  were  privileged  under  the  Act 
from  a  distress  for  rent  due  from  the  original  tenant  (Bensinq  v.  Ranisay, 
1898,  14  T.  L.  R  345). 

Although  it  is  notorious  that  the  object  of  the  Act  was  to  prevent 
the  hardship  already  alluded  to  from  being  inflicted  on  tenants  of  small 
means  who  live  in  lodgings — to  prevent  poor  persons,  as  it  has  been  said, 
from  having  their  homes  broken  up  by  distresses  for  rent  by  the  superior 
landlord  {per  Stephen  J.,  Heaiuoocl  v.  Bone,  supra) — there  seems  nothing 
in  its  language  to  confine  its  application  to  persons  of  that  class.  Cases 
have  arisen,  for  instance,  where  a  person  living  with  a  family  in  a  country 
house  and  keeping  hunters  in  the  stables  attached  to  it,  has  claimed  the 
benefit  of  protection ;  nor  does  there  seem  anything  in  the  Act  to  exclude 
of  necessity  such  a  case  from  its  operation.  The  statute,  it  will  be 
noticed,  speaks  of  "  furniture,  goods,  or  chattels."  It  seems  rather  odd 
that  the  ordinary  collocation  of  those  words  in  deeds  and  Acts  of  Parlia- 
ment ("  goods,  chattels,  or  furniture  ")  should  have  been  departed  from, 
as  if  the  intention  here  were  to  confine  the  general  words  "  goods  and 
chattels,"  according  to  a  well-recognised  rule,  to  goods  in  the  nature  of 
furniture;  so  that  horses,  for  example,  would  not  be  included  in  the 
category.  But  it  is  thought  that  the  language  used  is  too  definite  to 
admit  of  that  construction.  It  is  further  to  be  observed  that  the  statute 
says  nothing  about  the  place,  or  the  portion  of  the  demised  premises, 
to  which  the  protection  it  confers  applies ;  so  that  if  the  stables  in 
the  case  just  put  formed  part  of  the  demise,  there  would  seem  to  be 
no  reason  why  the  immunity  from  distress  should  not  extend  to  them, 
whether  the  "lodger"  has  acquired  by  his  agreement  an  interest  in 
them  or  not. 

The  statute,  as  has  been  seen,  requires  that  the  lodger  should  make 
a  declaration  in  writing.  No  particular  time  is  fixed  by  the  Act  for 
making  it,  and  it  therefore  may  apparently  be  made  within  a  reasonable 
time,  or  perhaps  so  long  as  the  goods  remain  unsold.  Where  a  landlord, 
by  selling  the  goods  before  the  expiration  of  the  five  clear  days  allowed 
for  replevy  by  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  2,  deprived  the  lodger  of 
the  benefit  of  that  statute,  it  was  held  that  a  declaration  under  the 
Lodgers'  Goods  Protection  Act,  made  after  the  expiration  of  the  five  days, 
and  after  the  sale,  was  sufficient  to  enable  the  lodger  to  maintain  an 
action  of  illegal  distress  {Sharp  v.  Fowle,  1884,  12  Q.  B.  D.  385).  The 
statute  further  provides  that  to  the  declaration  "  shall  be  annexed  a 
correct  inventory,"  and  that  such  inventory  shall  be  "  subscribed  "  by  the 
lodger.  This,  however,  does  not  necessarily  mean  signed  at  the  end  of 
the  document,  and  where  the  same  piece  of  paper  contained  both  declara- 
tion and  inventory,  and  the  former  was  signed  by  him  and  referred  to 
the  latter  as  being  correct,  it  was  held  that  there  was  a  sufficient 
compliance  with  the  terms  of  the  Act  {Godlonton  v.  Fulham  Property 
Co.,  [1905]  1  K.  B.  431). 

It  has  been  pointed  out  on  more  than  one  occasion  {Morton  v.  Palmer, 
51  L.  J.  Q.  B.  7,  J9er  Brett  and  Cotton,  L.JJ.;  Thwaites  v.  Wildin//,  1883, 
12  Q.  B.  D.  4,  per  Brett,  M.R.,  and  Bowen,  L.J.),  that  as  the  landlord 
has  a  primd  facie  right  at  common  law  to  distrain  all  goods  he  finds 
on  the  demised  premises,  the  lodger,  if  he  wishes  to  defeat  that  right,  so 
far  as  his  goods  are  concerned,  by  the  help  of  the  statute,  must  take  all 
necessary  steps  to  comply  rigidly  with  its  requirements.  As  the  statute, 
for  example,  only  contemplates  the  service  of  the  declaration  where  the 
superior  landlord  "  shall  levy,  or  authorise  to  be  levied,"  a  distress,  the 
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lodger  cannot  serve  it,  to  protect  his  goods  effectually,  before  the  distress 
has  been  either  actually  levied,  or  at  least  threatened  or  authorised 
{Thwaites  v.  Wilding,  supra).  Consequently,  where  a  distress  on  a 
lodger's  goods  was  met  by  a  properly-served  declaration,  and  a  second 
distress  was  put  in,  which  was  lawful  (contrary  to  the  usual  rule  as  to 
second  distresses)  by  reason  of  the  failure  of  the  lodger's  immediate 
landlord  to  carry  out  an  arrangement  for  payment  of  the  rent  which  he 
had  entered  into  at  the  time  of  the  first,  it  was  held  that  the  lodger's 
goods  were  not  protected  where  he  had  neglected  to  make  a  fresh 
declaration  and  inventory  under  the  Act  {ibid,).  And  it  is  further 
pointed  out  by  Bowen,  L.J.,  that  the  statute  is  not  for  the  benefit  of  the 
lodger  alone,  that  the  superior  landlord  is  to  enjoy  a  correlative  benefit 
(for  he  is  to  receive,  in  part  discharge  of  his  claim,  payment  of  any  rent 
which  may  be  due  from  the  lodger  to  his  immediate  landlord),  and  that 
it  was  intended  by  the  Act  that  the  existing  rights  of  the  parties  should 
be  ascertained  at  the  moment  when  the  distress  is  levied  (s.c).  The 
occupier,  as  it  has  been  held,  must  make  out  that  he  is  a  lodger  at  the 
time  of  the  seizure  of  the  goods  {Morton  v.  Pahiur,  supra).  There  is,  how- 
ever, nothing  in  the  Act  which  points  to  the  conclusion  that  the 
declaration  must  contain  in  express  terms  a  statement  that  the  person 
who  makes  it  is  a  lodger  {Ex  parte  Harris,  1885,  16  Q.  B.  D.  130).  And 
although  the  declaration  is  to  set  forth  "  whether  any  and  what  rent  is 
due,  and  for  what  period"  from  the  lodger  to  his  immediate  landlord, 
this  only  means  that  it  is  to  state  what  rent  is  due,  if  any  is  due,  and 
that  if  none  is  due  in  fact,  nothing  need  be  said  on  the  subject  in  the 
declaration  (s.c).  This  decision  shows  a  decided  tendency  to  allow  the 
lodger  to  escape  from  the  necessity  of  "  complying  rigidly"  with  the  terms 
of  the  statute. 

With  regard  to  sec.  2  considerable  difficulties  of  construction  have 
arisen,  mainly  on  the  question  as  to  whether  its  concluding  words  are 
to  be  taken  as  limiting  the  action  of  illegal  distress,  which  is  maintain- 
able where  the  terms  of  the  statute  are  infringed,  to  the  superior 
landlord  himself.  It  has  now  been  decided,  by  a  majority  of  judges 
of  the  Court  of  Appeal,  that  in  order  to  give  full  effect  to  the  provision 
that  "such  superior  landlord,  bailiff  or  other  person  [employed  by 
him]  shall  be  deemed  guilty  of  an  illegal  distress,"  this  is  not  the  case 
{Lowe  V.  Dorling,  [1906]  2  K.  B.  772,  overruling  Page  v.  Vallis,  1903, 
19  T.  L.  K.  393). 

Lastly,  the  Act  specially  directs  (s.  3)  that  where  a  lodger  is  called 
upon  to  make  any  payment  to  the  superior  landlord  under  its  provisions 
{supra),  such  payment  shall  operate  as  a  valid  payment  j)ro  tanto  of  rent 
due  from  him  to  his  own  landlord.  This  is  only  in  affirmance  of  the 
general  principle  that  when  a  tenant  is  compelled,  in  order  to  protect 
himself  in  the  enjoyment  of  the  land  in  respect  of  which  his  rent  is 
payable,  to  make  payments  which  ought,  as  between  himself  and  his 
landlord,  to  have  been  made  by  the  latter,  he  is  considered  as  having 
been  authorised  by  the  landlord  so  to  apply  his  rent  due  or  accruing 
due ;  and  this  is  held  to  amount  to  payment  of  the  rent  itself,  or  part 
of  it  {Graham  v.  Allsopp,  1848,  3  Ex.  Eep.  186). 

In  regard  to  matters  other  than  those  already  touched  upon,  the 
legal  position  of  a  lodger  is  the  same  as  that  of  a  tenant  of  apartments 
(see  Apartments).  The  presumption  of  law,  for  instance,  as  to  the 
implication  of  a  warranty  on  the  part  of  the  landlord  of  the  fitness        I" 
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of  furnished  premises  for  occupation  applies,  as  it  has  been  expressly- 
held,  in  the  case  of  lodgings  (Sarson  v.  Roberts,  [1895]  2  Q.  B.  395).  But 
it  stands  on  no  higher  footing;  and  the  limitation  of  the  rule  to  the 
condition  of  furnished  houses  or  apartments  at  the  comTnencement  of  the 
tenancy  applies  in  the  case  of  lodgings  also  (s.c). 

It  has  been  held  at  Nisi  Prius  that  letting  lodgings  is  not  a  breach  of 
a  covenant  in  a  lease  not  to  underlet  or  otherwise  part  with  the  premises 
or  the  term  or  interest  granted,  or  any  part  thereof,  without  the  licence 
of  the  lessor  (Doe  d.  Pitt  v.  Laming,  1814,  4  Camp.  73 ;  15  K.  R  728); 
Lord  Ellenborough  being  of  opinion  that  a  covenant  of  this  kind  could 
only  extend  to  such  underletting  as  a  licence  might  be  expected  to  be 
applied  for,  and  that  nobody  ever  heard  of  a  licence  from  a  landlord 
to  take  in  a  lodger.  The  report  of  the  case  (4  Camp.,  at  p.  78)  says 
expressly  that  the  lodger  had  the  "  exclusive  possession "  conveyed  to 
him ;  but  in  a  subsequent  case,  Parke,  B.,  who  seems  to  have  disapproved 
of  the  grounds  of  the  decision,  points  out  that  the  premises  in  question 
consisted  of  a  coffee-house,  and  that  possibly  there  was  no  distinct 
agreement  with  the  lodger  for  the  occupation  of  a  particular  room 
(Greenslade  v.  Tapscott,  1834,  1  C.  M.  &  li.  55).  From  what  has  already 
been  said  on  this  subject  {supra)  it  would  seem  probable  that,  in  the 
case  where  no  exclusive  possession  is  conveyed,  the  taking  in  of  a  lodger 
would  not  be  held  to  amount  to  a  breach  of  the  covenant  in  question. 
Whether  taking  in  lodgers — on  a  scale  not  amounting  to  the  actual 
carrying  on  of  a  lodging-house — would  be  a  breach  of  a  covenant  not  to 
carry  on  any  trade  or  business  on  the  premises  does  not  appear  to  have 
been  decided,  but  it  is  thought  that  it  would,  if  done  as  a  matter  of 
habitual  practice  (see  Rolls  v.  Miller,  1884,  27  Ch.  D.  71). 

It  has  been  held  that,  although  in  the  execution  of  mesne  process  it 
is  unlawful  to  break  open  an  outer  door  {Seniaynes  Case,  1604,  1  Sm. 
L.  C.  104,  11th  ed.),  yet  the  door  of  a  lodger's  apartment  maybe  broken, 
so  long  as  peaceable  entry  by  the  outer  door  has  been  gained  to  the 
house  in  the  first  instance  {Lee  v.  Gansel,  1774,  Cowp.  1). 

As  to  larceny  by  lodgers  of  chattels  or  fixtures  let  with  the  lodg- 
ings, see  Larceny  Act,  24  &  25  Vict.  c.  96,  s.  74 ;  and  as  to  power  of 
magistrates  to  order  compensation  to  be  paid  by  lodgers  within  the 
Metropolitan  Police  District  for  wilful  or  malicious  injury  to  the 
premises  or  furniture,  see  2  &  3  Vict.  c.  71,  s.  38. 

As  to  the  electoral  rights  of  lodgers  generally,  see  Franchise, 
Electoral. 

Lodg'ing'  House. — The  statutory  provisions  as  to  Common 
Lodging  Houses  have  been  stated  ante.  Vol.  III.  p.  231.  Since  the 
publication  of  that  volume,  further  legislation  has  taken  place  with 
reference  to  common  lodging  houses  outside  the  administrative  county 
of  London. 

By  Part  V.  of  the  Public  Health  Acts  Amendment  Act,  1907, 
7  Edw.  VII.  c.  53,  the  following  provisions  are  made  : — 

(1)  The  local  authority  may  at  their  discretion  refuse  to  register  a 
common  lodging  house  keeper,  if  they  are  not  satisfied  as  to  his  character 
and  fitness  for  the  position  (s.  69  (1)). 

(2)  A  registration  newly  made  after  August  28,  1907,  remains  in 
force  for  such  time,  not  exceeding  one  year,  as  the  local  authority  may 
fix  (s.  69  (2)). 

(3)  A  register  of  deputy  keepers  of  such  houses  is  to  be  kept,  in 


394  LODGING  HOUSE 

which  are  to  be  entered  the  names  of  all  approved  deputies;  and  the 
registration  of  unfit  deputies  may  be  cancelled  (s.  71). 

(4)  The  keeper  or  registered  deputy  is  to  provide  for  proper  control 
and  supervision  of  the  house,  and  one  or  the  other  must  be  on  the 
premises  between  9  p.m.  and  6  A.M.  (s.  70). 

(5)  All  common  lodging  houses,  whether  registered  before  or  after 
August  28, 1907,  must  have  proper  sanitary  conveniences,  having  regard 
to  the  number  of  persons  who  may  be  received,  and  with  sufficient  water 
supply  for  flushing.  If  persons  of  both  sexes  are  received,  separate 
sanitary  conveniences  must  be  provided  for  each  sex  (s.  74). 

(6)  On  conviction  of  a  keeper  of  offences  under  statutes  or  by-laws 
relating  to  lodging  houses,  the  Court  may  cancel  his  registration  as  a 
keeper  (s.  72). 

(7)  Unregistered  keepers  are  made  liable  to  penalties  within  sec.  8G 
of  the  Public  Health  Act,  1875  (1907,  s.  73). 

This  legislation  is  put  in  force  by  direction  of  the  Local  Government 
Board  given  on  application  by  a  local  authority  (1907,  s.  3). 

The  following  provisions  are  also  in  force  as  to  what  are  often 
described  as  tenement  houses : — 

In  London. — Every  sanitary  authority  is  bound  to  make  confirmation 
by  and  to  enforce  such  by-laws  as  are  necessary — 

(i.)  To  fix  the  number  of  persons  who  may  occupy  a  house  or  part  of 
a  house  let  in  lodgings  or  occupied  by  members  of  more  than  one  family, 
and  for  the  separation  of  the  sexes  in  such  houses. 

(ii.)  For  the  registration  and  inspection  of  such  houses. 

(iii.)  For  ensuring  proper  drainage  and  cleanliness  and  ventilation, 
and  cleansing  and  lime- washing  at  stated  times. 

(iv.)  For  precautions  in  case  of  infectious  disease  (Public  Health  Act, 
c.  76,  ss.  94,  114). 

The  by-laws  are  made  subject  to  the  provisions  of  sees.  182-186 
of  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55,  which  authorise 
the  imposition  of  a  penalty  not  exceeding  £5  for  each  offence,  and  in 
the  case  of  a  continuing  offence  a  further  penalty  not  exceeding  40s. 
a  day  for  each  day  after  written  notice  of  the  offence  from  the  sanitary 
authority  (1875,  s.  183).  The  by-laws  are  subject  to  confirmation  by 
the  Local  Government  Board,  which  has  issued  a  model  set  [1904]. 
On  failure  to  make  the  by-laws  the  Local  Government  Board  can 
intervene,  and  on  failure  to  enforce  them  the  London  County  Council 
or  the  Local  Government  Board  (1891,  c.  76,  ss.  100,  101).  By-laws 
under  sec.  94  are  in  force  in  the  City  of  London  and  every  metropolitan 
borough.  Overcrowding  may  be  dealt  with  independently  of  the  by- 
laws under  sees.  4,  7,  of  the  Act  of  1891. 

Where  anyone  has  been  ill  of  an  infectious  disease,  any  person  who 
lets  lodgings  in  the  house  without  certified  disinfection,  or  makes  false 
statements  on  letting  lodgings  in  such  a  place,  is  liable  to  penalties. 
This  applies  to  inns  and  hotels  (ss.  63,  64). 

The  by-laws  made  under  sec.  94  may  be  quashed  for  repugnancy  to 
the  general  law  or  unreasonableness  or  uncertainty.  See  Stiles  v. 
Galenski,  [1904]  1  K.  B.  615  ;  Nokes  v.  Islington  Corporation,  No.  1,  [1904] 
1  K.  B.  610.  Sec.  94  does  not  apply  to  buildings  constructed  and  let  in 
separate  flats  for  artisans*  dwellings,  unless  lodgers  are  taken  in  by  the 
separate  tenants  {Weatheritt  v.  Cantlay,  [1901]  2  K.  B.  285),  but  does 
apply  to  a  building  originally  a  single  house  but  subsequently  broken 
down  or  let  off  into  separate  floors  or  rooms  to  a  number  of  different 
families. 
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Elsmcliere  in  England. — The  local  sanitary  authority  has  power  under 
sec.  90  of  the  Public  Health  Act,  1875,  as  amended  by  the  Housing  of 
the  Working  Classes  Act,  1885,  48  &  49  Vict.  c.  72,  s.  8,  to  make  and 
enforce  by-laws  as  to  houses  let  in  lodgings  or  occupied  by  members  of 
more  than  one  family.  The  matters  as  to  which  by-laws  may  be  made 
are  substantially  the  same  as  under  the  London  Act.  The  by-laws  are 
made  subject  to  sees.  182-186  of  the  Act,  and  to  confirmation  by  the 
Local  Government  Board,  which  has  issued  model  forms.     (No.  XIIL). 

The  by-laws  may  be  quashed  by  the  High  Court  if  they  are  repugnant 
to  the  general  law,  or  exceed  the  powers  given  by  sec.  90,  or  are  uncertain. 
See  Langdon  v.  Broadbent,  1877,  37  L.  T.  434;  Boots  v.  Beaumont,  1886, 
51  J.  P.  197. 

Overcrowding  in  such  houses  may  be  dealt  with  under  sec.  91  of  the 
Act  of  1875,  or  under  sec.  9  of  the  Act  of  1885,  as  well  as  under  the 
by-laws. 

Infectious  diseases  are  dealt  with  under  sees.  128,  129  of  the  Act  of 
1875,  and  under  the  Infectious  Diseases  Act,  1890,  53  &  54  Vict.  c.  34, 
or  Part  IV.  of  the  adoptive  Public  Health  Acts  Amendment  Act,  1907, 
7  Edw.  VII.  c.  53. 

General. — Under  the  Merchant  Shipping  Act,  1894,  57  &  58  Vict. 
c.  60,  s.  214,  lodging  houses  for  seamen  in  seaport  towns  may  be  subjected 
to  by-laws  as  to  sanitary  and  other  matters  made  by  the  local  authority, 
and  approved  by  the  Board  of  Trade.  The  authority  in  London  is  the 
County  Council;  elsewhere  the  sanitary  authority.  Provision  may  be 
made  by  Order  in  Council  prohibiting  the  keeping  of  such  houses  except 
by  licensed  persons.  The  orders  made  are  local  in  character  (57  &  58 
Vict.  c.  60,  s.  214  (5)). 

Under  Part  3  of  the  Housing  of  the  Working  Classes  Act,  1890,  power 
is  given  to  public  authorities  to  provide  healthy  lodging  houses  for  the 
working  classes.  The  authority  outside  the  administrative  county  of 
London  is  the  urban  sanitary  authority  whether  it  be  District  Council 
or  Town  Council  (53  &  54  Vict.  c.  70,  s.  53,  Sched.  I),  or  the  Kural  District 
Council  if  it  has  urban  powers.  In  the  county  of  London  the  County 
Council  and  the  borough  councils  which  have  adopted  this  part  of  the 
Act  have  concurrent  powers  (62  &  63  Vict.  c.  14,  s.  5  (2)).  In  the  City 
of  London  the  corporation  is  the  authority. 

The  liabilities  of  lodging-house  keepers  who  harbour  thieves  or 
prostitutes  are  dealt  with  under  Harbouring  Felons,  and  Prostitute. 

Lodg^i tig's. — See  Apartments;  Flat;  Lodger;  Lodging  House. 

Log-book. — In  every  ship  it  is  part  of  the  duty  of  the  master 
to  his  owners  to  keep  a  log-book  of  the  events  happening  in  and  to  his 
ship,  and  in  steamships  the  engineer  also  keeps  a  log  of  the  movements 
of  the  engines;  but  besides  the  ordinary  ship's  log,  the  Merchant 
Shipping  Act,  1894,  imposes  on  the  master  of  every  British  ship  (except 
traders  between  Scotch  ports)  the  duty  to  keep  an  "  official  log."  Such 
an  official  log  must  be  in  a  form  approved  by  the  Board  of  Trade.  The 
entries  in  it  must  be  made  as  soon  as  possible  after  the  events  to  which 
they  relate,  and  dated  both  with  the  date  of  the  occurrence  and  the  date 
of  the  entry,  and  if  they  happen  before  the  arrival  of  the  ship  at  her 
final  port  of  discharge,  not  later  than  twenty-four  hours  after  that  time ; 
and  they  must  be  signed  by  the  master  and  mate,  or  some  other  of  the 
crew.     If  they  relate  to  illness,  injury,  or  death,  they  must  also  be  signed 
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by  the  doctor  on  board,  if  any ;  if  they  relate  to  wages  due  to,  or  the 
sale  of  effects  of,  a  seaman  or  apprentice  who  dies,  by  the  mate  and  one 
of  the  crew  as  well  as  the  master ;  and  if  they  relate  to  wages  due  to  a 
seaman  entering  the  Royal  Navy,  by  such  seaman  or  the  oflftcer  authorised 
to  receive  him  into  that  service.  Every  entry  so  made  is  admissible  in 
evidence  (s.  239  (6)).  The  following  matters  must  be  entered  by  the 
master  in  the  official  log  (besides  those  enumerated  under  Crew)  : — (1) 
Any  offences,  such  as  desertion,  absence  without  leave,  and  against  discip- 
line which  it  is  intended  to  punish  by  fine  (ss.  228,  229  ;  and  see  M.  S.  A., 
1906,  s.  44);  (la)  any  disrating  of  a  seaman  (M.  S.  A.,  1906,  s.  59);  (2) 
marriages  taking  place  on  board,  with  the  parties'  ages  and  names  (s.  240) ; 
(3)  the  wages  due  to  any  seaman  who  enters  the  lioyal  Navy  during  the 
voyage,  or  is  discharged  abroad,  and  any  fine  deducted  therefrom  (ss.  235 
and  240),  authenticated  by  the  proper  officer  (M.  S.  A.,  1906,  s.  44);  (4) 
the  wages  due  to  any  seaman  or  apprentice  who  dies  during  the  voyage, 
with  the  gross  deductions  therefrom  (s.  240) ;  (5)  the  sale  of  the  effects 
of  any  seaman  or  apprentice  so  dying,  including  each  article  and  its  price 
(ss.  169  and  240);  (5a)  a  statement  of  the  wages  and  effects  of  any  sea- 
man belonging  to  a  British  ship  left  behind  out  of  the  British  islands 
(M.  S.  A.,  1906,  s.  28);  (5&)  a  statement  of  the  property  of  a  seaman 
dying  on  board  a  ship,  whose  voyage  does  not  terminate  in  the  United 
Kingdom,  belonging  to  a  British  ship  registered  in  the  United  Kingdom 
(M.  S.  A.,  1906,  s.  29);  (6)  collisions  with  any  other  ships,  and  the  cir- 
cumstances thereof  (ss.  240  and  423) ;  (7)  in  the  case  of  ships  bound  to 
European  or  Mediterranean  ports,  or  ships  bound  to  the  eastern  ports 
of  America,  or  islands  or  places  in  the  Atlantic,  north  of  35  N.  lat.,  any 
refusal  by  a  seaman  to  take  anti-scorbutics  when  served  out  (s.  200) ; 
(8)  in  the  case  of  British  sea-going  ships,  the  ship's  draught  of  water 
and  clear  side  before  going  to  sea  (s.  436  (3)) ;  (9)  in  the  case  of  foreign- 
going  ships,  a  statement  of  the  distance  between  the  load-line  and  the 
upper  edge  of  each  of  the  deck-lines  above  it  (s.  440  (4);  M.  S.  A.,  1906, 
s.  8);  (10)  a  statement  of  the  occasions  on  which  boat  drill  is  practised 
on  board  the  ship,  or  on  which  life-saving  appliances  on  board  have  been 
examined  for  the  purpose  of  seeing  that  they  are  fit  and  ready  for  use 
(M.  S.  A.,  1906,  s.  9). 

Entries  may  also  be  made  in  the  official  log  by  the  proper  officers 
who  examine  provisions  or  water  of  a  ship  on  the  complaint  of  the  crew 
that  they  are  of  bad  quality,  unfit  for  use,  or  deficient  in  quantity,  of  the 
result  of  that  examination  (s.  198);  and  the  orders  of  a  naval  Court 
with  regard  to  any  complaint  brought  before  it  by  a  master,  mate,  or 
seaman,  or  made  in  the  interest  of  the  owner  of  ship  or  cargo,  or  any 
investigation  into  the  loss  or  wreck  of  a  British  ship,  are  to  be  entered 
into  the  official  log-book  of  the  ship  to  which  the  parties  to  the 
proceedings  before  the  Court  belong  (s.  483  (3)). 

If  official  logs  are  not  kept  or  entered  up  as  required,  the  master  is 
liable  to  a  fine  of  £5  ;  such  an  entry  in  an  official  log  relating  to  an  event 
happening  before  the  arrival  of  the  ship  at  her  final  port  of  discharge 
made  more  than  twenty-four  hours  after  that  arrival  is  punishable  with 
a  fine  of  £30 ;  wilful  destruction  or  mutilation  of  an  entry  in  an  official 
log,  or  making  a  false  or  fraudulent  entry  in,  or  omission  from,  an  official 
log  is  a  misdemeanor  (s.  241).  The  official  log  of  a  foreign-going  ship 
must  be  delivered  by  the  master  within  forty-eight  hours  of  the  ship 
arriving  at  her  final  destination  in  the  United  Kingdom,  or  the  discharge 
of  the  crew,  whichever  comes  first,  to  the  superintendent  before  whom 
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the  crew  is  discharged ;  in  the  case  of  a  home-trade  ship  for  which  an 
official  log  is  required,  the  master  must  send  it  every  30th  of  June  and 
31st  of  December,  or  three  weeks  thereafter,  made  up  for  the  preceding 
half-year,  to  a  superintendent  in  the  United  Kingdom ;  and  non-com- 
pliance in  both  these  cases,  whether  by  owner  or  master,  is  punishable 
with  the  same  penalty  as  failure  to  deliver  a  list  of  the  crew  (s.  242). 
In  case  of  the  transfer  of  a  ship,  whether  as  regards  ownership  or 
employment,  and  in  case  of  her  loss  or  abandonment,  the  official  log 
duly  made  up  to  that  time  must  be  sent  to  the  superintendent  at  the 
port  to  which  the  ship  belonged,  under  penalty  of  £10  (s.  243).  See 
Crew. 

Entries  of  desertion  in  the  official  log-book  are  proof  of  desertion 
in  proceedings  for  forfeiture  of  wages  (s.  231).  Superintendents,  when 
required  by  the  Board  of  Trade,  must  produce  to  it  or  its  officers  all 
official  log-books  delivered  to  them  (s.  715);  and  officers  of  the  Board 
are,  among  others,  empowered  to  require  the  production  of  the  official 
log-books  or  other  documents  relating  to  the  crew,  to  summon  the  master 
to  explain  anything  in  the  official  log-books,  and  to  take  copies  of  them 
or  any  part  of  them,  under  a  £20  penalty  (s.  723). 

Ships  belonging  to  general  lighthouse  authorities  and  pleasure  yachts 
are  exempt  from  these  provisions  as  to  official  log-books  (s.  262  (i)). 

The  master  of  a  British  ship,  registered  or  not,  is  also  bound  to  record 
in  his  log-book  any  birth  or  death  happening  in  his  ship,  and  particulars 
thereof  (s.  254). 

In  collision  actions  (in  spite  of  sec.  239  (6),  above)  official  logs  and 
ordinary  logs  are  not  evidence  for  the  ships  in  which  they  are  kept, 
though  they  are  against  them  (The  Singapore,  1866,  L.  E.  1  P.  C.  378 ; 
The  Henry  Coxon,  1878,  3  P.  D.  156,  ship's  log,  though  the  master  and  mate 
were  both  dead ;  The  Earl  of  Dumfries,  1885,  10  P.  D.  31,  engineer's  log; 
Marsden,  Collisions,  5th  ed.,  (1904  ed.)  288  and  289).  But  books  contain- 
ing entries  by  the  coastguard  and  sent  to  the  coastguard  office  have  been 
admitted  in  evidence  to  prove  the  state  of  the  wind  and  weather  at  the 
time  of  a  collision  {The  Catherina  Maria,  1866,  L.  E.  1  Ad.  &  Ec.  53); 
and  entries  in  lighthouse  logs  have  been  admitted  for  the  same  purpose 
{The  Maria  das  Bores,  1863,  B.  &  L.  27). 

London  Chamber  of  Arbitration.— A  chamber  of 

arbitration  set  up  in  1892  by  the  Corporation  of  the  City  of  London, 
and  controlled  by  a  joint  committee  of  twelve  appointed  in  equal 
proportions  by  the  Corporation  and  the  London  Chamber  of  Commerce. 
The  object  of  the  chamber  was  stated  to  be  "  the  speedy  and  inexpensive 
settlement  of  disputes  arising  in  the  course  of  business  without  having 
recourse  to  litigation."  Parties  submitting  their  disputes  to  this  chamber 
may  have  them  disposed  of  either  by  one  arbitrator,  two  arbitrators  and 
an  umpire,  or  three  arbitrators,  selected  from  a  large  body  of  approved 
arbitrators  conversant  with  commercial  matters ;  a  legal  assessor  is  also 
attached  to  the  chamber,  whose  services  can  be  obtained  when  necessary. 
The  fees  to  arbitrators  and  the  other  costs  payable  are  small.  The  success 
of  this  attempt  to  provide  a  popular  tribunal  of  commerce  has  been  very 
slight,  and  since  the  provision  in  the  High  Court  of  a  Commercial  Court 
{([.v)  there  has  been  less  necessity  for  it.  For  further  information,  see 
London  Chamher  of  Arbitration :  A  Guide  to  the  Law  and  Practice,  with 
Forms,  Shearman  and  Haycraft-Effingham,  Wilson  &  Co.,  1893. 
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Preliminaky. 


The  City  of  London  is  not,  and  never  has  been,  the  seat  of  Govern- 
ment, but  has  always  been  the  mercantile  capital  of  England.  It  is  not 
described  in  Domesday-Book ;  whether  because  it  was  not  manorial,  or 
from  what  other  cause  is  unknown.  In  Saxon  and  mediaeval  times  it 
had  a  quasi-independence,  of  which  the  last  remaining  trace  is  the 
practice  of  meeting  the  Sovereign  at  the  city  boundary  to  present  the 
sword  of  justice.  The  old  practice  of  closing  the  city  gates  on  the  death 
of  a  Sovereign,  and  not  admitting  the  emissaries  of  his  successor  till 
after  request,  has  ceased  with  the  removal  of  Temple  Bar ;  but  the  new 
Sovereign  is  still  solemnly  proclaimed  in  the  City  of  London  as  well 
as  in  Westminster.  The  city  is  at  once  the  most  ancient  municipal 
corporation  in  England  and  the  only  one  which  has  not  been  brought 
under  the  Municipal  Corporation  Acts.  It  was  deliberately  excluded  from 
the  Act  of  1835.  It  is  uncertain  when  and  how  the  city  became  a  legal 
corporation ;  but  whether  as  a  Koman  munieipiuvi  or  a  semi-indepen- 
dent entity  under  the  Saxons,  or  as  a  city  under  the  Norman  kings,  it 
acted  and  was  treated  as  a  distinct  entity.  In  1141  there  is  mention 
of  the  communio  quani  vocant  Loiuloniarum ;  and  the  refusal  of  Matilda 
to  recognise  the  privileges  claimed  by  London,  and  the  friendliness 
of  Stephen,  postponed  the  succession  of  Hen.  ii.  In  1191  John,  in  the 
absence  of  Kich.  L  in  Palestine,  granted  and  instituted  the  "  commune  " 
of  London.  It  is  about  this  date  that  the  title  "  mayor "  (in  France 
always  associated  with  "commune")  first  came  into  use.  The  title  of 
the  city  to  the  full  status  of  a  legal  corporation  was  completed  by  the 
charter  of  Edw.  iv.,  which  empowered  the  city  to  acquire  lands  by 
purchase  and  in  mortmain. 

The  constitution  and  affairs  of  the  corporation  formed  the  subject  of 
full  examination  in  the  report  by  the  Royal  Commissioners  in  1837; 
without  any  result  in  legislation.  In  1855,  after  the  report  of  a  fresh 
Commission  in  1853,  the  Metropolis  Management  Act,  1855,  transferred 
certain  administrative  functions  of  the  city  authorities  to  the  Metro- 
politan Board  of  Works,  from  which  they  have  passed  to  the  London 
County  Council  (see  London  County).  Further  inquiries  liave  since 
been  made,  culminating  in  the  Local  Government  Act,  1888,  which  has 
further  afJected  the  city  in  certain  matters  which  will  be  presently  con- 
sidered in  detail;  and  in  1894  a  Commission  sat  and  reported  on  the 
feasibility  of  amalgamating  the  city  with  the  county  of  London,  in  which 
much  evidence  was  taken  as  to  the  history  and  constitution  of  the  city. 
The  report  is  Pari.  Pap.  1894,  C.  7493.  An  extremely  full  statement 
by  the  city  authorities  was  laid  before  the  Commission. 

Origin. — The  City  of  London  was  a  Koman  city  (municipium — known 
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as  Londinium  Augusta)  and  founded  on  a  Eoman  military  camp  at  a 
point  where  many  of  the  chief  military  roads  met.  The  walls  of  the 
original  camp-city  and  of  the  extended  civil  city  have  been  traced  in 
the  course  of  excavations  for  new  buildings.  It  appears  not  to  havo 
been  destroyed  by  the  Anglo-Saxon  invasion,  nor  immediately  absorbed 
into  any  Anglo-Saxon  kingdom,  but  to  have  remained  a  city  with  a 
territorium  extending  to  "Mile  End"  on  the  east,  into  Kent  on  the 
south,  Hampstead  on  the  north,  and  to  Staines  on  the  west.  The 
judicia  civitcdis  Lundonice  of  Athelstane's  reign  indicate  that  it  had  then 
corporate  rights  independently  of  any  charter,  as  a  distinct  civitas  or  com- 
mimitas,  and  legislative  authority,  exercised  by  its  bishops  and  port-reeves, 
and  that  its  laws  contained  elements  perhaps  of  Eoman  and  certainly 
not  of  Teutonic  origin.  In  886  it  was  governed  by  an  "alderman,"'' 
and  by  bishop,  port-reeve  and  burghers,  at  the  Conquest,  when  it 
received  the  first  of  its  120  charters  (the  latest  temp.  Geo.  ii.).  It 
has  always  been  a  separate  franchise  or  county,  distinct  from  and  for 
long  supreme  over  Middlesex,  and  extending  for  some  purposes  into 
Southwark. 

Area  and  Population. 

The  area  of  the  city  is  671  acres  only.  It  comprises  the  space  within 
the  old  city  walls,  and  certain  liberties  outside  that  area,  and  also  for 
certain  purposes  the  Inner  and  Middle  Temples  (62  &  63  Vict.  c.l4,  s.  22) ; 
and  the  borough  of  Southwark  is  in  what  may  be  termed  a  semi-detached 
condition  (see  post,  p.  40.0). 

The  area  is  divided  into  twenty-five  wards,  for  each  of  which  (except 
that  of  Bridge  Without)  a  wardmote  exists,  held  for  elections  on  St. 
Thomas's  Day,  21st  December.  A  grand  Court  of  Wardmote  is  held 
annually  on  Plow  Monday  to  receive  and  consider  the  returns  of  the 
different  wards. 

The  boundaries  of  some  at  least  of  the  wards  march  with  the 
lines  of  the  earlier  and  later  Eoman  walls  of  the  city.  The  latest 
theory  of  the  wards  is  that  they  are  relics  of  the  Eoman  government  of 
the  city,  Englished  by  being  granted  moots  and  made  administrative 
units.  There  are  also  three  areas  known  as  precincts,  and  there  were 
also  a  number  of  sokes  within  the  city  (e.g.  Port-soken,  originating  in  a 
charter  of  Edward  the  Confessor),  which  were  little  islands,  mainly  of 
Norman  origin,  ultimately  absorbed  in  the  wards. 

The  sleeping  population  of  the  city  in  1901  was  29,923;  its  day 
population  is  over  300,000. 

Administration. 

The  Lord  Mayor. — The  council  is  presided  over  by  a  Lord  Mayor,  who 
is  selected  from  among  those  aldermen  who  have  also  served  the  office  of 
sheriff.  The  title  of  mayor  as  chief  officer  of  the  city  can  be  traced  back 
to  1189,  and  is  referred  to  in  charters  before  1215.  The  charter  of  King 
John  of  1215,  granted  and  confirmed  to  the  "barons"  of  the  city  of 
London  the  right  to  choose  every  year  a  mayor  "  so  as  when  he  shall 
be  chosen  to  be  presented  to  us  or  to  our  justiciar  if  we  shall  not  be 
present."  He  is  elected  on  29th  September,  in  common  hall,  by  the 
liverymen,  and  admitted  and  sworn  in  on  8th  November  (1751,  c.  30,  s.  4), 
and  on  that  day  presented  to  the  Lord  Chancellor.  On  9th  November  he 
is  presented  to  the  High  Court  in  lieu  of  the  justiciar  and  the  old  Court 
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of  Exchequer,  on  which  his  induction  into  office  is  complete  (1750,  c.  24, 
s.  48  ;  1881,  c.  68,  s.  17).  On  his  installation  in  the  Guildhall  he  receives 
for  the  day  a  sceptre,  said  to  date  from  Saxon  times  and  to  be  of  Saxon 
workmanship.  He  is  summoned  to  the  Privy  Council  on  the  demise  of 
the  Crown,  a  practice  probably  due  to  the  mediaeval  claim  of  right  to 
assist  at  the  election  of  the  Sovereign.  The  Lord  Mayor  has  the  power 
of  lord  lieutenant  for  the  city,  which  has  a  commission  of  lieutenancy 
and  its  own  militia.  See  13  Car.  ii.  c.  13,  s.  16  (on  "Euffhead"),  which 
are  maintained  out  of  the  Trophy  Tax  (1  Geo.  iv.  c.  100 ;  1907,  c.  cxl. 
s.  16). 

Virtute  officii  he  is  entitled  to  the  right  of  special  access  to  the 
Sovereign,  and  to  present  petitions  at  the  Bar  of  the  House  of  Commons. 

He  is  perpetual  escheator  and  coroner  for  the  City  of  London  and 
Southwark,  and  is  clerk  of  the  markets,  and  admiral  of  the  Port  of 
London,  and  he  was,  until  1894  (57  &  58  Vict.  c.  clxxxvii.),  chairman 
of  the  Thames  Conservancy,  in  recognition  of  the  ancient  jurisdiction 
of  the  city  for  "  conservation  and  correction  "  of  the  Thames. 

He  presides  virtute  officii  (1)  over  the  Court  of  the  Mayor  and  Alder- 
men of  the  Inner  Chamber,  commonly  called  the  Court  of  Aldermen ; 
(2)  over  the  Court  of  Common  Council,  and  summons  and  usually  attends 
all  the  meetings,  but  may  appoint  an  alderman  to  act  as  his  deputy. 
His  importance  and  functions  correspond  rather  to  those  of  a  continental 
maire  or  burgomaster  than  to  those  of  the  mayor  of  an  ordinary  English 
municipal  borough. 

The  Co2irt  of  Aldermen. — The  title  alderman  is  Saxon;  an  alder- 
man existed  in  London  as  early  as  886,  and  a  body  of  aldermen 
certainly  existed  in  the  thirteenth  century.  The  origin  of  the  office 
as  it  now  exists  in  London  is  uncertain.  It  is  by  some  students 
identified  with  that  of  judex  or  "  lawman "  found  in  other  old  towns, 
and  by  others  with  the  optimates  or  governor  of  a  Eoman  municipium, 
referred  to  at  the  Conquest  as  the  senate,  as  distinguished  from  the 
people  of  London.  The  Court  of  Aldermen  may  represent  this  senate. 
The  aldermen  of  London  are  twenty-six  in  number,  at  one  time  annually 
elected  (charter  Edw.  ii.),  but  now  elected  ad  vitam  aut  culpam  (17  Rich.  ii. 
c.  2)  for  one  of  the  twenty-six  city  wards,  by  the  electors  qualified  to 
vote  for  common  councilmen.  Southwark,  or  the  ward  of  Bridge  Without, 
has  no  constituency,  and  the  senior  elected  alderman  usually  succeeds 
to  the  aldermanship  of  this  ward.  An  alderman,  if  insolvent,  can  be 
removed  (1849,  c.  xciv.). 

The  Court  of  Aldermen  consists  of  all  the  aldermen,  presided  over 
by  the  Lord  Mayor  or  his  locum  tenens,  which  sits  in  public,  with 
a  quorum  of  thirteen.  The  Court  is  of  record,  and  its  proceedings  have 
been  regularly  recorded  and  kept  since  1495.  It  has  four  standing 
committees  for  (1)  general  purposes,  (2)  gaols,  (3)  privileges,  (4)  finance, 
each  composed  of  all  the  aldermen,  but  having  a  quorum  of  three.  The 
committees  have  a  limited  power  of  authorising  payments. 

The  Court  has  the  appointment — 

(1)  Of  visiting  justices  for  Holloway  gaol  (1877,  c.  2).  Newgate  gaol 
has  been  demolished  and  the  new  Central  Criminal  Court  is  built  on  its 
site; 

(2)  Of  the  recorder,  subject  to  approval  by  the  Crown  as  to  his 
judicial  duties  (1888,  c.  41,  s.  42  (14)); 

(3)  Of  the  steward  of  Southwark ; 

(4)  Of  the  clerks  and  officers  of  the  City  Police  Courts ; 
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(5)  Of  two  members  of  the  Court  to  sit  on  valuation  appeals  (1888, 
c.  41,  s.  42  (10)).     This  provision  is  prospectively  repealed  (1907,  c.  cxl! 

S.  Auj. 

It  has  also  power  to  remove  the  city  commissioner  of  police  in  case 
of  misconduct. 

The  general  powers  of  the  Court  are — 

{a)  Jurisdiction  over  the  livery  companies  or  trade  guilds  (see 
Common  Hall,  post,  p.  403) ; 

(h)  Jurisdiction  to  appoint  special  constables ; 

(c)  Cognisance  as  to  the  election  and  return  of  all  persons  selected 
for  office  at  a  wardmote.  It  may  even  reject  an  improper  person  elected 
by  a  ward.  The  disqualifications  for  election  are  stated  in  an  Act  of 
1851  (14  &  15  Vict.  c.  XV.  s.  9). 

{d)  Kegulation  of  the  city  police  force. 

{e)  Grant  of  licences  under  the  Petroleum  Acts,  34  &  35  Vict.  c.  105, 
s.  8). 

(/)  The  local  administration  in  the  city  of  the  Weights  and  Measures 
Acts,  41  &  42  Vict.  c.  49,  ss.  40,  50,  64. 

{g)  The  local  administration  of  the  Explosives  Act,  1875,  38  &  39  Vict» 
c.  17,  s.  67. 

It  has  power  to  authorise  expenditure  and  payment  of  money  relative 
to  its  special  duties,  by  orders  on  the  city  chamberlain.  The  jury  lists 
in  the  city,  prepared  by  the  secondary,  are  submitted  to  two  aldermen  in 
special  sessions  for  examination  and  certification  (1907,  c.  cxl.,  s.  26). 

Each  alderman  has  the  rule  and  government  of  his  ward,  and  presides 
by  himself  or  his  deputy  over  the  wardmote,  an  assembly  of  all  the 
inhabitants  of  the  ward,  for  the  correction  of  defaults,  the  removal  of 
nuisances,  and  the  promotion  of  the  well-being  of  the  ward,  and  acting 
much  as  a  Court  leet,  but  apparently  not  of  manorial  origin.  He  also 
signs  the  lists  of  qualified  ward  electors  (1860,  c.  i.  s.  5). 

The  Court  of  Common  Council. — The  administrative  and,  to  a  certain 
extent,  the  legislative  body  of  the  Corporation  of  the  City  of  London, 
except  as  elsewhere  stated,  is  the  Court  of  the  Lord  Mayor,  Aldermen, 
and  Commoners  of  the  City  of  London  in  common  council  assembled, 
usually  styled  the  Court  of  Common  Council. 

It  can  be  traced  as  existing  in  1273,  and  has  by  ancient  custom, 
confirmed  by  charter  in  1341,  power  to  legislate  as  to  the  customs  of  the 
city,  and  to  make  by-laws  {e.g.  as  to  building),  subject  to  the  general  law  of 
the  land  and  the  testing  powers  of  the  High  Court.  Its  numbers  have 
varied  from  time  to  time,  and  it  was  for  a  time  elected  by  trade  guilds, 
but  since  1384  has  been  elected  by  the  electors  of  the  wards. 

It  consists  of  the  twenty-six  aldermen  and  two  hundred  and  six 
common  councillors,  presided  over  ex  officio  by  the  Lord  Mayor. 

The  councillors  are  elected  for  twenty-five  wards  by  (1)  voters  on 
the  Parliamentary  register  for  the  city,  including  £10  occupiers,  house- 
holders, lodgers,  servants,  and  liverymen  of  the  City  Guilds,  who  have 
become  freemen  of  the  city ;  and  (2)  persons  who,  if  resident,  would  have 
been  on  the  Parliamentary  register  (1867,  c.  5  ;  Pari.  Pap.  1894,  C.  7493, 
i.  p.  192).  The  candidates  are  nominated  on  St.  Thomas's  Day,  21st 
December,  and  the  election,  if  contested,  is  on  the  next  day,  and  the 
poll  is  by  ballot  (1887,  c.  xiii.). 

The  qualification  for  election  is  regulated  by  a  local  Act  (1849, 
c.  xciv.  ss.  5,  9).  The  office  is  annual.  The  elections  are  subject  to 
Part  4  of  the  Municipal  Corporations  Act,  1882  (c.  50),  and  to  the 
VOL.  VIII.  26 
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Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  (c.  70, 
s.  35). 

The  quorum  of  the  council  is  forty,  including  two  aldermen,  and  the 
Lord  Mayor  or  his  locum  teneTis  must  be  present. 

The  procedure  is  regulated  by  Standing  Orders  made  by  the  Court. 

The  Court  appoints  numerous  committees  for  special  business.  The 
committees  have  been  recast  in  consequence  of  the  transfer  of  the 
powers  of  the  Commissioners  of  Sewers  in  1898  (60  &  61  Vict.  c. 
cxxxiii.). 

The  Court  appoints  all  corporation  officers  except  those  appointed 
by  the  Courts  of  Aldermen  or  of  Common  Hall. 

In  1898  the  Common  Council  took  over  all  the  powers  and  duties 
of  the  Commissioners  of  Sewers  created  by  local  and  general  Acts 
beginning  in  1666,  and  now  discharges  all  municipal  functions,  except 
those  exercised  by  the  Court  of  Aldermen  and  the  London  County 
Council. 

These  functions  fall  into  three  classes: — 

1.  Those  possessed  by  borough  councils  in  other  parts  of  the 
administrative  county — 

Adulteration  and  sale  of  food,  including  horseflesh. 

Baths  and  washhouses. 

Burial  grounds. 

Canals  fencing  (1898,  c.  16). 

Cleansing  and  lighting  (1848,  c.  clxiii. ;  1851,  c.  xci. ;  1867,  c.  134,  s.  23). 

Dairies  (1891,  c.  76.     See  1899,  c.  14,  s.  5  (1),  Sched.  1). 

Education  (1903,  c.  24,  ss.  2,  4). 

Highways. 

Public  health  (1891,  c.  76,  s.  133). 

Public  libraries  and  museums. 

Sewers  (other  than  main). 

Sky  signs  (1894,  c.  ccxiii.  s.  128 ;  and  see  1899,  c.  14,  s.  5  (1),  Sched.  2. 

Valuation  and  Rating  (1907,  c.  cxl.). 

2.  Those  possessed  in  other  parts  of  London  by  the  County  Council —     _  ^ 

Bridges  (Blackfriars,  London,  Southwark,  Tower). 

Buildings  (1894,  c.  ccxiii.  ss.  164,  165). 

Contagious  diseases  (home  animals)  (1869,  c.  70,  s.  28 ;  1894,  c.  58). 

Dangerous  structures  (1894,  c.  ccxiii.  s.  104). 

Gas  testing  (1868,  c.  xxv.  s.  32). 

Infant  life  protection  (1897,  c.  57,  s.  15,  Schedule). 

Locomotives  on  highways  (1878,  c.  77  ;  1903,  c.  36,  ss.  9  (4),  10). 

Lodging  houses  for  working  classes  (1890,  c.  70). 

Lunatic  asylums  (1890,  c.  5,  s.  240). 

Offensive  trades  (1891,  c.  76,  s.  19). 

Open  spaces  (1863,  c.  13,  s.  1  ;  1877,  c.  35,  s.  7;  1881,  c.  34,  s.  12). 

Overhead  wires  (1891,  c.  Ixxvii.  s.  4). 

Reformatories  and  industrial  schools  (1866,  c.   117,  s.  3;  1888,  c.  41, 

8.  41  (1)). 

Shop  hours  regulation  (1892,  c.  62). 
Slaughter-houses  (1874,  Vict.  c.  67  ;  1891,  c.  76,  s.  142). 
Street  improvements  (1817,  c.  xxix.). 
Tramways. 

Unhealthy  areas  (1890,  c.  70). 

Water  supply  (supervising)  (1871,  c.  113.     But  see  1899,  c.  14,  s.  5  (2), 
Sched.  2;  1902,  c.  41). 
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Under  the  London  Government  Act,  1899,  there  is  power  for  the 
Local  Government  Board  on  the  joint  application  of  the  corporation  to 
transfer  by  provisional  order  any  power  from  the  County  Council  and 
the  corporation,  or  vice  versd  (62  &  63  Vict.  c.  14,  s.  57). 

3.  Those  possessed  by  no  other  authority  in  the  administrative 
county — 

{a)  Port  sanitary  authority  (1891,  c.  76,  s.  Ill),  including  importation  of 
foreign  animals,  and  enforcement  of  quarantine  regulations  (1896,  c.  19). 
{b)  Markets.     See  London  County. 

By  the  City  of  London  (Union  of  Parishes)  Act,  1907  (c.  cxl.),  pro- 
vision has  been  made  for  creating  a  single  civil  parish  of  the  City  of 
London,  and  for  transferring  to  the  Court  of  Common  Council  all  the 
property,  powers,  duties,  and  liabilities  of  the  vestries  of  the  existing 
parishes  (named  in  a  schedule  to  the  Act),  except  those  relating  to 
ecclesiastical  affairs  or  charities,  and  for  substituting  wards  for  parishes 
as  the  electoral  unit  for  poor  law  purposes. 

The  Court  of  Common  Hall. — The  full  style  of  this  Court  is  "the 
meeting  or  assembly  of  the  mayor,  aldermen,  and  liverymen  of  the 
several  companies  of  the  City  of  London  in  common  hall  assembled." 
The  Court  consists  of  the  Lord  Mayor  or  his  locum  tenens,  four  aldermen 
at  least,  the  sheriffs,  and  all  the  freemen  of  the  city  (about  9000)  who 
are  liverymen  of  the  seventy-six  city  companies  which  have  a  livery. 
The  guilds  in  the  city  in  mediaeval  times  took  the  place  of  frank-pledge 
in  early  or  burghal  England.  They  were  reconstituted  by  charters  in 
the  times  of  the  Tudors  and  of  subsequent  Sovereigns. 

The  functions  of  the  Court  are — 

(1)  To  nominate  two  aldermen  for  whom  the  Court  of  Aldermen 
selects  a  Lord  Mayor; 

(2)  To  elect  the  sheriffs,  city  chamberlain,  bridge  masters,  and 
auditors  of  the  chamberlain's  and  bridge  masters'  accounts  (Pari.  Pap., 
1894,  C.  7463,  i.  pp.  200,  201).  In  other  words,  it  is  a  body  for  election 
and  audit,  and  not  for  administration.  It  is  considered  to  be  an  intra- 
mural development  of  the  Anglo-Saxon  folk-moots,  and  temp.  Edw.  ii. 
was  held  in  the  open  air  on  the  east  side  of  St.  Paul's,  close  to  Paul's 
Cross,  and  was  summoned  by  the  cathedral  bell.  In  the  Middle  Ages 
there  were  three  chief  folk-moots  at  Michaelmas,  to  know  who  was  the 
sheriff  (now  to  choose  the  mayor),  at  Christmas,  and  at  midsummer.  It 
is  now  distinct  from  the  Court  of  Hustings  (though  that  also  is  believed 
to  have  developed  from  the  folk-moot  acting  as  a  Court  of  justice),  and  its 
administrative  functions  have  passed  to  the  ward-moots  and  the  Court 
of  Common  Council.  It  meets  at  the  Guildhall  (which  at  an  early  date 
became  the  common  hall  or  town  hall)  twice  a  year,  on  24th  June  and 
29th  September.  The  elections  are  by  show  of  hands,  or,  if  demanded, 
by  poll,  under  the  City  of  London  Ballot  Act,  1887  (c.  xiii.). 

Corporate  Officers. — London  is  exceptional  in  having  two  sheriffs  (as 
Rome  had  two  consuls).  They  were  once  appointed  by  the  Crown,  but 
have  for  centuries  been  elected  annually  by  the  Court  of  Common  Hall, 
subject  to  approval  by  the  Crown.  Until  1889  (1888,  c.  41,  ss.  41  (8),  42  (6) 
they  also  acted  as  Sheriffs  of  Middlesex,  which  was  said  to  have  been  let 
to  farm  to  the  City  of  London,  a  mode  of  royal  recognition  of  the  fact 
that  in  Konian  times  it  formed  part  of  the  territorium  of  the  city.  The 
recorder  is  elected  by  the  Court  of  Aldermen,  but  may  not  discharge 
judicial  duties  unless  approved  by  the  Crown  (see  Central  Criminal 
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Court).  He  is  at  once  judge  and  chief  law  officer  of  the  city,  and  when 
necessary,  certifies  to  the  High  Court  the  customs  of  London. 

The  common  Serjeant  is  now  appointed  by  the  Crown  (see  Common 
Sergeant). 

The  city  remembrancer  is  elected  by  the  Court  of  Common  Council 
annually.  Apart  from  his  ceremonial  duties,  he  acts  as  parliamentary 
agent  for  the  corporation,  and  as  law  adviser. 

The  city  chamberlain  is  elected  by  the  Court  of  Common  Hall 
annually.  He  is  the  head  of  the  Chamber  of  London,  and  is  responsible 
for  the  city  accounts.  He  also  keeps  the  roll  of  freemen,  and  a  Court  for 
determining  differences  between  masters  and  apprentices,  taken  under 
the  custom  of  London,  is  held  before  him  and  the  comptroller,  with  power 
to  imprison  for  not  over  three  months  in  Bridewell,  subject  to  appeal  to 
the  Mayor's  Court  of  London. 

The  secondary  is  elected  annually  by  the  Court  of  Common  Council. 
He  acts  as  under-sheriff  and  as  bailiff  for  South wark,  and  executes  writs 
of  inquiry,  and  hears  compensation  cases  under  the  Lands  Clauses  Acts. 
After  March  31,  1907,  he  will  take  over  the  powers  and  duties  of  the 
ward  clerks  as  to  jury  lists,  and  will  prepare  one  jury  list  for  the  civil 
parish  of  the  city,  and  submit  for  examination  and  certification  to 
justices,  aldermen  of  the  city  in  special  session  (1907,  c.  cxl.,  s.  26). 
Under  the  same  Act  (s.  11)  he  takes  over  from  the  parish  overseers 
the  preparation  of  the  lists  of  voters  for  the  city. 

The  town  clerk  is  elected  annually  by  the  Court  of  Common  Council. 

Judicial  Arrangements. 

1.  Criminal  Justice — Summary. — The  only  justices  of  the  peace 
qualified  to  act  and  acting  for  the  City  of  London,  are  the  Lord  Mayor 
and  aldermen,  who,  by  their  election,  become  justices  by  charter  of 
1742  (15  Geo.  ii.).  An  alderman  of  London,  like  a  stipendiary  magis- 
trate, may  sit  alone  to  deal  with  matters  which  must  in  other  districts 
be  dealt  with  before  two  justices.  This  right  has  existed  since  1600 
(42  Eliz.  c.  2),  and  is  recognised  by  the  Indictable  Offences  Act,  1848, 
and  the  Summary  Jurisdiction  Acts.  Two  Courts  sit  daily  in  the  city, 
one  at  the  Mansion  House  Justice  Eoom  before  the  Lord  Mayor,  and  the 
other  at  the  Guildhall  Justice  Eoom,  presided  over  by  the  alderman  on 
the  rota.  At  the  latter  Court  summonses  under  the  City  Police  Acts 
are  taken  twice  a  week.  The  procedure  is  regulated  by  the  Indictable 
Offences  Act,  1848,  and  the  Summary  Jurisdiction  Acts. 

Coroner. — The  Lord  Mayor  is  the  coroner  for  the  city  and  South  wark, 
but  the  deputy  (and  acting)  coroner  is  appointed  and  paid  by  the  Court 
of  Common  Council.  Under  a  local  Act  of  1888,  c.  xxxviii.,  the  city 
coroner  may  hold  inquests  as  to  the  cause  of  fires,  and  may  commit  for 
trial  on  an  inquisition  charging  arson. 

Quarter  Sessions. — The  City  Court  of  Quarter  Sessions  is  styled  the 
Court  of  the  Lord  Mayor  and  Aldermen  of  London.  It  was  created  by 
charter  in  1462,  and  consists,  under  charter  of  1742,  15  Geo.  li.,  of  the 
Ix)rd  Mayor,  aldermen,  and  recorder.  It  seems  to  be  confused  in  the 
Local  Government  Act,  1888,  s.  100,  with  the  Court  of  Aldermen. 

It  sits  usually  eight  times  a  year  to  hear  appeals  and  deal  with 
estreats  (1822,  c.  46)  and  for  other  business;  but  indictable  offences 
committed  in  the  city  are  tried  at  the  Central  Criminal  Court.  The 
quorum  consists  of  the  Lord  Mayor,  or  his  locum  tenens  or  the  recorder, 
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and  at  least  three  aldermen.  Appeals  are  rare  (Pari.  Pap.  1894,  C.  7493, 
i.  pp.  248,  249). 

The  aldermen  as  justices  administer  the  Licensing  Acts  (1872,  c.  94, 
s.  74 ;  1874,  c.  49  ;  1902,  c.  28 ;  1904,  c.  23).  The  alderman  of  the  ward 
in  which  the  premises  affected  lie,  makes  a  special  report  on  the  propriety 
of  the  application.  They  do  not  hear  rating  appeals,  but  two  members  of 
the  Court,  selected  by  the  Court,  may  sit  at  the  London  County  Sessions 
to  hear  valuation  appeals  as  to  property  in  the  city  (1888,  c.  41,  s.  42 
(10)).  This  arrangement  will  come  to  an  end  on  March  31,  1908  (1907, 
0.  cxl.)  Those  appeals  which  would,  in  the  case  of  an  ordinary  Quarter 
Sessions  borough,  pass  to  the  town  council,  have  been  transferred  to  the 
Common  Council  (ss.  35,  41  (1)  (a),  (2)).  Those  which  in  such  a  borough 
would  pass  to  a  County  Council  have  passed  to  the  London  City  Council 
(ss.  3,  35,  41  (1)  (5)). 

The  justices  and  Quarter  Sessions  of  the  new  county  of  London 
have  no  jurisdiction  in  the  City  of  London,  but  a  commission  con- 
ferring such  jurisdiction  can  be  issued  by  the  Crown,  with  the  assent 
of  the  mayor,  commonalty,  and  citizens  (s.  40  (3)). 

Central  Criminal  Court. — The  history  and  constitution  of  this  Court 
is  dealt  with  under  the  title  Central  Criminal  Court,  Vol.  II.  p.  611. 
The  Lord  Mayor  and  all  the  aldermen,  and  the  recorder  and  common 
Serjeant,  and  the  present  judges  of  the  City  of  London  Court  are  in  the 
commission  of  this  Court.  The  lay  commissioners  do  not  now  take  any 
active  part  in  the  trial  of  indictments;  but  their  jurisdiction  to  do  so 
is  undoubted.  The  corporation,  in  1906,  completed  a  new  court-house 
on  the  site  of  Newgate  Prison. 

2.  Civil  Justice. — High  Court. — Special  sittings  of  the  judges  of  the 
superior  Courts  for  the  trial  of  actions  were  held  at  the  Guildhall  until 
the  transfer  of  the  superior  Courts  from  Westminster  Hall  to  the  Eoyal 
Courts  of  Justice.  They  were  then  discontinued  for  a  time,  and  London 
sittings  at  the  Eoyal  Courts  substituted.  They  were  resumed  in  1891 
(54  &  55  Vict.  c.  14)  with  the  object  of  dealing  with  commercial  busi- 
ness. This  experiment  failed,  mainly  through  the  action  of  judges  and 
counsel,  and  the  sittings  were  discontinued,  and  their  place  has  been 
taken  mainly  by  the  Commercial  Court,  organised  in  1891  (K.  S.  C, 
Order  36,  rr.  29<x,  29  Z>).  But  sittings  for  trial  of  causes  with  special 
jurors  from  the  city  of  London  are  held  when  required. 

Mayors  Court. — The  Mayor's  Court  is  an  ancient  Court  of  Record 
held  by  custom  in  the  outer  chamber  of  the  Guildhall,  having  equitable 
as  well  as  common-law  jurisdiction  by  custom  and  statute,  and  exclusive 
jurisdiction  as  to  many  causes  arising  out  of  city  customs.  The  juris- 
diction has  been  extended  under  the  Mayor's  Court  Act  (1857,  c.  157 ; 
the  Judicature  Act,  1873,  c.  66,  s.  89),  and  by  orders  under  the  Arbitra- 
tion Act,  1889,  and  the  Partnership  Act,  1890  (St.  R.  &  0.,  Rev.  1904, 
vol.  vi.,  tit.  "  Inferior  Court,"  E.).  The  mayor  and  aldermen  are  the 
nominal  judges,  but  the  Court  is  held  before  the  recorder  or  the  common 
Serjeant,  or  by  an  assistant  judge  appointed  by  the  recorder  (1874, 
0.  86,  s.  7).  It  has  also  registrars,  who  are  the  taxing-officers,  and 
serjeants-at-mace  to  execute  process. 

It  has  jurisdiction  (concurrent  with  the  High  Court)  to  any  amount 
in  personal  actions  (but  not  in  replevin),  subject  to  a  power  to  remove 
the  case  by  certificate,  if  the  case  is  fit  to  be  tried  in  the  High  Court 
{Banks  v.  Hollingsworth,  [1893]  1  Q.  B.  442).  But  the  cause  of  action 
must  arise  wholly  or  in  part  within  the  city,  except  in  actions  for  debt 
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and  dajnages  not  exceeding  £50,  where  the  defendant  or  one  defendant 
dwelt  or  carried  on  business  in  the  city  when  the  action  was  brought, 
or  six  months  next  before  it  was  brought  (see  Bead  v.  Brown,  1888, 
22  Q.  B.  D.  128;  1857,  c.  157,  s.  12). 

Its  powers  as  to  Foeeign  Attachment  are  dealt  with  in  Vol.  VI. 
p.  159.  Where  it  proceeds  without  jurisdiction,  the  remedy  is  by  writ 
of  prohibition,  which  is  of  right  before  judgment,  but  discretionary  after- 
wards {Broad  v.  Perkins,  1888,  21  Q.  B.  D.  533 ;  Bowler  v.  Barherton 
Syndicate,  [1897]  1  Q.  B.  164),  or  by  plea  to  the  jurisdiction  in  actions 
for  more  than  £50. 

The  procedure  is  regulated  by  the  Act  of  1857,  and  by  rules  made 
in  1892,  under  the  Local  Courts  of  Kecord  Act,  1872  (St.  R  &  0., 
Rev.  1904,  vol.  vi.,  tit.  "  Inferior  Court,"  E),  and  the  costs  are  regulated 
by  an  order  of  1890.  The  pleadings  in  use  are  those  of  the  Courts  of 
Chancery  and  Common  Law  before  the  Judicature  Acts  (see  Concessit 
Solvere,  Vol.  III.  p.  408).  The  Court  itself  can  grant  new  trials. 
Appeals  lie  from  a  final  judgment  on  claims  over  £20,  on  giving  security 
for  costs  {Morgan  v.  Boivler,  [1894]  1  Q.  B.  236).  They  lie— (1)  in 
case  of  error  on  the  record,  e.g.  demurrers,  to  the  Court  of  Appeal 
{Le  Blanch  v.  Reuters,  1876,  1  Ex.  D.  408);  (2)  in  other  cases  to  the 
King's  Bench  Division  (1873,  c.  66,  s.  43). 

The  proceedings  on  appeal  are  regulated  by  E.  S.  C,  Orders  58,  59, 
and  are  no  longer  by  special  case.  Leave  to  appeal  from  the  Court 
below  is  needed  where  the  claim  is  under  £20  {Eder  v.  Levy,  1889, 
17  Q.  B.  D.  210).  As  to  time  for  appeal,  see  Kirhy  v.  North  British 
and  Mercantile  Insurance  Co.,  [1896]  2  Q.  B.  99. 

The  business  of  the  Court  is  very  considerable.  The  very  numerous 
decisions  on  its  practice  are  collected  in  Glyn  and  Probyn's  Mayors  Court 
Practice  (see  Hall  v.  Launspach,  [1897]  1  Q.  B.  573). 

The  City  of  London  Court  was  created  by  the  City  of  London  Small 
Debts  Extension  Act,  1852,  15  Vict.  c.  77.  Under  that  Act  it  took  over 
business  discharged  by  the  now  disused  customary  Sheriffs'  Courts  for 
the  Poultry  Compter  and  the  Giltspur  Street  Compter.  It  received  the 
name  of  the  City  of  London  Court  in  1867  (c.  cxlii.),  and  is  now  to  all 
intents  and  purposes  a  County  Court,  and  the  judges  formerly  elected 
and  paid  by  the  Common  Council  are  now  appointed  by  the  Crown 
(1888,  c.  41,  s.  42  (14);  c.  43,  s.  185).  The  registrar  is  appointed  by, 
and  accountable  to,  the  Common  Council.  The  Court  has  vmder  its 
special  Act  jurisdiction  where  the  defendant  is  "  employed  "  in  the  city, 
or  has  been  so  within  six  months  of  accrual  of  the  cause  of  action 
{Kutner  v.  Phillips,  [1891]  2  Q.  B.  267). 

It  has  also  jurisdiction  in  Admiralty,  and  to  wind  up  companies,  and 
in  certain  cases  of  city  municipal  elections  (1887,  c.  13).  The  judge  can 
appoint  a  deputy  (1872,  c.  86,  and  1888,  c.  43). 

The  fees  of  the  Court  go  to  the  corporation.  Since  1871  they  have 
been  the  same  as  in  other  County  Courts  (1871,  c.  3 ;  1888,  c.  43,  s.  185). 
The  Court  of  Hustings  existed  at  the  Conquest.  Its  name  is  said  to 
be  derived  from  Hus-ting,  and  its  origin  to  be  in  the  meetings  of  the 
householders  of  the  city  sitting  in  judgment,  while  the  folk-moot 
became  the  Court  of  Common  Hall  {ante,  p.  403).  It  was  held  before 
the  mayor  and  sheriffs  (1)  for  pleas  of  land,  (2)  for  common  pleas,  and 
(3)  on  appeal  from  the  Sheriff's  Court.  Judgment  was  pronounced  by  the 
recorder.  It  was  also  the  Court  for  probate  and  registry  of  wills  and 
deeds  in  the  city;  but  enrolment  of  wills  ceased  in  1668.     Its  abolition 


LONDON  CITY  407 

was  proposed  in  1867  and  1871  (Pari.  Pap.  1894,  C.  7463,  i. ;  City 
Statement,  pp.  96-98).  It  is  not  extinct,  and  could  still  be  used  for 
registration.     Its  records  are  at  the  Guildhall. 

Police. 

The  City  of  London  maintains  a  separate  police  force  under  local 
Acts.  The  force  is  under  the  command  of  a  commissioner  appointed  by 
the  Common  Council,  subject  to  approval  of  the  Crown,  but  removable 
by  the  Crown  or  by  the  Court  of  Aldermen,  for  misconduct.  The 
organisation  of  the  force,  including  the  appointment  and  dismissal  of 
constables  and  the  regulation  of  traffic,  is  in  the  hands  of  the  com- 
missioner, subject  to  regulation  by  the  Court  of  Aldermen  and  the 
Home  Secretary  (1839,  c.  xciv.  s.  3;  1863,  c.  ccvi.;  1867,  c.  134). 

The  City  Police  Act,  1839,  c.  xciv.,  closely  resembles  the  Metro- 
politan Police  Act,  1839,  c.  47,  but  contains  a  few  special  provisions 
for  offences. 

The  expense  of  the  police  force  is  paid,  one-quarter  by  the  Common 
Council  out  of  the  corporate  funds,  and  three-quarters  by  police  rate 
levied  on  the  wards ;  subject  to  a  contribution  from  the  Local  Taxation 
Grant. 

There  is  a  Police  Committee  of  the  Common  Council  (somewhat 
similar  to  the  Watch  Committee  of  an  ordinary  borough),  whose  duties 
are — 

(1)  To  appoint  a  police  surgeon,  and  fix  the  number  of  the  police 
force ; 

(2)  To  provide  and  build  police  stations ; 

(3)  To  provide  accoutrements  and  pay  pensions ; 

(4)  To  regulate  the  police  rates  for  each  ward. 

In  regard  to  regulations  as  to  fire,  etc.,  see  London  County. 

Poor  Law. 

The  city  is  a  poor  law  union  for  which  guardians  are  elected,  under 
the  provisions  of  the  Local  Government  Act,  1894. 

It  contributes  to  the  Metropolitan  Common  Poor  Pund,  and  is 
represented  on  the  Metropolitan  Asylums  Board. 

Questions  of  poor  law  settlement  are  dealt  with  by  two  aldermen 
at  the  Guildhall  Police  Court. 

The  guardians  have  hitherto  received  the  precepts  of  the  London 
County  Council  for  levy  of  the  portion  of  the  rate  of  the  administrative 
county  leviable  on  the  city,  and  it  has  been  collected  by  the  overseers  of 
the  city  parishes  (Pari.  Pap.  1894,  C.  7493,  p.  48).  The  existing  parishes 
are  named  in  the  schedule  to  the  Act  of  1907  {ante,  p.  403). 

If  the  overseers  failed  to  pay  union  contributions,  they  were  dealt 
with  by  the  aldermen  acting  as  justices  under  the  Poor  Rate  Act,  1839, 
c.  84,  s.  1. 

The  functions  of  the  guardians  and  parish  overseers  and  officials 
as  to  assessment,  value,  and  collection  will,  on  April  1,  1908,  be  trans- 
ferred to  the  corporation  under  a  local  Act  (1907,  c.  cxL);  and  the  city 
will  then  form  a  single  civil  parish  of  which  the  corporation  will  be  the 
overseers. 

Contributions  are  made  to  the  poor  rates  of  the  City  of  Loudon  Union, 
by  the  Inner  and  Middle  Temples  (1875,  c.  61,  s.  43). 
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Property,  Finance,  and  Rating. 

The  corporate  expenses  of  the  city  are  paid  out  of  the  city  cash. 
After  March  31,  1908,  there  will  be  levied  in  the  city  a  general  rate 
which  will  include  the  rates  hitherto  described  as  sewer  rate,  consolidated 
rate,  police  rate,  and  rates  for  militia  (the  Trophy  Tax,  1  Geo.  iv.  c.  100). 
But  the  charge  does  not  warrant  increase  of  any  rate  to  be  included 
in  the  general  rate  above  the  poundage  allowed  in  the  case  of  police 
and  sewers  by  the  City  Police  Act,  1839,  or  the  City  Sewers  Act,  1848, 
or  amending  Acts  (1907,  c.  cxl.  s.  15). 

The  poor  rate  in  the  city  is  distinct  from  the  general  rate,  but  may 
be  made  at  the  same  time  (1907,  c.  cxl.  s.  19),  and  is  to  be  included  in 
the  same  demand  note  so  far  as  practicable  (s.  21). 

The  poor  rate  account  is  to  be  audited  by  a  district  auditor  (1907, 
c.  cxl.  s.  22). 

The  contributions  to  the  general  rate  by  the  Inner  and  Middle 
Temple  have  been  regulated  by  s.  32  of  the  Act  of  1907,  after  litigation. 

After  March  31,  1908,  the  control  of  the  valuation  and  rating  of  the 
city  will  be  in  the  hands  of  the  Court  of  Common  Council  as  overseers 
(1907,  c.  cxl.  s.  11).  The  assessment  committee  will  be  appointed  by 
the  Common  Council  (s.  14). 

The  corporation  can  borrow  without  statutory  authority  on  the 
security  of  its  corporate  property. 

Annual  accounts  are  prepared  and  submitted  to  the  Common 
Council,  and  audited  by  auditors  elected  in  Common  Hall. 

The  details  of  city  finance  are  extremely  complicated,  and  are  dealt 
with  by  the  lieport  of  the  Commission  of  1894. 

Southwarh — The  City  or  Borough  of  Southwark  has  an  imperfect 
connection  with  the  City  of  London.  The  borough  was  granted  to  the 
city  by  charters  beginning  in  1327  (1  Edw.  ill. ;  2  Edw.  iv.),  and  con- 
firmed and  extended  in  1550"  (4  Edw.  vi.).  Administrative  jurisdiction 
has  never  been  exercised.  The  borough  is  represented  in  the  corpora- 
tion by  the  alderman  of  the  ward  of  Bridge  Without,  who  is  chosen 
by  the  other  aldermen,  and  has  no  constituency. 

The  aldermen  who  have  passed  the  chair  are  unpaid  justices  for 
the  borough,  and  at  one  time  daily  sittings  were  held,  but  the  Surrey 
county  justices  successfully  claimed  concurrent  jurisdiction,  and  the 
magisterial  business  for  the  borough  is  now  done  by  the  metropolitan 
police  magistrate  at  the  Tower  Bridge  Police  Court;  the  committals 
for  indictable  offences  within  the  area  under  the  city  being,  however, 
to  the  Central  Criminal  Court. 

Quarter  Sessions  for  Southwark  were  at  one  time  held  by  the 
Eecorder  of  London,  and  the  grand  jury  is  still  summoned,  but  no 
business  is  done. 

The  city  is  lord  of  three  manors  within  the  borough  (Kings, 
Gildable,  and  Great  Liberty),  and  possesses  estates  in  the  borough.  A 
Steward's  Court  or  Court  Leet  is  held  on  behalf  of  the  corporation, 
which  appoints  the  steward  or  bailiff,  at  present  the  Secondary  of 
London.  The  office  is  now  almost  nominal,  but  presentments  are 
occasionally  made  (Pari.  Pap.  1894,  C.  2651-2655). 

There  was  also  a  Borough  Court  of  Record  held  before  the  recorder 
as  High  Steward,  now  fallen  into  disuse,  which  could  try  actions  of 
debt,  contract,  and  trespass  to  any  amount  arising  in  the  borough. 

An  unsuccessful  attempt  was  made  in  1896  to  add  Southwark  by 
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local  Act  to  the  City  of  London.  Under  the  London  Government  Act, 
1899,  the  ancient  borough  has  been  included  for  municipal  purposes 
in  the  metropolitan  Borough  of  Southwark. 

[Authorities. — Pulling  on  City  of  London  ;  Pari.  Pap.  1894,  C.  7493 ; 
Gomme,  Governance  of  London,  1907.] 
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I.  Creation  and  Area. 

Under  the  Local  Government  Act,  1888,  c.  41,  s.  40  (1),  a  new  county 
was  in  1889  carved  out  of  the  ancient  counties  of  Middlesex,  Kent,  and 
Surrey,  and  was  constituted  a  county  in  the  full  sense  of  that  term, 
under  the  name  of  the  County  of  London,  with  a  lord  lieutenant  and 
custos  rotidorum,  and  with  a  sheriff*  nominated  by  the  Crown  (s.  40  (2)), 
who  supersedes  as  to  the  new  county  the  sheriff's  of  London  and  Middle- 
sex, and  of  Kent  and  Surrey.  The  ancient  liberty  of  the  Tower  of 
London  (created  by  William  the  Conqueror  to  overawe  and  check  the 
City  of  London)  was  merged  in  this  county  (s.  48).  The  City  of  London 
was  and  is  a  county  separated  from  the  ancient  county  of  Middlesex, 
and  has  not  been,  though  it  can  be,  merged  in  the  county  of  London 
(s.  40  (3)) ;  but  for  certain  administrative  purposes  it  is  combined  with 
that  county  into  an  area  described  as  the  "  administrative  county  "  of 
London  (s.  40  (1),  (2)).  The  boundaries  of  the  county  have  been  to 
some  extent  altered  under  the  London  Government  Act,  1899,  by 
transfers  from  and  to  the  counties  of  Middlesex,  Surrey,  and  Kent.  In 
particular,  Penge  has  been  transferred  to  Kent.  Until  1900  it  was  in 
the  Croydon  union,  the  Lewisham  district,  and  the  Dulwich  Parliamen- 
tary division,  and  was  claimed  as  a  hamlet  of  Battersea.  It  is  now 
governed  by  an  urban  district  council. 


11.  Judicial  Arrangements. 

(a)  Civil  Business. — Supreme  Court. — Subject  to  the  rules  for  the 
time  being  of  the  Supreme  Court,  the  fixed  and  continuous  sittings  of 
the  Supreme  Court  are  held  in  the  administrative  county  of  London  at 
the  Ptoyal  Courts  of  Justice,  except  in  the  case  of  the  Guildhall  sittings 
(see  London  City). 

The  counties  of  London  and  Middlesex  are  treated  as  one  county  for 
all  legal  proceedings,  civil  and  criminal,  in  the  Supreme  Court  or  Central 
Criminal  Court,  or  any  Courts  except  of  Quarter  Sessions  and  for  juries 
(1888,  c.  41,  s.  89  (3)).  The  County  Juries  Act,  1825,  and  its  amending 
Acts,  apply  to  both  counties,  and  the  old  exemption  of  juries  of  West- 
minster from  service  on  county  juries  is  abolished. 
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These  provisions  do  not  affect  City  of  London  jurors  (1825,  c.  50, 
ss.  49,  50;  1870,  c.  77,  ss.  6,  25 ;  1888,  c.  41,  s.  89  (2)). 

County  Courts. — The  County  Courts  in  the  City  of  London  and  the 
county  of  London  are  unaffected  by  the  Act  of  1888  (see  County  Court, 
Vol.  IV.  p.  115),  but  the  boundaries  of  these  districts  have  been  adjusted 
to  correspond  with  the  county  boundary. 

Other  Civil  Courts. — Writs  of  inquiry  and  other  proceedings  formerly 
dealt  with  by  the  under-sheriffs  of  Kent,  Middlesex,  or  Surrey  as  to 
matters  within  the  county  of  London,  are  now  dealt  with  before  the 
under-sheriff  of  the  latter  county,  except  in  Westminster,  where  under 
the  Lands  Clauses  Acts  they  are  dealt  with  by  the  high  baihff.  For 
the  City  of  London  they  are  dealt  with  the  secondary.  See  London 
City. 

(b)  Criminal  Business. — Supreme  Court. — In  this  Court  criminal  pro- 
ceedings as  to  matters  in  the  county  are  affected  by  the  Act  of  1888 
only  to  the  same  extent  as  civil  proceedings  (see  above).  Special  com- 
missions of  assize,  oyer  and  terminer,  and  gaol  delivery  are  not  issued 
for  this  area. 

Central  Criminal  Court. — This  Court  has  been  dealt  with  in  Vol.  11. 
p.  61L 

Quarter  Sessions. — The  county  of  London  has  been  granted  a  separate 
commission  of  the  peace  and  Court  of  Quarter  Sessions  (1888,  c.  41, 
s.  40  (2)).  The  liberty  of  the  Tower  was  for  judicial  purposes 
extinguished  by  Order  in  Council  of  April  30,  1894,  and  the  City  of 
Westminster  was  for  such  purposes  wholly  merged  in  the  county  in 
1889  (ss.  89,  117).  The  jurisdiction  of  the  Court  is  the  same  as  that 
of  any  other  County  Court  of  Quarter  Sessions,  but  it  has  also  acquired 
the  powers  and  duties  of  the  general  assessment  sessions  formerly  held 
under  the  Metropolis  Valuation  Acts  (s.  42  (10)).  It  has  no  jurisdiction 
over  the  City  of  London  except  on  assessment  appeals  (ss.  40  (3)), 
42  (10);   1907,  c.  cxL). 

The  sittings  of  the  Court  are  regulated  by  a  scheme  of  the  County 
Council  approved  on  March  24, 1892,  by  the  Home  Secretary  (s.  42  (6)), 
and  printed  in  St.  K.  &  0.,  Eev.,  1904  ed.,  vol.  viii.,  tit.  "London 
County,"  p.  1. 

The  Court  differs  from  that  of  the  other  counties  in  that  it  may 
have  as  a  paid  chairman  and  deputy  chairman,  barristers  of  not  less  than 
ten  years'  standing.  They  are  appointed  by  the  Crown  on  the  petition 
of  the  council,  and  hold  office  during  good  behaviour,  and  receive  a 
salary  and  retiring  pension.  They  are  justices  ex  officio  for  the  county, 
and  each  can  hold  the  Court  alone  without  the  presence  of  other  justices 
(c.  41,  s.  42 ;  1896,  c.  55).  They  may  appoint  deputies,  who  must  be 
barristers  of  not  less  than  ten  years'  standing. 

The  costs  of  the  Central  Criminal  Court  (so  far  as  relates  to  cases 
for  the  administrative  county  of  London)  and  of  Quarter  Sessions  in  the 
administrative  county  are  paid  by  the  County  Council  out  of  the  county 
fund  (1888,  c.  41,  ss.  41  (5),  100). 

Courts  of  Summary  JuHsdiction. — The  City  of  London  is  not  within 
the  judicial  county  of  London.  The  whole  of  that  county  is  in  the 
Metropolitan  Police  District  (q.v.),  and  the  bulk  of  the  business  is 
done  at  the  Metropolitan  Police  Courts  before  the  paid  magistrates,  who 
have  all  the  powers  of  two  unpaid  magistrates,  except  as  to  matters 
dealt  with  in  Special  Sessions.  The  divisions  assigned  to  each  Police 
Court  are  fixed  by  an  Order  of  November  16,  1903,  printed  in  St.  E. 
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&  0.,  Eev.  1904,  vol.  viii.,  tit.  "Metropolitan  Police  Courts."  But 
the  unpaid  justices,  acting  for  each  petty  sessional  division  of  the 
county,  deal  with  most  of  the  business  relating  to  the  grant  of  licences  for 
intoxicants,  and  may,  and  in  some  districts,  whether  within  a  Police 
Court  Division  or  not,  do  deal  with  matters  arising  under  the  Acts 
giving  summary  jurisdiction  (other  than  the  Metropolitan  Police  Acts), 
especially  with  reference  to  public  health,  weights  and  measures,  and 
with  proceedings  under  the  poor  law  or  for  rates.  They  have  exclusive 
jurisdiction  as  to  liquor  licences  (except  as  to  protection  orders),  game 
licences,  certain  poor  law  matters,  jury  lists,  and  valuation  appeals 
against  individual  assessments;  and  under  orders  of  Quarter  Sessions 
certain  justices  act  in  making  orders  under  the  Lunacy  Acts,  1890  and 
1891.  Appeals  from  unpaid  justices,  or  the  police  magistrates,  whether 
as  a  licensing  authority  or  a  Court  of  summary  jurisdiction,  go  to  the 
county  of  London  Quarter  Sessions. 

Coroners. — The  coroner  for  the  City  of  London  is  appointed  by  the 
Court  of  Common  Council.  The  functions  of  coroners  in  the  county  of 
London  are  the  same  as  in  the  rest  of  England  (see  Coroner,  Vol.  III.). 
The  coroners  of  the  city  of  Westminster  (appointed  by  the  Dean  and 
Chapter  of  Westminster),  the  liberties  of  the  Tower  (appointed  by  the 
Constable  of  the  Tower),  and  the  Savoy  (appointed  by  the  Crown  in 
right  of  the  Duchy  of  Lancaster),  are  franchise  coroners  (1887,  c.  71, 
ss.  30,  42),  and  are  not  appointed  by  the  County  Council  {Ex 'parte  London 
County  Council,  [1892]  1  Q.  B.  33).  The  coroner  of  the  King's  House- 
hold is  appointed  by  the  Lord  Steward  (1887,  c.  71,  s.  29)  for  the  royal 
palaces  and  the  verge.  For  the  rest  of  the  administrative  county  the 
coroners  are  appointed  and  paid,  their  districts  fixed,  and  the  costs  of 
inquests  regulated  and  paid,  by  the  County  Council  (1888,  c.  41,  s.  5  (1) ; 
and  see  1892,  c.  56,  and  Coroner). 

III.  Municipal  Administration. 

{a)  Preliminary. — The  ancient  limits  of  the  City  of  London  and  its 
liberties  were  never  extended  so  as  to  include  any  of  the  urban 
communities  which  grew  up  in  the  adjacent  manors  and  parishes  of 
Middlesex,  Kent,  and  Surrey ;  and  the  same  applies  as  to  the  city  of 
Westminster.  The  result  was  that  in  an  enormous  number  of  extra- 
mural areas,  governing  bodies  were  created  by  a  series  of  improvement 
Acts,  appearing  in  the  general  Statute-Book  till  1800,  and  since  then 
among  the  local  Acts. 

Michaelangelo  Taylor's  Act,  57  Geo.  ill.  c.  xxix.,  made,  as  to  many 
of  these  communities,  general  provisions  for  lighting  and  paving  and 
street  improvements.  But  under  the  Municipal  Corporations  Act, 
1835,  neither  the  cities  of  London  and  Westminster  nor  any  of  the 
extra-mural  parishes  were  made  municipal  boroughs  although  various 
and  shifting  areas  have  been  constituted  parliamentary  boroughs  (1885, 
c.  23,  Sched.  6);  and  the  Municipal  Corporations  Acts,  1882  and  1883, 
are  so  framed  as  not  to  permit  tlie  creation  of  any  new  municipal  borough 
within  the  county  of  London. 

In  consequence  of  the  report  of  a  Commission  in  1853  there  was 
passed  the  Metropolis  Management  Act,  1855,  18  &  19  Vict.  c.  120, 
sometimes  known  as  Sir  Benjamin  Hall's  Act,  which  created  a  central 
authority,  the  Metropolitan  Board  of  Works  (now  superseded  by  the 
London  County   Council)  and   local   authorities,  described  aa  vestries 
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and  district  boards  (now  superseded  by  Metropolitan  Borough  Councils). 
The  area  dealt  with  by  the  Act  was  described  as  the  Metropolis,  a 
term  now  superseded  by  that  of  the  administrative  county  of  London. 
It  included  the  City  of  London,  which,  for  the  purpose  of  the  central 
authority,  elected  representatives  to  the  Metropolitan  Board,  and  for 
local  purposes  was  represented  by  the  City  Commissioners  of  Sewers 
now  extinguished  and  superseded  by  the  Court  of  Common  Council 
(see  London  City)  ;  and  the  area  also  comprised  the  districts  specified 
in  the  second  column  of  the  table  presently  to  be  given  under  Local 
AicthmHties. 

Central  Authority. — (a)  Constitution. — The  central  authority  for  the 
administrative  county  of  London  is  the  London  County  Council  (1888 
c.  41,  s.  40),  a  corporate  body,  which  consists — (1)  of  a  chairman,  who  is 
ex  officio  a  justice  of  the  peace  for  the  county  of  London ;  (2)  of  nineteen 
aldermen  elected  by  the  council  (s.  40  (5));  (3)  of  one  hundred  and 
eighteen  councillors,  of  whom  two  are  elected  for  three  years  by  the 
local  government  electors  of  each  of  the  parliamentary  divisions  of  the 
administrative  county,  except  the  city,  which  elects  four  (s.  40  (4)). 
The  qualifications  for  election  and  the  mode  of  election  are  the  same 
as  in  other  counties  (ss.  1,  2),  and  are  dealt  with  under  County  Council, 
Vol.  IV.  p.  112 ;  and  Elections,  Vol.  V.  p.  174.  The  electors  include 
parochial  electors  as  well  as  county  electors  (1900,  c.  29);  see  Rogers  on 
Elections  (18th  ed.).  Its  procedure  is  regulated  by  the  Municipal 
Corporations  Act,  1882,  as  amended  by  a  local  Act  of  1893  (c.  ccxxL). 
The  relevant  clauses  are  printed  in  Hunt,  London  Local  Government, 
vol.  i.  p.  114. 

(h)  Powers,  Duties,  and  Liabilities. — General. — The  County  Council 
acquired  under  the  Act  of  1888  the  administrative  powers  of  the 
Quarter  Sessions  of  Middlesex,  Kent,  and  Surrey  over  the  portions  of 
those  counties  which  have  been  united  into  the  administrative  county 
of  London,  and  such  of  the  powers  of  the  Court  of  Aldermen  and 
justices  of  the  City  of  London  as  would  in  the  case  of  an  ordinary 
Quarter  Sessions  borough  with  a  population  over  ten  thousand  not 
pass  under  the  Act  of  1888  to  the  council  of  the  borough  (1888,  c.  41, 
ss.  4-7,  8,  10,  11,40(6),  (7),  41). 

They  also  acquired  under  the  same  Act  (s.  40)  all  the  powers,  duties, 
and  liabilities  of  the  Metropolitan  Board  of  Works  under  the  Metropolis 
Management  Acts  and  certain  special  Acts.  The  result  of  this  and  other 
legislation  is  an  enormous  complexity  of  arrangement  and  multiplicity 
of  duties  dealt  with  in  detail  in  the  evidence  and  report  on  Unitication 
(Pari.  Pap.  1894,  C.  7493),  and  indexed  so  far  as  it  is  in  the  general 
Statute-Book  in  the  Official  Index  to  the  Statutes,  and  besides  legisla- 
tion affecting  County  Councils  generally,  there  are  almost  annual 
additions  made  to  their  powers  by  the  London  County  General  Powers 
Acts  which  they  promote.  A  list  of  the  statutes,  general  and  local, 
applying  to  London,  is  appended  to  each  annual  report  of  the  County 
Council.  In  fact  the  council  may  be  said  to  have  a  power  or  duty  as 
to  a  subject  beginning  with  every  letter  of  the  alphaljet,  and  the  local 
authorities  have  almost  as  many,  and  they  are  as  yet  not  arranged  on 
any  clear  system  of  distribution.  Within  the  limits  of  this  article 
it  is  only  possible  to  give  a  r6suni6  of  these  powers. 

Animals. — The  Council  Council  is  the  authority  under  the  Diseases 
of  Animals  Act,  1894  (c.  58),  except  as  to  foreign  cattle,  which  are 
dealt  with  by  the  City  of  London  as  port  authority ;  and  makes  sanitary 
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by-laws  as  to  dairies  and  cow-sheds  (1891,  c.  76,  s.  28;  1899,  c.  14, 
s.  5  (1)).     See  Milk. 

Their  original  powers  of  registering  dairymen  under  sec.  28  of  the 
Public  Health  (London)  Act,  1891,  c.  76,  were  in  1900  transferred  to 
metropolitan  borough  councils  (1899,  c.  14,  s.  5  (1),  Sched.  2). 

Bridges. — All  county  bridges  and  roads  and  footways  on  them  are 
vested  in  and  maintained  by  the  County  Council,  subject  to  a  power 
of  arranging  with  a  borough  council  to  do  the  maintenance  of  roadways 
and  footways  for  an  annual  sum  (1888,  c.  41,  s.  3  (viii.);  40  (8),  1889; 
s.  6  (2) ;  Jenkin,  London  Government  Act,  1899,  p.  89), 

Buildings. — The  construction  of  buildings  in  London  is  regulated 
by  the  London  Building  Acts,  1894  (c.  ccxiii.);  1898  (61  &  62  Vict, 
c.  cxxxvii.)  and  1905  (5  Edw.  vii.  c.  ccix.),  and  by-laws  and  regulations 
made  by  the  County  Council  thereunder.  The  Act  of  1894,  a  local  Act, 
which  consolidated,  amended,  and  repealed  much  prior  public  legislation, 
deals  with  the  following  matters  : — 

The  formation  of  new  streets  and  widening  streets  (ss.  6-20). 

Lines  of  building  frontage  (ss.  21-31). 

For  purposes  of  frontage  and  width  of  streets  special  rules  are  made 
with  reference  to  the  position  of  external  walls  and  external  fences  with 
reference  to  the  centre  line  of  the  street  (s.  5  (15)). 

Naming  and  numbering  of  streets  (ss.  32-38). 

Height  of  buildings  and  open  spaces  about  them  (ss.  39-52). 

Construction  of  buildings  (ss.  53-60,  62,  64-81).  This  part  contains 
the  general  rules  of  construction  as  to  external  and  other  walls,  etc., 
which  apply  only  in  part  to  public  buildings  (see  Theatres,  below). 

Special  temporary  and  wooden  buildings  and  structures  (ss.  82-86). 

The  powers,  etc.,  of  the  County  Council  under  sec.  84  were  to  some 
extent  transferred  to  metropolitan  borough  councils  in  1900  {West- 
minster City  Council  Y.  L.C.C.,  [1902]  1  K.  B.  326;  Watson  v.  WestJiiinster 
City  Council,  [1902]  2  K.  B.  717). 

Building  operations  by  adjoining  owners.  This  includes  the  rights 
of  such  owners  with  respect  to  party  walls  or  structures  or  party  fence 
walls  (ss.  87-101). 

Dangerous  and  neglected  structures  (ss.  102-117).  In  the  City  of 
London  this  is  administered  by  the  Common  Council. 

Building  near  dangerous  and  noxious  businesses  (ss.  118-121). 

Dwelling-houses  on  land  before  high-water  mark  (ss.  122-124). 

By-laws  may  be  made  on  many  matters  affecting  these  subjects 
(ss.  164,  165). 

The  law  as  to  buildings  is  subject  to  regulations  and  by-laws  of  the 
council  administered  by  officers  known  as  the  superintending  architect 
and  chief  engineer,  and  in  the  Building  Act  districts  by  district  sur- 
veyors, appointed,  controlled  and  removable,  by  the  council,  and  paid 
by  fees  under  the  statutory  tables  (1894,  Sched.  3 ;  1905,  Sched.  2) 
or  by  salary  (ss.  136-188). 

The  Act  of  1905  is  mainly  concerned  with  provisions  for  ensuring 
protection  and  means  of  escape  from  fire  on  buildings  old  as  well  as 
new. 

Provision  is  made  for  consulting  the  local  authorities  in  cases  where 
they  will  be  affected  by  the  decision  of  the  central  authority,  and  it  is 
the  practice  to  consult  them  in  many  other  cases.  Certain  disputes 
between  the  council  or  a  district  surveyor  and  building  owners  or 
builders  are  settled  by  a  police  magistrate  (ss.  150-155),  and  appeals  lie 
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on  certain  questions  to  a  special  tribunal  of  appeal  appointed  under 
sec.  184  of  the  Act  of  1894,  and  sitting  at  the  Surveyors'  Institute. 
Its  procedure  and  fees  and  the  cases  where  appeal  lies  are  (except  as  to 
sees.  41,  42  of  the  Act  and  the  Act  of  1905),  specified  in  the  rules  of  the 
tribunal,  dated  March  1,  1895  (see  Cohen,  London  Bnilding  Acts,  p.  360). 

The  powers  of  the  council  as  to  buildings  include  the  supervision  of 
the  structure  of  factories,  but  its  jurisdiction  is  excluded  from  certain 
privileged  areas  and  buildings,  e.g.  the  Inner  and  Middle  Temple  and 
the  Close  of  Westminster  Abbey,  and  does  not  override  the  provisions 
of  special  Acts  as  to  particular  buildings,  nor  affect  Crown  buildings  or 
police  buildings  (ss.  201,  202). 

Common  Lodging  Houses. — See  that  title.  Vol.  III.  p.  231. 

Explosives. — The  council  is  the  local  authority  (except  for  the  city) 
under  the  Explosives  Act,  1875 ;  and  as  to  petroleum,  see  Explosives. 

Fire  Brigade. — The  London  fire  brigade  is  wholly  under  the  council. 
It  is  regulated  under  Acts  of  1865  and  1904,  c.  ccxliv.,  Part  IX.  (see 
Fire  Police). 

Floods  and  Rivers  Pollution. — The  administration  of  the  Acts  to 
prevent  Thames  floods  (1879,  c.  cxcviii. ;  1882,  c.  Ivi.)  is  in  the  hands 
of  the  council,  which  is  also  the  main  sewer  authority.  It  has  no 
effective  power  for  the  prevention  of  pollution  of  the  Thames  {B.  v.  St. 
Georges  Vestry,  [1895]  2  Q.  B.  275). 

Higlnuays  and  Streets. — Besides  the  powers  as  to  controlling  the 
formation  of  new  streets  (above,  p.  413),  the  council  had  from  1888  to 
1900  power  to  declare  what  roads  in  the  county  were  main  roads  (1888, 
c.  41,  s.  11).  It  has  not  declared  any  road  to  be  a  main  road.  From 
1889  to  1900  it  maintained  certain  roads  which  had  been  turnpike 
roads.  (For  list  see  Hunt,  London  Government  Act,  1899,  p.  129.)  The 
vesting  and  maintenance  of  these  roads  was  in  1900  transferred  to  the 
councils  of  the  boroughs  within  which  they  lie,  and  no  roads  are  vested 
in  or  managed  by  the  County  Council  except  the  Thames  Embankments, 
and  the  roadways  and  footways  of  bridges  (see  Hunt,  London  Government 
Act,  1899,  p.  130).  It  has  power  to  widen  streets  under  the  Act  of  1855, 
c.  120,  s.  144,  and  in  certain  events  under  the  London  Building  Act, 
1894,  c.  ccxiii.  ss.  15,  23,  but  not  under  Michaelangelo  Taylor's  Act,  1817, 
c.  xxix.,  and  it  is  usual  to  proceed  for  this  purpose  by  special  Act. 

Except  in  the  city  the  council  has  powers  of  stopping  obstructions  or 
encroachments  in  streets  where  the  local  authority  has  failed  to  do  its 
duty  (1894,  c.  ccxiii.  s.  199;  1899,  c.  14,  s.  5  (1),  Sched.  2). 

The  council  may  make  by-laws  as  to  projections  over  streets,  and 
as  to  plans,  levels,  width,  surface,  and  inclination  of  new  streets  (1894, 
c.  ccxiii.  s.  164).     This  power  has  not  yet  (1907)  been  exercised. 

The  traffic  of  the  streets  is  not  controlled  by  the  council  but  by 
the  police  (see  Metropolitan  Police  District),  subject  to  the  powers 
of  the  local  authorities  to  deal  with  costermongers  {Keep  v.  Newington 
Vestry,  [1894]  2  Q.  B.  524),  and  with  certain  forms  of  obstruction 
referred  to  in  Michaelangelo  Taylor's  Act,  1817  (c.  xxix.). 

Infant  Life  Protection. — Outside  the  city  the  County  Council  is 
the  authority  to  prevent  baby  farming  (1897,  c.  57 ;  see  Infant  Life 
Protection). 

Jjighting. — Except  in  the  city,  the  council  is  the  authority  for  testing 
the  illuminating  power  of  gas  and  gas-meters.  It  has  under  the  Electric 
Lighting  Acts  {a)  powers  to  obtain  provisional  orders  to  light  any  part 
of  the  administrative  county,  which  are  concurrent  with  those  of  the  local 
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authority  as  to  its  district ;  (b)  power  to  prevent  grant  of  a  provisional 
order  for  lighting  to  a  company  or  private  person.  It  is  the  lighting 
authority  for  the  embankments,  etc.,  under  its  own  control,  and  has,  under 
a  local  Act,  power  to  light  them  by  electricity. 

Lunatics. — The  County  Council  is  the  local  authority  for  the  main- 
tenance of  lunatic  asylums  (1890,  c.  5,  s.  240)  except  for  the  City  of 
London. 

Markets. — The  Common  Council  of  the  City  of  London  and  not  the 
County  Council  is  the  market  authority,  so  far  as  any  public  markets 
are  concerned,  including  that  at  Deptford  for  foreign  cattle.  This  arises 
from  ancient  charters.  Markets  not  in  the  hands  of  the  city  exist 
by  charter  or  statute  with  the  consent  of  the  city.  But  the  County 
Council  is  the  local  authority  for  the  enforcement  of  the  Diseases  of 
Animals  Act,  1894. 

Parks,  Commons,  and  Open  Spaces. — The  parks  vested  in  the  council 
have  been  transferred  by  the  Crown,  or  acquired  under  special  Acts. 
General  by-laws  for  their  regulation  were  made  by  local  Act  in  1890 
(c.  ccxliii.  Sched.  B).  As  to  their  powers  over  commons  and  open  spaces, 
see  Metropolitan  Commons  ;  Open  Spaces.  The  council  may  provide 
music  for  its  parks  and  open  spaces  and  elsewhere  (1890,  c.  ccxliii. 
s.  21 ;  1893,  c.  ccxxi.  s.  18),  and  constables  to  keep  order  (1890,  c.  ccxliii. 
ss.  17,  18). 

Sanitary  Matters. — The  council  has  two  classes  of  powers  with 
reference  to  public  health — (i.)  original;  (ii.)  appellate  or  supervisory. 

(i.)  The  original  powers  include  appointment  of  county  medical 
officers  of  health  (1888,  c.  41,  s.  17);  making  by-laws  subject  to 
approval  by  the  Local  Government  Board  as  to  (1)  offensive  trades; 
(2)  the  removal  of  noxious  or  faecal  matter;  (3)  the  construction  of 
water-closets  and  the  like  (1891,  c.  76,  ss.  16  (2),  19  (4),  39);  and  (4)  the 
construction  of  drains,  etc.  (1855,  c.  120,  s.  202;  1899,  c.  15).  The 
administration  is  in  each  case  in  the  hands  of  the  local  authority. 

By-laws  as  to  (1)  are  in  force,  made  in  1907.  By-laws  were  made 
as  to  (2)  and  (3)  on  June  28,  1893,  and  amended.  By-laws  were  made 
as  to  (4)  on  June  14,  1901.  The  construction  and  maintenance  of  the 
main  drainage  throughout  the  administrative  county  (1855,  c.  120) 
were  transferred  from  the  Metropolitan  Board  of  Works  to  the  County 
Council. 

(ii.)  The  appellate  and  supervisory  powers  include — 

(a)  Hearing  appeals  from  orders  of  local  sanitary  authorities  with 
respect  to  certain  sanitary  matters,  and  as  to  construction  of  drains 
imder  statute  or  by-laws  (1855,  c.  120,  ss.  211,  212;  1891,  c.  76,  ss.  37, 
41,  43). 

(6)  Power  to  act  where  a  sanitary  authority  (outside  the  city)  makes 
default  in  its  duties  under  the  Public  Health  (London)  Act,  1891,  or  tlie 
Housing  of  the  Working  Classes  Act,  1890  (Part  IL,  unhealthy  areas) 
(1890,  c.  70,  s.  45 ;  1891,  c.  76,  ss.  100,  117,  133). 

(c)  Supervision  of  the  construction  of  local  sewers  (1855,  c.  120, 
ss.  69,  211). 

{iV)  Proceedings  to  inquire  into  sanitary  administration  or  the 
adequacy  of  a  local  sanitary  staff  (1891,  c.  76,  ss.  101,  107). 

\e)  In  the  case  of  infectious  diseases,  the  council  can  act  on  default 
of  a  local  authority,  and  in  the  case  of  epidemic  disease  it  has  a  similar 
power,  apparently  concurrent  with  that  of  the  Metropolitan  Asylums 
Board  (1891,  c.  76,  s.  85 ;  1893,  c.  ccxxi.  s.  13). 
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Theatres,  etc. — The  council  is  the  licensing  authority  for  all  theatres 
and  places  for  public  music  and  dancing  not  dealt  with  by  the  Lord 
Chamberlain,  Its  powers  are  derived  from  the  justices  (1888,  c.  41, 
ss.  3, 41, 48),  but  are  of  an  administrative  and  not  of  a  judicial  character ; 
and  an  oath  cannot  be  administered  to  applicants  or  witnesses  {Royal 
Aquarium  Co.  v.  Parkinson,  [1892]  1  Q.  B.  431). 

An  annual  meeting  is  held  for  the  grant  of  these  licences,  by  the 
theatres  and  music  halls  committee  of  the  council,  which  decides  on 
the  report  of  the  committee,  rehearing  the  parties  if  desired.  The 
procedure  is  subject  to  regulations  made  by  the  council. 

The  matters  to  be  considered  on  the  application  are  those  affecting 
the  character  of  the  applicant  and  the  entertainment  under  the  Theatres 
Act,  1843,  or  the  Disorderly  Houses  Act,  1751. 

But  the  council  under  Acts  of  1878  (c.  32)  and  1882  (c.  Ivi.  s.  45)  has 
power  to  require  the  remedy  of  structural  defects  in  old  theatres  and 
places  of  public  resort,  and  to  make  and  enforce  regulations  in  new 
theatres,  and  in  places  of  entertainment  requiring  licensing  {R.  v. 
Hannay,  [1891]  2  Q.  B.  275),  for  prevention  of  and  protection  from  fire, 
and  can  make  a  licence  granted  under  the  Acts  of  1751  or  1843 
conditional  on  compliance  with  the  Act  and  regulations. 

The  regulations  in  force,  made  on  July  30,  1901  (printed  in  Cohen, 
London  Building  Acts,  p.  364),  deal,  inter  alia,  with  the  structure  of  the 
theatre,  the  position  of  the  lights,  electric  or  other,  the  provision  of  fire- 
curtains  and  proper  and  easy  exits,  and  the  position  of  the  building  with 
relation  to  other  buildings. 

Water  Sw^ly. — Under  the  Metropolis  Water  Act,  1871,  34  &  35 
Vict.  c.  113,  the  council  is,  outside  the  city,  the  authority  for  obtaining 
through  the  Local  Government  Board  a  constant  supply  of  water  from 
the  Metropolitan  Water  Board.  Under  the  Metropolis  Water  Act,  1902, 
2  Edw.  VII.  c.  41,  the  council  elects  fourteen  members  of  the  Metropolitan 
Water  Board. 

It  is  also  empowered  to  incur  cost  in  inquiries  as  to  future  supply 
for  all  London;  and  has  incurred  much  expense  and  presented  many 
schemes  to  the  public  and  Parliament  for  the  acquisition  of  the  com- 
mercial water  companies  or  of  a  new  source  of  supply  (1890,  c.  ccxliii. 
s.  38;  1892,  c.  xxx.);  but  the  supply  is  now  under  the  control  of  the 
Metropolitan  Water  Board  under  an  Act  of  1904  (2  Edw.  vii.  c.  41). 

Finance. — The  expenses  of  the  council  are  paid  out  of  the  county 
fund,  and  collected  by  means  of  a  county  rate.  A  precept  is  issued  to 
the  authorities  specified  in  the  table  on  p.  426,  who  make  the  necessary 
rate  and  collect  the  amount.  The  accounts  of  the  council  (including  its 
expenditure  as  local  education  authority)  are  subject  to  audit  by  district 
auditors  appointed  by  the  Local  Government  Board  (1888,  c.  41,  s.  71 ; 
1902,  c.  42,  s.  18  (3);  1903,  c.  24). 

The  adequacy  of  this  audit  as  to  the  municipal  trading  accounts  of 
the  council  is  in  controversy. 

The  council  exercises  borrowing  powers,  usually  under  an  annual 
Money  Act,  by  loans  on  the  security  of  County  Council  stock ;  and  em- 
ploys these  loans  for  the  works  specified  in  the  Act,  and  by  relending  to 
such  local  authorities  as  require  loans  for  purposes  approved  by  the  coun- 
cil, e.g.  street  improvements,  or  where  capital  expenditure  on  municipal 
buildings  or  mortuaries  or  coroners'  Courts  is  properly  contemplated. 

(6)  Local  Authorities — Area  and  Constitution. — The  basis  of  tlie 
division  of  the  administrative  county  of  London  into  districts  for  the 
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purpose  of  local  administration  was,  except  in  the  case  of  the  City  of 
London,  until  1899,  the  parish  or  a  group  of  parishes.  The  policy  of  the 
Act  of  1855  was  in  the  case  of  large  and  populous  civil  parishes  to  create 
by  the  direct  vote  of  the  ratepayers,  instead  of  a  common-law  vestry  or 
a  vestry  under  Sturges  Bourne's  Act  from  such  a  corporation,  a  corporate 
and  elected  vestry  in  the  nature  of  a  municipal  corporation,  differing 
mainly  in  that  the  London  vestry  retained  the  ecclesiastical  title  and 
was  presided  over  by,  and  contained  ecclesiastical  officers,  the  vicar  and 
churchwardens.  In  the  case  of  smaller  parishes  vestries  of  a  similar 
character  were  created,  but  the  parishes  were  grouped  into  districts, 
and  the  functions  of  administration  in  the  grouped  parishes,  which  in  a 
populous  parish  were  committed  to  a  vestry,  were  committed  to  a  district 
Board  of  Works,  formed  by  a  secondary  election  by  the  vestries  of  the 
grouped  parishes. 

As  a  result  of  the  Act  of  1855  and  its  amendments,  London  was  thus 
mapped  out  for  local  administration  : — 

{a)  The  City  of  London  stood  and  still  stands  by  itself,  and  is  governed 
by  the  Court  of  Common  Council  (see  London  City). 

(h)  Certain  extra-parochial  places  were  governed  by  the  corporations 
or  persons  owning  them,  viz.,  Furnival's  Inn,  Staple  Inn,  the  four 
Inns  of  Court,  the  Charterhouse,  and  the  Close  of  Westminster 
Abbey. 

Of  these  all  but  the  Inner  and  Middle  Temples  are  now  within 
the  jurisdiction  of  the  corporation  of  London  or  a  metropolitan  borough 
council  (St.  E.  &  0.,  1900,  No.  885).  The  Temples  are  so  far  within 
the  City  of  London  as  not  to  fall  within  any  borough  (1899,  c.  14,  s.  22), 
but  are  separate  sanitary  authorities  and  are  not  part  of  the  ancient 
city. 

(c)  Parishes  were  governed  by  corporate  vestries  directly  elected,  or 
district  Boards  of  Works  created  by  secondary  election.  Under  the 
London  Government  Act,  1899,  62  &  63  Vict.  c.  14,  the  local  govern- 
ment outside  the  city  was  reconstructed,  and  the  vestries  and  district 
Boards  of  Works  were  abolished  and  metropolitan  boroughs  created, 
governed  by  metropolitan  borough  councils,  which  have  no  power  or 
concern  with  ecclesiastical  affairs  or  ecclesiastical  property  (1899,  c.  14, 
s.  23  ;  Westminster  Corporation  v.  Vicar,  etc.,  of  St.  Martins-iJi-the-Fields, 
Nov.  30,  1906,  Ch.  D).  (See  1st  ed.  of  this  work,  tit.  "  London  County," 
p.  26.) 

This  reconstruction  of  metropolitan  government  was  effected  by  a 
large  number  of  Orders  in  Council  fixing  the  boundaries  of  the  new 
boroughs,  and  incorporating  their  councils  and  adjusting  certain  financial 
and  other  questions  raised  by  the  changes  made.  These  orders  are 
printed  as  Statutory  Rules  and  Orders.  Those  of  more  general  character 
are  included  in  the  Statutory  Eules  and  Orders,  Revised  (ed.  1904),  voL 
viii.,  tit.  "  London  County ; "  but  the  rest,  though  printed,  are  not  avail- 
able in  a  collected  form. 

The  names  of  the  new  borough  and  the  ancient  areas  included  in 
them  appear  in  the  annexed  table.  It  should  be  premised  that,  in 
forming  the  new  boroughs,  the  boundaries  of  the  ancient  parishes  have 
been  considerably  altered.  A  table  showing  the  changes  is  given  in 
the  Registrar-General's  Report  (Pari.  Pap.,  1902,  C.  785,  p.  39),  which 
sums  up  the  alterations  specified  in  the  different  borough  Orders  in 
Council. 
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Metropolitan  Borough. 

Battersea  (Vestry,  1887,  c.  17) 


Berraondsey  (Vestry,  1855) 


Bethnal  Green  (Vestry,  1855) 
Camberwell  (Vestry,  1855)     . 
Chelsea  (Vestry,  1855)  . 
Deptford        .         .         . 


Pinsbury 


Fulham  (Vestry,  1885,  c.  33) 


Greenwich 


Hackney  (Vestry,  1893,  c.  55) 
Hammersmith  (Vestry,  1885,  c.  33) 


Hampstead  (Vestry,  1855) 
Holborn         .... 


Islington  (Vestry,  1855) 
Kensington  (Vestry,  1855) 


Lambeth  (Vestry,  1855) 
Lewisham 


Paddington  (Vestry,  1855) 
Poplar   .... 


Older  Districts  included  therein. 

Parish  of  Battersea  (which  had  in  1887 
been  separated  from  the  district  and 
put  under  a  vestry). 

Parishes  of  Rotherhithe;  Bermondsey; 
St.  John,  Horselydown  ;  St.  Olave ; 
St.  Thomas,  Southwark  (the  last 
three  formerly  in  St.  Olave's  Dis- 
trict). 

Parish  of  St.  Matthew,  Bethnal  Green. 

Parish  of  Camberwell. 

Parish  of  St.  Luke's,  Chelsea. 

Area  of  the  Parliamentary  Borough  in 
the  Parish  of  St.  Paul's,  Deptford 
(including  Hatcham),  formerly  in- 
cluded in  Greenwich  District. 

Parliamentary  Divisions  of  East  and 
Central  Finsbury,  i.e.  Parishes  of 
St.  James  and  St.  John,  Clerken- 
well;  St  Luke's,  Middlesex;  St. 
Sepulchre,  Middlesex ;  the  Charter- 
house ;  and  Glasshouse  Yard. 

Parish  of  Fulham,  separated  in  1885 
from  the  "District"  of  Fulham, 
created  in  1855. 

Area  of  the  Parliamentary  Borough  of 
Greenwich,  viz.,  Parishes  of  Green- 
wich, Charlton,  and  Kidbrooke; 
St.  Nicholas,  Deptford. 

Parish  of  St.  John,  Hackney. 

Parish  of  Hammersmith,  which  had 
in  1885  been  separated  from  the 
District  of  Fulham. 

Parish  of  St.  John,  Hampstead. 

Parliamentary  Division  of  Holborn, 
viz..  Parishes  of  St.  Andrew,  Hol- 
born above  Bars,  with  St.  George 
the  Martyr,  and  Saffron  Hill, 
Hatton  Garden,  Ely  Rents,  Ely 
Place,  Gray's  Inn,  Furnival's  Inn, 
Staple  Inn,  and  Lincoln's  Inn,  and 
the  Parishes  of  St.  George,  Blooms- 
bury,  St.  Giles-in-the-Fields  (formerly 
the  "St.  Giles  District). 

Parish  of  St.  Mary,  Islington. 

Parish  of  St.  Mary  Abbots,  Kensing- 
ton, with  additions  from  Chelsea  and 
Westminster. 

Parish  of  St.  Mary,  Lambeth. 

Area  of  the  Parliamentary  Borough 
of  Lewisham,  viz.,  the  Parishes  of 
Eltham,  Kidbrooke,  Lee,  and  Lewis- 
ham (including  Sydenham  Chapelry). 

Parish  of  St.  John,  Paddington. 

District  of  the  Poplar  Board  of  Works, 
viz.,  Parishes  of  All  Saints,  Pop- 
lar ;  St.  Leonard,  Bromley ;  St. 
Mary's,  Stratford-le-Bow. 
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Metropolitan  Borough. 

St.  Marylebone  (Vestry,  1855) 
St.  Pancras  (Vestry,  1855)      . 
Shoreditch  (Vestry,  1855) 
Southwark      .... 


Stepney 


Stoke    Newington    (Vestry,    1893, 
c.  55). 


Wandsworth 


Westminster  (Vestry,  1887,  c.  17)  . 


Older  Districts  included  therein. 

Parish  of  St.  Marylebone. 

Parish  of  St.  Pancras. 

Parish  of  St.  Leonard's,  Shoreditch. 

Parishes  of  St.  George  the  Martyr, 
•  Southwark;  Christchurch,  South- 
wark; St.  Saviour,  Southwark  (in- 
cluding the  Liberty  of  the  Clink), 
and  of  St.  Mary,  Newington. 

Hamlet  of  Mile  End  Old  Town, 
Parish  of  St.  George-in-the-East, 
and  the  Districts  of  the  Limehouse 
Board  of  Works,  viz.,  Ratcliff,  Ham- 
let of ;  St.  Anne,  Limehouse ;  St. 
John,  Wapping  ;  St.  Paul,  Shadwell, 
and  of  the  Whitechapel  Board  of 
Works,  viz.,  Christchurch,  Spital- 
fields ;  District  of  the  Tower  ;  Holy 
Trinity,  Minories ;  Mile  End  New 
Town,  Hamlet  of ;  Norton  Folgate, 
Liberty  of ;  Old  Artillery  Ground ; 
Precinct  of  St.  Katherine ;  St. 
Botolph  -  without- Aldgate  ;  White- 
chapel (St.  Mary),  including  the 
Tower  of  London  and  its  Liberties. 

Parish  of  St.  Mary,  Stoke  Newington 
(separated  from  the  Hackney  Dis- 
trict in  1893),  and  part  of  the  urban 
District  of  South  Hornsey  transferred 
to  County  of  London. 

District  of  Wandsworth  Board  of  Works, 
viz.,  the  parishes  of  Clapham,  Putney 
(including  Roehampton),  Streatham, 
Tooting  Graveney,  and  Wandsworth. 

AncientParliamentary  Borough  of  West- 
minster, comprising  Parishes  of  St. 
Margaret  and  St.  John,  and  St.  James, 
Westminster;  St.  George's,  Hanover 
Square ;  St.  Martin-in-the-Fields ; 
the  Close  of  Westminster  Abbey,  and 
Liberty  of  the  Rolls  ;  and  the  District 
of  the  Strand  Board  of  Works,  viz., 
the  Parishes  of  St.  Anne,  Soho ;  St. 
Clement's  Danes;  St. Mary-le-Strand ; 
St.  Paul,  Covent  Garden  ;  and  The 
Precinct  of  the  Savoy.  Westminster 
originated  as  a  manor  granted 
to  the  Abbots.  It  was,  in  1222, 
made  a  franchise  and  taken  out 
of  the  jurisdiction  of  the  Sheriffs 
of  London  and  Middlesex.  It 
was,  in  1585,  made  a  city  with  a 
Court  of  Burgesses  under  the  control 
of  the  Dean  and  Chapter.  The  City 
was  not  incorporated  until  1900. 
The  local  government  powers  of 
the  Chapter  of  Westminster  and  the 
Court  of  Burgesses  have  now  ceased 
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Metropolitan  Borough.  Older  Districts  included  therein. 

Woolwich Area    of    Parliamentary    Borough    of 

Woolwich  in  i.e.  Parishes  of  Wool- 
wich, Eltham,  and  Plumstead  (1893, 
c.  55).  Before  the  changes  of  1899- 
1900,  Woolwich  was  under  a  Local 
Board  of  Health  and  not  wholly 
under  the  Acts  relating  to  London, 
and  it  had  and  still  retains  certain 
powers  as  to  markets  not  possessed 
by  other  boroughs  (1899,  c.  14,  s.  3). 

Each  borough  is  constituted,  and  its  boundaries  defined  by  Orders 
in  Council  in  such  manner  as  to  include  within  a  borough  every  part 
of  the  administrative  county  of  London,  which  is  outside  the  City  of 
London.  The  Inner  and  Middle  Temples  are,  for  this  purpose,  inside 
the  city.  Parishes  were  not  divided,  although  their  boundaries  might 
be  altered,  and  no  parish  could  be  put  into  more  than  one  borough,  or 
partly  inside  and  partly  outside  the  city. 

Detached  parts  of  parishes,  except  the  hamlet  of  Knightsbridge,  were 
annexed  to  or  divided  between  adjoining  boroughs,  and  either  made 
separate  parishes  or  divided  between  or  annexed  to  adjoining  parishes. 

Detached  parts  of  London  parishes  lying  in  Middlesex  or  Surrey 
were  merged  in  these  centres,  and  a  detached  portion  of  Middlesex, 
South  Hornsey,  was  added  to  London.  And  certain  parishes  which 
were  partly  within  and  partly  without  the  City  of  London  have 
been  rearranged. 

The  metropolitan  borough  councils  are  corporations,  in  constitution 
closely  resembling  the  town  councils  of  municipal  boroughs,  but  known 
by  the  style  of  the  mayor,  aldermen  and  councillors,  not  burgesses,  of 
the  metropolitan  borough  of  A.  Koyal  authority  has  been  given  to 
Westminster  to  substitute  "city,"  its  ancient  title,  for  metropolitan 
borough,  and  to  Kensington  to  substitute  "  royal "  for  "  metropolitan  "  in 
recognition  of  the  birth  of  Queen  Victoria  at  Kensington  Palace,  formerly 
in  Westminster,  but  now  within  Kensington. 

The  arrangement  for  the  election,  meetings,  etc.,  of  these  councils 
are  a  TrUlaTige  of  the  provisions  of  the  Metropolis  Management  Acts,  the 
Municipal  Corporations  Act,  1882,  and  the  Local  Government  Acts,  1888 
and  1894,  with  certain  additions  under  the  Act  of  1899  and  the  Qualifi- 
cation of  Women  Act,  1907  (c.  33).  The  metropolitan  boroughs  have  no 
burgess  roll.  Their  electors  are  the  same  as  for  the  elective  vestries  as 
altered  in  1894,  viz.,  parochial  electors,  or  the  persons  on  the  parlia- 
mentary and  local  government  registers  of  electors  for  the  borough.  The 
latter  register  includes  women  occupiers.  As  the  boundaries  of  the 
parliamentary  and  metropolitan  boroughs  have  not  yet  been  made  to 
coincide,  considerable  difficulty  is  found  in  completing  the  registers  by 
the  prescribed  date,  1st  November.  The  qualifications  for  election  as 
mayor,  alderman,  or  councillor  is  to  be  a  parochial  elector  or  a  resident 
within  the  parish  for  twelve  months  preceding  election.  Women  are  no 
longer  disqualified  by  sex  or  marriage  (1907,  c.  33). 

The  mayor  is  elected  annually  on  9th  November,  as  in  a  municipal 
borough,  and,  unless  disqualified  or  a  woman,  is  ex  officio  a  justice  of  the 
peace  during  his  term  of  office;  but  cannot  appoint  a  deputy  mayor. 
The  aldermen  are  elected  on  9th  November,  and  serve  for  six  years  as 
in  municipal  boroughs.      The  election  of  mayor  and  aldermen  is  con- 


LONDON  COUNTY  421 

ducted  in  the  same  manner  as  in  a  municipal  borough  (1899,  c.  14,  s.  2 : 
1888,  c.  41,  s.  2). 

For  the  purpose  of  the  election  of  councillors  the  boroughs  have  been 
divided  into  wards,  regard  being  had  to  rateable  value  as  well  as  to 
population,  in  determining  the  wards,  which  are  fixed  by  the  orders 
constituting  the  boroughs,  but  may  be  altered  by  the  Local  Government 
Board  (1899,  c.  14,  s.  26). 

A  number  of  councillors,  divisible  by  three,  is  allotted  to  each  ward. 
The  councillors  must  be  electors  of,  or  residents  for  twelve  months  in, 
the  borough,  and  are  elected  by  the  "  parochial "  electors  of  the  borough 
in  the  same  way  as  district  councillors  for  an  urban  district  which  is  not  a 
municipal  borough  (56  &  57  Vict.  c.  73,  ss.  23,  31).  The  disqualifications 
are  the  same  as  for  urban  or  rural  district  councils.  The  election  takes 
place  on  1st  November  of  every  third  year.  The  number  of  councillors  is 
fixed  by  the  order  constituting  the  borough,  and  that  of  aldermen  is  one- 
sixth  of  that  of  the  councillors,  the  whole  number  not  exceeding  seventy 
— exclusive  of  the  mayor  if  elected  from  outside  the  council — and  the 
quorum  is  one-third  of  the  whole  number  of  the  council. 

The  term  of  office  of  a  borough  councillor  is  three  years.  It  was 
originally  intended  that  one-third  should  retire  annually  as  in  town 
councils  outside  London ;  but  this  was  altered  by  Order  in  Council  of 
March  9,  1901,  and  Order  of  the  Local  Government  Board  of  June  14, 
1901  (under  1899,  c.  14,  s.  2  (8)). 

On  casual  vacancies  in  the  office  of  mayor,  alderman,  or  councillor, 
an  election  is  held  by  the  same  persons  and  in  the  same  manner  as  an 
election  to  fill  an  ordinary  vacancy. 

The  procedure  on  elections  is  regulated  by  the  Metropolitan  Borough 
Councils  Election  Order,  1903  (St.  R  &  0.,  Rev.  1903,  No.  160). 

The  borough  councils,  subject  to  the  statutory  meeting  on  9th  Novem- 
ber, have  power  to  fix  their  time  of  meeting,  to  regulate  their  business  by 
standing  orders,  and  to  appoint  committees,  and  regulate  their  business 
and  proceedings,  and  under  the  Public  Health  (London)  Act,  1891,  to 
delegate  their  authority  to  a  committee  (1855,  c.  120,  s.  58 ;  1891,  c.  76, 
s.  99 ;  1894,  c.  73,  s.  31 ;  1899,  c.  14,  s.  8). 

The  committees  must  report  their  proceedings  to  the  council,  but  to 
the  extent  directed  by  the  council  the  proceedings  of  the  committee 
shall  not  require  the  approval  of  the  council.  But  a  committee  may 
not  raise  money  by  loan  or  rate,  or  spend  money  beyond  the  sum  allowed 
by  the  council  (1899,  c.  14,  s.  8).  One  committee,  the  Finance  Committee, 
must  be  appointed  to  regulate  and  control  the  borough  finance. 

Two  or  more  borough  councils  may  appoint  joint  committees  (1899, 
c.  14,  s.  84). 

An  annual  budget  must  be  prepared,  and  an  annual  financial  state- 
ment must  be  submitted  to  the  District  Auditor  in  a  prescribed  form 
(St.  R.  &  0.,  1900,  No.  534),  and  no  order  for  payment  on  account  of 
capital  or  income  can  be  made  by  the  council  except  by  resolution  passed 
on  the  recommendation  of  the  finance  committee,  and  costs,  debts,  or 
liability  exceeding  £50  shall  not  be  incurred  except  on  a  resolution  of 
the  council  passed  on  an  estimate  of  the  finance  committee  (1899,  c.  41, 
s.  8  (3)). 

There  is  a  special  provision  derived  from  the  law  as  to  vestries 
(Met.  Man.  Act,  1855,  s.  57)  putting  a  check  on  the  freedom  of  the 
council  to  rescind  prior  resolutions  (Livingstone  v.  Westminster  Corporation, 
[1904]  2  K.  B.  109). 
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The  councils  appoint  the  necessary  officers,  including  a  surveyor, 
medical  officer,  and  sanitary  inspectors.  With  reference  to  the  latter 
the  Local  Government  Board  have  powers  of  interference  as  to  salary, 
efficiency,  or  on  attempts  to  dismiss,  and  they  made  a  regulation  on  this 
subject  on  December  8,  1891  (St.  E.  &  0.,  Eev.  1904,  vol.  viii.,  tit. 
"London  County,"  p.  127). 

The  superannuation  of  officers  is  regulated  by  an  Act  of  1866  (c.  31), 
the  powers  under  which  are  purely  discretionary  as  to  the  grant  or 
amount  of  allowance  (B.  v.  St.  Fancras,  1890,  24  Q.  B.  D.  371).  The  Act 
does  not  define  what  constitutes  an  "  officer."  In  some  boroughs  special 
superannuation  Acts  have  been  obtained,  e.g.  Stepney  and  Kensington, 
(1907). 

Powers. — The  administrative  functions  of  borough  councils  fall  under 
the  following  heads  : — They  have  power  to  make  by-laws  for  the  peace, 
order,  and  good  government  of  the  borough  on  matters  not  already 
covered  by  the  general  law  or  County  Council  by-laws  (1899,  c.  14, 
s.  5  (2),  Sched.  2). 

They  are  surveyors  of  highways,  and  have  the  duty  of  paving, 
maintaining,  repairing,  watering,  cleansing,  scavenging,  and  lighting  the 
streets  within  their  districts  (1855,  c.  120,  ss.  96-116;  1862,  c.  102, 
ss.  71,  80-84 ;  1888,  c.  41,  ss.  11,  41;  1890,  cc.  54,  60;  and  1899,  c.  14, 
s.  6).  They  can  veto  the  closing  up  of  alleys  or  streets  (1817,  c.  xxix. 
s.  79).  They  are  also  the  sanitary  authority  under  the  Public  Health 
(London)  Acts  for  the  suppression  of  nuisances,  subject  to  the  right  of 
the  County  Council  to  intervene  in  case  of  default  (1891,  c.  76),  and 
they  have  the  registration  of  dairies  (1899,  c.  14,  s.  5  (1)),  and  the 
supervision  of  bakehouses,  factories  and  workshops,  and  licensed 
slaughter-houses,  and  offensive  businesses,  to  see  that  they  are  in 
accordance  with  the  sanitary  regulations  affecting  them,  and  the 
administration  of  by-laws  relating  to  sanitary  matters  made  by  the 
County  or  Borough  Council  (see  Collman  v.  Mills,  [1897]  1  Q.  B. 
396). 

They  have  the  supervision  of  houses  let  in  lodgings  other  than 
Common  Lodging  Houses  ;  and  are  empowered  under  Part  II.  of  the 
Housing  of  the  Working  Classes  Act,  1890,  to  deal  with  small  unhealthy 
areas,  unhealthy  dwellings,  and  obstructive  buildings  (1891,  c.  76);  and 
under  Part  III.,  if  adopted,  of  the  Act  of  1890,  to  construct  lodging  houses 
for  the  working  classes  (1899,  c.  14,  s.  5  (2)).  This  last  power  is  con- 
current with  that  of  the  County  Council. 

They  are  the  authority  for  scavenging  the  streets,  and  for  removing 
dust  and  refuse  from  private  grounds,  and  for  the  destruction  or  disposal 
of  the  refuse  so  collected  (1891,  c.  76). 

They  own  the  sewers  other  than  main  sewers,  and  supervise  the 
construction  and  maintenance  of  private  drains,  and  all  plans  of  new 
drains  have  to  be  submitted  to  them  {Bethnal  Green  Vestry  v.  London 
School  Board,  [1898]  App.  Cas.  190).  The  County  Council  has  made 
by-laws  as  to  the  submission  of  drawn  plans,  and  as  to  the  construction 
of  drains  under  the  Acts  of  1855,  c.  120;  and  1899,  c.  15  {ante,  p.  415). 

They  have  no  control  over  commercial  gas  companies  except  where 
the  streets  are  broken  up  to  lay  gas-pipes  (see  Gas). 

They  are  entitled  under  the  Metropolis  Water  Act,  1897  (c.  56),  to 
aid  water  consumers  in  the  determination  of  questions  of  general  interest 
with  respect  to  the  rights,  duties,  and  liabilities  of  the  water  authority, 
and  to  complain  to  tlie  Eailway  and  Canal  Traffic  Commission  where 
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the  authority  has  failed  in  its  statutory  duty;  and  also  concurrent 
power  with  the  County  Council  as  to  water  recrulations  (1899  c  14 
s.  5  (2),  Sched.  2  (2)). 

Under  the  London  Overhead  Wires  Act,  1891  (c.  Ixxvii.),  they 
administer  by-laws  made  by  the  County  Council  as  to  the  erection  of 
overhead  wires  not  belonging  to  the  Crown  or  to  electric  lighting 
companies;  and  under  the  Telegraph  Acts  their  consent  is  necessary 
(but  can  be  compelled)  for  underground  telephones  or  telegraph  wires 
{Postmaster-General  v.  London  {Mayor),  1898,  14  T.  L.  R.  222).  Their 
consent  is  a  condition  precedent  to  obtaining  electric  lighting  orders 
by  commercial  undertakers  in  their  district,  and  they  can  themselves 
undertake  the  electric  lighting  of  the  district. 

As  road  authority,  they  have  a  qualified  veto  on  the  construction  of 
tramways  on  their  roads  under  provisional  orders  (1878,  c.  78,  ss.  4,  5). 
See  article  Tramway. 

They  can  also,  by  order  of  the  Local  Government  Board,  acquire  all 
or  any  of  the  powers  of  a  Parish  Council  under  the  Local  Govern- 
ment Act,  1894,  and  the  appointment  independently  of  justices  or 
overseers. 

The  borough  council  are  overseers  of  every  parish  within  the  borough 
(1899,  c.  14,  s.  11)  (see  Poor  Law,  below),  and  in  many  parishes  and 
boroughs  the  powers  of  the  Local  Government  Act,  1894  (s.  33),  have 
been  acquired,  with  the  result  of  giving  the  councils  a  measure  of 
control  over  local  charities.  By  the  Act  of  1899,  and  the  schemes  made 
under  it,  they  have  become  the  authority  for  the  administration  of 
adoptive  Acts  relating  to  Baths  and  Washhouses,  Burial  Grounds 
and  Public  Libraries,  Museums  and  Gymnasiums,  which  were  in  most 
districts  till  1900  administered  by  distinct  bodies  elected  by,  but  not 
necessarily  from,  the  vestries. 

They  may  also  acquire  lands  for  their  purposes  as  a  sanitary 
authority  and  of  their  other  powers  and  duties  (1891,  c.  76 ;  1893,  c.  47 ; 
1899,  c.  14,  s.  5  (2)).  Under  the  Building  Act,  1894,  they  have  a 
qualified  locus  standi  on  questions  relating  to  the  building  line  and  as  to 
any  by-laws  to  be  made  under  that  Act;  and  under  the  Act  of  1899, 
c.  14,  s.  5  (1),  they  are  the  authority  for  licensing  wooden  structures 
under  sec.  84,  removing  sky-signs  under  sec.  134,  and  removing 
obstructions  in  streets  under  sec.  199  of  the  Land  and  Building  Act, 
1894. 

They  are  the  authority  for  the  control  of  hoardings  erected  in  or 
near  their  streets,  and  for  licensing  stations  for  advertisements  (1817, 
0.  xxix.  s.  71 ;  1855,  c.  120,  s.  122 ;  1890,  c.  cc.  s.  32). 

They  have  power  to  make  local  improvements  with  the  assent  of  the 
County  Council  (1855,  c.  120,  s.  72). 

With  respect  to  open  spaces  they  have  the  following  powers : — 

(1)  To  collect  rates  for  maintenance  of  enclosed  gardens  in  squares 
vested  in  any  body  for  the  use  of  the  inhabitants  of  the  square,  etc. 
(1855,  c.  120,  s.  239;  1899,  c.  14). 

(2)  To  acquire  land  for  open  spaces  and  pleasure  grounds  (1856,  c.  112, 
8.  11;  1877,  c.  35;  1887,  c.  32),  and  to  manage  and  regulate  the  lands 
acquired  for  public  recreation.  They  are  forbidden  to  alienate  recrea- 
tion grounds  or  open  spaces  dedicated  to  public  use,  or  land  held  on  Court 
prohibiting  building  (1899,  c.  14,  s.  32). 

In  many  districts  there  were  further  powers  under  a  multiplicity  of 
local  Acts,  which  are  unclassified  and  inaccessible  and  whose  details  are 
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unknown  except  to  the  clerks  of  the  authorities.  These  special  Acts 
were  survivals  of  the  chaotic  arrangements  for  the  local  government  of 
the  metropolis  prior  to  1855  graphically  described  in  Jephson's  Sanitary 
Evolution  of  London  (1907).  Power  was  given  in  1855  (c.  120,  s.  248) 
to  get  rid  of  or  vary  some  of  these  Acts  by  Order  in  Council,  but  it  does 
not  appear  to  have  been  exercised.  The  County  Council  has  a  similar 
power  under  sec.  57  of  the  Local  Government  Act,  1888  (see  R.  v.  London 
County  Council,  [1893]  2  Q.  B.  454).  Under  the  London  Government 
Act,  1899,  schemes  have  been  passed  for  abrogating  the  unnecessary 
portions  of  these  local  Acts.  They  are  printed  as  Statutory  Eules,  1901, 
Nos.  211-278,  538. 

The  borough  councils  have  power  to  acquire  land  compulsorily 
(1)  for  street  improvements  (1817,  c.  xxix.  ss.  80-96);  and  (2)  with 
assent  of  the  Local  Government  Board,  for  the  purposes  of  the  Manage- 
ment Acts  (1855,  c.  120,  ss.  150-156),  and  by  agreement  under  the 
Public  Health  Acts,  1891  and  1893. 

Finance. — The  expenses  of  each  borough  are  defrayed  by  rates  made 
and  levied  by  the  borough  council. 

The  accounts  of  boroughs  are  subject  to  audit  by  the  Local  Govern- 
ment Board.  In  this  respect  they  are  in  the  same  position  as  the  County 
Council,  and  unlike  the  councils  of  municipal  boroughs  (1899,  c.  14,  s.  14). 
As  to  the  powers  of  the  District  Auditors,  see  R.  v.  Carson  Roberts,  1907, 
96  L.  T.  N.  S.  733.  They  must  make  annual  reports  and  returns  to 
the  Local  Government  Board  (1855,  c.  120,  s.  198).  See  Local  Taxation 
Keturns. 

The  expenses  were  until  1900  classified  as  general,  lighting,  etc., 
sewers,  and  highways,  but  were  included  in  a  single  demand  note  (1855, 
c.  120,  ss.  92,  96).  Under  the  present  system  all  the  borough  expenses 
are  paid  out  of  the  general  rate,  which  with  the  poor-rate  is  assessed, 
made,  and  levied  as  one  general  rate,  by  a  single  demand  note  wherever 
possible.  On  the  demand  note  are  stated  the  purposes  for  which  the 
rate  is  levied,  including  the  precepts  for  the  county,  education,  poor  law, 
and  police  authorities  (1899,  c.  14,  s.  11).  Provision  is  made  for  cases 
where  the  incidence  of  local  expenses  varies  in  different  parishes  included 
in  the  same  borough  (1899,  c.  14,  s.  10  (3),  (4)). 

The  authorities  can  borrow  for  their  purposes  directly  by  mortgage 
or  from  the  Public  Works  Loans  Fund  or  from  the  County  Council. 
The  powers  depend  on  the  Acts  of  1855  and  1862,  as  extended  by 
the  Public  Health  Acts  of  1891,  c.  76,  and  1893,  c.  47;  and  the  London 
Government  Act,  1899 ;  and  as  to  County  Council  loans,  on  the  annual 
Money  Acts  of  that  body. 


IV.  Education. 

(a)  Elementary. — The  local  education  authority  for  the  administrative 
county  of  London  is  now  the  County  Council,  which  superseded  the 
London  School  Board  in  1903  (3  Edw.  vii.  c.  24).  Under  the  Act  the 
borough  corporation  appoints  two-thirds  of  the  managers  of  the  provided 
j)ublic  elementary  schools  in  its  district  (s.  2). 

(fe)  Secondary  and  Technical. — Under  the  Education  Acts,  1902  and 
1903,  the  County  Council  is  the  authority  for  the  purposes  of  higher 
education,  including  what  is  termed  secondary  and  technical  education. 
The  cost  is  payable  out  of  the  education  rate,  on  which  there  is  no  limit, 
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but  is  reduced  by  the  sums  received  by  way  of  Local  Taxation  Grant, 
from  the  proceeds  of  Customs  and  Excise  Duties,  see  3  Edw.  vii.  c.  24, 
ss.  1,  4.    See  Education,  Vol.  V.  p.  59. 

V.  Police. 

The  arrangements  for  police  in  the  administrative  county  of  London 
differ  from  those  of  the  rest  of  England.  The  City  of  London  has  its 
own  police  force.  See  London  City.  The  police  of  the  county  of 
London  is  under  the  control  of  the  chief  commissioner  of  metropolitan 
police,  who  has  the  control  of  street  traffic  in  his  district,  and  of  the 
licensing  of  hackney  carriages  and  stage  carriages  in  his  own  district 
and  the  City  of  London.  See  Metropolitan  Police  District,  defined 
by  an  Order  in  Council  of  Jan.  3,  1840,  St.  Pt.  &  0.,  Eev.  1904,  vol.  viii., 
tit.  "  Metropolitan  Police  District."  The  suppression  of  brothels  is  dealt 
with  by  the  borough"  councils  acting  as  overseers.  See  Brothel,  Vol.  II. 
p.  434.  The  County  Council  has  constables  for  its  parks,  and  the 
borough  councils  can,  under  certain  conditions,  appoint  parish  constables 
for  certain  purposes.  Compensation  for  damage  by  riot,  which  falls 
on  the  police  rate,  is  dealt  with  by  the  Common  Council  in  the  city ;  by 
the  Eeceiver  of  Police  in  the  rest  of  the  administrative  county  (49  &  50 
Vict.  c.  38,  Sched.  1). 

VI.  Poor  Law. 

(a)  Local  Administration. — The  area  of  London  for  the  purposes  of 
poor  law  administration  is  now  that  of  the  administrative  county,  the 
anomalous  district  of  Penge  having  been  transferred  to  Kent.  For  local 
administration  it  is  subdivided  in  the  manner  indicated  in  the  table  on  the 
next  page.  Certain  changes  in  the  local  areas  have  been  made  corollary 
to  those  effected  as  to  municipal  affairs  under  the  London  Government 
Act,  1899.  The  orders  by  which  the  changes  have  been  made  are  local  in 
character  and  not  easily  accessible.  The  guardians  are  elected  annually 
by  the  parochial  electors  under  the  Local  Government  Act,  1894,  56  & 
57  Vict.  c.  73,  ss.  20,  30,  44.  The  functions  of  the  poor  law  authorities 
are  in  the  main  the  same  as  in  the  rest  of  England.  See  Poor  Law.  But 
a  common  poor  fund  was  created  in  1867  (c.  6,  ss.  61-72),  which  is  fed 
by  contributions  from  each  poor  law  area  in  accordance  with  its  valua- 
tion under  the  Valuation  Metropolis  Act,  1869,  which  are  assessed  and 
collected  under  a  precept  from  the  Local  Government  Board,  and  paid 
to  an  account  at  the  Bank  of  England,  and  paid  over  by  the  receiver  to 
each  poor  law  authority  to  recoup  the  expense  incurred  by  them,  as  fixed 
by  and  at  or  in  respect  of  the  following  matters : — 

(1)  Maintenance  of  indoor  poor  (1870,  c.  18). 

(2)  Maintenance  of  pauper  children  in  district,  separate,  certificated, 
and  licensed  schools,  and  of  orphan  or  deserted  children  boarded  out 
(1869,  c.  33,  8.  21 ;  1898,  c.  45,  s.  1);  and  payment  of  the  school  fees  of 
pauper  children  at  public  elementary  schools  (1876,  c.  79,  s.  40).  Where 
the  children  in  such  a  poor  law  school  is  in  excess  of  the  certified 
number,  the  maintenance  of  the  children  in  excess  does  not  fall  on  the 
fund  (1898,  c.  45,  s.  1  (2)). 

(3)  Relief  of  destitute  persons,  and  places  for  their  reception,  under 
the  Houseless  Poor  Acts  (1864,  c.  116 ;  1865,  c.  34). 

(4)  Maintenance  of  the  insane  in  hospitals,  etc.,  where  not  charge- 
able on  the  county  rate. 
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(5)  Maintenance  of  patients  in  public  hospitals  suffering  from 
infectious  disease. 

(6)  Medicine  and  medical  and  surgical  appliances  supplied  to  poor  in 
receipt  of  relief. 

(7)  Salaries  of  officers  employed  by  the  district  school  managers  or 
the  metropolitan  asylum  managers,  and  in  dispensaries,  where  the 
appointments  have  been  approved  by  the  Local  Government  Board. 

(8)  Fees  for  registration  of  births  and  deaths,  and  for  vaccination. 

(9)  Compensation  to  officers  affected  or  deprived  of  office  by  the  Act 
of  1867  (see  s.  69  (4);  1869,  c.  33,  s.  18). 

The  annexed  table  shows  the  poor  law  authorities  for  London  and 
areas,  and  the  authorities  or  persons  collecting  the  poor-rate,  or  rates 
levied  as  part  thereof,  under  precepts.  (For  the  ancient  civil  parishes 
of  London,  see  Eegistrar-General's  Census  Eeport  (Pari.  Pap.  1902, 
c.  785).) 


Poor  Law  Authority. 

Guardians  of  Parish 

or  Union  of — 

Bermondsey  (St.  E. 
&  O.,  1903,  No. 

873). 

Bethnal  Green. 

Camberwell. 

Chelsea. 


Fulham. 
Greenwich  U. 


Hackney  U.  (St. 
E.  &  O.,  1906, 
No.  30). 


Hammersmith. 
Hampstead. 
Holborn  U. 


Islington. 
Kensington. 


Lambeth. 
Lewisham  U. 


Poor  Law  Area 
(Old  Parishes  Included  in), 

"  Parish  of  Bermondsey "  (see 
Bermondsey,  Horselydown,  St. 
Olave  and  St.  Thomas,  South- 
wark,  and  Eotherhithe). 

St.  Matthew,  Bethnal  Green. 

St.  Giles,  Camberwell. 

St.  Luke,  Chelsea,  less  the  parts 
transferred  to  Paddington  and 
Kensington,  but  with  the  addi- 
tion of  parts  of  St.  George's. 

Fulham. 

Deptford,  St.  Nicholas  and  Green- 
wich. 

Deptford,  St.  Paul. 

Hackney. 


Stoke  Newington,  with  the  added 
part  of  S.  Hornsey. 

Hammersmith. 

St.  John,  Hampstead. 

Parish  of  St.  John,  Clerkenwell, 
less  detached  part  (St.  E.  &  0., 
1906,  No.  152);  St.  Andrew 
and  St.  George,  Holborn ;  St. 
Luke,  Middlesex;  St.  Sepulchre, 
Charterhouse;^  Glasshouse  Yard, 
Staple  Inn, 2  Furnival's  Inn. 

St.  Mary,  Islington. 

St.  Mary  Abbots,  Kensington, 
with  addition  from  Chelsea 
detached. 

St.  Mary,  Lambeth. 

Eltham. 

Lee  and  Lewisham. 


Authority  for  Collection 

of  Poor  Rate,  Education 

Rate,  and  Police  Rate 

under  Precepts. 

Bermondsey  B.  C. 


Bethnal  Green  B.C. 
Camberwell  B.  C. 
Chelsea  B.  C. 


Fulham  B.  C. 
Greenwich  B.  C. 

Deptford  B.  C. 
Hackney  B.  C. 


Stoke     Newington 

B.C. 
Hammersmith  B.  C. 
Hampstead  B.  C. 
Holborn  B.  C. 


Islington  B.  C. 
Kensington  B.  C. 


Lambeth  B.  C. 
Woolwich  B.  C. 
Lewisham  B.  C. 


I 


1  As  to  Charterhouse,  see  1875,  c.  61,  s.  43. 

2  As  to  Staple  Inn,  see  St.  R.  &  0.,  1902,  No.  25. 
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Foot  I-aw  Authority. 

Guardians  of  Parish, 

or  Union  of — 

London  City  U. 


Paddington. 
Poplar  U. 

St.  George -in- the- 
East. 

St.  George's  (Han- 
over Square)  U. 

St.  Giles  -  in -the- 
Fields  and  St. 
George's,  Blooms- 
bury. 

St.  Marylebone. 

St.  Pancras. 
Shoreditch. 
Southwark  U. 


Stepney  U. 
Strand  U. 


Wandsworth  U. 
(St.  R.  &  0., 
1903,  No.  582). 

Westminster  U. 

Whitechapel  U. 


Woolwich  U. 


Poor  Law  Area 
(Old  Parishes  Included  in). 

Civil  Parish  of  the  City  of  Lon- 
don, including  all  the  Parishes, 
etc.,  in  the  city  (for  list  see 
Pari.  Pap.,  1902,  c.  875). 

St.  John  Baptist,  Paddington,  with 
detached  part  of  Chelsea  added. 

Parishes  of  Bow,  Bromley,  and 
Poplar. 

St.  George-in-the-East. 

St.  George's,  Hanover  Square  ;  St. 
Margaret  and  St.  John,  West- 
minster. 

St.  Giles,  and  St.  George's, 
Bloomsbury. 


St.  Marylebone. 

St.  Pancras. 

St.  Leonard's,  Shoreditch. 

Christ  Church,  St.  George  the 
Martyr,  and  St.  Saviour,  South- 
wark and  Newington. 

Limehouse,  KatclifF,  Shadwell,  and 
Wapping. 

St.  Clement  Danes,  St.  Martin-in- 
the-Fields,  St.  Mary-le-Strand, 
St.  Paul's,  Covent  Garden ; 
the  Savoy,  and  the  Liberty  of 
the  Rolls. 

Parish  of  Wandsworth,  Borough 
(i.e.  Clapham,  Putney,  Streat- 
ham,  Tooting  Graveney,  and 
Wandsworth),  and  Battersea. 

St.  Anne's,  Soho;  and  St.  James, 
Westminster. 

Aldgate ;  Christ  Church,  Mile 
End  Old  Town  ;  Minories, 
Norton  Folgate  :  Old  Artillery 
Ground,  Old  Tower ;  St.  Kathe- 
rine,  Whitechapel. 

Charlton,  Kidbrooke,  Plumstead, 
and  Woolwich. 


Autliority  for  Collection 

of  Poor  Rate,  Education 

Rate,  and  Police  Rate 

under  Precepts. 

Corporation  of  the 
City  of  London, 
1907,  c.  cxl. 

Paddington  B.  C. 

Poplar  B.  C. 

Stepney  B.  C. 

Westminster  City 
Council. 

Holborn  B.  C. 


St.      Marylebone 

B.  C. 
St.  Pancras  B.  C. 
Shoreditch  B.  C. 
Southwark  B.  C. 


Stepney,  B.  C. 

Westminster    City 
Council. 


Wandsworth  B.  C. 


Battersea  B.  C. 
Westminster    City 

Council. 
Stepney,  B.  C. 


Woolwich  B.  C. 


Inns  of  Court. 

Gray's  Inn — Treasurer  and  Overseers  The  Steward  of  Gray's  Inn. 

of  (St.  R.  &  O.,  1901,  No.  539). 

Lincoln's  Inn— Treasurer  and  Over-  The  Treasurer  of  Lincoln's  Inn. 

seers  of. 

Inner  Temple — Treasurer  and  Over-  [No   rates    are   levied   in   the   Inner 

seers  of.  Temple,    being    all    paid    by    the 

Society.] 
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Middle      Temple  —  Treasurer      and     [No  rates  are  levied  in  the   Middle 
Overseers  of.  Temple,    being    all    paid    by   the 

Society.] 
The  Inner  and  Middle  Temple  and 
Gray's  Inn  are  not  to  be  added  to 
any  area  or  parish  for  poor  law 
purposes,  so  long  as  the  benchers  of 
the  Inns  contribute  to  the  common 
fund  of  certain  adjoining  unions — 
Holborn  in  the  case  of  Gray's  Inn, 
and  the  City  of  London  in  the 
case  of  the  Temple  (1875,  c.  61, 
s.  43). 

(h)  Central  Authority. — A  district  named  the  Metropolitan  Asylums 
District  was  formed  in  1867  (30  Vict.  c.  6)  for  the  creation  and  manage- 
ment for  London  of  asylums  for  the  reception  and  relief  of  the  sick 
or  infirm,  or  other  classes  of  poor  chargeable  on  London  parishes  or 
unions  (30  &  31  Vict.  c.  6,  ss.  5-36).  This  statutory  authority,  which 
did  not  legalise  the  erection  of  an  asylum  where  it  would  be  a  nuisance 
(Met  Asylum  Managers  v.  Hill,  1881,  5  App.  Gas.  582),  was  extended 
to  the  provision  of  ships,  huts,  and  temporary  erections,  or  hospitals 
(1870,  c.  15),  and  tending  places,  ambulances,  etc.,  for  persons  suffering 
from  infectious  disease. 

The  managers  are  (1)  elected  by  the  poor  law  authorities  which 
contribute  to  the  expense  of  maintenance ;  (2)  nominated  by  the  Local 
Government  Board  from  justices  of  the  county  or  city,  or  persons 
assessed  on  property  of  a  certain  rateable  value. 

In  the  event  of  epidemics  both  the  managers  and  the  County  Council 
can  act  on  default  of  a  sanitary  authority.  The  expenses  fall  on  the 
common  poor  fund  (54  &  55  Vict.  c.  76,  s.  104). 

The  powers  of  the  managers  are  exercised  mainly  as  to  infectious 
disease,  but  extend  to  asylums  for  imbeciles  and  training  ships  for 
pauper  boys.     They  do  not  deal  with  lunatics  {vide  ante,  p.  415). 

Local  sanitary  authorities  can  build  hospitals  for  infectious  patients ; 
but  as  non-pauper  patients  are  now  received  by  the  asylum  managers,  this 
power  is  not  much,  if  at  all,  used  (1891,  c.  76,  ss.  75-78,  80,  81,  141). 

The  expenditure  of  the  Asylums  Board  is  audited  by  a  district 
auditor  and  paid  by  contributions  from  the  Poor  Law  Guardians  in  the 
administrative  county  of  London,  and  added  to  the  amount  of  their 
precept  for  poor-rate  (1867,  c.  6,  ss.  54-62). 

VII.  Valuation  and  Eating. 

Property  in  London  is  assessed  for  purposes  of  imperial  and  local 
taxation  under  the  Valuation  Metropolis  Act,  1869.  The  valuation, 
which  is  quinquennial,  subject  to  a  power  of  making  supplementary  lists 
as  needed,  is  effected  by  the  assessment  committee  for  each  district, 
subject  to  the  attendance  and  suggestions  of  the  inspectors  and  surveyors 
of  taxes. 

Returns  from  occupiers  may  be  required  in  a  form  prescribed  by  the 
Treasury  (St.  R.  &  0.,  Rev.  1904,  vol.  viii.,  tit.  "London  County,"  p.  144). 

An  assessment  committee  for  each  borough  is  appointed  by  the 
borough  council  from  among  its  own  members  in  boroughs  where  the 
whole  of  one  or  more  poor  law  unions  is  within  the  borough  (1899,  c.  14, 
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s.  13),  and  in  such  cases  the  town  clerk  acts  as  clerk  of  the  committee. 
Except  in  these  cases  the  assessment  committee  is  appointed  by  the 
guardians  of  each  union  under  sec.  5  of  the  Valuation  Metropolis  Act, 
1869.  The  provisions  of  the  Act  of  1869  have  been  adapted  to  the 
present  government  of  London  by  Order  in  Council  (St.  R.  &  0  1900 
No.  605  ;  1901,  No.  209,  and  1902,  No.  210). 

The  City  of  London  has  been  made  a  single  civil  parish,  and  on 
and  after  April  1,  1908,  the  Court  of  Common  Council  will  select 
its  assessment  committee  (1907,  c.  cxL). 

The  assessment  first  made  may  be  reviewed  by  the  committee  on 
appeal ;  or  if  they  refuse  to  alter  it,  either  by  justices  in  special  sessions 
or  by  the  London  County  Sessions.  Appeal  lies  to  special  sessions  only 
when  an  individual  assessment  is  complained  of  by  a  person  actually 
aggrieved  as  to  fees  of  clerks  to  these  sessions.  See  Order  of  1898 
(St.  E.  &  0.,  Eev.  1904,  vol.  viii.,  tit.  "  London  County,"  p.  9).  Appeal  lies 
to  the  general  sessions  (1)  by  any  ratepayer  and  any  surveyor  of  taxes 
and  any  overseer,  with  the  consent  of  his  parish,  against  decisions  of 
the  assessment  committee  on  an  objection  to  which  he  was  a  party,  or 
against  decisions  of  special  sessions  (1869,  c.  67,  s.  32).  (2)  By  assess- 
ment committees,  borough  or  city  councils,  as  overseers,  ratepayers  or 
rating  authorities  aggrieved  {a)  by  the  gross  or  rateable  value  of  a 
parish  being  too  high  or  too  low ;  {h)  by  there  being  no  approved  valua- 
tion list  for  the  parish.  The  utility  of  the  power  of  appeal  against 
totals  has  been  reduced  by  the  decision  of  the  House  of  Lords  in  London 
County  Council  v.  St.  Georges  Union,  [1894]  App.  Cas.  660). 

The  procedure  is  regulated  by  the  Act  of  1869  and  rules  made  in 
1898  (St.  R.  &  0.,  Eev.  1904,  vol.  viii.,  tit.  "London  County,"  pp.  5,  10). 

The  decisions  thereon  are  reported  in  Eyde's  Rating  Appeals.  The 
rules  for  valuation  are  the  same  as  in  the  rest  of  England,  subject  to 
the  scheduled  scale  of  deductions,  as  to  which  see  Western  v.  Ke'iisington 
Assessment  Committee,  [1907]  2  K.  B.  233.     This  case  is  under  appeal. 

The  assessments  when  completed  are  made  up  into  a  valuation  list, 
which,  when  signed  and  approved,  forms  the  basis  of  all  rates  and  taxes 
for  five  years,  unless  altered  by  supplemental  list. 

The  rates  leviable  in  London  outside  the  city  are — 

(1)  The  county  rate  (1855,  c.  120,  ss.  171-179). 

(2)  The  education  rate. 

(3)  The  police  rate  (see  Metropolitan  Police  District). 

(4)  The  poor-rate  proper. 

(5)  The  general  rate,  covering  all  the  expenses  of  a  borough  council 
and  including  sewers  rate,  and  lighting  rate,  and  the  expenses  of  adoptive 
Acts.  When  such  Acts  have  not  been  adopted  as  to  the  whole  of  the 
borough  they  are  inserted  as  an  additional  item  for  that  part  of  the 
borough  in  which  they  are  leviable. 

Many  of  the  details  as  to  rating  and  accounts  are  dealt  with  by 
Orders  in  Council  under  the  Act  of  1899  (St.  E.  &  0.,  Eev.  1904,  vol.  viii., 
tit.  "  County  London,"  pp.  84-102).  Under  the  Act  of  1899  the  borough 
councils  are  overseers  for  their  boroughs,  and  collect  all  these  rates,  so 
far  as  possible,  on  a  single  demand  note,  in  a  form  prescribed  by  the 
Local  Government  Board  (1899,  c.  14,  s.  11).  The  precepts  of  the 
spending  authorities,  which  are  not  collecting  authorities,  are  sent  to 
the  town  clerk  of  the  borough,  except  those  sent  by  the  Local  Govern- 
ment Board  to  guardians  of  the  poor. 

Under  the  Equalisation  of  Eates  Act,  1894,  an  equalisation  fund  is 
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formed  annually  for  all  the  administrative  county  of  an  amount  equal 
to  6d.  in  the  £  on  the  existing  valuation  lists,  and  is  fed  by  a  con- 
tribution from  each  parish  of  3d.  in  the  £  on  its  annual  value  as  shown 
in  the  list. 

Out  of  the  fund  the  City  of  London  and  each  parish  is  credited  with 
a  grant  based  on  its  population.  If  the  grant  exceeds  the  contribution, 
the  difference  in  favour  of  a  parish  is  paid  over  to  the  sanitary  authority 
for  application  for  sanitary  purposes,  lighting  of  streets,  in  reduction  of 
parish  payments  on  that  account.  If  the  contribution  exceeds  the  grant, 
the  deficit  due  to  the  fund  is  collected  by  an  equalisation  charge  on  the 
City  of  London  or  the  borough  added  as  a  separate  item  to  the  county 
rate  C1894,  c.  53).  The  scheme  of  this  Act  corresponds  to  that  of  the 
common  poor  fund  (see  p.  425). 

Certain  adjustments  between  parishes  were  made  in  1900  on  the 
creation  of  the  metropolitan  boroughs  (St.  E.  &  0.,  1903,  No.  603). 

Water. — The  supply  of  water  in  the  administrative  London  was  in 
1902  transferred  from  the  commercial  water  companies  to  a  Metro- 
politan Water  Board,  constituted  by  orders  of  the  Local  Government 
Board  of  1902  and  1903  (St.  R.  &  0.,  1902,  No.  973;  1903,  No.  3), 
made  under  the  Metropolis  Water  Act,  1902,  2  Edw.  vii.  c.  41.  The 
Board  is  constituted  by  secondary  election  of  its  members  by  the  London 
County  Council,  the  Metropolitan  Borough  Councils,  and  certain  councils 
of  counties  and  districts,  which  fall  within  "  Water  London  "  (see  St.  R. 
&  0.,  Rev.  ed.  1904,  vol.  viii.,  tit.  "  Metropolitan  Water  Area  ").  By  a 
special  Act  of  1907  (c.  clxxi.)  power  has  been  given  to  render  uniform 
the  charges  for  supply. 

If  the  income  for  water  rates,  etc.,  is  not  sufficient  the  deficiency  is 
to  be  made  up  by  rate  from  "  Water  London."     See  Water. 

[Authorities, — Chitty's  Statutes,  5th  ed.,  tit.  "Metropolis;"  Hunt, 
London  Local  Government,  1897 ;  Hunt,  London  Government  Act,  1899 ; 
Glen,  London  Building  Acts;  Macmorran,  Public  Health  London  Ad; 
Pari.  Pap.  1894,  C.  7493 ;  Archibald,  Metropolitan  Police  Guide,  3rd  ed.] 

London  Gazette.— See  Gazettes. 

Long". — To  give  a  prescriptive  right  at  common  law,  possession 
must  be  "long,  continual,  and  peaceable"  (Co.  Litt.  113  &).  "As  to 
*  long,'  Lord  Coke  says :  '  It  is  the  time  given  by  law,  which  in  England 
is  the  time  whereof  there  is  no  memory  of  man  to  the  contrary'  .  .  . 
viz.,  the  time  of  Richard  I.  a.d.  1189  "  {per  Lord  Blackburn  in  Bolton  v. 
Angus,  1881,  6  App.  Cas.  810,  811). 

Long  Term.— See  Terms. 

Long  Vacation. — See  Vacation. 

Lord. — Selden  {Titles  of  Honour,  p.  36),  speaking  of  Dominus, 
says :  "  It  is  to  be  thought  of  only  as  a  distinguishing  attribute  of 
greatness,  and  as  our  English  word  lord  is;  and  that  without  any 
relation  of  it  to  an  interest  of  property,  or  to  servitude,,  and  only  as 
it  denotes  such  superiours  as  King,  or  subjects  of  the  greater  nobility, 
with  us."  By  the  greater  nobility  is  here  meant  all  the  peers  who  are 
either  hereditary,  and  as  such  lords  of  Parliament,  or  those  who  may  be 
lords  of  Parliament  without  being  hereditary.    (See  Parliament.)    Thus 
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the  whole  body  assembled  in  Parliament  is  called  the  "  House  of  Lords  " 
(q.v.).  It  is  not  a  title  of  honour  in  itself,  but  an  appellation  of  some 
particular  holders  of  titles  of  honour  {q.v.),  or  dignities. 

But  custom  or  courtesy  extends  it  to  the  sons  of  certain  peers.  All 
the  sons  of  dukes  and  marquises  bear  the  courtesy  title  of  lord,  either 
prefixed  to  a  dignity  of  the  father,  as  in  the  case  of  the  eldest  son  of  a 
duke  and  marquis,  or  to  their  family  name,  as  in  the  case  of  a  duke's  and 
marquis's  other  sons.  The  eldest  son  of  an  earl  also  bears  the  courtesy 
title  prefixed  to  a  title  of  the  father ;  but  the  custom  does  not  extend 
further.     (See  Lady.) 

As  an  honorary  title  it  is  bestowed  on  certain  official  persons  in 
respect  of  their  office.  Thus  the  mayors  of  cities  such  as  London  and 
York,  etc. ;  Lord  Chancellor,  Lords  of  the  Treasury,  or  the  judges  of  the 
High  Court,  etc. 

For  the  use  of  lord  and  lordship  in  other  connections,  see  such  articles 
as  Bishop  ;  Chancellor  ;  Lord  Chief  Justice  ;  Manor. 

[^Authorities. — Selden,  supra  ;  Burke,  Peerage,  etc. ;  Dod,  Peerage.'] 

Lord  Chamberlain. — See  Chamberlain,  Lord. 

Lord  Chancellor. — See  Chancellor. 

Lord  Chief  Justice  of  England.— The  popular  title, 

"  Lord  Chief  Justice  of  England,"  did  not  receive  full  recognition  at  law 
till  the  Supreme  Court  of  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  s.  5 
(which  came  into  operation  on  November  1, 1875),  applied  it  to  the  Lord 
Chief  Justice,  for  the  time  being,  of  the  Court  of  Queen's  Bench. 
Theretofore  the  more  correct  style  had  been  Lord  Chief  Justice  of 
the  King's  (or,  as  the  case  might  be.  Queen's)  Bench.  Thus  Shake- 
speare, ever  accurate  in  his  legal  terminology,  styles  Gascoigne,  C.J., 
"  Lord  Chief  Justice  of  the  King's  Bench  "  in  the  dramatis  personm  of 
King  Henry  iv.  (Part  2).  It  was  one  of  the  specific  charges  levelled 
against  Coke,  C.J.,  which  led  to  his  dismissal  in  1616,  that  he  styled 
himself  in  the  title-page  to  The  Reports,  Lord  Chief  Justice  of  England, 
instead  of  merely  of  the  King's  Bench.  It  is  submitted  that  the  Judi- 
cature Acts  created  no  new  office  (see  J.  A.,  1873,  s.  5),  but  rather 
enhanced  the  importance  of  the  office  which  had  existed  without 
material  alteration  since  the  thirteenth  century  (see  King's  Bench 
Division  ;  Supreme  Court).  From  the  time  of  Eobert  de  Brus, 
appointed  in  1268,  successive  Chief  Justices  of  the  King's  Bench  were 
styled  on  their  appointment  Capitalis  Justiciarius  ad  placita  coi^am  Rege 
tenenda  (Chief  Justice  to  hold  pleas  before  the  King),  and  were  so 
addressed  in  Eoyal  Commissions  and  other  formal  documents.  Thus, 
Cockburn,  C.J.,  was  constituted  by  the  Queen's  Writ,  dated  June  24, 
1859,  "  Our  Chief  Justice  to  hold  pleas  before  us  "  (Patent  Boll,  23  Vict. 
Ft.  I.  No.  8) ;  whereas  Lord  Coleridge,  Lord  Eussell  of  Killowen,  and 
Lord  Alverstone,  C.J  J.,  were  appointed  by  patent  to  the  office  of  Lord 
Chief  Justice  of  England  {London  Gazette,  December  3,  1880,  July  3, 
1894,  and  October  23,  1900). 

The  Lord  Chief  Justice  of  the  King's  Bench  took  precedence  (inde- 
pendently of  any  higher  precedence  he  might  have  as  a  Privy  Councillor 
or  a  Peer)  next  after  the  Chancellor  of  the  Duchy  of  Lancaster,  and 
immediately  before  the  Master  of  the  Ptolls  (see  Precedence).  By  the 
Judicature  Act,  1875,  38  &  39  Vict.  c.  77,  it  is  provided  (s.  4)  that  the 
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Lord  Chief  Justice  of  England  shall  be  an  ex  officio  judge  of  the  Court  of 
Appeal,  and  (s.  6)  that  the  ex  officio  judges  shall  rank  in  the  order  of  their 
respective  official  precedence.  By  the  Judicature  Act,  1873,  s.  5,  the 
Lord  Chief  Justice  of  England  is  president  of  the  High  Court  in  the 
absence  of  the  Lord  Chancellor.  By  R.  S.  C,  1883  (Order  2,  r.  8),  writs 
shall  be  tested,  if  the  office  of  Lord  Chancellor  is  vacant  [but  semble  not 
if  it  is  in  commission ;  as  to  which,  see  Judicature  Act,  1873,  s.  98],  in 
the  name  of  the  Lord  Chief  Justice  of  England.  [The  Lord  Chief  Justice 
is  a  necessary  member  of  the  Supreme  Court  in  relation  to  questions 
of  law  arising  on  criminal  trials  (J.  A.,  1881,  s.  15 ;  see  also  the 
Criminal  Appeal  Act,  1907,  s.  1).]  Writs  on  the  Crown  side  of  the  King's 
Bench  Division  are  always  tested  in  the  name  of  the  Lord  Chief  Justice 
of  England  (C.  0.  R.  1906,  r.  212).  By  sec.  31,  subs.  (2),  the  Lord  Chief 
Justice  of  England  is  president  of  the  King's  Bench  Division,  with  which 
Division  under  the  provisions  of  sec.  32  and  Order  in  Council  dated 
December  16,  1880  (St.  R.  &  0.,  Rev.,  xii.  1),  the  Common  Pleas  and 
Exchequer  Divisions  are  united  and  consolidated,  the  offices  of  Lord 
Chief  Justice  of  the  Common  Pleas  and  Lord  Chief  Baron  of  the 
Exchequer  being  abolished.  The  Judicature  Act,  1881,  44  &  45  Vict. 
c.  68,  s.  25,  confers  on  the  Lord  Chief  Justice  of  England  all  statutory 
powers  of  the  Lord  Chief  Justice  of  the  Common  Pleas  and  the  Lord 
Chief  Baron. 

A  Lord  Chief  Justice  is  a  lord  by  virtue  of  his  office,  and  is  entitled 
to  be  addressed  as  "  my  lord  "  both  in  and  out  of  Court.  On  the  bench 
he  is  customarily  referred  to  as  "  my  lord  "  by  his  puisnes.  The  title 
"  lord  "  is  often  prefixed  by  ancient  usage  to  the  surnames  of  former  Chief 
Justices,  although  not  peers  of  the  realm,  e.g.  Lord  Coke,  Lord  Hale, 
Lord  Holt,  Lord  Lee  are  designations  constantly  found  in  the  books,  and 
commonly  used  at  the  bar. 

The  Lord  Chief  Justice  is  now  the  only  judicial  functionary  entitled 
to  wear  on  State  occasions  the  collar  of  SS.,  a  privilege  shared  by  the 
Lord  Chief  Justice  of  the  Common  Pleas  and  the  Lord  Chief  Baron  till 
the  discontinuance  of  those  offices.  The  existing  collar  was  provided 
by  Cockburn,  C.J.,  on  his  appointment  in  1859,  and  is  held  by  his 
successors  as  an  office-loom.  Some  interesting  particulars  of  the  various 
collars  will  be  found  in  Foss's  Judges  of  England,  vol.  vii. 

Lord  High  Admiral. — See  Admiral. 

Lord  Hig^h  Steward  (Senescallus  Angliae). — This  is  the  first 
in  rank  of  the  feudal  offices  of  State.  It  soon  became  hereditary  in  the 
Earls  of  Leicester,  and  its  most  important  duties  passed  to  the  Justiciar. 
It  was  forfeited  with  the  other  honours  of  Simon  de  Montfort,  regranted 
several  times  to  members  of  the  House  of  Lancaster,  and  finally  merged 
in  the  Crown  on  Henry  iv.'s  accession  to  the  throne.  It  is  now  only 
granted  pro  hac  vice  for  the  particular  occasion. 

1.  At  coronations. — The  Lord  High  Steward  carries  the  crown  in  the 
coronation  procession.  It  was  also  formerly  the  custom,  now  disused,  to 
appoint  him  to  preside  in  the  Court  of  Claims  as  to  the  feudal  services 
owing  on  that  occasion. 

2.  The  trial  of  peers  for  treason  or  felony  when  Parliament  is  not 
sitting  takes  place  in  the  Court  of  the  Lord  High  Steward.  This  Court 
is  constituted  for  the  occasion  by  a  commission,  in  the  nature  of  a  com- 
mission of  oyer  and  terminer,  reciting  the  indictment  and  appointing  a 
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peer  high  steward  to  proceed  upon  it,  and  requiring  the  peers  to  be 
attendant  on  him,  and  the  gaoler  to  bring  the  prisoner  before  him.  He 
presides  in  Court,  and  is  judge  of  all  points  of  law  and  practice;  the 
lords'  triers  who  are  summoned  by  his  precept  are  merely  judges  of  fact 
(Fost.  Cr.  Cases,  1746-60,  141-143).  The  Treason  Act,  1695,  requires 
him  to  summon  all  the  peers  who  have  a  right  to  sit  and  vote  in  trials 
for  treason,  but  there  is  no  such  rule  at  common  law  as  to  felony  in 
which  the  number  of  peers  that  may  be  summoned  is  apparently  within 
the  discretion  of  the  Government  of  the  day.  The  triers  answer  one  by 
one  on  their  honour ;  the  Steward  does  not  vote. 

The  early  history  of  this  Court  is  obscure.  The  first  recorded  trial 
was  in  1400,  and  seems  to  have  been  regarded  as  of  doubtful  legality 
(see  Pike,  History  of  the  House  of  Lords,  p.  219).  There  has  been  no 
such  trial  since  the  Revolution  (see  further,  2  Hawk.,  P.  C.  c.  44). 

When  Parliament  is  sitting,  trials  of  peers  for  treason  and  felony 
and  impeachments  {([.v.)  take  place  before  the  Court  of  the  King  in 
Parliament.  All  the  peers  have  a  right  to  be,  and  are  summoned,  and 
decide  alike  on  questions  of  law  and  fact.  It  is  usual,  but  not  necessary, 
to  appoint  a  Steward  when  peers  are  charged  with  treason  or  felony, 
but  not  when  they  are  impeached  for  misdemeanor ;  and  it  is  also  usual 
to  summon  the  judges  in  case  their  advice  is  needed.  It  is  the  function 
of  the  Steward,  who  is  addressed  as  Your  Grace,  to  preside  at  the  trial, 
and  to  advise  the  House  on  questions  of  law.  If  he  votes,  it  can  only  be 
as  an  ordinary  peer  and  from  his  usual  place  in  the  House.  The  last 
trial  of  a  peer  in  Parliament  was  Earl  Russell's,  [1901]  A.  C.  446  (when 
eleven  of  the  judges  attended),  and  before  that  Lord  Cardigan's  (1841, 

4  St.  Tri.  N.  S.  601). 

A  recent  work  (published  1907),  Vernon  Harcourt's  His  Grace  the 
Steward  and  the  Trial  of  Peers,  goes  closely  into  the  origin  of  the  Court 
of  the  Lord  High  Steward,  and  prints  a  large  number  of  copies  of 
original  charters  bearing  on  the  subject. 

Lord  Keeper— Keeper  of  the  Great  Seal.— The 

Chancellor  of  the  King,  now  called  Lord  High  Chancellor,  is  the  officer 
who  usually  holds  the  Great  Seal  of  England,  but  before  the  year  1760 
it  was  sometimes  delivered  to  a  Lord  Keeper  instead  of  to  a  Chancellor. 
Since  that  date,  however,  there  has  been  no  Lord  Keeper.  There  was 
little  or  no  difference  in  dignity  or  duties  between  the  two  offices.     By 

5  Eliz.  c.  18,  in  1563,  their  identity  was  declared  in  rank,  power,  and 
privileges. 

[^Authority. — Foss,  Biog.  Diet,  of  the  Judges  of  England,  p.  9.] 

Lord  Lieutenant. — Lords  Lieutenant  of  counties  were  first 
appointed  about  the  reign  of  Henry  vin.  as  standing  representatives  of 
the  Crown  to  keep  the  counties  in  military  order.  They  succeeded  to 
the  powers  and  duties  of  the  sheriffs  {q.v)  and  justices  of  the  peace,  as 
well  as  to  those  of  the  special  commissioners  of  array  in  regard  to  calling 
into  arms  and  mustering  the  population  of  each  county,  according  to  the 
obligations  then  existing  of  performing  military  service,  and  providing 
horses  and  arms.  Through  all  the  changes  which  occurred  in  the 
constitution  of  the  militia  down  to  the  year  1871,  when  the  Army 
Regulation  Act  was  passed  (34  &  35  Vict.  c.  86),  it  was  under  the 
command  of  the  Lord  Lieutenant ;  he  was  responsible  for  its  efficiency 
and  discipline,  and  the  appointment  and  displacement  of  its  officers 
VOL.  vin.  -^ 
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devolved  upon  him,  with  only  the  power  of  veto  in  the  Crown  should 
he  appoint  improper  persons.  By  that  Act,  too,  which  carried  out  the 
scheme  for  combining  the  regular  and  auxiliary  forces  into  an  organisa- 
tion in  connection  with  different  territorial  districts,  the  command  of 
other  branches  of  the  auxiliary  forces,  that  is  the  yeomanry  and 
volunteers,  which  to  a  certain  extent  had  been  vested  in  the  lords 
lieutenant,  with  other  powers,  were  revested  in  the  Crown,  and  declared 
to  be  exercisable  through  a  Secretary  of  State,  or  any  officers  to  whom 
His  Majesty,  with  the  advice  of  a  Secretary  of  State,  might  delegate 
such  command  and  powers.  The  right  of  appointing  deputy-lieutenants 
{q.v.),  and  also  their  jurisdiction  and  powers  in  relation  to  the  raising  of 
the  militia  by  ballot,  and  the  provisions  incidental  thereto  when,  under 
the  Militia  Acts,  that  course  is  adopted  for  recruiting  the  militia  {q.v.), 
were  reserved  to  the  lords  lieutenant;  and  by  the  Militia  Act,  1882, 
45  &  46  Vict.  c.  49,  s.  6,  and  Sched.  3,  first  appointments  to  the  lowest 
rank  of  militia  officers  were  given  to  persons  on  their  recommendation. 

The  general  effect  of  the  above  enactments  has  been  to  deprive 
the  Lord  Lieutenant  of  military  duties.  By  an  Act  just  passed,  however 
(the  Territorial  and  Eeserve  Forces  Act,  1907),  the  Lord  Lieutenant 
has  been  replaced  in  his  former  position  of  military  responsibility. 
They  become  (or  at  least  have  the  option  of  becoming)  the  Presidents 
of  the  County  Associations,  which  have  been  formed  by  the  Act  to 
manage  the  military  forces  of  the  Crown  other  than  the  regulars  and  their 
reserves  in  each  county.  With  few  exceptions  the  Lords  Lieutenant 
have  taken  up  the  presidency  of  the  County  Associations. 

The  first  appointment  to  the  lowest  rank  of  officer  in  any  unit  of 
the  Territorial  Force  {i.e.  the  forces  other  than  the  regulars  and  their 
reserves)  is  to  be  given  to  persons  recommended  by  the  Lord  Lieutenant 
(if  President  of  the  County  Association).  Where  a  unit  comprises  men 
of  more  than  one  county  the  recommendations  will  be  made  either  in 
rotation  or  as  otherwise  prescribed. 

Parliament  has  left  unaffected  those  other  powers  for  the  main- 
tenance of  civil  order,  and  the  preservation  of  the  peace,  which  were 
conferred  by  the  Statute  of  3  &  4  Edw.  vi.  c.  5,  and  which  made  of  the 
Lords  Lieutenant  officers  possessing  equal  powers  with  the  sheriffs  for 
that  purpose ;  so  far  as  they  have  not  been  rendered  obsolete  by  modern 
legislation. 

Lords  Lieutenant  are  now  appointed  by  His  Majesty  under  sec.  29  of 
the  Militia  Act,  1882,  and  by  sec.  36,  except  as  otherwise  provided  by 
that  Act  or  any  other  Act,  he  and  deputy-lieutenants  are  to  liave  such 
jurisdiction,  duties,  powers,  and  privileges  as  are  vested  in  the  lieutenant 
and  deputy-lieutenants  respectively,  for  each  county  under  any  Act  for 
the  time  being  in  force. 

The  lieutenant  may  appoint  a  deputy-lieutenant  to  act  for  him  as 
vice-lieutenant  during  his  absence  from  the  county,  sickness,  or  other 
inability  to  act  (see  Deputy-Lieutenant). 

The  appointment  of  deputy-lieutenants  is  in  the  hands  of  the  Lord 
Lieutenant  subject  to  the  consent  of  the  Crown.  These  appointments 
have  for  many  years  been  made  as  a  reward  for  years  of  work  done  by 
active  county  magistrates.  Eecently,  however,  the  King  issued  an 
order  {'Times,  November  22,  1907)  tliat  in  future  he  would  consent  to 
the  appointment  as  deputy-lieutenants  of  only  such  gentlemen  as,  in 
addition  to  the  qualification  required  under  the  Militia  Act,  1882,  have 
held  his  military  commission  for  ten  years,  or   have  rendered  signal 
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service  to  a  County  Association  formed  under  the  Territorial  and  Reserve 
Forces  Act,  1907.  This  restores  the  office  entirely  to  its  original  military 
character. 

The  Lord  Lieutenant  is  also  the  Gustos  Rotulorum  {q.v.)  of  the 
county  (except  in  the  case  of  the  Isle  of  Ely,  which  is  really  a  part  of 
the  county  of  Cambridge) ;  but  the  appointment  and  duties  are  distinct ; 
the  appointment  of  the  former  being  essentially  statutory  under  the 
Militia  Act,  1882,  and  by  patent;  the  latter  under  the  sign  manual. 

It  is  usually,  though  not  necessarily,  on  the  recommendation  of  the 
Lord  Lieutenant  that  the  appointments  of  the  county  magistrates  are 
made. 

The  usual  procedure  when  a  bench  of  magistrates  considers  that 
additions  should  be  made  to  it  is  for  the  chairman  to  ask  the  Lord 
Lieutenant  to  nominate  one  or  more  named  persons,  and  these  are 
placed  on  the  Commission  by  the  Lord  Chancellor.  Eecent  complaint 
of  undue  preference  having  been  given  to  persons  professing  Conservative 
principles  has  led  the  Lord  Chancellor  to  add  many  names  to  the  Com- 
mission of  the  Peace  for  various  counties  without  first  receiving  any 
request  through  the  Lord  Lieutenant  It  is  believed,  however,  that 
such  names  have  almost  invariably  been  sent  by  the  Lord  Chancellor 
to  the  Lord  Lieutenant  for  transmission  by  him  to  local  benches  for 
report  as  to  general  fitness  and  character  (apart  from  political  opinions) 
for  the  post  of  magistrate,  and  that  the  confidential  reports  supplied 
have  been  a  material  factor  in  the  rejection  of  many  claims  to  a  place 
on  the  bench. 

In  each  of  the  ridings  of  the  county  of  York  a  separate  Lord  Lieutenant 
is  commissioned.  There  is  a  separate  Lord  Lieutenant  for  the  town  and 
county  of  Haverfordwest  (a  portion  geographically  of  the  county  of 
Pembroke).  The  City  of  London  has  a  Commission  of  Lieutenancy  as  a 
county  in  itself,  and  the  Commissioners  of  Lieutenancy,  by  sec.  50  of  the 
Militia  Act,  1882,  are  for  the  purposes  of  the  Act  to  be  the  lieutenant 
of  the  county.  By  virtue  of  his  office  the  Lord  Mayor  is  the  head  of  the 
city  lieutenancy,  and  has  the  privilege  of  recommending  to  the  Sovereign 
the  names  of  persons  to  fill  vacancies  occurring  therein,  and  his  presence, 
or  that  of  an  alderman,  is  required  to  form  a  Court. 

By  sec.  91  of  the  Local  Government  Act,  1888,  the  Acts  relating  to 
the  militia  are  applied  to  the  whole  of  the  administrative  county  of 
London,  and  it  is  provided  that  His  Majesty  shall  accordingly  from 
time  to  time  appoint  a  lieutenant  thereof. 

Although  the  counties  of  cities  and  counties  of  towns  are  not  under 
the  jurisdiction  of  the  officers  of  the  county  in  which  they  are  situate, 
yet,  for  the  purposes  of  the  Militia  Acts,  it  is  provided  by  sec.  48  of 
the  Militia  Act,  1882,  that  the  ridings  of  the  county  of  York,  and  such 
counties  of  cities  and  towns,  shall  be  deemed  to  form  part  of  the 
counties  to  which  they  belong,  and  be  subject  to  the  jurisdiction  and 
authority  of  the  lieutenant,  deputy-lieutenants,  and  other  officers  of  the 
said  counties.  Where  alteration  of  areas  is  made  under  the  Local 
Government  Act,  1888,  by  orders  or  schemes,  it  is  provided  by  sec.  59 
that  such  orders  may  deal  with  the  powers  {inter  alia)  of  lieutenants 
and  cmtodes  rotulorum  in  such  way  as  may  be  necessary  for  carrying  out 
the  purposes  of  the  order  or  scheme.  In  Scotland  there  are  Lords 
Lieutenant  for  each  county.  The  cities  of  Edinburgh,  Glasgow,  Dundee, 
and  Aberdeen  are  each  a  county  of  a  city,  and  the  Lord  Provost  of  each 
is  ex  officio  entitled  to  be  appointed  Lord  Lieutenant. 
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[Authorities. — Anson,  Constitution,  Part  11. ;  Clode,  Military  Forces 
of  the  Crown,  vol.  i. ;  Hallam,  Constitutional  History,  chap.  ix. ;  Royal 
Commission,  1893,  City  of  London ;  Manual  of  Military  Law,  War 
Office.] 

Lord  IVIarshal. — See  Earl  Marshal ;  Heraldry. 

Lord  IVIayor. — See  London  City,  ante,  p.  398. 

Lord  Mayor's  Court.— See  London  City. 

Lord  of  a  Manor. — See  Copyhold;  Manor. 

Lord  Privy  Seal. — Before  30  Hen.  vm.  this  office  was 
usually  filled  by  an  ecclesiastic,  but  since  then  it  has  been  usual  to 
appoint  some  temporal  peer  above  the  degree  of  a  baron,  though 
commoners  have  been  appointed.  He  was  the  Keeper  of  the  Privy 
Seal,  which  used  formerly  to  be  issued  as  an  authority  to  the  Lord 
Chancellor  to  affix  the  Great  Seal  to  such  grants,  charters,  etc.,  as 
required  to  pass  the  Great  Seal ;  especially  letters  patent.  The 
authority  of  the  Privy  Seal  was  also  formerly  required  on  the  issue 
of  money  from  the  Exchequer;  but  the  practice  is  now  altered,  the 
royal  order  being  countersigned  by  two  Lords  of  the  Treasury.  The 
practice  as  to  letters  patent  for  inventions  was  altered  by  the  Patents, 
Designs,  and  Trade  Marks  Acts,  1883,  46  &  47  Vict.  c.  57,  under  which 
inventions  are  simply  sealed  with  the  seal  of  the  Patent  Office.  In 
regard  to  other  instruments  requiring  to  pass  the  Great  Seal,  and  which 
needed  the  authority  of  the  Privy  Seal  to  the  Lord  Chancellor,  it  was 
enacted  by  the  Great  Seal  Act,  1884,  47  &  48  Vict.  c.  30,  s.  3,  that  a 
warrant  under  the  sign  manual,  countersigned  by  the  Lord  Chancellor, 
or  a  Secretary  of  State,  or  the  Lord  High  Treasurer,  or  two  of  the 
Treasury  Commissioners,  should  be  a  sufficient  authority  for  passing 
any  instrument  under  the  Great  Seal ;  and  that,  for  the  future,  no 
instrument  need  be  passed  under  the  Privy  Seal. 

This  office,  which  now  has  no  definite  duties,  is  usually  given 
to  one  of  the  Government's  supporters  in  the  House  of  Lords  who  is  a 
member  of  the  Cabinet,  and  he  occupies  a  similar  position  to  that  of 
a  minister  without  portfolio  in  other  legislatures.  It  was  often  held  in 
conjunction  with  other  offices,  and  up  to  1900  was  unpaid ;  but  in  that 
year  when  Lord  Salisbury  reconstructed  his  ministry,  on  giving  up  the 
Foreign  Office,  he  took  the  office  of  Lord  Privy  Seal  and  attached  to 
it  a  salary  of  £2000  a  year,  there  being  no  salary  attached  to  the  then 
unacknowledged  office  of  Prime  Minister.  Since  Lord  Salisbury's  retire- 
ment in  1903  the  office  has  always  been  salaried,  has  carried  Cabinet 
rank,  and  has  not  been  held  in  conjunction  with  any  other  office. 

See  Great  Seal;  Chancellor;  Letters  Patent. 

[Authorities. — St.  BL,  11th  ed.,  vol.  i.  pp.  592,  593;  Anson,  Law  and 
Custom  of  the  Constitution,  2nd  ed.,  Part  II.  pp.  159,  160.] 

Lo  r d '  S  Day .  — See  Sunday  ;  Observance. 

Lords,  House  of. — See  Appeals;  House  of  Lords. 

Lords  Justices. — See  Appeals;  Supreme  Court ;  Lunacy. 
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Lords  of  Appeal  in  Ordinary.— See  Appeals;  House 

OF  Lords  ;  Peerage  ;  Supreme  Court. 

Lords  of  IVIarchcs.— See  Court  of  Marches. 

Lords  of  Parliament.— See  House  of  Commons;  House 
OF  Lords  ;  Parliament. 

Lords,  Spiritual  and  Temporal.— See  Estates  of 
THE  Realm  ;  House  of  Commons  ;  House  of  Lords  ;  Parliament. 

Lord  Steward.— The  Lord  Steward's  Department  of  Her 
Majesty's  household  is  under  the  management  of  the  Board  of  Green 
Cloth,  of  which  the  Lord  Steward  is  the  chief  officer ;  the  others  heing 
the  Treasurer, ^Comptroller,  and  Master  of  the  Household,  all  of  whom 
are  political  officers  changing  places  on  a  change  of  Government.  The 
particular  affairs  of  the  household  with  which  his  department  is  con- 
cerned continue  to  be  much  as  they  were  described  by  Coke,  4  List.  131, 
allowance  being  made  for  modern  changes — (1)  taking  the  account  for  all 
expenses  of  the  said  household ;  (2)  making  provision  for  it ;  (3)  making 
payments  for  the  same;  (4)  the  good  government  of  the  sovereign's 
servants.  He  adds  that  the  Board  of  Green  Cloth  never  held  plea  of 
anything.  The  Lord  Steward  was  also  the  chief  judge  of  the  ancient 
Court  of  the  Marshalsea  {q.v.),  having  precedency  of  the  marshal  who 
sat  jointly  with  him  ;  but  this  Court,  the  jurisdiction  of  which  was 
absorbed  by  the  newly-erected  Palace  Court  in  the  reign  of  Charles  L, 
was  abolished  by  the  County  Courts  Act,  1849,  12  &  13  Vict.  c.  101, 
s.  13. 

Lord  Warden.— See  Cinque  Ports. 

Loss. — The  "loss"  in  sec.  1  of  the  Carriers  Act,  11  Geo.  iv.  and 
1  Will.  IV.  c.  68,  against  which  a  carrier  is  protected  is  a  loss  by  the 
carrier  of  the  articles  committed  to  him,  or  injury  to  them  whilst  in 
his  care,  and  not  a  loss  sustained  by  the  owner  in  consequence  of  the 
non-delivery  of  the  articles  in  due  time  or  altogether,  or  the  loss  of  the 
use  of  the  article  by  him  {Hearn  v.  London  and  South-  Westeim  Ely.  Co.y 
1855,  10  Ex.  793) ;  it  includes  temporary  as  well  as  permanent  loss 
{Millen  v.  Brash,  1881,  10  Q.  B.  D.  142).  For  the  meaning  of  "loss" 
in  sees.  7  and  8  of  the  same  Act,  see  Carrier,  Vol.  11.  p.  585,  citing 
Shaio  V.  Great  Western  Ely.,  [1894]  1  Q.  B.  373. 

"  It  has  been  held  that  in  construing  a  bottomry  bond,  '  loss '  means 
a  loss  by  going  to  the  bottom  of  the  sea  "  {per  Martin,  B.,  in  Broomjicld 
V.  Southern  Insurance  Co.,  1870,  L.  E.  5  Ex.  196). 

Where  a  steamship  company  issued  a  passenger  ticket  containing 
the  following  condition  : — "  The  company  will  not  be  responsible  .  .  . 
for  any  loss  or  damage  arising  from  the  perils  of  the  sea,"  it  was  held 
that  the  words  "loss  or  damage  arising  from  the  perils  of  the  sea" 
exempted  the  company  from  liability  for  injury  to,  or  loss  of  life  of,  a 
passenger,  occasioned  on  the  voyage  by  the  negligence  of  their  servants 
{Haiyh  v.  Eoyal  Mail  Steam  Packet  Co.,  1883,  52  L.  J.  Q.  B.  640).  See 
Stroud,  Jud.  Diet. 

Lost  Bill  of  Exchange— See  Bills  OF  Exchange,  Vol  IL 
p.  214. 
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Lost  Document. — If  a  document  is  shown  to  have  been 
destroyed  or  lost,  secondary  evidence  may  be  given  of  its  contents. 
As  to  secondary  evidence,  see  Evidence. 

Lost  or  not  Lost. — Where  it  is  desired  to  effect  a  marine 
insurance  upon  ships  or  goods  at  sea  or  abroad,  it  is  usual,  as  a  pre- 
caution, to  insert  in  the  policy  the  words  "  lost  or  not  lost."  These 
words  give  the  policy  a  retrospective  effect,  and  make  it  "  a  contract 
of  indemnity  against  all  past  losses  as  well  as  all  future  losses  sustained 
by  the  assured  in  respect  of  the  interest  insured  "  (Parke,  B.,  Sutherland 
V.  Pratt,  1843,  11  Mee.  &  W.  296,  311 ;  Arnould,  Marine  Insurance, 
7th  ed.  1901,  259 ;  Marine  Insurance  Act,  1906,  s.  6  (1) ;  De  Hart 
and  Simey,  Marine  Insurance  Act,  1906  (1907),  11,  93).  This,  however,  is 
subject  to  two  conditions,  namely,  that  any  past  loss  is  not  a  total  one, 
for  in  that  case  there  would  be  nothing  for  the  policy  to  attach  to  {ibid., 
Hastie  v.  Couturier,  1853,  9  Ex.  Eep.  109 ;  Arnould,  13),  and  that  the 
assured  does  not  know  of  any  loss,  at  the  time  of  making  the  policy, 
of  which  the  underwriter  is  ignorant.  But  if  the  underwriter  knows 
of  a  previous  loss  when  he  subscribes  the  policy,  the  policy  is  good 
against  him  {Mead  v.  Davison,  1835,  3  Ad.  &  E.  303,  308 ;  Bradford 
V.  Symondson,  1881,  7  Q.  B.  D.  456);  and  it  is  equally  so  where  both 
assured  and  underwriter  know  of  a  previous  loss  when  the  policy  is 
effected,  e.g.  where  a  proposal  to  insure  was  accepted  and  the  premium 
paid  in  February,  and  the  policy  was  not  made  till  October,  and  in  the 
interval  an  average  loss  had  taken  place  {Mead  v.  Davison,  above) ;  and 
where  a  policy  of  reinsurance  (succeeding  another)  was  effected  after 
a  loss  to  ship  and  goods  by  fire  became  known  to  both  parties,  neither 
previously  knowing  that  there  was  an  excess  of  insurance  on  board 
(which  would,  by  the  course  of  business  between  them,  be  covered  by 
reinsurance),  and  on  receipt  of  advices  after  making  the  policy  the 
assured  appropriated  that  excess  to  that  policy,  he  was  allowed  to 
recover  {Gledstanes  v.  Roy.  Ex.  A.  C,  1864,  34  L.  J.  Q.  B.  30).  Under 
a  policy  containing  these  words  it  is  no  defence  for  the  underwriter  to 
object  that  the  assured  did  not  acquire  an  insurable  interest  in  the 
subject  of  insurance  till  after  the  loss,  for  the  policy  relates  back  to 
the  beginning  of  the  risk  {Sutherland  v.  Pratt,  above).  Time  policies 
{equally  with  voyage  policies)  may  be  made  retrospective  by  using  these 
words,  and  antedating  the  beginning  of  the  risk  {Hucks  v.  Thornton, 
1815,  Holt,  30;  17  E.  E.  594).  The  effect  of  the  words  may  be 
neutralised  or  limited  by  the  rest  of  the  policy,  e.g.  where  goods  were 
insured  "  lost  or  not  lost,  warranted  well  December  9,  1784,"  the 
warranty  was  held  to  be  satisfied  by  the  ship  having  been  safe  for  any 
part  of  that  day ;  and  as  she  was  lost  at  8  a.m.  that  day,  though  the 
policy  was  subscribed  between  1  and  3  p.m.  of  the  same  day,  the 
underwriter  was  held  liable  {Blackhurst  v.  Cockell,  1791,  3.  T.  E.  360; 
1  E.  E.  717). 

The  phrase  is  also  found  in  through  bills  of  lading,  e.g. "  freight  to  be 
considered  earned,  ship  lost  or  not  lost,  at  any  stage  of  the  entire  transit," 
and  if  freight  for  the  whole  transit  be  prepaid,  it  is  irrecoverable  {Ch-eeves 
v.  We^t  India  Co.,  1870,  22  L.  T.  615). 

Where  the  subject  insured,  or  any  part  of  it,  has  been  imperilled, 
the  premium  or  a  proportionate  part  of  it  is  returnable  ;  but  where  the 
subject  is  insured  "  lost  or  not  lost,"  and  has  arrived  in  safety  when  the 
contract  is  concluded,  the  premium  is  not  returnable  unless  at  such  time 
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the  insurer  knew  of  the  safe  arrival  (Marine  Insurance  Act,  1906,  s.  84 

(3)  (b)). 

Lot. — A  proportion  of  rates  and  taxes;  a  contribution.     See  Scot 

AND  Lot. 

Lot  lYIeadS. — Common  meadow  or  pasture  lands  divided  yearly 
among  the  owners  by  lot;  the  share  of  each  person  being  called  a 
dole  (q.v.)  or  lot.  The  owner  of  a  lot  may  have  a  freehold  in  the  soil 
(Co.  Litt.  4 ft) ;  or  he  may  only  have  vesturam  terrae  (Tenants  of  Owning 
and  Northmastons  Case,  1587,  4  Leon.  43).  See  Common;  Lammas 
Lands. 

{Authorities, — Williams,  Rights  of  Common,  79  ;  Elton,  Commons  and 
Waste  Lands,  31 ;  Elphinstone,  Interpretation  of  Deeds,  Glossary,  s.v. 
"Dole."] 

Lotteries.— Until  1823  (4  George  iv.  c.  60,  s.  19)  it  had  been 

the  practice  of  the  State  at  intervals  to  resort,  as  a  means  of  obtaining 
public  funds,  to  lotteries  in  the  manner  still  used  by  public  bodies  in 
Germany  and  by  the  State  in  Italy;  and  the  first  statutes  against 
lotteries  were  directed  against  them  as  having  a  mischievous  effect  on 
persons  enticed  to  take  part  in  them,  and  as  interfering  witli  State 
enterprises  in  the  same  •  direction. 

There  has  been  a  great  deal  of  legislation  as  to  lotteries  since  the 
Eevolution,  much  of  which  has  been  repealed.  The  statutes  still  in  force 
on  the  subject,  most  of  which  received  short  titles  in  1896  (c.  14), 
are — 

The  Lotteries  Act,  1699,  10  Will.  iii.  c.  23  (10  &  11  Will.  iii.  c.  17  in 
Ruffhead). 

The  Lotteries  Act,  1710,  9  Anne,  c.  6,  s.  57. 

„     1721,  8  Geo.  i.  c.  2. 

„      1722,  9  Geo.  I.  c.  19. 

„  1732,  6  Geo.  ii.  c.  35. 
The  Gaming  Act,  1738,  12  Geo.  ii.  c.  28. 

„  1739,  13  Geo.  ii.  c.  19,  s.  9. 

„  1745,  18  Geo.  ii.  c.  34. 

„      1802,  42  Geo.  III.  c.  119. 
The  Lotteries  Act,  1806,  46  Geo.  iii.  c.  148,  s.  59. 

„      1823,  4  Geo.  iv.  c.  60. 
, 1836,  6  &  7  Will.  IV.  c.  66. 


„      1845,  8  &  9  Vict.  e.  74. 
The  Art  Unions  Act,  1846,  9  &  10  Vict.  c.  48. 


>) 


These  enactments  are  so  closely  connected  with  the  Betting  and 
Gaming  Acts  that  they  might  have  been  treated  under  the  titles  Games 
and  Gaming  (and  Wagering),  but  their  provisions  are  much  more 
complicated  and  multifarious  than  those  relating  to  Betting  and  Gam- 
ing. Their  nature  and  contents  are  very  fully  and  accurately  stated 
in  Coldridge  and  Hawksford  on  Gambling  (p.  319).  For  practical 
purposes  it  is  necessary  to  refer  to  the  text  of  each  statute  or  to  that 
most  generally  used  for  prosecutions,  the  Act  of  1802.  For  the  purposes 
of  this  article  it  must  suffice  to  indicate  what  a  lottery  is,  and  the 
classification  of  the  numerous  offences  which  may  be  committed  with 
respect  to  it. 

Definition.— ThQ  accepted  definition   of  a  lottery  is  a  distribution 
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of  prizes  by  lot  or  chance  (Barclay  v.  Pearson,  [1893]  2  Ch.  154).  This 
does  not  apply  to  settling  by  lot  the  shares  of  co-owners  but  to  the 
distribution  of  a  fund  in  shares  which  do  not  represent  the  contributions 
of  the  recipients  (see  O'Connor  v.  Bradshaiu,  1850,  5  Ex.  882).  The 
Act  of  1699  refers  to  lotteries  by  drawing,  playing,  or  throwing  by  dice 
lots,  cards,  balls,  or  any  other  numbers  or  figures,  or  in  any  other  way 
whatsoever.  That  of  1721,  to  lots,  tickets,  numbers  or  figures ;  that 
of  1738,  to  lots,  tickets,  numbers  or  figures,  cards  or  dice,  and  games, 
methods  or  devices  depending  on  or  to  be  determined  by  any  lot  or 
drawing,  whether  it  be  out  of  a  box  or  wheel,  or  by  cards  or  dice,  or  by 
any  machine,  engine,  or  device  of  any  kind  whatsoever. 

The  Acts  of  1738,  1740,  and  1745  treat  as  lotteries  the  games  of  ace 
of  hearts,  faro,  basset  and  hazard,  passage  and  roulette  or  roly-poly,  and 
all  games  (except  backgammon  and  tables),  invented  or  to  be  invented, 
which  are  played  with  dice,  or  with  any  instrument,  engine,  or  device  in 
the  nature  of  dice  having  one  or  more  figures  or  numbers  thereon ;  and 
the  Act  of  1812  deals  with  little-goes,  or  any  lottery  not  authorised 
by  statute,  played,  drawn  or  thrown  for  by  dice,  lots,  cards, .  balls,  or 
by  numbers  or  figures,  or  by  any  other  way,  contrivance,  or  device 
whatsoever. 

The  decisions  on  these  various  and  sweeping  definitions  come  to  this ; 
that  the  distribution  must  be  determined  entirely  by  chance  and  not 
by  judgment  or  skill,  but  that  it  need  not  be  decided  by  any  of  the 
physical  means  above  enumerated.  It  has  been  held  to  include  missing 
word  competitions  (Barclay  v.  Pearson,  [1893]  2  Ch.  154),  distributions 
on  art  union  principles  by  persons  other  than  art  unions  (P.  v.  Harris, 
1866,  10  Cox  C.  C.  352;  Morris  v.  Blachnan,  1864,  10  Jur.  K  S.  520), 
distributions  by  tradesmen  of  prize  coupons  with  wares  sold  (Taylor  v. 
Smetten,  1883,  11  Q.  B.  D.  207;  Iluiit  v.  Williams,  1888,  52  J.  P.  821), 
gratuitous  distribution  by  a  newspaper  proprietor  of  medals  entitling 
the  holder  in  certain  events  to  £100  (  Willis  v.  Yotong,  1907, 1  K.  B.  448  ; 
and  see  Hall  v.  M' William,  1901,  65  J.  P.  742),  distribution  of  coins 
in  certain  packets  of  sweets  ^o\di  {Barratt  v.  Burden,  1893,  63  L.  J.  M.  C. 
33),  and  sweepstakes  on  a  horse  race  or  other  like  event  (Allport  v.  Nutt, 
1845,  1  C.  B.  974;  Gatty  v.  Pield,  1846,  9  Q.  B.  431 ;  Hardwick  N.Lane, 
[1904]  1  K.  B.  204).  But  a  distribution  is  not  within  the  law  if  there 
is  any  room  for  the  exercise  of  skill,  even  in  guessing  the  winners 
in  horse  races  (Caminada  v.  Hulton,  1891,  60  L.  J.  M.  C.  116 ;  StoddaH 
V.  Sagar,  [1895]  2  Q.  B.  474).  The  definition  has  been  held  not  to 
include  the  offer  of  a  prize  for  a  correct  prediction  of  the  number  of 
births  and  deaths  in  a  given  area  during  a  given  period  (Cox  v.  Hall, 
[1899]  1  Q.  B.  198). 

It  does  not  the  least  matter  what  the  prize  to  be  gained  by  the  result 
of  the  lottery  is.  The  Acts  enumerate  the  sale  of  houses,  lands,  advow- 
sons,  presentations  to  livings,  plate,  jewels,  ships,  goods,  or  other  things 
for  the  improvement  of  small  sums  of  money  (1721,  c.  2 ;  1738,  c.  28). 

The  Lottery  Acts  do  not  apply  to  art  unions  carrying  on  business 
under  a  Koyal  Charter,  or  under  a  constitution  and  rules  approved  by  the 
Privy  Council  (1846,  c.  48). 

Offences  and  Remedies. 

Indictment, — The  Act  of  1699  (c.  17)  deals  (s.  1)  with  two  classes  of 
lotteries — those  under  colour  of  a  grant,  patent,  or  licence,  and  those 
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carried  on  without  any  pretence  of  sanction  by  Crown  or  Parliament. 
All  such  lotteries  are  declared  to  be  common  and  public  nuisances,  i.e. 
indictable  misdemeanors  (see  B.  v.  Craivshaiu,  1860,  8  Cox  C.  C.  375). 
This  declaration  was  repeated  in  1802  (c.  119)  as  to  little-goes;  and 
patents,  grants,  and  licences  for  lotteries  were  declared  void  and  against 
law,  which  put  an  end  to  a  means  by  which  money  could  be  obtained  by 
the  Crown  without  the  intervention  of  Parliament.  The  only  subsequent 
instance  in  which  a  private  lottery  is  legalised  is  that  of  art  unions, 
which,  under  the  Act  of  1846,  are  legalised  if  incorporated  by  Eoyal 
Charter  or  Board  of  Trade. 

Building  and  loan  societies  did  not  fall  within  the  lottery  laws,  even 
if  they  distributed  loans  or  other  advantages  by  ballot  {Walliiujford 
V.  MiUiicd  Society,  1880,  5  App.  Cas.  685) ;  but  now  this  mode  of  distri- 
bution is  forbidden  as  to  building  societies  (1884,  c.  47,  s.  12). 

The  prohibition  on  lotteries  under  grant  applied  only  to  British 
grants,  but  was  in  1722  extended  to  lotteries  by  virtue  or  colour  of  any 
grant  or  authority  from  any  foreign  prince.  State,  or  Government.  It 
is  curious  that  in  Macnee  v.  Persian  Investment  Corporation,  1890,  44 
Ch.  D.  306,  Chitty,  J.,  does  not  appear  to  have  treated  this  enactment  as 
rendering  illegal  a  British  company  formed,  inter  alia,  to  acquire  a  State 
lottery  in  Persia ;  but  the  director  of  public  prosecutions  took  steps  which 
effectually  prevented  exploitation  of  the  concession  in  England. 

An  indictment  seems  also  to  lie  for  unlawful  lotteries  or  games, 
under  the  Acts  of  1738,  1739,  and  1745. 

Informations  in  the  High  Court. — The  Acts  also  create  a  series  of 
offences  which  entail  the  forfeitures  therein  specified,  which  are  now 
recoverable  by  information  in  the  High  Court  in  the  name  of  the 
Attorney-General  to  the  use  of  the  Crown  (1806,  c.  148;  1845,  c.  74). 

Keeping  a  Lottery. — Publicly  or  privately  exercising  an  unlawful 
lottery,  keeping  a  place  for  lotteries,  home  or  foreign  (1699,  c.  17,  s.  2; 
1721,  c.  2,  s.  36;  1722,  c.  19,  s.  4;  1732,  c.  35,  s.  39;  1738,  c.  28;  1739, 
c.  19,  s.  9;  1802,  c.  119,  s.  2).  The  use  of  a  place  on  a  single  occasion 
to  draw  tickets  in  a  lottery  is  not  a  keeping  of  the  place  for  the  purposes 
of  a  lottery  within  sec.  2  of  the  Act  of  1802  {Martin  v.  Benjamin,  [1907] 

1  K.  B.  64,  but  might  be  an  offence  within  sec.  2  of  the  Act  of  1699, 
same  case;  R.  v.  Craiushaio,  1860,  Bell,  Cr.  Cas.  303). 

Advertising  Lotteries. — It  is  an  offence  to  advertise  a  lottery,  or 
publish  a  scheme  of  a  lottery,  or  a  proposal  to  use  a  place  for  an 
unlawful  lottery,  (1710,  c.  6,  s.  36;  1722,  c.  2;  1723,  c.  19,  s.  4;  1802, 
0.  119,  s.  5  ;  1836,  c.  66).  The  penalty  is  more  severe  when  the  advertise- 
ment is  by  the  lottery-keeper  than  when  it  is  by  printers  or  newspaper 
proprietors,  who  are  liable  under  the  Acts  {King  v.  Smith,  1791,  4  T.  K. 
414). 

Selling  Lottery  Tickets. — It  is  an  offence  to  sell  lottery  tickets  (1723, 
c.  19;  1732,  c.  35;  1823,  c.  60,  s.  41);  see  Martin  v.  Benjamin,  [1907] 

2  K.  B.  64,  66. 

Talcing  Part  in  Lotteries. — This  is  an  offence  under  the  Acts  of  1699 
(c.  23,  s.  3);  1721  (c.  2,  s.  37);  1738  (c.  28,  s.  3);  1739,  and  1745. 

Actions  hy  Informers. — The  Acts  up  to  1802  apparently  contemplated 
that  informations  could  be  laid  or  actions  brought  by  common  informers, 
and  the  forfeitures  were  divisible — one-third  to  the  Crown,  one-third  to 
the  informer,  and  one-third  to  the  poor  of  the  parish  in  which  the  offence 
was  committed.  Since  1806  the  information  must  be  in  the  name  of  the 
Attorney-General,  and  the  forfeitures  go  to  the  Crown  (1806,  c.  148, 
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s.  59;  1823,  c.  60,  s.  62;  R.  v.  Tuddenham,  1841,  5  Jur.  0.  S.  871), 
except  under  the  Act  of  1836,  where  the  informer  can  bring  an  action, 
and  receives  half  the  penalty,  £50  (1836,  c.  66).  But  in  the  case  of 
advertisements  in  newspapers  within  that  Act,  the  Attorney-General 
alone  can  sue  (1845,  c.  74). 

Proceedings  under  the  Vagrancy  Acts. — The  ordinary  procedure  is  the 
alternative  proceeding  allowed  to  be  taken  under  the  Vagrancy  Acts  in 
respect  of  the  offences  created  by  the  Acts  of  1802  and  1823  (c.  60,  s.  61), 
viz.  keeping  a  place  for  exercising  a  lottery,  or  knowingly  allowing 
a  lottery  to  be  kept,  or  aiding  and  abetting  in  or  employing  persons 
in  keeping  a  lottery,  and  selling  tickets  or  publishing  proposals  for 
lotteries.  The  penalty  is  imprisonment  with  or  without  hard  labour 
for  not  over  three  months,  and  fine  not  exceeding  £25.  The  justices 
have  only  jurisdiction  to  convict  the  keeper  or  other  person  as  a  rogue 
and  a  vagabond  {Taylor  v.  Smetten,  1883,  11  Q.  B.  D.  207).  There  are 
provisions  for  appeals  in  some  of  the  earlier  Acts,  which  appear  to  be 
superseded  by  the  appeal  sections  of  the  Vagrancy  Acts  and  Summary 
Jurisdiction  Acts,  1879  and  1884.     See  Vagrant. 

Besides  the  provisions  of  the  statutes  as  to  assisting  in  the  com- 
mission of  offences,  the  general  rules  of  law  as  to  aiding  or  abetting 
or  procuring  the  commission  of  an  offence  are  applicable,  whether  the 
offence  is  punishable  summarily  or  an  indictment  (Barratt  v.  Burden, 
1893,  63  L.  J.  M.  C.  33).  The  controversies  which  have  arisen  under 
the  Betting  and  Gaming  Acts  as  to  the  meaning  of  the  term  "  place  " 
are  avoided  by  the  very  full  definition  for  lottery  purposes  given  in  the 
Act  of  1823  (c.  60,  s.  60).  All  the  authorities  bearing  on  this  subject  are 
considered  in  Powell  v.  Kempion  Park  Race  Course  Co.,  1899,  A.  C.  143. 
An  action  will  not  lie  to  recover  winnings  (Allport  v.  JVutt,  1845,  1  C.  B. 
974;  Fisher  v.  Bridges,  1854,  3  El.  &  Bl.  642),  but  it  will  apparently  lie 
to  recover  the  stake  (Gatty  v.  Field,  1846,  9  Q.  B.  431 ;  /tz  re  Cronmire, 
1898,  2  Q.  B.  383;  and  see  Betting  House;  Games;  Gaming  House). 

[Aidhorities. — Stutfield  on  Gaming  ;  Coldridge  and  Hawksford  on 
Gamiiig.'] 
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Lucid  Interval.— See  Lunacy. 


Lucifer  IVIatch  Factories.— See  Factories  and  Work- 
shops, Vol.  V.  at  p.  685. 


Luggage. — See  Carrier;  Passenger;  Railway. 


Lump  Freight.— See  Freight,  Vol.  VL  p.  290. 
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Preliminary. — Scope  of  Article. — The  whole  law  of  lunacy,  and  the 
law  of  local  government,  in  their  relations  to  the  existing  asylum  system 
in  this  country  have  been  treated  in  the  article  Asylums,  Vol.  I.  p.  583. 
The  subject-matter  of  the  present  article  is  the  jurisdiction  in  lunacy 
and  the  civil  capacity  and  criminal  responsibility  of  the  insane.  Some 
notes  on  the  medical  aspects  of  insanity,  in  so  far  as  these  are  of  legal 
importance,  will  be  found  in  the  article  Medical  Jurisprudence. 

Definitions. — It  may  be  desirable  at  the  outset  to  notice  the  prin- 
cipal legal  terms  now  in  use  with  reference  to  persons  under  mental 
disabilities,  and  their  respective  meanings. 

Hon  compos  mentis  (not  master  of  his  senses)  is  used  sometimes,  as  in 
the  Statute  De  Prcerogativd  Regis  (17  Edw.  ii.  cc.  9  and  10),  as  indicating 
a  species  contrasted  with  Idiot,  sometimes  as  by  Coke,  Beverley  s  Case, 
Jac.  L  4  Co.  Kep.  124;  Co.  Litt.  247  {a),  as  a  genus,  including  (1)  the 
idiot;  (2)  a  person  who  was  of  good  and  sound  memory,  and  by  the 
visitation  of  God,  sickness,  grief,  or  accident  has  lost  it ;  (3)  the  lunatic 
qui  gaudet  lucidis  intervallis  ;  (4)  the  drunkard ;  and  sometimes,  chiefly 
in  Acts  of  Parliament  relating  to  the  insane  (cp.  23  Eliz.  c.  3,  s.  3 ; 
21  Jac.  I.  c.  16,  s.  3 ;  4  Geo.  iv.  c.  76,  s.  17),  either  in  the  same  generic 
sense,  or  in  connection  with  the  terms  "  idiot "  and  "  lunatic,"  with  the 
force  of  ejusdem  generis.  Hale  (1  P.  C.  29)  adopts  a  classification  some- 
what more  elaborate,  including  under  non  compos  mentis — (1)  dementia 
naturalis  or  a  nativitate,  i.e.  idiocy  or  fatuity :  (2)  dementia  accidentalis, 
or  adventitia,  subdivided  into  (a)  quoad  hoc  vel  illud,  or  (h)  total ;  and 
again  into  (c)  permanent  or  fixed  (i.e  phrensy),  or  intermittent  (i.e. 
lunacy),  which  last  is  again  divisible,  according  to  its  danger  and 
activity,  into  furor,  rabies,  mania,  on  the  one  hand,  and  deep  delirium 
and  stupor  on  the  other :  (3)  dementia  affectata  or  drunkenness.  The  scope 
of  the  term  idiot  will  be  apparent  from  the  above  analysis  of  non  compos 
mentis.  See  also  article  Idiot,  and  note  that  the  term  "lunatic" 
includes  "idiot"  for  the  purposes  of  the  Lunacy  Act,  1890  (see  sec.  341 
of  that  statute) ;  aliter  in  the  Idiots  Act,  1886  (as  to  which,  see  Idiot). 
The  term  lunatic — which  is  variously  derived  from  the  Latin  luna,  in 
consequence  of  the  supposed  influence  of  the  moon  on  mental  disorders 
(cp.  Hale,  1  P.  C.  31),  and  from  lucidus,  with  reference  to  the  lucid 
intervals  enjoyed  by  sutl'erers  from  lunacy — does  not  appear  in  the 
Statute-Book  till  the  reign  of  Henry  viii.  (33  Hen.  vin.  c.  20).  Its 
place  in  the  classifications  of  Coke  and  Hale  has  been  already  indicated 
(vide  supra).  Formerly  "lunacy"  necessarily  indicated  incapacity, 
while  it  lasted.     It  has  now  lost  this  precise  signification,  and  is  used 
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ill  a  great  variety  of  senses  and  juxtapositions,  sometimes  as  a  general 
term  (16  &  17  Vict.  c.  96 ;  16  &  17  Vict.  c.  97),  sometimes  in  contra- 
distinction to  idiots  and  imbeciles  (Idiots  Act,  1886 ;  see  Idiot),  once 
at  least,  viz.,  in  sec.  341  of  the  Lunacy  Act,  1890,  as  including  "idiot," 
and  frequently  in  conjunction  with  the  terms  "unsound  mind"  and 
"insane,"  and  it  no  longer  necessarily  imports  incapacity.  The  term 
lunatic  is  impliedly  extended  by  sec.  116  (1)  of  the  Lunacy  Act,  1890 — 
as  to  which,  see  infra,  p.  458.  The  term  uiisound  mind  is  used  in  many 
statutes  indiscriminately  to  signify  non  compos  mentis  and  lunacy.  Lord 
Eldon  said  that  it  imported  a  state  contradistinguished  both  from  idiocy 
and  from  lunacy,  and  yet  such  as  to  justify  a  commission  {In  re 
Portsmouth,  1815,  Shelf.  Lun.  5).  It  does  not  necessarily  import 
incapacity. 

Imbecility  of  mind,  a  weakness  of  mind  between  the  limits  of  absolute 
idiocy  on  the  one  hand  and  of  perfect  capacity  on  the  other  {Ingram  v. 
Wyatt,  1828,  1  Hag.  E.  E.,  at  p.  401 ;  see  Idiot  and  infra  as  to  sec.  116 
(1)  of  the  Lunacy  Act,  1890). 

A  lucid  interval  is  not  necessarily  a  complete  restoration  to  mental 
vigour  previously  enjoyed  {Ex  parte  Holyland,  1805,  11  Ves.  10;  8  K.  R. 
67, 2?er  Lord  Eldon,  L.C.),  nor  is  it  merely  the  cessation  or  suppression 
of  the  symptoms  of  insanity  {per  Sir  John  Dodson  in  Dyce  Sombre  v. 
PHnsep,  1856,  1  Deane,  at  p.  110). 

It  is  the  recovery  of  capacity  for  the  particular  transaction  which 
is  the  subject  of  judicial  investigation.  It  is  chiefly  in  connection  with 
the  wills  of  alleged  lunatics  that  the  meaning  of  "  lucid  interval "  has 
come  before  tlie  Courts.  But  the  above  definition  is  believed  mutatis 
mutandis  to  be  correct. 

An  insane  delusion  is  not  merely  an  unfounded,  though  colourable, 
suspicion  {Chambers  v.  Queen's  Proctoi',  1840,  2  Curt.,  at  p.  448),  nor  even 
a  belief  which  no  rational  person  would  have  entertained  {Waring  v. 
Waring,  1848,  6  Moo.  P.  C,  at  p.  353 ;  13  E.  R.  715),  it  is  a  persistent 
and  incorrigible  belief  that  things  are  real  which  exist  only  in  the 
imagination  of  the  patient  (s.c),  and  which  no  rational  person  can 
conceive  that  the  patient  when  sane  would  have  believed  {Mudivay 
V.  Croft,  1843,  3  Curt.  671).  The  effect  of  insane  delusions  on  civil 
capacity  and  criminal  responsibility  is  considered  infra,  pp.  448,  449. 
In  addition  to  the  above,  the  legal  nomenclature  of  insanity  contains 
other  terms  the  definitions  of  which  will  be  more  conveniently  noted 
as  they  occur  in  the  course  of  this  article,  viz.,  partial  insanity,  infra, 
p.  451 ;  moral  insanity,  infra,  p.  451. 

Legal  Tests  of  Lunacy. — Three  general  observations  on  this  subject 
must  be  premised — (1)  The  legal  tests  of  lunacy  differ  from  the  medical; 
as  to  the  latter,  see  Medical  Jurisprudence,  post.  (2)  In  the  develop- 
ment of  most  of  the  great  heads  of  civil  and  criminal  law  there  has  been 
an  intermediate  period  in  which  the  law  endeavoured  to  test  lunacy  for 
legal  purposes  by  an  external  standard.  Illustrations  of  this  proposition 
will  be  found  under  the  headings  Civil  Capacity,  Marriage  and  Wills ; 
and  Criminal  Responsibility,  infra,  pp.  449  et  seq.  (3)  Tlie  modern 
tendency,  however  (for  at  least  in  the  criminal  law  it  has  scarcely  yet 
taken  a  more  definite  form,  and  there  are  departments,  e.g.  the  law  as 
to  the  committal  of  lunatics  to  asylums,  in  which  the  test  is  inappHc- 
able),  is  to  consider  the  question  of  capacity  or  responsibility  with  strict 
reference  to  the  character  of  the  act  wliich  lias  to  be  or  has  been  done. 
Civil  Capacity. — Contracts. — The  rules  of  law  as  to  the  contractual 
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capacity  of  insane  persons  may  be  briefly  summarised  as  follows : — 
(1)  Matters  of  record  were  formerly  not  impeachable  on  the  ground  of 
insanity,  for  the  double  reason  of  their  solemnity  and  of  the  importance 
from  the  point  of  view  both  of  the  dignity  of  the  Courts  and  of  the 
administration  of  justice  that  they  should  not  be  challenged.  Semlle, 
in  regard  to  such  matters  as  statutes,  recognisances,  and  statutory 
acknowledgments,  the  old  rule  would  still  receive  considerable  weight 
(cp.  Foxwell  V.  Van  Grutten,  1896,  13  T.  L.  E.,  at  p.  309).  (2)  The  con- 
trad  under  seal  (other,  it  seems,  than  a  voluntary  disposition ;  cp.  Elliot 
V.  Ince,  1857,  7  De  G.,  M.  &  G.  475;  44  E.  K.  186)  of  a  lunatic,  not 
subject  to  the  jurisdiction  in  lunacy  is,  it  is  conceived,  only  voidable  if 
it  can  be  shown  by  him  or  on  his  behalf,  that  he  was  at  the  time  of 
entering  into  it  to  the  knowledge  of  the  other  party  so  insane  as  not  to 
know  what  he  was  about  (cp.  Price  v.  Berrington,  1851,  3  Mac.  &  G.,  at 
p.  498 ;  42  E.  E.  348 ;  Kirkwall  v.  Flight,  1842,  3  W.  E.  529 ;  Cami^hell 
V.  Hooper,  1855,  1  Jur.  K  S.,  at  p.  672;  and  see  the  cases  cited  in 
(3)  infra).  But  where  a  person  has  been  found  lunatic  by  inquisition, 
so  long  as  the  inquisition  has  not  been  superseded,  but  continues  in 
force,  he  cannot,  even  during  a  lucid  interval,  execute  a  valid  deed 
dealing  with  or  disposing  of  his  property.  The  Court  will  not  recognise 
such  a  deed,  even  by  directing  proceedings  to  be  taken  to  try  the  ques- 
tion of  its  validity,  or  to  perpetuate  testimony  as  to  the  state  of  the 
lunatic's  mind  when  it  was  executed ;  but  will  treat  it  as  entirely  null 
and  void  {In  re  Walker,  [1905]  1  Ch.  160).  In  that  case  the  difference 
between  the  execution  of  a  deed  and  the  execution  of  a  will  by  a  lunatic 
is  clearly  explained.  (3)  The  simple  contract  of  a  lunatic,  whether 
executory  or  executed,  is  voidable,  not  void,  and  is  binding  upon  him 
unless  he  can  show  that  at  the  time  of  making  it  he  was  to  the  know- 
ledge of  the  other  party  so  insane  as  not  to  know  what  he  was  about. 
The  locus  classicus  on  this  subject  is  now  Imperial  Loan  Co.  v.  Stone, 
[1892]  1  Q.  B.  599,  by  which  the  older  authorities  of  Molton  v.  Camroux, 
1848,  2  Ex.  Eep.  487;  1849,  4  Ex.  Eep.  17;  and  Matthews  v.  Baxter, 
1873,  L.  E.  8  Ex.  132  (a  case  of  intoxication — the  law  as  to  the  civil 
capacity  of  drunkards  is  the  same  as  that  of  the  civil  capacity  of  lunatics) 
were  extended.  It  follows  from  rule  (3)  that  the  defence  of  lunacy  in 
an  action  of  contract  will  fail  if  the  defendant  does  not  establish  both  of 
the  elements  above  mentioned,  viz.,  incapacity  to  contract  and  notice, 
aflirmatively.  According  to  the  Eoman-Dutch  law  a  contract  made  by 
an  insane  person  is  void  and  not  merely  voidable ;  but  where  money 
advanced  to  an  insane  person  is  devoted  to  purposes  beneficial  to  him,  it 
may  be  recovered  as  money  spent  in  good  faith  by  his  negotioriwi  gestor 
{Molyneux  v.  Natal  Land  and  Colonisation  Co.,  [1905]  A.  C.  555). 

As  to  what  constitutes  notice,  see  Niell  v.  Morley,  1804,  9  Ves.  478 ; 
32  E.  E.  687 ;  Greenslade  v.  Dare,  1855,  20  Beav.,  at  p.  292  ;  52  E.  E. 
612).  As  in  all  other  cases,  the  Burden  of  Proof  may  shift  during  the 
trial.  Undue  Influence  is  a  ground  of  relief.  The  contract  of  a  lunatic 
during  a  lucid  interval  {vide  supra,  p.  444)  is  valid  (4  Co.  Eep.  125  {a) ; 
A.-G.  V.  Parnther,  1792,  3  Bro.  C.  C.  441 ;  29  E.  E.  632).  The  burden 
of  proving  a  lucid  interval  rests  on  the  party  asserting  its  existence. 
Supervening  insanity  will  not  release  a  person  from  a  contract  entered 
into  while  of  sound  mind,  unless  it  renders  performance  impossible 
(cp.  Hall  V.  Warren,  1804,  9  Ves.  605 ;  32  E.  E.  738 ;  7  E.  E.  306 ;  Owin 
Y.Davies,  1747-48,  1  Ves.  82;  27  E.  E.  905;  Peggc  y.  Skynncr,  1784, 
1  Cox,  23 ;  29  E.  E.  1045).     A  verdict  on  an  inquisition  de  lunatico 
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inquirendo  is  only  presumptive  evidence  of  incapacity  (cp.  Sergeson  v. 
Sealey,  1742,  2  Atk.  412 ;  26  E.  E.  648),  or  of  capacity  (cp.  Hume  v. 
Burton,  1784,  1  Kidgw.  Ap.  1;  Ex  'parte  Bradbury,  1839,  3  Jur.  1108). 
The  law  implies  on  the  part  of  a  lunatic,  whether  so  found  or  not 
(cp.  Brockwell  v.  Bullock,  1889,  22  Q.  B.  D.  567),  an  obligation  to  repay 
out  of  his  own  property  the  cost  of  necessaries  supplied  to  him  with  the 
intention  of  constituting  a  debt  against  his  estate  (cp.  Rhodes  v.  Rhodes, 
1890,  44  Ch.  D.  94,  and  other  cases  there  cited);  and  it  is  immaterial 
whether  the  party  supplying  the  necessaries  is  or  is  not  aware  of  the 
lunacy  (cp.  Wentworth  v.  Tuhh,  1841,  1  Y.  &  C.  C.  171;  62  E.  E.  840; 
57  E.  E.  293).  "  Necessaries "  includes  food  ( West  Ham  Union  v. 
Pearson,  1890,  54  J.  P.  645),  clothing,  maintenance,  etc.,  and  also 
expenses  incurred  for  the  protection  of  the  lunatic  and  his  estate, 
e.g.  the  costs  of  obtaining  {Williams  \.  Wentworth,  1842,  5  Beav.  325; 
49  E.  E.  663;  59  E.  E.  515),  or  resisting  {Wentworth  v.  Tubh,  1843, 
5  Jur.  1150)  a  commission.  See  further,  Contkact,  Vol.  III.,  at  p.  539, 
{Infants)  and  Infants.  "  Where  necessaries  are  sold  and  delivered  to 
a  person  who  by  reason  of  mental  incapacity  or  drunkenness  is  incom- 
petent to  contract,  he  must  pay  a  reasonable  price  therefor "  (Sale  of 
Goods  Act,  1893,  56  &  57  Vict.  c.  71,  s.  2). 

A  lunatic  is  liable  for  necessaries  supplied  to  his  wife  by  a  person 
who  was  not  aware  of  his  unsoundness  of  mind,  and  to  whom  he  had 
held  out  his  wife  as  agent  while  he  was  of  sound  mind  {Brew  v.  Nunn 
1879,  4  Q.  B.  D.  661) ;  and  this  rule  has  been  applied  to  money  advanced 
to  the  wife  and  expended  by  her  in  payment  of  her  necessary  expenses 
{Davidson  v.  Wood,  1863,  2  N.  E.  15).  But  where  the  wife  has  received 
money  sufficient  for,  and  applicable  to,  the  provision  of  necessaries,  the 
husband  is  not  liable  {Richardson  v.  JDu  Bois,  1869,  L.  E.  5  Q.  B.  51 ; 
Chappell  V.  Mmn,  1879,  4  L.  E.  Ir.  316).  See  generally,  Husband  and 
Wife,  Vol.  VI.,  at  p.  675. 

Marriages. — The  statute  15  Geo.  ii.  c.  30,  provided  that  the  marriages 
of  lunatics  so  found  by  inquisition  (not  superseded)  should  be  void 
without  any  proceedings  for  nullity  (cp.  Bx  parte  Turing,  1812, 1  Ves.  & 
Bea.  140;  35  E.  E.  55),  even  although  they  were  contracted  during  lucid 
intervals  (cp.  1  Hag.  Con.  417).  This  statute  was  repealed  by  the 
Statute  Law  Eevision  Act,  1873,  36  &  37  Vict.  c.  91.  But  the  Act 
51  Geo.  III.  c.  37 — the  especial  object  of  which  was  to  extend  its  provi- 
sions to  Ireland — is  not  affected  by  that  repeal,  and,  as  it  is  perfectly 
general  in  its  provisions,  it  is  conceived  that  the  marriages  of  lunatics 
so  found  is  still  in  England,  as  well  as  in  Ireland,  null  and  void,  in 
spite  of  the  repeal  of  15  Geo.  ii.  c.  30,  by  the  Statute  Law  Eevision 
Act,  1873. 

Except,  however,  where  this  statute  applies,  unsoundness  of  mind  is 
not  now,  in  the  absence  of  Undue  Influence,  a  bar  to  the  formation  of 
a  valid  marriage  if  the  party  whose  capacity  is  questioned  knew  at  the 
time  of  the  marriage  the  nature  of  the  engagement  into  which  he  was 
entering  (cp.  Durham,  v.  Durham,  1885,  10  P.  D.  80;  B.  v.  A.,  1891, 
27  L.  E.  Ir.  587).  In  Hancock  v.  Featij,  1867,  L.  E.  1  P.  &  D.  335,  341, 
Sir  J.  P.  Wilde  said  {obiter)  that  if  the  proof  showed  the  mind  of  the 
alleged  lunatic  to  be  diseased,  the  Court  would  not  gauge  the  extent  of 
tlie  derangement.  This  dictum  was  inspired  by  the  theory  propounded 
by  Ij)rd  Brougham  in  Waring  v.  Waring,  1848,  6  Moo.  P.  C.  341 ; 
13  E.  E.  715,  that,  as  the  mind  is  one  and  indivisible,  any  the  least 
degree  of  insanity  is  fatal  to  testamentary  capacity.     But  this  external 
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standard  was  rejected  by  the  Court  of  Queen's  Bench  in  Banks  v.  6^00^- 
fellow,  1870,  L.  E.  5  Q.  B.  549.  Semhle,  where  incapacity  can  be  proved, 
the  question  whether  the  sane  contracting  party  had  notice  of  it  is 
immaterial  to  the  issue  of  validity  (cp.  Elliott  v.  GurVy  1812,  2  Phillim., 
at  p.  19,  and  Maynard  v.  Hill,  1888,  105  U.  S.  190).  Notice  is,  of 
course,  relevant  as  showing  the  existence  of  undue  influence  or  fraud 
in  cases  falling  short  of  positive  incapacity;  and  admissions  or  state- 
ments by  the  sane  spouse  as  to  circumstances  pointing  to  the  existence 
of  unsoundness  of  mind  in  the  other  contracting  party  at  the  time  of 
the  marriage,  are  relevant  to  the  question  whether  there  was  such 
unsoundness  of  mind  at  the  critical  period  as  to  invalidate  the  marriage. 
Promise  of  marriage  stands  on  a  different  footing  as  regards  notice  from 
marriage  itself.  The  defendant  in  an  action  for  breach  of  promise  of 
marriage,  relying  on  unsoundness  of  mind  at  the  time  of  the  promise, 
must  show  not  only  that  he  was  incapable  of  making  the  promise,  but 
that  the  other  contracting  party  was  aware  of  the  fact  (cp.  Barnard  v. 
Jarrard,  1896,  Times,  14th  February).  Even  if,  however,  these  points 
are  not  established,  the  defendant  will  be  entitled  to  judgment  if  it  is 
proved  that  he  was  incapable  at  the  time  fixed  for  the  performance  of 
the  promise,  unless  he  has  committed  the  breach  complained  of  while 
sane  (s.c).  In  the  Scotch  case  of  Liddell  v.  Eastons  Trustees,  [1907] 
S.  C.  154,  the  opinion  was  expressed  by  the  Lord  Justice-Clerk  that  a 
breach  of  promise  to  marry  is  justifiable  where  the  man  becomes  insane 
after  making  the  promise.  The  fact  that  a  party  had,  prior  to  making  a 
promise  of  marriage,  been  insane  and  confined  in  an  asylum  is  no  answer 
to  an  action  for  a  subsequent  breach  of  the  promise  {Baker  v.  CartivrigKty 
1861,  30  L.  J.  C.  P.  364).  Everthing  is  presumed  in  favour  of  a  mar- 
riage regularly  solemnised.  The  burden  of  proving  incapacity  therefore 
rests  on  the  person  alleging  its  existence  {Cannon  v.  Cannon,  1885, 
10  P.  D.,  at  p.  98).  A  petition  for  nullity  of  marriage  on  the  ground 
of  insanity  may  be  presented  by  {a)  the  sane  contracting  party,  while 
the  insane  party  is  still  of  unsound  mind  or  after  his  or  her  recovery 
(cp.  Hnnter  v.  Hunter,  and  Cannon  v.  Cannon,  1885,  10  P.  D.,  at  pp.  93 
and  96);  {h)  the  insane  contracting  party,  after  recovery  (cp.  Turner 
V.  Meyers,  1808,  1  Hag.  Con.  414);  (c)  the  guardian  of  a  minor,  sane  or 
insane,  contracting  party  {Parnell  v.  Parnell,  1814,  2  Hag.  Con.  171 ; 
and  see  Hancock  v.  Peaty,  1867,  L.  E.  1  P.  &  D.  336-7) ;  {d)  in  the  case 
of  a  lunatic  so  found,  the  committee  (the  sanction  of  the  judge  in  lunacy 
(see  infra,  p.  452)  should  be  obtained  so  as  to  protect  the  committee  in 
any  question  of  costs),  or  if  no  committee  has  been  appointed,  a  guardian 
ad  litem  (see  Div.  Eules,  196,  and  Fry  v.  Fry,  1890,  15  P.  D.  50);  {e) 
after  the  death  of  the  contracting  party,  any  person  having  an  interest 
in  getting  the  marriage  set  aside,  e.g.  the  next-of-kin  on  the  widow's 
or  husband's  claim  to  administration.  In  Fry  v.  Fry,  uhi  supra,  the 
majority  of  the  Court  of  Appeal  expressed  the  opinion,  though  without 
deciding  the  point,  that  rule  196  of  the  Divorce  Eules  applied  only  where 
a  person  had  been  found  lunatic  by  inquisition.  If  it  is  inapplicable  and 
no  committee  had  been  appointed,  a  lunatic  sues  by  his  next  friend 
(E.  S.  C,  Order  16,  r.  17),  and  defends  by  a  guardian  ad  litem  {ibid. ;  see 
also  Giles  v.  Giles,  [1900]  P.  17). 

Supervening  insanity  is  no  bar  to  proceedings  by  (see  Baker  y.  Baker, 
1880,  5  P.  D.  142)  or  against  (see  Mordaunt  v.  Moncrieffe,  1874,  L.  R. 
2  H.  L.  Sc.  374)  a  lunatic  husband  or  wife  for  divorce  or  separation  for 
previous  alleged  matrimonial  offences.     Supervening  insanity  does  not 
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avoid  a  marriage  nor  constitute  'per  se  a  ground  either  for  divorce  or  for 
judicial  separation  {Hayivard  v.  Hayiuarcl,  1858,  1  Sw.  &  Tr.  84 ;  Hall  v. 
Hall,  1864,  3  Sw.  &  Tr.,  at  p.  349).  But  cruelty  does  not  cease  to  be 
a  cause  of  suit  if  it  proceeds  from  violent  and  disorderly  affections  or 
want  of  moral  control  falling  short  of  positive  insanity  (cp.  White  v. 
White,  1859,  1  Sw.  &  Tr.  592);  and  possibly  even  cruelty  springing  from 
intermittent  or  recurrent  insanity  might  be  held  a  ground  for  a  judicial 
separation,  since  in  such  cases  the  party  offended  against  cannot  protect 
himself  or  herself  by  securing  the  permanent  confinement  of  the  offending 
spouse  (cp.  Hanhury  v.  Hanhury,  [1892]  P.,  at  p.  225).  Whether  insanity 
at  the  time  an  alleged  matrimonial  offence  was  committed  is  a  bar  to 
a  suit  for  divorce  or  separation  is  an  open  question ;  and  in  any  event, 
in  order  that  it  may  be  so,  the  insanity  must  be  of  such  a  character  as 
to  have  prevented  the  insane  party  from  knowing  the  nature  and  conse- 
quences of  his  act  at  the  time  when  he  committed  it  {Hanhury  v.  Hanhury, 
1892,  8  T.  L.  R.,  at  p.  560).  The  hope  or  expectation  operating  in  the  mind 
of  a  husband  whose  wife,  after  committing  adultery,  has  become  insane, 
that  he  may  be  released  from  the  marriage  by  death  may  be  accepted  as 
a  valid  excuse  for,  or  explanation  of,  what  would  otherwise  be  "  unreason- 
able delay"  in  suing  for  divorce  {Johnson  v.  Johnson,  [1901]  P.  193).  A 
husband  or  wife  confined  in  an  asylum,  and  instituting  proceedings  in 
the  Divorce  Court,  is  entitled  to  access  to  her  solicitor,  and  to  a  commis- 
sioner for  oaths  for  the  purpose  of  swearing  the  necessary  affidavit  in 
supporting  her  petition  {Ex  parte  Beecham,  [1901]  P.  65).  As  to  the 
effect  of  insanity  on  other  relations  arising  from  marriage,  see  i7ifra, 
Miscellaneous. 

Wills. — Since  the  repudiation  by  the  Court  of  Queen's  Bench  in  Banks 
V.  Goodfelloiv,  1870,  L.  R.  5  Q.  B.  549,  of  the  doctrine  propounded  by  Lord 
Brougham  in  Waring  v.  Waring,  1848,  6  Moo.  P.  C.  341,  that,  the  mind 
being  one  and  indivisible,  any  the  least  degree  of  insanity  was  fatal  to 
testamentary  capacity,  the  law  on  this  subject  has  stood  as  follows : — A 
man  may  make  a  valid  will  if  he  possesses,  at  the  time  of  executing  it, 
a  memory  sufficiently  active  to  recall  the  nature  and  extent  of  his 
property  and  the  persons  who  have  claims  upon  his  bounty,  and  a 
judgment  and  will  sufficiently  free  from  the  influence  of  morbid  ideas 
or  external  control  to  determine  the  relative  strength  of  those  claims. 
See,  as  authorities  for  this  proposition,  Banks  v.  Goodfelloiv,  supra ;  Roe 
v.  Nix,  [1893]  P.  55;  Boughton  v.  Knight,  1873,  L.  E.  3  P.  &  D.  68; 
and  the  American  cases  of  Converse  v.  Converse,  1849,  21  Vermont, 
p.  170 ;  Harrison  v.  Rowan,  1820,  3  Wash.  585 ;  and  Delafield  v.  PaHsh, 
1862,  25  N.  Y.  9  (the  Banks  v.  Goodfellow  of  America).  As  to  the  effect 
of  undue  influence  on  testamentary  capacity,  see  the  article  on  that 
subject.  The  existence  of  insanity  in  a  testator  at  the  time  when  he 
made  his  will  creates  a  presumption  against  testamentary  capacity ;  but 
this  presumption,  even  when  it  is  fortified  by  confinement  in  an  asylum 
(see  Cartwright  v.  Cartivright,  1793,  1795,  1  Phillim.  90,  122),  or  by  a 
verdict  of  unsoundness  of  mind  under  an  inquisition  (see  Roc  v.  Nix, 
supra ;  and  Carter  v.  Dove,  1896,  cited  in  Journal  of  Mental  Science  for 
1896,  p.  899;  also  Sergeson  v.  Sealey,  1742,  2  Atk.  412;  Faulder  v.  Silk, 
1811,3  Camp.  126;  [cf.  Hill  v.  Clifford,  [1907]  2  Ch.  236]),  may  be  rebutted 
by  evidence  either  of  a  lucid  interval  {vide  supra)  at  the  critical  period 
(see  Cartioright  v.  Cartwright,  supra,  and  Nichols  v.  Binns,  1858,  1  Sw. 
&  Tr.  239),  or  that  the  insanity  and  delusions  of  the  testator  were 
irrelevant  to  the  subject-matter  of  his  will  {Banks  v.  Goodfelloiv,  supra), 
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or  insufficient  to  destroy  or  suspend  testamentary  capacity,  as  above 
defined  (cp.  Laing  v.  Bruce,  1838,  1  Dunlop,  38 ;  Morison  v.  Maclean's 
Trustees,  1862,  24  Dunlop,  625 ;  Ballantine  v.  Evans,  1886,  13  Ct.  of 
Sess.  Cas.  4th  Ser.  652).  A  fortioH,  a  delusion  which  tends  to  quicken 
a  testator's  faculties  will  not  destroy  testamentary  capacity  {Jenkins  v. 
Morris,  1880,  14  Ch.  D.  674,  a  case  of  contract). 

The  rules  above  stated,  as  to  the  effect  of  lucid  intervals  and 
delusions  on  wills,  apply  equally,  mutatis  mutandis,  to  contracts  and 
marriages.  See  Jenkins  v.  Morris,  supra,  where  the  validity  of  a  lease 
of  a  farm  granted  by  a  person  who  was  at  the  time  under  an  insane 
delusion  that  the  farm  was  impregnated  with  sulphur  was  upheld. 

In  probate  suits  the  ultimate  burden  of  proving  testamentary 
capacity  rests  on  the  party  propounding  the  will.  See  Cleare  v.  Clearer 
1869,  L.  E.  1  P.  &  D.,  at  p.  657;  Sadler  v.  Sadler,  1857,  3  C.  B.  K  S. 
87;  the  American  case  of  Crowningsliield  v.  Crowningshield,  1854, 
2  Gray,  527 ;  and  see  Triscott  v.  Hill  and  Another,  1897,  Times,  Feb.  8, 
1897,  as  a  recent  instance  of  the  principle  above  stated  being  applied. 
As  to  costs  in  cases  involving  questions  of  testamentary  capacity,  see 
article  Costs,  Vol.  IV.,  at  p.  59. 

There  are  a  number  of  minor  points  in  which  the  effect  of  insanity 
on  civil  capacity  comes  into  question.  These  will  be  found  arranged, 
and  commented  on,  in  alphabetical  order,  infra.  Miscellaneous. 

Moral  insanity  {vide  infra,  p.  451)  has  been  held  to  be  insufficient  to 
invalidate  a  will  {Frere  v.  Peacocke,  1846,  1  Eob.  Eccl.  442,  456).  But 
query,  where  it  was  sufficiently  pronounced  to  unhinge  the  disposing 
mind. 

Besides  Waring  v.  Waring,  supra,  p.  446,  there  are  two  cases  which 
occupy  an  exceptional  position  in  the  law  as  to  the  civil  capacity  of  the 
insane— (1)  Deiv  v.  Clark,  1826,  2  Add.  79-209,  and  Add.  123  et  seq.,  in 
which  Sir  John  Nicholl  is  supposed  to  have  held  that  delusion  is  the  true 
if  not  the  sole  note  of  insanity,  and  that  "  insanity  vitiates  all  acts ; " 
(2)  Smith  V.  Tehhitt,  1867,  L.  E.  1  P.  &  D.  389,  in  which  Sir  J.  P.  Wilde 
followed  Waring  v.  Waring  as  to  testamentary  capacity,  as  he  did  in 
regard  to  capacity  to  marry  in  Hancock  v.  Peaty,  supra,  p.  446. 

As  regards  (1),  note  that  it  is  doubtful  whether  Sir  John  Nicholl 
intended  to  affirm  the  proposition  attributed  to  him  (see  Chambers  v. 
Queens  Proctor,  1840,  2  Curt.,  at  p.  448), and,  as  regards  both  (1)  and  (2), 
that  they  were  merely  obiter,  and  are  superseded  by  Banks  v.  Goodfellow, 
supra,  p.  448. 

Criminal  Eesponsibility. — The  law  of  England  as  to  the  criminal 
responsibility  of  the  insane  has  passed  through  several  stages  of  develop- 
ment. The  views  of  Coke  and  Hale  (1  P.  C.  26-30),  who  wrote  at  periods 
when  a  scientific  classification  of  the  various  forms  of  insanity  was 
practically  unknown,  were  of  a  somewhat  crude  description.  Both 
agreed  that  the  act  of  a  madman  should  not  be  imputed  to  him ;  both 
drew  the  familiar  distinction  between  dementia  naturalis  or  a  nativitate 
and  dementia  accidentalis  or  adventitia  {vide  supra,  p.  443) ;  and  the  main 
points  on  which  the  writings  of  Hale  mark  an  advance  on  those  of  Coke 
are  (1)  his  elaboration  of  the  doctrine  of  partial  insanity  {vide  supra, 
p.  443,  and  infra,  p.  451),  and  (2)  his  statement  of  the  test  of  responsibility 
in  "melancholy  distempers,"  sometimes  spoken  of  as  "the  child  of 
fourteen  theory."  "  The  best  measure  I  can  think  of,"  he  said,  "  is  this : 
such  a  person  as,  labouring  under  melancholy  distempers,  hath  yet 
ordinarily  as  great  understanding  as  a  child  of  fourteen  years  hath,  is 
vol.  viil  29 
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such  a  person  as  may  be  guilty  of  treason  or  felony."  See  criticism  on 
this  in  Stephen,  Hist.  Crim.  Laiv,  vol.  ii.  p.  150.  In  R.  v.  Arnold,  1723, 
16  How.  St.  Tr.  764,  Mr.  Justice  Tracy  said  that  a  prisoner  in  order  to 
be  acquitted  on  tlie  ground  of  insanity  must  be  "  a  man  that  is  totally 
deprived  of  his  understanding  and  memory,  and  doth  not  know  what 
he  is  doing  no  more  than  an  infant,  than  a  brute  or  wild  beast."  R.  v. 
Ferrers,  1760,  19  How.  St.  Tr.  886,  was  decided  in  conformity  with  this 
test.  On  the  trial  of  Hadfield  {R.  v.  Hadfield,  1800,  27  How.  St.  Tr. 
1281)  for  shooting  at  George  ill.  in  Drury  Lane  Theatre,  Lord  Kenyon, 
C.J.,  left  the  question  of  responsibility  to  the  jury  in  the  following 
terms: — "The  material  part  of  the  case  is  whether  at  the  very  time 
when  the  act  was  committed  the  man's  mind  was  sane."  On  the  trial 
of  Bellingham  {Times,  May  2,  1812),  for  the  murder  of  Mr.  Perceval, 
the  First  Lord  of  the  Treasury,  in  the  lobby  of  the  House  of  Commons, 
Sir  James  Mansfield  laid  down  another  criterion  of  criminal  respon- 
sibility in  mental  disease,  viz.,  the  existence  or  non-existence  in  the 
accused  of  capacity  to  distinguish  between  good  and  evil  in  the  abstract. 
The  objection  to  this  criterion,  of  course,  was  that  there  are  lunatics 
whose  general  notions  of  right  and  wrong  are  perfectly  correct,  and  who 
nevertheless  commit  acts  forbidden  alike  by  law  and  l3y  morality,  under 
a  fixed  belief  that  their  conduct  is  not  only  pardonable  but  meritorious. 
In  1843 — after  an  apparent  return  in  Oxford's  Case  (R.  v.  Oxford,  1840, 
9  Car.  &  P.  533 ;  4  St.  Tr.  K  S.  498)  to  the  test  prescribed  by  Lord 
Kenyon  in  Hadfield's,  supra — there  was  substituted,  on  the  trial  of 
Daniel  M'Naughton  for  the  murder  of  Mr.  Edward  Drummond,  the 
private  secretary  of  Sir  Kobert  Peel,  for  the  "  abstract  right  and  wrong  " 
theory,  the  question  whether  the  accused  knew  the  nature  and  quality 
of  the  particular  act  with  whose  commission  he  was  charged  at  the  time 
of  committing  it.  The  House  of  Lords  took  the  opinion  of  the  Judges 
on  the  whole  question,  and  the  law  of  England  as  to  the  criminal 
responsibility  of  the  insane  is  now  nominally  embodied  in  the  Judges' 
"  answers,"  which  were  adopted  by  the  House  of  Lords  after  a  debate, 
and  which  are  known  as  "  The  Kules  in  M'Naughtons  Case  "  (see  4  St. 
Tr.  K  S.  847). 

Practically  they  amoimt  to  the  following  propositions : — {a)  Every 
man  is  presumed  to  be  sane  till  the  contrary  be  proved,  {h)  To  establish 
a  defence  of  insanity,  it  must  be  clearly  proved  that  at  the  time  of  com- 
mitting the  act  the  accused  was  labouring  under  such  a  defect  of  reason 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing  (this,  it 
will  be  observed,  is  an  approval  of  the  test  propounded  on  M'Naughton's 
trial),  or  if  he  did  know  it,  that  he  did  not  know  he  was  doing 
wrong,  (c)  An  insane  delusion  is  a  defence  to  a  criminal  charge  only 
when  the  imaginary  facts  would,  if  really  existent,  be  a  legal  justification. 
E.g.  A.  kills  B.  under  the  delusion  (1)  that  B.  had  slandered  him; 
(2)  that  B.  is  trying  to  kill  him.  In  the  former  case  A.  is,  in  the  latter 
he  is  not,  guilty  of  murder. 

"The  Kules  in  M'Nauglitoris  Case"  have  been  most  adversely 
criticised.  It  has  been  contended  that  the  House  of  Lords  had  no 
legal  right  to  ask,  and  that  the  judges  were  under  no  legal  obligation 
to  answer,  the  questions,  since  the  constitutional  right  of  the  House 
of  Lords  to  take  the  opinion  of  the  judges  arises  only  on  appeals  or 
when  the  House  is  acting  in  its  legislative  capacity.  Again,  it  has  been 
argued  that  the  rules  afford  no  guidance  as  to  how  cases  of  what  is 
called  moral  insanity  (vide  infra) — in  which  the  character  of  a  person 
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is  suddenly  changed  for  the  worse,  or  is  by  nature  insanely  perverted 
— should  be  dealt  with ;  and  lastly,  attention  has  been  called,  in  con- 
nection with  the  doctrine  of  partial  insanity,  to  the  incongruity  of 
supposing  that  a  man  who  is  admittedly  subject  to  an  insane  delusion 
can  reason  sanely  upon  that  delusion,  and  calmly  argue  with  himself 
as  to  the  extent  to  which  he  ought  to  allow  it  to  influence  his  actions. 
This  last  criticism  may  furnish  good  ground  for  an  application  of  the 
doctrine  of  modified  responsibility  in  the  class  of  cases  with  which  it 
deals.  But  it  must  be  pointed  out  that  in  thus  localising  the  range  of 
the  immunity  from  punishment  which  insane  delusion  confers,  the 
criminal  law  is  merely  following  the  course  which,  mutatis  mutandis, 
the  civil  law  has  now  with  general  acceptance,  both  in  the  legal  and 
in  the  medical  profession,  adopted  in  questions  of  capacity,  and  which 
is  moreover  sanctioned  by  the  disciplinary  system  that  prevails  in  all 
institutions  for  the  insane.  It  is  chiefly  in  connection  with  cases  of 
"moral  insanity" — a  generic  term  covering  all  those  cases  in  which 
the  moral  faculties  are  more  obviously  deranged  than  the  mental 
(kleptomania,  erotic  mania,  pyromania,  homicidal  mania,  irresistible 
impulse,  etc.),  that  the  rules  in  M'Naughtons  Case  have  proved  unsatis- 
factory in  their  practical  application.  But  in  recent  years  a  gloss  has 
been  put  in  some  cases  upon  the  words  "  know "  and  "  nature  and 
quality"  in  the  rule  marked  (h),  supra,  which  has  prevented  any 
appreciable  injustice  from  being  done  to  accused  persons  by  the 
apparent  limitation  of  the  rules  to  cases  of  ordinary  derangement  of 
the  intellectual  faculties.  The  gloss  is  that  no  man  who  is  deprived  by 
mental  disease  {semhle,  whether  affecting  his  reason  or  his  will)  of  the 
power  of  passing  a  rational  judgment  on  the  moral  character  of  the  act 
he  is  about  to  do,  knows  its  nature  and  quality  within  the  meaning  of 
the  rule  above  referred  to  (see  Stephen,  Hist.  CHm.  Law,  ii.  163,  and 
the  circuit  cases  noted  in  Tuke's  Dictionary  of  Psycliological  Medimie, 
article  "  Criminal  Kesponsibility,"  and  also  H.  v.  Davis,  1881,  14  Cox 
C.  C,  at  p.  564).  The  trend  of  decisions  in  the  American  Courts  is 
adverse  to  the  criterion  of  responsibility  laid  down  in  M'Naughton's 
Case.  See  Parsons  v.  State,  1887,  81  Ala.  577,  as  a  typical  example 
of  this  tendency;  and  the  doctrine  of  modified  responsibility  is,  in 
this  country,  acquiring  considerable  influence.  See  JI.M.  Advocate 
V.  Dingwall,  1867,  5  Irvine,  479;  R.M.  Advocate  v.  Granger,  1878, 
16  S.  L.  Ft.  253;  R.M.  Advocate  v.  Smith,  1893,  1  Adam,  34;  H.M, 
Advocate  v.  Abercrombie,  1896,  33  S.  L.  R.  581,  and  English  autho- 
rities referred  to  in  article  Drunkenness.  In  the  principal  French 
and  German  treatises  on  the  medical  jurisprudence  of  insanity 
considerable  prominence  is  given  to  the  responsibility  of  epileptics, 
somnambulists,  and  more  recently,  hypnotic  subjects,  etc.  With  us, 
the  question  would  be  solved,  so  far  as  the  Courts  are  concerned,  by 
the  rules  of  law  above  stated,  with  the  aid  of  expert  evidence  as  to 
the  pathological  character  of  the  class  of  phenomena  involved. 

Down  to  1883,  where  a  plea  of  insanity  at  the  time  of  the  commission 
of  the  offence  was  successfully  set  up,  the  jury  returned  a  verdict  of 
"not  guilty  on  the  ground  of  insanity."  But  the  Trial  of  Lunatics 
Act,  1883,  46  &  47  Vict.  c.  38,  substituted  for  this  a  verdict  of  "guilty 
but  insane" — the  idea  of  the  legislature  being  that  the  formal  con- 
viction recorded  in  the  new  verdict  might  have  a  deterrent  effect  on 
the  mentally  unstable. 

Supervening  insanity,  if  apparent  or  duly  established,  is  a  bar  to 
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criminal  proceedings  at  any  stage — arraignment,  trial,  judgment  and 
execution  (see  3  Black.  Com.  25 ;  1  Hale,  P.  C.  34).  High  treason  was 
under  33  Hen.  viii.  c.  20,  an  exception  to  this  rule.  But  that  statute 
was  repealed  by  1  &  2  Ph.  &  Mary,  c.  10.  As  to  how  and  when  the 
plea  of  insanity  is  set  up,  see  Arraignment  and  Wood  Renton  on 
Lunacy,  p.  807 ;  also  article  Asylums,  Vol.  I.  p.  610  (as  to  criminal 
lunatics).  A  grand  jury  have  no  authority  by  law  to  ignore  a  bill 
on  the  ground  of  insanity  {B.  v.  Hodges,  1838,  8  Car.  &  P.  195). 

The  Jurisdiction  in  Lunacy. — Origin  and  Present  Position  of. — 
The  present  position  of  the  jurisdiction  in  lunacy  cannot  be  explained 
without  a  brief  reference  to  its  history.  The  custody  of  idiots  and 
lunatics  (as  to  the  meanings  of  those  terms  see  ante.  Vol.  VII.,  at  p.  2, 
and  supra,  p.  443)  has  from  a  very  early  period  in  England  been  vested 
by  the  law  in  the  Crown.  There  is  some  controversy  as  to  whether 
this  prerogative  right  was  really  a  duty — regium  munus — which  the 
King  owed  his  subjects  in  return  for  their  obedience,  independently 
of  statute  (cp.  Staundf.  De  Pr.  Reg.  33;  2  Inst.  14;  4  Co.  Rep.  126; 
Bacon,  Abr.,  tit.  "  Idiots  and  Lunatics  "  (C) ;  Dyer,  25 ;  1  Black.  Com. 
303),  or  whether  it  was  created  by  the  Act,  now  lost,  of  Edward  l., 
which  the  Statute  De  Pra^rogativd  Regis,  17  Edw.  ii.  cc.  9  and  10, 
confirmed,  because  of  the  abuses  that  had  arisen  under  the  earlier  law, 
which  gave  the  custody  of  idiots  and  lunatics  to  the  lords  {tutores ;  see 
Eleta,  p.  6)  of  whom  their  lands  were  held.  The  Statute  De  Prcerogativd 
Regis  provided  that  the  King  {a)  should  have  the  custody  of  the  lands- 
of  idiots,  taking  the  profits  of  them  without  waste  or  destruction, 
subject  to  the  conditions  that  he  should  supply  the  idiot  with  neces- 
saries and  restore  the  lands  to  his  heirs  after  his  death  (c.  9) ;  and  (&) 
in  the  case  of  lunatics,  should  see  that  their  lands  and  tenements  were 
safely  kept  without  waste  and  destruction,  that  they  and  their  household 
were  competently  maintained  out  of  "  the  issues  of  the  same,"  and  that  the 
residue  was  to  be  kept  for  their  use  on  recovery,  or,  if  they  died,  dis- 
tributed for  their  soul  by  the  advice  of  the  Ordinary  (c.  10).  The  last 
provision  would  now  be  taken  to  be  a  direction  to  preserve  the  residue 
for  those  entitled  to  the  benefit  of  the  lunatic's  estate  on  his  death  (see 
31  Edw.  III.  c.  11;  22  &  23  Car.  ii.  c.  10;  and  article  Distributions,. 
Statute  of).  It  will  be  observed  that  under  this  statute  the  idiot  and 
the  lunatic  occupy  different  positions.  In  the  case  of  the  idiot,  the 
King  took  the  profits  of  the  estate  to  his  own  use;  in  that  of  the 
lunatic,  he  was  merely  a  trustee.  The  distinction  soon  became,  how- 
ever, of  little  importance,  as  juries  returned  verdicts  of  non  compos 
mentis,  instead  of  idiocy,  wherever  they  could;  and  it  seems  (see 
1  Ptidgw.  Ap.  520)  that  after  the  Eevolution  it  became  the  practice 
of  the  Crown  to  grant  the  surplus  profits  of  the  estate  of  an  idiot  ta 
some  of  his  own  family.  The  Statute  De  Prcerogativd  Regis  is  the 
foundation  of  the  modern  jurisdiction  in  lunacy,  and  without  reference 
to  its  provisions  some  of  the  distinctive  doctrines  of  the  lunacy  law, 
such  as  the  rule  against  the  conversion  of  a  lunatic's  property  (see 
Vol.  III.  p.  564,  and  infra,  p.  464),  and  the  grant  out  of  that  property 
of  allowances  to  the  lunatic's  relatives,  and  even  to  collaterals  {infra, 
p.  466),  are  not  readily  intelligible. 

The  Crown  has,  from  at  least  the  sixteenth  century,  exercised  its 
control  over  the  persons  and  property  of  lunatics  by  delegates — first 
perhaps  in  point  of  time  by  the  Lord  Chancellor,  then  by  the  Coitrt  of 
Wards  (32  Hen.  viii.  c.  46),  and  again  by  the  Lord  Chancellor,  after 
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the  Court  of  Wards  was  abolished  (12  Car.  ii.  c.  24).  It  is  of  the 
utmost  importance  to  note,  however,  that  it  was  not  as  head  of  the 
Court  of  Chancery  that  the  Lord  Chancellor  exercised  the  jurisdiction 
in  lunacy,  but  as  the  representative  and  delegate  of  the  Crown.  The 
theory  of  the  law  was  that  when  a  person  was  found  idiot  or  lunatic 
the  Sovereign  alone  had  power  to  grant  the  custody  of  him  and  his 
estate  by  sign  manual,  and  therefore,  to  save  repeated  applications 
to  the  Crown,  the  power  in  question  was  delegated  by  sign  manual, 
countersigned  by  two  secretaries,  to  the  Lord  Chancellor  on  his  coming 
into  office.  It  was  from  this  warrant  that  the  Lord  Chancellor's  powers 
of  issuing  commissions  and  making  grants  of  custody  were  derived. 
But  after  the  custody  was  granted,  the  Lord  Chancellor  acted  in  matters 
relative  to  the  lunatic  not  under  the  sign  manual  but  by  virtue 
of  his  general  power  as  keeper  of  the  King's  conscience  (see  Chan- 
cellor) ;  and  the  orders  of  the  Court  of  Chancery  in  matters  of  lunacy 
were  enforced  by  attachment,  not  as  being  warranted  by  the  sign  manual, 
but  by  the  general  power  of  the  Court  (cp.  Ex  parte  GHmstone,  1772, 
2  Amb.  707 ;  27  E.  E.  458,  and  id.  2  Sch.  &  Lef.  438,  and  6  Ves.  783). 
The  question  whether  a  person  was  idiot  or  lunatic  or  not  was  originally 
tried  principally  by  writ  (for  forms,  see  Fitz.  N.  B.  581,  1652  ed. ; 
vol.  ii.  232,  1794  ed.),  afterwards  by  general  commissions  (for  forms,  see 
Elmer  on  Lunacy ^  7th  ed.,  App.  x.  No.  18),  issuing  by  letters  patent 
under  the  Great  Seal  from  the  Common  Law  side  of  the  Court  of  Chancery 
(4  Inst.  80,  81),  directed  to  five  persons  as  commissioners,  who,  or  any 
three  or  more  of  them,  were  to  inquire,  upon  the  oaths  of  good  and 
lawful  men  of  the  county,  whether  the  party  named  in  the  commission 
was  idiot  or  lunatic  or  not,  and  as  to  the  extent  or  value  of  his  property. 
In  1842  the  Lord  Chancellor  was  empowered  by  statute  (5  &  6  Vict, 
c.  84 ;  see  ss.  1,  3,  13,  14)  to  appoint  two  fit  persons,  being  serjeants-at- 
law,  or  barristers  of  not  less  than  ten  years'  standing,  called  "Com- 
missioners in  Lunacy"  (as  to  the  modern  Commissioners  in  Lunacy 
and  their  functions,  see  article  Asylums,  Vol.  L,  at  p.  598),  to  whom 
commissions  might  be  directed.  In  1845  the  name  of  "Masters  in 
Lunacy"  was  substituted  for  that  of  Commissioners  in  Lunacy  (8  & 
9  Vict.  c.  100,  s.  2).  The  Masters  in  Lunacy  are  barristers  of  at  least 
ten  years'  standing  at  the  date  of  their  appointment  (L.  A.,  1890,  s.  11 
(3)),  appointed  by  the  Lord  Chancellor  to  exercise  such  of  the  powers 
of  the  "  Judge  in  Lunacy  "  (a  term  meaning  either  "  the  Lord  Chancellor 
for  the  time  being  intrusted  under  the  Eoyal  sign  manual  with  the 
care  and  commitment  of  the  custody  of  the  persons  and  estates  of 
lunatics  acting  alone  or  jointly  with  any  one  or  more  of  such  judges 
of  the  Supreme  Court  as  may  for  the  time  being  be  intrusted  as 
aforesaid,  or  by  one  or  more  of  such  judges  as  aforesaid"  (L.  A.,  1890, 
s.  108  (1),  and  see  infra.,  p.  454)  as  are  conferred  on  them  by  the  Acts 
and  the  rules  (as  to  which,  see  L.  A.,  1890,  s.  338  (2),  and  L.  A.,  1891, 
s.  27  (2)).  The  functions  of  the  masters  will  be  dealt  with  more  particu- 
larly below.  But  it  may  here  be  stated  generally  that  they  include  the 
holding  of  inquisitions  or  summary  inquiries  and  the  making  of  most 
of  the  consequential  orders  dealing  with  the  persons  and  estates  of 
lunatics.  The  order  of  a  Master  in  Lunacy  in  England  is  'primd  fade 
evidence  of  the  facts  stated  therein,  and  if  uncontradicted,  ought  to  be 
regarded  as  sufficient  evidence,  being  made  by  a  competent  tribunal 
in  a  matter  within  its  jurisdiction  in  this  country  and  in  all  His 
Majesty's  dominions  {Harvey  v.  E.,  [1901]  A.  C.  601).     Each   of  the 
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Masters  in  Lunacy  receives  a  salary  of  £2000  a  year,  and  together  with 
the  Chancery  Visitors  (as  to  whom,  see  article  Asylums,  Vol.  L,  at 
p.  598)  they  form  a  Board,  with  offices  in  the  Eoyal  Courts  of  Justice. 
It  only  remains  to  notice  in  this  connection  the  duties  of  the  Lords 
Justices  in  lunacy  matters.  See  17  (3)  of  the  Judicature  Act,  1873, 
provided  that  the  jurisdiction  in  lunacy  of  the  Lord  Chancellor,  and 
the  Lords  Justices  of  Appeal  in  Chancery,  who  were  appointed  by  14  & 
15  Vict.  c.  83,  to  hear  appeals  from  the  Master  of  the  Eolls  and  the 
Vice-Chancellors,  and  on  whom  lunacy  jurisdiction  was  conferred  by 
the  Lunacy  Eegulation  Act,  1853,  16  &  17  Vict.  c.  70,  s.  2,  should  not 
be  transferred  to  the  High  Court;  while  sec.  18  (3)  transferred  to  the 
Court  of  Appeal  all  jurisdiction  vested  in,  or  capable  of  being  exercised 
by.  His  Majesty  in  Council  on  appeal  from  any  order  in  lunacy  made 
by  the  Lord  Chancellor.  Sec.  7  of  the  Judicature  Act,  1875,  provided 
that  the  jurisdiction  in  lunacy  of  the  Lords  Justices  of  Appeal  in 
Chancery  should  be  exercised  by  such  judge  or  judges  of  the  High 
Court  as  might  be  intrusted  therewith  by  the  sign  manual,  etc.  The 
Lords  Justices  in  Lunacy  act  as  additional  judges  of  the  Chancery 
Division  in  accordance  with  a  request  by  the  Lord  Chancellor  (who 
received  the  necessary  power  to  make  it  by  sec.  51  of  the  Judicature 
Act,  1873)  in  a  letter  dated  November  10,  1875,  and  set  out  in  In  re 
Piatt,  1887,  36  Ch.  D.,  at  p.  411.  This  jurisdiction  can  only  be  exercised 
in  aid  of  the  jurisdiction  in  lunacy  {In  re  Barker,  1888,  39  Ch.  D.,  at 
p.  188).  It  applies  to  all  applications  in  lunacy  which  require  also  an 
exercise  of  the  jurisdiction  of  the  Chancery  Division  {In  re  Piatt,  uhi 
swpra,  at  p.  410),  The  mere  fact  of  the  existence  of  unsoundness  of 
mind  does  not  oust  jurisdiction  which  the  Chancery  Division  inherently 
possesses  {e.g.  over  infants),  and  such  jurisdiction  may  be  exercised 
independently  of,  and  without  recourse  to,  the  jurisdiction  in  lunacy. 
But  where  the  latter  jurisdiction  has  been  invoked,  in  so  far  as  it 
has  been  brought  into  operation,  it  supersedes  the  jurisdiction  of  the 
Chancery  Division  (cp.  In  re  Arroivsmith's  Trusts,  1858,  4  Jur.  N.  S. 
1123;  In  re  Edioards,  1879,  10  Ch.  D.,  at  p.  608  ;  Vane  v.  Vane,  1876, 
2  Ch.  D.  124;  In  re  Brandons  Trusts,  1879,  13  Ch.  D.  773;  In  re  Bligh, 
1879,  12  Ch.  D.  364;  Beall  v.  Smith,  1873,  L.  K.  9  Ch.,  at  p.  92;  and 
see  saving  in  sec.  143  of  L.  A.,  1890).  The  property  of  a  lunatic 
not  so  found  by  inquisition  does  not  come  under  the  protection 
of  the  Court  until  an  order  is  made  showing  that  the  Court 
has  taken  the  property  under  its  protection.  Nor  can  an  execution 
creditor  be  prevented  by  the  Court  of  Lunacy  from  issuing  execution 
against  a  lunatic's  property,  where  he  can  do  so  by  the  ordinary  writs 
of  execution,  and  does  not  interfere  with  the  possession  of  an  officer 
in  the  Court  of  Lunacy.  Such  property,  secured  under  the  writ  of 
fieri  facias,  remains  the  property  of  the  debtor  subject  to  the  security 
of  the  execution  creditor  {In  re  Clarice,  [1898]  1  Ch.  336 ;  see  further, 
as  to  invoking  the  Chancery  jurisdiction  in  the  case  of  persons  of 
unsound  mind  not  so  found.  In  re  Barkers  Trs.,  [1904]  W.  N.  13 ;  In  re 
Carr's  Trusts,  [1904]  1  Ch.  792).  The  Master  of  the  Polls,  as  such,  has 
no  jurisdiction  in  lunacy,  but  may  be  intrusted,  etc.,  under  sec.  108 
of  the  Lunacy  Act,  1890,  as  a  judge  of  the  Supreme  Court.  The  County 
Courts  may  exercise  jurisdiction  in  the  following  cases: — (1)  Where  a 
reception  order  is  made  in  the  case  of  a  lunatic,  the  value  of  whose 
real  and  personal  property  is  under  £200,  and  no  relative  or  friend  of 
the  lunatic  is  willing  to  undertake  the  management  of  such  property 
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(L.  A.,  1890,  s.  132);  this  section  gives  no  power,  however,  to  a  County 
Court  judge  to  make  a  vesting  order  with  regard  to  stock  standing 
in  the  name  of  a  lunatic,  even  if  the  value  of  the  property  affected 
by  it  is  under  £200  {In  re  Noyce,  [1892]  1  Q.  B.  97  and  642,  and  In  re 
Shortridge,  [1895]  1  Ch.,  at  p.  286) ;  (2)  under  sec.  35  (a)  of  the  Partner- 
ship Act,  1890,  where  the  assets  do  not  exceed  in  amount  or  value 
£500  (see  Vol.  IV.,  at  p.  120,  and  County  Courts  Act,  1888,  ss.  84,  85) ; 
and  (3)  upon  application  by  the  guardians  of  any  union  for  payment 
of  expenses  incurred  by  them  in  relation  to  a  lunatic  (L.  A.,  1890, 
s.  300,  and  Vol.  IV.,  at  p.  91). 

Modes  in  tvhich  the  Jurisdictioii  in  Lunacy  is  Uxercised. — Under  this 
head  fall  to  be  considered — 
I.  Inquisitions. 
II.  Summary  proceedings  (1)  under  sec.  116  of  the  Lunacy  Act, 
1890  ;  (2)  in  small  cases. 

III.  Traverse. 

IV.  Proceedings  consequential  on  inquisitions. 
V.  Supersedeas. 

I.  Inquisitions. — An  inquisition  may  be  ordered  on  a  report  of  the 
Commissioners  in  Lunacy  to  the  Lord  Chancellor  (L.  A,  1890,  s.  100), 
and  in  the  case  of  applications  under  sec.  116  {infra,  p.  458),  on  a  petition 
presented  by  the  direction  of  the  Masters  (K.  L.,  1893,  rr.  1  and  2).  It 
is,  however,  usually  directed  to  be  held  on  the  application  of  a  near 
relative  of  the  alleged  lunatic ;  and,  indeed,  the  petition  for  an  inquisition 
by  which  the  proceedings  are  commenced  ought  to  be  presented  by  the 
nearest  relative  (see  Lx  parte  Persse,  1828 ;  1  Mol.,  per  Hart,  L.C.,  at 
p.  220).  It  may,  however,  if  the  circumstances  render  it  necessary,  be 
preferred  by  an  executor  (Shelf.  Lunacy,  114),  a  trustee  {ibid.),  a  tenant 
{Ex  parte  Ogle,  1808,  15  Ves.  112;  33  E.  K.  697),  a  creditor  {In  re  Bell, 
1809,  2  Coop.  t.  Cott.  163),  the  official  solicitor  {In  re  Townshend,  Times, 
July  25,  1906),  or  the  Attorney-General  (1  Coll.  Lun.  125).  The 
Attorney-General  may  also  bring  an  action  on  behalf  of  a  lunatic  where 
no  committee  has  been  appointed  or  the  committee  has  an  adverse 
interest  {A.-G.  v.  Parkhurst,  20  Car.  ii.  1  Ch.  Cas.  112;  22  E.  E.  719; 
A.-a.  V.  Woolrich,  1669,  iUd.  153;  22  E.  E.  739;  A.-G.  v.  Tyler,  1764, 
2  Eden,  230 ;  28  E.  E.  886)  [in  this  case,  there  must  be  a  relator,  not 
the  lunatic,  to  be  responsible  to  the  defendant  for  costs  {A.-G.  v.  Tyler, 
swpra)];  or  even  an  absolute  stranger  (see  Ex  parte  Ward,  1801, 
6  Ves.  579 ;  31  E.  E.  1205).  The  petition  is  supported  by  affidavits  by 
medical  men — preferably  unconnected  with  lunatic  asylums  (see  In  re 
Anon.,  1844,  Drur.  286) — and  others  (if  necessary),  setting  forth  the  facts 
that  show  the  incapacity  of  the  alleged  lunatic.  The  Judge  in  Lunacy 
may  require  an  affidavit  of  property  at  this  stage,  and  frequently  does 
so.  The  petition  and  evidence  in  support  of  it  are  filed  at  the  Masters' 
office,  and  brought  before  the  judge  (one  of  the  Lords  Justices)  without 
previous  consideration  by  the  Masters  (E.  L.,  1892,  r.  18),  and,  if  they 
are  satisfactory,  the  order  for  an  inquisition  is  made.  As  to  the  inspec- 
tion of  documents  in  lunacy,  see  In  re  Wood ;  Banner  v.  England,  1863, 
4  De  G.,  J.  &  S.  134 ;  46  E.  E.  867 ;  In  re  Ferrior,  1867,  L.  E.  3  Ch.  175, 
182  ;  In  re  Smyth,  1880, 15  Ch.  D.  286  ;  1881,  16  Ch.  D.  673 ;  Vivian  v. 
Little,  1883,  11  Q.  B.  D.  370  ;  London  and  Yorkshire  Bank  v.  Cooper  and 
Others,  1885, 15  Q.  B.  D.  7  and  473 ;  In  re  H.  W.  StracJmn,  [1895]  1  Ch., 
at  p.  443 ;  and  In  re  Hinchcliffe,  [1894]  W.  N.  179 ;  [1895]  1  Ch.,  at 
p.  117  (a  case  as  to  exhibits). 
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The  order  for  the  inquisition  specifies  whether  the  inquisition  is  to 
be  with  or  without  a  jury.  The  inquisition  is  with  a  jury  (1)  if  the 
alleged  lunatic  being  within  the  jurisdiction  demands  it  (L.  A.,  1890, 
s.  90  (2)),  unless  the  judge  is  satisfied  that  the  alleged  lunatic  is  not 
competent  to  form  and  express  a  wish  in  that  behalf  (s.  91),  and  even  in 
such  cases  the  Masters  have  power  to  direct  an  inquisition  before  a  jury 
upon  consideration  of  the  evidence  (s.  93) ;  (2)  if  the  alleged  lunatic  is 
out  of  the  jurisdiction  (s.  96) ;  (3)  if  the  Master  certifies  under  sec,  93, 
supra  ;  (4)  where  the  Judge  in  Lunacy  directs  it,  although  the  alleged 
lunatic  being  within  the  jurisdiction  has  not  demanded  it  (s.  92,  by 
implication). 

The  order  for  the  inquisition  also  directs  the  inquisition  to  be  held 
(1)  at  or  near  the  place  of  abode  of  the  alleged  lunatic,  if  within  the 
jurisdiction  (see  Ex  parte  Southcot,  1751,  2  Ves.  Sen.  405;  28  E.  E.  256; 
Ux  parte  Hall,  1802,  7  Ves.  261;  32  E.  E.  106);  and  (2)  where  the 
alleged  lunatic  is  not  within  the  jurisdiction  (a)  at  the  place  in  England 
where  his  mansion-house  or  other  property  is  situated  (Ex  parte  Southcot, 
supra) ;  (h)  if  he  have  no  such  property,  then  at  his  English  residence 
{In  re  Stevens,  1819,  2  Coop.  t.  Cott.  150;  47  E.  E.  1101);  (c)  if  he  have 
no  such  residence,  then  in  the  county  of  Middlesex  {In  re  Hodsell,  1743, 
cit.  1  Amb.  110;  27  E.  E.  71 ;  In  re  Lyon,  1836,  2  Coop.  t.  Cott.  150; 
47  E.  E.  1101 ;  In  re  Welh,  1846,  ibid,  145 ;  In  re  Scott,  1874,  22  W.  E. 
748). 

The  rules  above  stated  might  be  departed  from  in  cases  where  a 
strong  local  feeling  as  to  the  proceedings  existed  in  the  place  where 
the  alleged  lunatic  resided  (see  In  re  Anon.,  1881,  18  Ch.  D.  26),  and 
query  whether — in  spite  of  Ex  parte  Baker,  1815,  19  Ves.  340;  34  E.  E. 
544 — the  convenience  of  witnesses  and,  ceteris  paribus,  even  of  counsel 
might  not  be  considered  (see  In  re  Green,  1831,  cit.  Shelf.  Lun.,  at  p.  123 ; 
In  re  Mills,  1830,  cit.  2  Myl.  &  Cr.  39?^.  {a) ;  40  E.  E.  555 ;  In  re 
Waters,  1836,  2  Myl.  &  Cr.  38 ;  40  E.  E.  555).  The  Judge  in  Lunacy 
has  a  discretion  to  quash  an  inquisition  executed  at  a  place  other  than 
that  named  in  the  order  {Ex  parte  Hall,  1802,  7  Ves.,  at  pp.  263,  264). 

A  commission  may  issue  against  an  alien  {In  re  Bariatin^ki,  1843, 
1  Ph.  Ch.  375)  (a)  resident  within  the  jurisdiction,  either  temporarily 
or  permanently,  and  possessing  property  here ;  (h)  resident  abroad  but 
possessing  property  here;  (c)  resident  within  the  jurisdiction  without 
possessing  property  here  (see  In  re  Houstoun,  1826,  1  Euss.  312 ; 
38  E.  E.  121);  against  a  subject  resident  out  of  but  possessing  property 
in  England  (see  Ex  parte  Southcot,  1751,  2  Ves.  401;  28  E.  E.  256; 
In  re  Stevens,  1819,  2  Coop.  t.  Cott.  150 ;  47  E.  E.  1101 ;  and  other  cases 
there  cited);  or  possessing  property  out  of  but  resident  in  England 
{In  re  Tottenham,  1837,  2  Myl.  &  Cr.  39 ;  40  E.  E.  556 ;  and  cases  there 
cited;  see  also  In  re  Burhidge,  [1902]  1  Ch.  426);  and  against  an  infant 
(see  Beall  v.  Smith,  1873,  L.  E.  9  Ch.,  at  p.  92). 

Where  the  lunacy  of  a  person  is  in  question,  the  Court  may  interpose 
by  making  a  provisional  order  for  the  care  and  custody  until  the  lunacy 
is  finally  determined  {In  re  Heli,  1748,  3  Atk.,at  p.  635 ;  26  E.  E.  1164; 
In  re  Fountain,  1888,  37  Ch.  D.  609) ;  and  for  examples  of  other 
interlocutory  orders  of  a  similar  character,  see  In  re  Frank,  1825 ; 
Shelf,  Lunacy,  160,  161  (interim  receiver);  In  re  King,  1827,  ihid.,  159 
(order  restraining  interference  with  lunatic's  property);  In  re  Bullock, 
1886,  35  W.  E.  109  (allowance  for  household  expenses  and  expenses  of 
defence). 
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An  action  will  lie  for  maliciously  suing  out  a  commission;  want 
of  probable  cause  must  be  proved  {Turner  v.  Turner,  1818,  Gow, 
28;  Incledon  v.  Berry,  1805,  Selw.  K  P.  1006),  and,  semble,  also  that 
the  commission   has  been   superseded   (see   Whitvjorth  v.  Hall,  1831, 

2  Barn.  &  Adol.  659;  36  E.  R.  715;  and  other  bankruptcy  cases). 

A  commission  cannot  be  compromised  so  as  to  make  the  compromise 
binding  on  the  alleged  lunatic  {Gumming  v.  Ince,  1847,  11  Q.  B.  112; 
75  E.  E.  295).  This  is  really  an  application  of  the  doctrine  of  Estoppel. 
An  inquisition  will  not  be  granted  unless  it  is  necessary  for  the  benefit 
of  the  lunatic  (see  Brodie  v.  Barry,  1813,  cit.  2  Ves.  &.  Bea.  59; 
13  E.  E.  6;  In  re  Clare,  1846,  3  Jo.  &  Lat.  571).  On  the  other  hand, 
an  inquiry  may  be  ordered  though  the  motive  of  the  petitioner  is  bad 
{Ex  parte  Ogle,  1808,  15  Ves.  112;  33  E.  E.  697);  care  being  taken, 
of  course,  that  such  a  petitioner  has  no  control  over  the  person  and 
property  of  the  lunatic  {In  re  Clare,  uhi  supra). 

After  all  the  preliminaries  have  been  settled,  the  Masters  (who  take 
inquisitions  in  rotation)  fix  a  day  for  holding  the  inquiry  and  sign  a 
"  precept "  or  notice  of  the  inquiry  addressed  to  the  sheriff  of  the  county, 
if  there  is  to  be  a  jury,  directing  him  to  summon  a  jury  (in  practice) 
of  thirty-four  to  inquire  into  the  alleged  lunacy.  If  there  is  to  be 
no  jury,  the  precept  is  addressed  to  the  solicitor  having  the  carriage 
of  the  commission,  and  should  be  retained  by  him.  The  proceedings 
at  inquisitions  are  public.  But  restrictions  have  been  placed  on  the 
right  to  attend  and  take  part  in  the  inquisition  and  subsequent 
proceedings  at  the  cost  of  the  estate.  The  governing  considerations 
as  to  granting  leave  to  attend,  etc.,  are  the  benefit  of  the  alleged  lunatic 
and  the  elucidation  of  the  truth  (see  R.  v.  Daly,  1749,  1  Ves.  269; 
27  E.  E.  1025;  In  re  Neshitt,  1847,  2  Ph.,  at  p.  246;  41  E.  E.  936; 
In  re  Scarlett,  1873,  L.  E.  8  Ch.  739).  The  same  considerations  determine 
the  question  as  to  who  is  to  have  what  is  called  "  the  carriage "  of 
the  commission  {In  re  Webb,  1846,  2  Ph.  Ch.  12).  The  attendance  of 
witnesses  is  procured  by  summons  under  the  hand  and  seal  of  the 
Master.  Any  person  disobeying  any  summons  or  order  for  attendance 
will  be  guilty  of  contempt.  As  to  the  power  of  a  Master  in  Lunacy  to 
deal  with  contempts,  see  Vol.  III.  p.  500. 

Where  the  inquisition  is  with  a  jury,  the  inquiry  is  opened  by  the 
under-sheriff*  calling  over  the  panel.  The  general  commission  and 
special  order  or  special  commission  (a  special  commission  would  now 
only  be  issued  where  both  Masters  were  personally  interested  or  for 
some  similar  reason — In  re  Braithwaite,  1823;  see  Pope  on  Lunacy y 
p.  49,  note  {oj)  are  then  read  over,  and  the  jury  are  sworn.  Where 
there  is  no  jury,  counsel  for  the  petitioner  opens  the  case  at  once,  and 
then  calls  evidence  in  support  of  it.  In  proceedings  against  an  alleged 
lunatic  counsel  ought  to  act  in  the  judicial  spirit  expected  from  counsel 
for  the  prosecution  in  criminal  cases  {yer  Bowen,  L.J.,  In  re  B.,  [1892] 

3  Ch.  198).  The  witnesses  are  examined,  cross-examined,  and  re- 
examined in  the  usual  way.  An  important  feature  in  the  trial  of  an 
inquisition  is  the  personal  examination  of  the  alleged  lunatic.  The 
object  of  this  examination  is  to  enable  the  Master  or  the  jury  to  form 
an  opinion  as  to  the  state  of  the  alleged  lunatic's  mind ;  and  the 
alleged  lunatic  has  a  right  to  insist  that  it  shall  take  place.  The 
examination  may  be  on  oath  or  otherwise  (L.  A.,  1890,  s.  92),  and  may 
be  held  either  in  open  Court  or  in  private,  as  may  be  directed  (s.  94  (2) ; 
and  L.  A.,  1891,  s.  26  (1)).     At  the  close  of  the  reply  for  the  petitioner 
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the  Master,  if  sitting  without  a  jury  and  if  not  desirous  to  use  his 
powers  of  further  inquiry  (s.  92),  or  of  certifying  for  trial  by  a  jury 
(s.  93),  certifies  his  finding,  and  his  certificate  has  the  same  effect  as  an 
inquisition  taken  upon  the  oath  of  a  jury  (s.  95).  If  the  inquisition  is 
with  a  jury  the  Master  sums  up  the  evidence  and  the  jury  return  their 
verdict,  in  which  twelve  at  least  must  concur,  whether  the  alleged 
lunatic  is  of  unsound  mind  or  not  (s.  97). 

An  inquisition  may  be  quashed  on  the  ground  of  (1)  irregularity  in 
the  proceedings,  as,  e.g.  (a)  where  material  evidence  has  been  improperly 
rejected  (cp.  Anon.,  cit.  in  K  v.  Daly,  1749,  1  Ves.,  at  p.  270 ;  27  E.  K. 
1025);  or  (b)  where  there  has  been  misconduct  on  the  part  of  the  jury 
{Ex  parte  Roberts,  1743,  3  Atk.,  at  p.  6 ;  26  E.  E.  806 ;  Rochfort  v.  Lord 
Ely,  1768,  1  Kidgw.  Ap.,  at  p.  541),  or  (c)  contravention  of  the  order 
as  to  the  place  of  trial  {Ex  parte  Hall,  1802,  7  Ves.  260 ;  32  E.  R.  106) ; 
or  (2)  material  variance  between  the  return  and  the  commission  (see  such 
cases  as  Ex  parte  Ashton,  1744,  3  Atk.  169;  26  E.  E.  899;  Ex  'parte 
Barnsley,  1744,  ibid.  168;  26  E.  E.  899;  Sherwood  v.  Sanderson,  1815, 
19  Ves.,  at  p.  286 ;  34  E.  E.  521 ;  13  E.  E.  193). 

Where  an  inquisition  is  quashed  a  new  commission  and  not  a  writ 
Ad  melius  inquirendum  (see  Vol.  I.  p.  175  for  authorities)  is  issued 
(unless  at  the  suit  of  the  Crown),  and  this  may  be  done  without  a  fresh 
petition  being  ordered.  The  issue  on  an  inquisition  is  "  whether  or  not 
the  alleged  lunatic  is  at  the  time  of  the  inquisition  of  unsound  mind 
and  incapable  of  managing  himself  and  his  affairs"  (L.  A.,  1890, 
s.  98  (1)) ;  but  note  that  it  may  be  specially  found  and  certified  that 
the  lunatic,  though  incapable  of  managing  his  affairs,  is  capable  of 
managing  himself,  and  is  not  dangerous  to  others  (s.  98  (2))  [this  was 
the  finding  of  the  jury  in  In  re  Tow7ishend,  Times,  August  12,  1907], 
and — without  the  direction  of  the  person  holding  the  inquisition — no 
evidence  as  to  the  lunatic's  acts,  etc.,  at  any  time  being  more  than  two 
years  before  the  inquisition  is  to  be  receivable  (s.  98  (1)).  As  to  the 
construction  of  this  sub-section,  see  In  re  Danby,  1885,  30  Ch.  D.  320, 
following  In  re  Stamper,  1877,  cit.  ibid.,  and  dissenting  from  the  opinion 
of  James,  L.J.,  in  In  re  Sottomaior,  1874,  L.  E.  9  Ch.,  at  p.  680.  As  to 
the  abuses  which  led  to  the  enactment  of  the  sub-section,  see  In  re 
Windham,  1862,  31  L.  J.  Ch.  720. 

An  inquisition  may  be  held  before  a  jury  by  an  issue  in  the  High 
Court  (s.  94  (1)).  Such  inquisitions  have  been  held  {In  re  Scott,  1884, 
27  Ch.  D.  116  ;  In  re  Townshend,  Times,  July  25,  1906). 

II.  Summary  Proceedings. — (1)  Under  sec.  116  of  the  Lunacy  Act, 
1890. — This  section  enables  the  Judge  in  Lunacy  (a  term  which  for 
this  purpose  includes  the  Master,  unless  his  order  is  annulled  or  varied 
by  the  judge  (L.  A.,  1891,  s.  27  (1) — to  whom  an  appeal  lies  under 
E.  L.,  1892,  r.  11))  to  apply  the  wide  powers  of  management  and 
administration  under  the  Acts  (see  infra,  p.  462),  without  inquisition, 
to  lunatics  not  so  found,  for  the  protection  or  administration  of  whose 
property  any  order  was  made  before  the  commencement  of  the  Act 
of  1890,  s.  116  (1)  (&);  to  every  person  lawfully  detained  {i.e.  detained 
under  the  provisions  of  the  Acts  of  Parliament  of  this  country.  In  re 
Watkins,  [1896]  2  Ch.  336;  In  re  W.  R.  Whalley,  [1906]  1  Ch.  565)  as 
a  lunatic,  though  not  so  found  by  inquisition  {ibid,  {c)) ;  to  every  person 
not  so  detained  and  not  found  a  lunatic  by  inquisition  with  regard 
to  whom  it  is  proved  to  the  satisfaction  of  the  judge  that  such  person 
is  through   mental  infirmity  arising  from  disease  or  age  incapable  of 
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managing  his  affairs  {ibid,  (d)),  though  not  a  lunatic  (L.  A.,  1891, 
s.  27  (4))  (as  to  what  is  incapacity  within  the  meaning  of  this  clause,  see 
In  re  Deivhirsfs  Trusts,  1886,  33  Ch.  D.  416 ;  In  re  Martin's  Trusts, 
1886,  1887,  34  Ch.  D.  618;  In  re  Barber,  1888,  39  Ch.  D.  187;  In  re 
Campbell,  1888,  W.  K  176);  to  every  person  with  regard  to  whom 
it  is  proved  that  he  is  of  unsound  mind  and  incapable  of  managing 
his  affairs,  and  that  his  property  does  not  exceed  £2000  in  value  or  yield 
an  annual  income  of  more  than  £100  {ibid,  {e));  to  any  person  who  is  or 
has  been  a  criminal  lunatic  and  continues  to  be  insane  and  in  confine- 
ment {ibid.  (/))  if  for  the  lunatic's  benefit  (see  In  re  Price,  1887,  34  Ch. 
D.  603 ;  I/i  re  Brice,  1888,  W.  N.  40).  Applications  under  this  section, 
which  are  very  common,  are  made  by  summons  before  the  master 
supported  by  affidavits.  The  order  appoints  a  person  (in  cases  of  dis- 
pute as  to  who  shall  be  appointed,  frequently  the  Official  Solicitor) 
to  exercise  the  statutory  powers  (s.  116  (2)).  As  to  the  production 
of  documents  in  the  possession  of  the  Official  Solicitor,  as  receiver 
(see  In  re  Cathcart,  [1902]  W.  N.  80).  The  person  so  appointed  is 
subject  to  the  authority  of  the  judge  as  if  he  were  a  committee  (see 
infra,  p.  62 ;  ibid.  (3)) ;  the  powers  are  to  be  exercised  for  the  lunatic's 
benefit  {ibid.  (4)),  and  no  alteration  is  made  in  the  law  as  to  the  liability 
of  a  lunatic's  property  to  claims  of  creditors  {ibid.  (5)). 

Receivers. — When  a  reception  order  has  been  made  under  subs.  1  (c)  of 
sec.  116  of  the  Lunacy  Act,  1890,  appointing  a  receiver  and  manager 
of  the  estate  of  a  lunatic  not  so  found,  such  order  does  not  come  to  an 
end  by  the  fact  that  the  person  who  was  detained  as  a  lunatic  ceases 
to  be  so  detained.  On  the  true  construction  of  sec.  116  and  the  various 
sub-clauses  in  it,  it  is  necessary  that  some  order  should  be  made  to 
discharge  the  receiver.  Such  orders  cannot  be  discharged  unless  the 
Court  is  satisfied  that  the  lunatic  is  no  longer  subject  to  whatever 
delusions  or  hallucinations  may  have  led  to  the  lunacy  {In  re  B.  A.  S., 
[1898]  2  Ch.  392,  C.  A.);  see  also  In  re  Seager  Hunt,  [1906]  2  Ch. 
295. 

(2)  In  Small  Property  Cases. — See  sec.  116  (1)  {e)  in  (1),  supra.  As 
to  the  powers  of  the  County  Courts  in  such  cases,  see  ante,  p.  454. 
There  are  also  provisions  extending  the  powers  of  management  and 
administration  to  property  (not  exceeding  £2000  in  value  or  yielding 
more  than  £100  in  annual  income)  in  Ireland  and  vice  versd  (L.  A.,  1890, 
s.  130  (1),  (4)). 

III.  Tkaverse. — As  to  Traverse  generally,  see  that  heading.  An 
inquisition  may  be  traversed  by  (1)  the  lunatic  so  found  (otherwise  than 
on  an  issue  in  the  High  Court,  as  to  which,  see  infra,  p.  460),  ex  dehito 
justitice,  if  the  judge  is  satisfied  that  the  application  is  really  that  of  the 
party  desiring  to  traverse,  and  that  he  is  mentally  competent  to  form 
and  express  the  wish  to  do  so  (cp.  In  re  Cumming,  1852,  1  De  G., 
M.  &  G.  548;  42  E.  K.  660;  In  re  Gilchrist,  [1907]  1  Ch.  1);  (2)  the 
husband  or  wife  of  the  lunatic  (cp.  In  re  Nugent,  1817,  2  Mol.  517); 
(3)  an  alienee  {Sherwood  v.  Sanderson,  1815,  19  Ves.  287 ;  34  E.  K.  521) 
or  other  person  having  a  legal  or  equitable  title  to  or  interest  in  his 
estate  (Vin.  Abr.,  tit.  "  Lunatic  ").  The  Crown  cannot  traverse,  nor  is 
a  melius  inquirendum  now  issued;  the  proper  course  is  to  apply  for 
another  commission.  An  inquisition  cannot  be  traversed  after  the 
death  of  the  lunatic  by  the  heir-at-law  or  anyone  else,  for  the  party  on 
every  traverse  may  be  required  to  appear  in  person  {per  Lord  Hardwicke, 
L.C.,  in  In  re  Roberts,  1743,  3  Atk.  312 ;  26  E.  B.  979).    The  procedure  is 
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by  petition  (R.  L.,  1892,  r.  17)  filed  at  the  Master's  office  within  three 
months  next  after  the  day  of  the  return  (L.  A.,  1890,  s.  101  (1));  other- 
wise the  right  is  barred  unless  the  judge  grant  an  extension  of  time 
{ibid.,  s.  102).  The  petition  should  be  supported  by  affidavits  verifying 
the  allegations  contained  in  it  (which  should  be  filed  with  the  petition) 
(R.  L.,  1892,  r.  18).  The  petition  and  evidence  are  dealt  with  by  the 
judge  out  of  Court  without  previous  consideration  by  the  Master  {ibid., 
rr.  23,  18).  If  leave  is  granted,  the  judge  must  in  his  order  (1)  limit 
a  time,  not  exceeding  six  months  from  the  date  of  the  order,  within 
which  the  parties  are  to  proceed  to  trial  (L.  A.,  1890,  s.  101  (2) — as  to 
the  meaning  of  "proceed  to  trial,"  cp.  Ex  'parte  Saffery,  1877,  5  Ch.  D. 
365) — and  (2)  may  also  in  his  order  require  the  petitioner  {not  being  the 
object  of  the  inquisition)  to  give  security  to  the  master  within  three  weeks 
from  the  order  for  all  parties  proceeding  to  trial  within  the  time  limited 
{ibid.  subs.  (3)).  Neglect  or  failure  to  give  such  security  or  to  proceed 
to  trial  bars  the  right  to  traverse  unless  the  judge  grants  an  extension 
of  time.  The  traverse  is  drawn  up  and  filed  in  the  Crown  Office.  Issue 
is  joined  in  the  name  of  the  Attorney-General,  and  a  venire  facias  is 
awarded  returnable  into  the  King's  Bench  Division.  The  trial  may  take 
place  either  in  London  or  at  the  assizes  {Ex  parte  Feme,  1801,  5  Ves.  832  ; 
31  E.  R.  882 ;  13  R.  R.  195),  and  may  be  directed  to  be  held,  if  desirable, 
in  a  county  other  than  that  in  which  the  commission  was  executed  {In 
re  Nugent,  1817,  2  Mol.  517).  The  trial  will  usually  be  by  special  jury. 
The  lunatic  must  be  present  {Ex  parte  Roberts,  1743,  3  Atk.  7),  and,  if 
necessary,  a  habeas  corpus  will  be  granted  to  secure  his  attendance  (cp. 
In  re  Turner,  1824,  cit.  Shelf.  Lunacy,  151).  The  evidence  is  limited  to 
the  matters  specified  in  sec.  98  (1)  of  the  Lunacy  Act,  1890  {vide  supra, 
p.  458),  and,  semble,  the  judge  has  no  power  to  relax  the  rule  which  that 
subsection  lays  down.  The  verdict  on  a  traverse  is  returnable  into  the 
Crown  Office.  If  it  confirms  the  finding,  the  proceedings  in  lunacy  are 
at  once  continued  (see  IV.  infra).  If  it  reverses  that  finding  they  are 
arrested.  As  to  second  traverses,  see  Lunacy  Act,  s.  103.  In  the  case 
of  an  inquisition  on  an  issue  in  the  High  Court  {vide  sujjra,  p.  459)  no 
traverse  is  allowed,  but  application  may  be  made  for  a  new  trial  or  a  new 
inquisition  (L.  A.,  s.  104). 

IV.  Proceedings  Consequential  on  Inquisitions. — After  inquisition 
found,  the  party  having  the  conduct  of  the  proceedings  takes  out  a 
summons  to  inquire  into  the  following  points — {a)  The  lunatic's  age, 
position  in  life,  and  residence;  {b)  the  nature  of  the  lunacy;  (c)  who 
are  next-of-kin  and  heir-at-law;  {d)  who  ought  to  be  appointed  com- 
mittees of  his  person  and  estate;  {e)  of  what  his  property  consists; 
(/)  the  amount  of  his  income;  {g)  allowance  for  past  and  {h)  future 
maintenance.     The  summons  is  disposed  of  by  the  Master  in  chambers. 

Of  the  heads  of  inquiry  above  mentioned  (a)  and  {b)  require  no  notice. 
The  others  must  be  briefly  dealt  with. 

(c)  Heir-at-laio  and  Next-of-kin. — The  inquiry  under  this  head  (1) 
need  not  be  held  where  an  order  has  been  made  (see  L.  A.,  1890,  s.  148 
(^))  exempting  the  lunatic's  estate  from  payment  of  fees  (R.  L,  1892, 
r.  36),  and  (2)  may  be  deferred  or  carried  on  to  a  limited  extent  at  the 
discretion  of  the  Master  (R.  L,  1892,  r.  37),  who  may  also  dispense  with  or 
disallow  attendance  of  the  heir-at-law  or  next-of-kin,  either  wholly  or 
except  at  their  own  expense  {ibid.,  r.  39).  The  next-of-kin  are,  as  a 
matter  of  convenience,  preferred  to  the  heir-at-law  for  the  committee- 
ship of  the  person ;  aliter^  as  regards  committeeship  of  estate  (cp.  In  re 
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Lord  Bangor,  1818,  2  Mol.  518;  In  re  Well,  1848,  2  Ph.,  at  p    553' 
41  E.  K.  1049;  78  K.  E.  175). 

(d)  Committees. — The  committees  of  a  hmatic  correspond  generally  to 
the  tutors  and  curators  of  the  civil  law  (see  Hunter,  Introduction  to  Roman 
Law,  5th  ed.,  p.  37).  In  the  case  of  lunatics  so  found  (unless  a  special 
verdict  limiting  the  effect  of  the  inquisition  to  property  has  been  found 
under  sec.  98  (2))  there  is  a  commitment  both  of  the  person  and  of  the 
estate.  In  some  points  the  committeeships  resemble  each  other.  But 
it  is  convenient  to  treat  them  separately,  merely  premising,  by  way  of 
general  observation,  that  while  they  may  be  held  by  the  same  person 
they  are  now  usually  distinct,  and  that  joint  committees  are  now 
frequently  appointed. 

The  Committee  of  the  Person. — The  judge  has  full  discretion  as  to  who 
shall  be  appointed  committee  of  the  person ;  but  the  following  rules  are 
kept  in  view : — The  committee,  being  responsible  for  the  comfort  of  the 
lunatic,  should  be  resident  within  the  jurisdiction  (cp.  Ex  parte  Ord 
1821,  Jac.  94;  37  E.  E.  786;  In  re  Bruhre,  1881,  17  Ch.  D.  775;  but  see 
In  re  IIo]pper,  1897,  66  L.  J.  Ch.  569).  His  place  of  residence  should 
be  such  as  to  admit  of  his  visiting  the  lunatic  frequently,  if  the  latter 
does  not  reside  with  him  (see  Ex  parte  Fermor,  1821,  Jac.  405;  37  E.  E. 
903).  An  undertaking  as  to  visitation  is  now  given  by  the  committee 
of  the  person  (see  E.  L.,  1893,  r.  4).  Eelations  are  preferred  to  strangers 
(see  In  re  Watkins,  1846,  1  Coop.  t.  Cott.  225).  But  strangers  may  be 
appointed  in  case  of  the  misconduct  or  incapacity  of  relations  (see  Lady 
Cope's  Case,  29  Car.  ii.  2  Ch.  Cas.  239 ;  22  E.  E.  926 ;  In  re  Jones,  1825, 
Shelf.  Lu7i.  178),  The  wishes  and  inclinations  of  the  lunatic,  even  if 
unreasonable  {In  re  Dyce  Sombre,  1844,  8  Jur.  817),  will  be  regarded 
{In  re  Leacocke,  1838,  L.  &  G-.  t.  PI.  502).  Ceteris  paribus,  a  committee 
of  the  same  sex  as  the  lunatic  will  be  preferred  {Ex  parte  Licdlow,  1731, 
2  P.  Wms.,  at  p.  637 ;  24  E.  E.  893).  The  custody  of  a  lunatic  may  be 
granted  to  a  married  woman  {Ex parte  Kingsmill,  1720,  3  P.  Wms.  llln. 
(B.) ;  24  E.  E.  990) ;  but  it  is  usual  to  join  the  husband  with  her  in  that 
office  {Ex  parte  Lyne,  1735,  Ca.  t.  Talb.  143 ;  25  E.  E.  707). 

Duties  and  Position  of  Committee  of  Person. — He  may  settle  and 
change  the  residence  of  the  lunatic  (as  to  committal  to  an  asylum,  etc., 
see  Asylums,  Reception  after  Inquisition,  Vol.  I.,  at  p.  587),  subject  to 
(1)  any  directions  in  the  order  appointing  him ;  (2)  the  duty  of  keeping 
within  the  allowance  for  maintenance  {vide  infra,  p.  466) ;  (3)  the  duty 
of  not  removing  the  lunatic  out  of  the  jurisdiction  without  the  leave  of 
the  judge.  As  to  when  such  leave  will  be  granted,  see  In  re  Jones,  1844, 
1  Ph.  461 ;  41  E.  E.  707 ;  In  re  Halkett,  1854, 3  Ir.  Ch.  375 ;  In  re  Stair, 
1846,  1  Coop.  t.  Cott.  227;  47  E.  E.  832;  76  E.  E.  12  (requirement  of 
security  in  such  cases).  The  committee  of  the  person  has  a  wide  dis- 
cretion as  to  seeing  to  the  comfort  of  the  lunatic  and  his  protection 
from  designing  persons.  He  must  comply  with  his  undertaking  as  to 
visitation,  and  facilitate  visitation  by  the  Chancery  Visitors,  by  giving 
them  notice  as  to  change  of  address  (E.  L.,  1893,  r.  11),  and  make  half- 
yearly  reports  as  to  bodily  and  mental  condition,  and  at  other  times 
when  required  (E.  L.,  1892,  r.  108).  If  the  committee  of  the  person  is 
authorised  to  retain  any  effects  of  the  lunatic,  he  has  to  sign  an  inven- 
tory thereof,  and  an  undertaking  to  deliver  up  the  same  when  required 
to  do  so  (E.  L.,  1893,  r.  4 ;  and  see  E.  L.,  1892,  r.  120).  A  committee  of 
the  person  ordinarily  receives  no  remuneration,  but  an  allowance  for  the 
expenses  of  visitation  may  be  made  to  him. 
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The  Committee  of  the  Estate. — The  considerations  above  mentioned 
{supra,  p.  461),  in  connection  with  the  appointment  of  the  committee 
of  the  person — as  to  the  preference  of  relations  to  strangers  and 
residence,  apply  mutatis  muta^ndis  to  the  appointment  of  the  committee 
of  the  estate.  But  in  the  case  of  the  latter,  the  difficulty  as  to  residence 
may  be  overcome  by  such  expedients  as  the  appointment  by  the  com- 
mittee of  an  agent  to  superintend  details  {In  re  Brown,  1849, 1  Mac.  &  G. 
20 ;  41  E.  R.  1240);  or  the  appointment  of  a  receiver  (see  infra,  p.  465) 
by  the  Court  (see  In  re  Seaman,  1808,  Shelf.  Lun.  187),  etc. ;  and  there 
are  certain  points  in  regard  to  which  the  appointment  of  a  committee 
of  the  estate  stands  on  a  different  footing  from  that  of  the  committee 
of  the  person,  viz.,  the  heir-at-law  is  preferred  to  the  next-of-kin  {vide 
supra,  p.  460),  and  the  objection  to  the  appointment  to  the  committeeship 
of  such  persons  as  the  solicitor  under  the  commission  is  stronger. 

A  committee  of  the  estate  has  no  right  to  any  allowance  for  his 
trouble  (cp.  In  re  Aiinesley,  1749,  Amb.  78 ;  27  E.  R.  49)  even  though 
the  next-of-kin  consent.  But  an  allowance  may  be  granted  where  it  is 
for  the  benefit  of  the  estate  {cp.  such  cases  as  Ex  parte  Fermor,  1821,  Jac. 
404;  37  E.  E.  903;  In  re  Walker,  1848,  2  Ph.  Ch.  630;  41  E.  R  1087; 
In  re  Weld,  1882,  20  Ch.  D.  451). 

The  committee  of  the  estate,  who  is  a  mere  bailiff  (cp.  Isaacs  v. 
Chinerij,  1896,  12  T.  L.  R.,  at  p.  302),  is  now  to  all  intents  and  purposes 
invariably  required  to  find  security.  The  obligation  to  perfect  the 
security  arises  whenever  the  order  for  the  appointment  of  the  committee 
has  been  approved  by  the  Judge  in  Lunacy ;  the  period,  usually  limited, 
is  three  weeks  (Elmer,  Lunacy,  p.  73);  and  the  order  appointing  the 
€ommittee  takes  effect  only  when  the  security  is  perfected  (R.  L,  1892, 
r.  117).  Three  forms  of  security  have  been  recognised:  (1)  A  bond  — 
the  execution  of  which  is  attested  by  two  witnesses,  and  which  may  be 
enforced  in  case  of  default  by  scire  facias  {q.v.);  (2)  payment  into  Court 
(see  R.  L.,  1892,  r.  71,  and,  as  to  enforcement  of  such  security,  Supreme 
Court  Funds  Rules,  1894.  VI.) ;  (3)  the  bond  of  a  guarantee  society,  of 
whose  solvency  and  respectability  the  Master  in  Lunacy  is  satisfied  (see 
forms  of  such  bonds  in  Wood  Renton  on  Lunacy,  Appendix,  pp.  1049, 
1050).  There  are  provisions  in  the  Rules  in  Lunacy  for  the  reduction, 
increase,  and  change  of  the  security  (R.  L,  1892,  r.  70 ;  ibid.,  r.  19). 

The  security  is  discharged  on  the  death  of  the  lunatic,  the  super- 
sedeas of  the  inquisition,  the  discharge  or  death  of  the  committee  of  the 
estate  {cp.  R.  L,  1892,  r.  81),  and  the  substitution  of  fresh  security 
{vide  infra,  p.  464) ;  and  the  security  will  not  in  general  be  discharged  till 
all  the  accounts  have  been  passed  {vide  infra,  p.  464).  As  to  how  the 
discharge  is  effected,  see  Rules  in  Lunacy,  1892,  r.  82,  and  Supreme  Court 
Funds  Rules,  1894,  rr.  44  et  seq. 

The  security  is,  in  practice,  fixed  at  twice  the  amount  of  the  gross 
income,  and  twice  the  amount  of  any  personal  securities  over  which  the 
committee  (or  receiver)  might  have  control. 

The  powers  of  management  and  administration  exercised  by  the 
committee  over  the  estate  of  a  lunatic,  with  the  sanction  or  by  the 
order  of  the  Judge  in  Lunacy,  are  of  the  widest  character.  They 
embrace : — 

(i.)  The  raising  of  money  by  sale,  charge,  mortgage,  etc.,  to  make 
provision  for  payment  of  the  lunatic's  debts,  or  for  his  past  or  future 
maintenance  (L.  A.,  s.  117  (1),  (2)) 

(ii.)  Charges  for  permanent  improvements   {ibid.,  s.  118    (1)).     In 
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exercising  this  power,  regard  may  be  had  not  only  to  the  benefit  of  the 
lunatic  personally,  but  also  to  what  is  fair  as  between  his  real  and 
personal  estates,  to  the  nature  of  the  estate,  and  to  the  difficulty  of 
drawing  a  clear  line  between  ordinary  repairs  and  permanent  improve- 
ments {In  re  Gist,  [1904]  1  Ch.  398).  Money  already  expended  under 
a  previous  order  on  permanent  improvements  may  be  charged  on  the 
improved  property;  but  an  application  for  such  a  charge  should  be 
made  promptly  {s.c).  As  a  general  rule,  an  order  under  sec.  118  should 
say  whether  the  expenditure  is  or  is  not  to  be  charged  on  the  improved 
property,  or,  if  not,  the  order  should  be  made  expressly  without  pre- 
judice to  the  question  how  as  between  the  real  and  personal  estates 
the  expenditure  is  ultimately  to  be  borne  (s.c).  An  order  made  by 
a  Master  charging  part  of  the  general  costs  of  the  lunacy  upon  the 
lunatic's  real  estate  was  discharged  (s.c):  and  see  sub-sees.  (2)  and  (3)).^ 

(iii.)  Sale  of  any  property  belonging  to  the  lunatic  (see  120  {a)\  In 
re  Ware,  [1892]  1  Ch.  344;  In  re  Baggs,  1893,  [1894]  2  Ch.  416?i.;  In 
re  Salt,  [1896]  1  Ch.  117;  In  re  X.,  [1894]  2  Ch.  415;  In  re  S,  S  B., 
[1906]  1  Ch.  712;  L.  A.,  1890,  s.  120  (a);  and  sees.  45,  61,  and  62  of 
S.  L.  A.,  1882 ;  and  In  re  Bay's  Settled  Estates,  1884,  25  Ch.  D.  464) ;  as 
to  cases  in  which  recourse  to  Settled  Estate  Act,  1877,  is  still  necessary, 
see  Dart,  Vendors  and  Purchasers,  1294-95);  as  to  sale  under  Lands 
Clauses  Acts,  see  L.  C.  A.,  1845,  s.  7.  Sec.  116  does  not  empower  the 
Judge  in  Lunacy  to  authorise  the  quasi-committee  appointed  under  that 
section  to  exercise,  on  behalf  of  a  person  of  unsound  mind,  in  respect  of 
land  of  which  he  is  only  tenant  for  life,  the  power  of  sale  given  by  sec.  7 
of  the  Lunacy  Commissioners  Act,  1845  {In  re  S.  S.  B.,  [1906]  1  Ch. 
112,  following  In  re  Baggs,  [1894]  2  Ch.  416?i. ;  and  discussing  In  re  X, 
[1894]  2  Ch.  415 ;  and  In  re  Salt,  [1896]  1  Ch.  117). 

(iv.)  Exchange  or  partition  (s.  120  (h)). 

(v.)  Carrying  on  of  trade  or  husiness  of  lunatic  {ibid.  (c)). 

(vi.)  The  grant  of  luilding  or  agricultural  leases  {ihid.  {d)) — as  to  fee 
allowed  to  lessor's  solicitor  (under  Solicitors'  Kemuneration  Act,  1881, 
Gen.  Ord.  Sched.  1,  part  2,  first  scale,  see  In  re  McGarel,  [1897]  1  Ch. 
400 ;  grant  of  leases  of  minerals  {ihid.  {e)). 

(vii.)  Surrendering  leases,  acceptance  of  surrenders  and  acceptance 
of  a  grant  of  new  leases  {{/)  and  {g)). 

(viii.)  Execution  of  powers  of  leasing  {ibid,  {h)) — powers  under  the 
Settled  Land  Act  can  be  exercised  under  this  clause  {In  re  Salt,  ubi 
supra). 

(ix.)  Performance  of  any  contract  relating  to  property  entered  into 
by  lunatic  before  lunacy  {{i);  see  Affleck  v.  Affleck,  1856-57,  3  Sm.  &  G. 
394,  402 ;  65  E.  R.  709). 

(x.)  Surrender  of  onerous  property  {j). 

(xi.)  Entering  into  agreement  touching  augmented  cures. 

(xii.)  Exercise  of  beneficial  {I)  or  fixluciary  (s.  128)  powers  (see 
further,  In  re  Shortridge,  [1895]  1  Ch.  278).  Where  a  marriage  settle- 
ment conferred  on  the  husband  and  wife  a  joint  power  of  appointment 
by  deed  among  the  children  of  the  marriage  and  the  wife  afterwards 
became  a  lunatic,  not  so  found,  it  was  held  that  the  Judge  in  Lunacy 
under  this  section  had  jurisdiction  to  authorise  the  person  appointed 

^  Under  sec.  119  an  order  may  be  made  directing  the  person  appointed  to  receive 
the  property  of  a  lunatic  not  so  found.  Such  an  order  does  not  affect  the  legal  or 
equitable  right  of  other  parties  against  that  property  (Davies  v.  Thomas^  [1900]  2  Ch. 
462  ;  In  re  Cathcart,  [1902]  W.  N.  80). 
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under  sec.  116  to  concur  on  behalf  of  the  wife  in  exercising  the  joint 
power  as  being  a  power  vested  in  her  "  in  the  character  of  trustee  "  {In 
re  A.,  [1904]  2  Ch.  328;  see  also  Baldwyn  v.  Smith,  [1900]  1  Ch.  588). 
The  provisions  of  sec.  120,  summarised  above,  are  not  exclusive  (see  In 
re  Browne,  [1895]  43  W.  K.  175).  As  to  extent  of  leasing  power,  see 
sec.  132. 

Under  subs.  1  of  sec.  136  of  the  Lunacy  Act,  1890,  an  order  may 
be  made  vesting  in  a  person  the  right  to  call  for  a  transfer,  and  to 
transfer  in  his  own  name  a  sum  invested  in  Government  stock  in  the 
name  of  a  lunatic  trustee,  and  directing  him  to  transfer  it  into  his  own 
name.  This  is  not  an  order  appointing  a  person  to  make  a  transfer 
under  sec.  137  of  the  Lunacy  Act,  1890,  and  it  is  not  necessary  in  order 
to  make  such  transfer  to  appoint  an  officer  of  the  bank  {In  re  C.  M.  G., 
[1898]  2  Ch.  324). 

A  Master  in  Lunacy  has  not  jurisdiction  under  sec.  136  (2)  to  make 
a  vesting  order  as  to  trust  property  which,  new  trustees  having  already 
been  appointed,  remains  vested  in  the  old  trustees,  one  of  whom  is  a 
lunatic.  A  vesting  order  in  such  a  case  is  not  part  of  the  administration 
or  management  of  the  lunatic's  estate  within  sec.  27  (1)  of  the  Lunacy 
Act,  1891  {In  re  Langdale,  [1901]  1  Ch.  3 ;  aliter,  in  a  case  coming 
under  sec.  129 ;  In  re  Fuller,  [1900]  2  Ch.  551). 

As  to  the  transfer  of  stock,  see  sec.  133.  An  order  under  that 
section  should  be  intituled  In  the  matter  of  the  Lunacy  Acts,  1890  and 
1891,  as  well  as  in  the  matter  of  the  particular  lunacy;  but  this  does 
not  apply  to  a  case  under  sec.  116  (1)  {d),  where  the  title  contains  a 
reference  to  the  statutes  "  53  Vict.  c.  5,  and  54  &  55  Vict.  c.  65  "  {In  re 
Purvis,  [1904]  1  Ch.  373). 

As  the  Lunacy  Act,  1890,  gives  no  jurisdiction  to  make  a  vesting 
order  in  the  case  of  a  trustee  who  is  a  criminal  lunatic  (see  ss.  136  and 
340),  the  old  jurisdiction  in  such  a  case  under  sec.  5  of  the  Trustee  Act, 
1850,  13  &  14  Vict.  c.  60,  is  preserved  by  the  saving  clause  in  sec.  342 
{In  re  B.,  [1906]  1  Ch.  730).  A  form  of  vesting  order  of  stock  standing 
in  the  name  of  a  criminal  lunatic  trustee  will  be  found  ad  loc.  cit. 

As  to  the  rule  against  the  conversion  of  a  lunatic's  property,  see 
Conversion  of  Phoperty,  Vol.  TIL  p.  564 ;  and  Hartley  v.  Pendarves, 
[1901]  2  Ch.  498;  In  re  Hole,  [1906]  1  Ch.  673. 

The  committee  of  the  estate  is  required  annually,  or  at  such  longer  or 
shorter  periods  as  the  Master  fixes,  to  pass  his  accounts  of  receipts  and 
payments  in  respect  of  the  lunatic's  estate  (K.  L.,  1872,  r.  73).  If  he 
makes  default  in  this  duty,  his  remuneration,  if  any,  may  be  disallowed, 
interest  at  4  per  cent,  may  be  charged  on  cash  improperly  retained,  and 
he  may  be  removed  from  office,  deprived  of  his  costs,  and  even  attached 
(cp.  K.  L.,  1892,  r.  78;  In  re  Lockey,  1845,  1  Ph.  509;  41  E.  K.  726; 
Ex  parte  Clarke,  1  Ves.  Jun.  295  (a);  30  E.  E.  352;  In  re  Owen,  1812, 
Shelf.  Lun.  240).  A  distinction  may  conveniently  be  drawn  between  the 
committee's  first,  subsequent,  and  final  accounts.  The  first  account  is 
left  at  the  Master's  office.  The  examination  of  it  may  be  adjourned  from 
ktime  to  time,  but  the  committee  should  have  his  evidence  ready  so  as  to 
complete  it,  if  practicable,  at  a  single  sitting.  He  must  satisfy  the  Master 
that  his  sureties  are  living,  and  that  neither  of  them  has  been  adjudicated 
bankrupt  or  has  compounded  with  his  creditors.  In  default  of  such  proof 
the  Master  will  require  fresh  security  (r.  75),  and,  if  that  is  not  forth- 
coming, may  proceed  to  appoint  a  new  committee  (rr.  79,  80).  If  the 
Master  is  satisfied  with  the  committee's  account,  he  allows  it  to  pass. 
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and  the  committee  must  pay  any  balance  certified  to  be  due  into  Court. 
The  same  procedure  is  followed  with  regard  to  subsequent  accounts.  But 
in  their  case,  proof  of  payment  into  Court  of  the  balance  of  the  last 
preceding  account  is  necessary ;  and  the  costs  of  such  payment  should  be 
included  in  the  account.  The  final  account  is  taken  on  discharge,  or  on 
death  of  lunatic.  The  procedure  is  substantially  identical  with  that 
followed  on  the  first  account,  save  that  it  naturally  contains  provision  for 
the  payment  of  any  balance  due  to  or  by  the  committee.  The  final  passing 
of  a  committee's  accounts  does  not  relieve  him  from  liability  for  moneys 
received  by  him  in  another  capacity  (see  Wright  v.  Chard,  1859, 4  Drew. 
673 ;  62  E.  K.  258). 

A  receiver  of  the  estate  of  a  lunatic  maybe  appointed  where  it  is  deemed 
expedient  (K.  L.,  1892,  r.  83),  e.g.  where  a  suitable  committee  cannot  be 
found,  or  an  objection  exists  to  a  proposed  committee,  or  the  management 
of  the  estate  is  attended  with  difficulty.  As  to  class  of  persons  eligible, 
etc.,  see  considerations  stated  siqwa  with  reference  to  committees  of  the 
estate.  The  general  duties  of  the  receiver  are  to  pay  moneys  received 
into  Court,  and  to  obtain  the  consent  of  the  Court  to  extraordinary 
expenditure,  e.g.  expenditure  on  bringing  {Wynne  v.  Lord  Newhorourjhy 
1790, 1  Ves.,  at  p.  165 ;  30  E.  E.  282) ;  or  defending  {In  re  Anon.,  1801, 
6  Ves.  287;  31  E.  E.  1055;  Swahy  v.  Dickon,  1833,  5  Sim.  629)  actions, 
letting  the  estate  {'per  Lord  Eldon,  L.C.,  in  Morris  v.  Elme,  1790,  1  Ves., 
at  p.  138  {a);  30  E.  E.  269;  and  cp.  Fletcher  v.  Dodd,  1789,  1  Ves.,  at 
p.  185 ;  30  E.  E.  242),  or  repairs  (cp.  Ex  parte  Marton,  1805, 11  Ves.  395  ; 
32  E.  E.  1140),  except  of  a  simple  and  inexpensive  character  {s.c,  and 
Ex  parte  Hilhert,  1805, 11  Ves.  397  ;  Ex  parte  Hall,  1821,  Jac.  160).  See 
further,  Eeceivers,  as  to  general  powers  and  duties. 

The  chief  grounds  on  which  a  committee  of  the  person  or  of  the 
estate  may  be  removed  from  his  office,  or  on  which  his  tenure  of  the 
office  may  cease,  are  non-residence  {vide  supra,  pp.  461,  462),  death  of 
the  lunatic  or  supersedeas  {vide  infra,  p.  467)  of  the  inquisition,  mis- 
conduct, bankruptcy,  application  for  discharge,  expiration  of  order  for 
commitment  of  the  person. 

(e)  Property  of  Lunatic. — This  is  the  next  point  of  inquiry.  The 
Master  may  also  hold  an  inquiry  as  to  debts  due  by  the  lunatic  {cp. 
R.  L.,  1892,  r.  87).  The  Master  has  power  to  refuse  to  make  an  order 
for  the  payment  of  a  lunatic's  debts  unless  it  clearly  appears  that  a 
sufficient  maintenance  (as  to  which,  see  {h),  infra,  p.  466)  for  the  lunatic 
will  remain.  This  proposition  rests  upon  a  long  series  of  authorities 
(which  cannot  be  examined  here),  ranging  from  Ex  parte  Dikes,  1802, 
8  Ves.  79 ;  32  E.  E.  282,  to  In  re  Pink,  1883,  23  Ch.  D.  577.  See 
also  Execution,  Vol.  V.,  at  pp.  517,  518.  If  the  lunatic's  estate  is 
sufficient,  however,  even  debts  due  only  morally  may  be  paid  (cp.  In  re 
Heivson,  1852,  21  L.  J.  Ch.  825).  But  this  rule  will  not  be  applied  in 
favour  of  "  debts  of  honour  "  in  the  sense  of  gambling  transactions  (cp. 
In  re  Whitaker,  1889,  42  Ch.  D.  119). 

An  attempt  to  extend  the  power  of  the  Court  in  Lunacy  to  postpone 
or  defeat  the  rights  of  creditors  over  the  property  of  a  lunatic  met  with 
a  decided  check  in  the  case  of  In  re  Charles  Clarke,  [1898]  1  Ch.  336 
(noted  sup.,  at  p.  454),  where  the  question  was  whether  a  creditor  who 
had  obtained  possession  of  the  property  of  a  lunatic  debtor  under  a 
writ  of  fi.  fa.  could  have  the  exercise  of  his  legal  rights  arrested  by  an 
VOL.  VIII.  30 
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order  in  lunacy  made  after,  but  on  a  summons  taken  out  oefore,  the 
sheriff  had  seized  the  lunatic's  goods.  The  Court  held  unhesitatingly, 
and  in  strict  accordance  with  a  long  series  of  precedents,  ranging  from 
the  time  of  Lord  Eldon  downwards,  that  this  question  must  be  answered 
in  the  negative.  The  jurisdiction  of  the  Court  in  Lunacy  to  delay  or 
defeat  the  rights  of  creditors  is,  and  has  always  been,  strictly  limited 
by  what  is  necessary  in  the  interests  of  the  lunatic.  It  is  not  necessary 
for  the  protection  of  the  lunatic  that  the  power  claimed  in  In  re  Clarhe 
should  exist ;  for  nothing  is  easier  than  to  obtain  a  summary  order  for 
an  injunction,  or  for  the  appointment  of  an  interim  receiver  in  lunacy 
in  urgent  cases.  Shortly  stated,  the  legal  points  involved  in  the  case 
were  these :  while  the  issue  of  a  summons  in  lunacy  gives  the  Master 
or  the  judge  jurisdiction  to  make  an  order,  the  power  of  the  Court  over 
a  lunatic's  property  does  not  attach  till  some  order  has  been  made  bring- 
ing that  property  under  the  control  and  protection  of  the  lunacy  juris- 
diction. Again,  sec.  117  of  the  Lunacy  Act  of  1890  does  not  extend  the 
power  of  the  Court  of  Lunacy  in  this  respect.  In  the  last  place,  the 
distinction  should  be  noted  between  In  re  Clarke  and  In  re  Winkle, 
[1894]  2  Ch.  519.  It  consists  in  the  fact  that  in  the  latter  case  the 
receiver  in  lunacy  was,  while  in  the  former  case  he  was  not,  in  possession 
of  the  goods  at  the  critical  period. 

The  rule  of  administration  in  lunacy  that  the  obligations  of  a  lunatic 
are  postponed  to  the  needs  of  the  lunatic  does  not  affect  funds  in  the 
High  Court  (In  re  Brown,  [1900]  1  Ch.  489). 

(/)  Amount  of  Income. — No  comment  is  needed  on  this  head. 

(g)  Past  Maintenance. — As  to  when  an  obligation  to  pay  for,  will  be 
implied,  see  ante,  p.  446 ;  and  add  to  authorities  there  cited,  In  re  New- 
hegins  Estate,  1887,  36  Ch.  D.  477 ;  In  re  Watson,  [1899]  1  Ch.  72.  See 
also  Wandsworth  Union  v.  Worthington,  [1906]  1  K.  B.  420. 

(h)  Future  Maintenance. — As  to  the  postponement  of  debts  to  main- 
tenance, vide  swpra,  p.  465.  The  "  comfort "  (a  term  which  receives  a 
very  generous  interpretation  (cp.  In  re  Persse,  1828,  3  Mol.  94),  even  if 
the  claims  of  creditors  {vide  supra,  p.  465),  or  next-of-kin,  or  expectants 
{Ex  parte  Baker,  1801,  6  Ves.  7;  31  E.  K.  911)  suffer  in  consequence)  of 
the  lunatic  is  the  primary  consideration  in  determining  the  amount 
of  the  allowance — for  the  increase  or  reduction  of  which,  provision  is 
made ;  and  the  allowance  may  be  made  to  include  payments  to  relatives, 
whom  the  lunatic  is  bound  to  support  (a  rule  derived  by  implication 
from  the  Statute  De  Prcerogativd  Regis),  and  even  payments  in  settle- 
ment of  moral  obligations  arising  from  family  claims  (cp.  In  re  Darling, 
1888,  39  Ch.  D.,  at  p.  212),  claims  arising  from  service  (cp.  In  re  Carys- 
fort,  1840,  Cr.  &  Ph.  76 ;  41  E.  K.  418 ;  54  K.  K.  215),  and  charitable 
claims  (cp.  In  re  Frost,  1870,  L.  K.  5  Ch.  701).  The  question  whether 
the  committee  of  a  lunatic  is  liable  under  the  common  order  for  main- 
tenance, to  account  for,  and,  if  necessary,  refund  the  proportionate  part 
^of  a  yearly  allowance,  paid  quarterly  in  advance,  in  the  event  of  the 
death  of  the  lunatic  between  two  quarter-days,  may  be  answered  by 
stating  that  where  the  lunatic  has  not  been  maintained  for  the  whole 
year,  the  executors  are  entitled  to  receive  from  the  committee  of  the 
lunatic  such  portion  of  the  yearly  allowance  as  has  not  been  properly 
paid  away  for  the  purposes  of  the  lunatic  {Strangwayes  v.  Read,  [1898] 
2  Ch.  419). 
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V.  Supersedeas. — There  are  three  forms  of  supersedeas.  (1)  Con- 
ditional, i.e.  the  supersedeas  of  a  commission  on  certain  terms  and 
conditions  (L.  A.,  1890,  s.  105).  (2)  Partial,  i.e.  the  rescission  or  varia- 
tion of  the  commission  as  regards  the  commitment  of  the  person  (L.  A., 
s.  106  (1));  and  (3)  Absolute,  the  main  ground  for  which  is  now  the 
lunatic's  recovery.  The  application  for  absolute  supersedeas  is  made  by 
petition  (which  should  be  in  the  name  of  the  person  alleged  to  have 
recovered  his  soundness  of  mind,  though  it  seems  (Ux  parte  Bumpton, 
1728,  Mos.  78 ;  25  E.  R.  281)  that  the  committees  may  be  joined), 
supported  by  affidavits.  The  appearance  of  the  lunatic  at  the  hearing 
is  necessary,  unless  he  is  labouring  under  some  physical  infirmity  ren- 
dering it  impossible,  in  which  case  he  would  be  examined  by  one  of  the 
Chancery  Visitors,  or  (semhle)  unless  the  question  of  his  sanity  had  been 
determined  by  a  competent  tribunal  abroad  (cp.  /?i  re  Dyce  Sombre,  1844, 
1  Ph.  C,  at  pp.  437,  438 ;  41  E.  R.  697).  To  justify  a  supersedeas  there 
must  be  evidence  of  restored  competence  on  the  part  of  the  lunatic  to 
manage  himself  and  his  affairs  (cp.  Ex  'parte  Holyland,  1792,  3  Bro.  C.  C, 
at  p.  443 ;  29  E.  R.  634).  The  judge  may,  if  he  think  fit,  direct  an  issue 
as  to  sanity,  or  suspend  the  proceedings  under  the  commission  tempor- 
arily, or  (L.  A.,  1890,  s.  106  (2))  annex  terms  to  the  supersedeas. 

Miscellaneous. — It  only  remains  to  give  an  alphabetical  summary — 
which  does  not  profess  to  be  exhaustive — of  a  number  of  miscellaneous 
additional  heads  of  law  with  which  the  law  of  lunacy  comes  into  contact, 
and  to  indicate  the  sources  of  information  in  regard  to  them. 

Actions. — {a)  By  and  against  lunatics  (see  also,  Next  Friend;  Guardian 
AD  litem).  When  a  lunatic  or  person  of  unsound  mind  not  so  found 
by  inquisition  is  a  defendant  to  the  action,  service  on  the  committee 
of  the  lunatic,  or  on  the  person  with  whom  the  person  of  unsound 
mind  resides,  or  under  whose  care  he  is,  shall,  unless  the  Court  or 
a  judge  otherwise  orders,  he  deemed  good  service  on  such  defendant 
(R,  S.  C,  Order  9,  r.  5).  See  form  of  summons  for  special  service  on 
defendant  under  this  rule,  Dan.  Ch.  F.  No.  115.  Service  under  this 
rule  and  Order  67,  r.  5,  is  sufficient  to  justify  the  issue  of  a  writ  of 
sequestration  against  the  estate  and  effects  of  a  person  of  unsound 
mind  under  Order  43,  r.  6  (Robinson  v.  Gotland,  1889,  W.  N.  108). 
Service  on  the  lunatic  sole  partner  of  a  firm  should  be  effected  under 
this  rule  {Fai'e  Street  Warehmise  Co.  v.  Darrant,  1883, 10  Q.  B.  D.  471). 
Where  no  appearance  has  been  entered  to  a  writ  of  summons  for 
a  defendant  who  is  a  person  of  unsound  mind  not  so  found  by 
inquisition,  the  plaintiff  shall,  before  further  proceeding  with  the 
action  against  the  defendant,  apply  to  the  Court  or  a  judge  for  an 
order  that  some  proper  person  be  assigned  guardian  of  such  defen- 
dant, by  whom  he  may  appear  and  defend  the  action.  But  no  such 
order  shall  be  made  unless  it  appears  on  the  hearing  of  such  appli- 
cation that  the  writ  of  summons  was  duly  served,  and  that  notice  of 
such  application  was,  after  the  expiration  of  the  time  allowed  for 
appearance,  and  at  least  six  clear  days  before  the  day  in  such  notice 
named  for  hearing  the  application,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under  whose  care  such 
defendant  was  at  the  time  of  serving  such  writ  of  summons  (Order 
13,  r.  1).  An  appearance  must  be  entered  on  behalf  of  a  defendant 
of  unsound  mind  as  a  necessary  preliminary  to  an  application  for 
the  appointment  of  a  guardian  ad  litem  to  act  for  him  (1  Dan.  Ch. 
Br.  183  ;  and  cp.  Lushington  v.  Sewell  (a  case  as  to  infants),  1821, 
6  Madd.  28).  The  practice  is  the  same  in  regard  to  suits  commenced 
by  summons  (Osbaldistmi  v.  Crowther,  1853,  1  Sm.  &  G.  App.  xii.), 
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but  no  subsequent  step  can  be  taken  on  his  behalf  till  the  order 
appointing  the  guardian  has  been  obtained  (1  Dan.  Ch.  Pr.  183). 
The  application  is  by  motion,  as  to  service  of  which  see  Order  9, 
r.  5,  ante.  For  form  of  motion  see  Dan.  Ch.  F.  p.  46 ;  Chitty,  Pr. 
p.  555.  For  form  of  order  see  Seton,  821.  The  official  solicitor  is 
usually  appointed  (1  Dan.  Ch.  Pr.  183),  unless  there  is  some  relative 
or  friend  of  the  defendant  who  is  a  fit  person,  and  is  willing  to 
undertake  the  defence.  Neither  the  plaintiff  nor  his  solicitor  nor  a 
person  out  of  the  jurisdiction  can  be  appointed  guardian  ad  litem. 
Be  Assigned. — As  to  costs  of  official  solicitor,  see  R.  S.  C,  Order  65, 
r.  13,  reproducing  Cons.  Order  40,  r.  4.  The  Court  will  usually 
direct  the  plaintiff  to  pay  the  official  solicitor's  costs  and  add  them 
to  his  own.  Where  a  defendant  is  unable  to  defend  from  bad 
health,  not  arising  from  or  producing  lunacy,  the  practice  is  to 
allow  time  for  the  defence,  and  not  to  assign  a  guardian.  Appear 
and  Defend. — The  defence  of  a  lunatic  is  expressed  to  be  made  by 
his  committee  or  his  guardian,  or  by  the  person  assigned  as  his 
guardian  by  the  Court.  See  further,  notes  to  Order  16,  r.  17,  post. 
The  lunatic  or  person  of  unsound  mind  enjoys  through  his  com- 
mittee or  next  friend  all  remedies  open  to  him  but  for  his  disability. 
Where  lunatics  and  persons  of  unsound  mind  not  so  found  by 
inquisition  might  respectively  before  the  passing  of  the  principal 
Act  have  sued  as  plaintiffs,  or  would  have  been  liable  to  be  sued 
as  defendants,  in  any  action  or  suit,  they  may  respectively  sue 
as  plaintiffs  in  any  action  by  their  committee  or  next  friend, 
according  to  the  practice  of  the  Chancery  Division,  and  may  in 
like  manner  defend  any  action  by  their  committees  or  guardians 
appointed  for  that  purpose  (Order  16,  r.  17).  Allegations  of  facts 
in  pleadings,  though  denied  specifically  or  by  necessary  implication, 
are  not  to  be  taken  as  admitted  against  lunatics  or  persons  of 
unsound  mind  not  so  found  (cp.  Order  19,  r.  13).  A  judgment 
against  a  lunatic  so  found  or  brought  under  the  jurisdiction  in 
lunacy  can  only  be  enforced  through  the  Court  in  Lunacy.  The 
proper  order  is  to  direct  the  committee  to  apply  to  the  Judge  in 
Lunacy  for  liberty  to  satisfy  the  judgment  debt  out  of  the  lunatic's 
property ;  and  if  he  fail  to  comply  with  such  an  order,  an  applica- 
tion may  be  made  for  an  order  against  him.  Such  application  can 
only  be  made  to  the  Judge  in  Lunacy.  There  is  a  saving  for  lunacy 
in  regard  to  specialty  debts  under  3  &  4  Will.  iv.  c.  42,  s.  3,  simple 
contracts  and  torts  under  21  Jac.  i.  s.  16 — the  time  running  against 
the  lunatic  from  the  date  of  his  recovery.  Time  will  not  run 
against  a  lunatic  who  has  no  committee  in  regard  to  money  charged 
on  any  real  estate  or  legacy,  inasmuch  as  he  is  not  capable  of  giving 
a  discharge  or  release  for  such  money  within  sec.  8  of  the  Act  of 
1874,  37  &  38  Vict.  c.  57.  Where  a  creditor  cannot  recover  a  debt 
against  a  lunatic,  owing  to  the  action  of  the  Court  in  Lunacy,  the 
case  is  taken  out  of  the  Statute  of  Limitations.  There  is  no  provi- 
sion in  the  rules  of  Court  creating  a  saving  for  lunacy  in  regard  to 
the  right  of  appeal.  But  the  omission  could  be  rectified  by  special 
leave  extending  the  time  for  appealing,  (b)  To  perpetuate  testimony 
(see  Wood  Renton  on  Lunacy,  p.  1017  ;  Smith  v.  A.-G.,  1777,  cit. 
*  1  Vern.  105;  In  re  Stoer,  1884,  9  P.  D.  120). 

Advowson. — Neither  the  lunatic  nor  his  committee  can  present  (Com. 
Dig.,  "  Idiot,"  C).  The  right  of  presentation  is  in  the  Lord  Chan- 
cellor. As  to  sale  of,  see  In  re  Vavasour,  1851,  3  Mac.  &  G.  375  ; 
42  E.  R.  266. 

Alienation  (under  Fines  and  Recoveries  Act). — As  to  where  con- 
currence of  lunatic  husband  dispensed  with,  see  sec.  91  of  3  &  4 
Will.  IV.  c.  74,  and  Wood  Renton  on  Lunacy,  pp.  30,  31. 
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Alimony.— The  wife  de  facto,  in  suit  for  nullity,  entitled  to  alimony 
{Portsmouth  v.  Portsmouth,  1826,  3  Add.  63),  which  is  not  alienable 
{In  re  Robinson,  1884,  27  Ch.  D.  160). 

Apprenticeship.— Probably  dissoluble  on  ground  of  insanity  on  same 
principles  as  partnership.     See  Partnership. 

Arbitration. — See  Vol.  I.  pp.  455,  457. 

Archbishop,  Lunacy  of. — See  Vol.  IL  p.  277. 

Army.— See  Army  Act,  1881,  44  &  45  Vict.  c.  58,  ss.  91,  130;  Army 
(Annual)  Act,  1889,  s.  5;  Army  (Annual)  Act,  1891,  s.  6  :  Army 
(Annual)  Act,  1894,  s.  5. 

Attorney,  Powers  of. — As  to  position  of  lunatic  in  regard  to,  see 
Antrim  v.  Bucks,  14  &  15  Car.  ii.  C.  C.  17;  Bayley  v.  WarhurUm, 
8  Geo.  II.  Com.  Rep.  494,  etc. 

Bankruptcy.— As  to  whether  lunatic  can  be  adjudicated,  see  Vol.  IL 
p.  11.  The  question  still  remains  open.  See  also  In  re  R.  S.  A.^ 
[1901]  2  K.  B.  32 ;  In  re  Aytmin,  [1901]  W.  N.  165 ;  In  re  AyUmn, 
[1904]  W.  N.  56  ;  and  CURATOR  Bonis. 

Bishop,  Lunacy  of. — See  Vol.  II.  p.  277. 

Charity,  Lunatic  cannot  be  visitor  of  (cp.  A.-G.  v.  Dixie,  1807,  13  Ves. 
533  ;  and  Floyds  or  Floods  or  Jesus  College  Case,  cit.  Tyssen,  Charities^ 
33,  and  Hob.  136). 

Company,  Idiot  or  lunatic  cannot  be  liquidator  of  {In  re  North  Mdton 
Mining  Co.,  1886,  34  W.  R.  527).  A  lunatic  shareholder  may  vote 
by  his  committee  (8  &  9  Vict.  c.  16,  s.  79). 

DOMICIL. — See  Vol.  IV.  p.  703  ;  Didisheini  v.  London  and  JVestminster 
Bank,  [1900]  2  Ch.  15  ;  Thiery  v.  Chalmers,  Guthrie  &  Co.,  [1900] 
1  Ch.  80;  Neio  York  Security  and  Trust  Co.  v.  Keyser,  [1901]  1  Ch. 
666 ;  In  re  De  Larragoiti,  [1907]  2  Ch.  14 ;  also  CURATOR  Bonis. 

Executors  and  Administrators.— See  Vol.  V.  p.  553,  Pope  on  Lunacy, 
2nd  ed. ;  Wood  Renton  on  Lunacy,  p.  1081 ;  In  the  Estate  of  Sliaw^ 
[1905]  p.  92. 

Friendly  Societies. — As  to  whether  lunacy  is  "  sickness  "  within  rules 
of,  see  Burton  v.  Eyden,  1873,  L.  R.  8  Q.  B.  295 ;  Caistor  Union  v. 
Cleaver,  1892,  56  J.  P.  503.  See  also,  as  to  members  of,  becoming 
lunatic  and  chargeable  to  poor-rate,  case  noted  in  Law  Journal, 
March  20,  1897. 

Guardian,  Idiot  or  lunatic  cannot  be  (Co.  Lit.  886 ;  Ex  parte  BrydgeSy 
1791,  2  Fonbl.  Eq.  249  {a)).  As  to  consent  to  marriage  where 
guardian  or  parent  lunatic,  see  4  Geo.  IV.  c.  76,  s.  17;  Ex  parte 
Reibey,  1843,  7  Jur.  589. 

Guardian  ad  litem. — See  supra,  Actions  {a),  and  article  Guardian 
ad  litem,  a  guardian  ad  litem  of  a  lunatic  defendant  may,  with- 
out the  sanction  of  the  Court,  consent  to  evidence  being  given  by 
affidavit  {Piggott  v.  Toogood,  [1904]  W.  N.  130). 

Husband  and  Wife. — Supervening  insanity  does  not  prevent  the  usual 
incidents  of  marriage  from  arising  (see  Bac.  Abr.,  tit.  "  Idiots  and 
Lunatics"  (D) ;  Co.  Lit.  30  {b)  (dower  and  curtesy);  Brodie  v. 
Barry,  1812,  2  Ves.  &  Bea.,  at  p.  39 ;  35  E.  R.  232  ;  13  R.  R.  37 
(maintenance) ;  In  re  Dixon's  Trs.,  1879,  48  L.  J.  Ch.  572  (equity 
to  a  settlement),  etc.,  etc.).     See  Alienation,  supra. 

Incumbent. — See  article  Incumbent,  and  Incumbents  Resignation  Act, 
1871.  Semble,  proceedings  under  that  statute  need  to  be  taken  by 
inquisition. 

Insurance,  Life. — Capacity  of  insane  to  insure  depends  on  ordinary 
law  as  to  their  capacity  to  contr&ct  {vide  supra,  p.  444).  Insanity  is 
a  fact  to  be  disclosed  on  insurance  (cp.  Lindenau  v.  Desboi'ough,  1830, 
3  M.  &  R.  45 ;  but  see  Sweete  v.  Fairlie,  1833,  Shelf.  Lun.  532 ;  see 
also,  as  to  suicide  (while  insane)  and  life  insurance,  articles  COMMIT 
Suicide  ;  and  Life  Insurance,  ante,  p.  272). 


470  LUNACY 

Judge. — As  to  lunacy  of,  see  Wood  Renton  on  Lunacy^  p.  790;  also 
Bryd.  65,  85 ;  Brooke,  Ahr.  258  {a) ;  Mirr.  Just.  c.  2,  s.  2. 

Legacies. — Ademption. — The  surplus  of  specific  property  disposed  of 
within  sec.  123,  L.  A.,  1890,  retains  its  character  for  purposes  of 
succession  (cp.  Freeman  v.  Ellis,  1863,  1  H.  &  M.  758;  71  E.  R. 
332) ;  a  specific  bequest  made  by  lunatic,  while  sane,  will,  if  possible, 
not  be  defeated  (cp.  Ex  varte  Haycock,  1828,  5  Russ.  154;  38  E.  R. 
985  ;  29  R.  R.  16  ;  Taylor  v.  Taijlm-,  1853,  10  Hare,  475 ;  68  E.  R. 
1014 ;  In  re  Larking,  1887,  37  Ch.  D.  310).  In  other  cases  a  change 
in  the  character  of  specific  property  belonging  to  a  lunatic  adeems 
a  legacy  of  (cp.  Browne  v.  Groomhridge,  1869,  4  Madd.  495  ;  56  E.  R. 
788 ;  20  R.  R.  326  ;  see  also  In  re  Wood,  [1894]  2  Ch.  577).  Pay- 
ments.— See  as  to,  Winthrop  v.  Winthrop,  1845,  1  Coop.  /.  Cott.  196 ; 
47  E.  R.  815  ;  76  R.  R.  2  ;  In  re  Upfull,  1851,  3  Mac.  &  G.  281 ; 
42  E.  R.  269.  A  devise  may  be  accepted  by  lunatic,  even  if  it 
imposes  an  onerous  condition,  and  it  is  for  his  benefit  to  do  so, 
and  in  this  particular  the  Court  in  Lunacy  should  act  for  the 
lunatic  as  if  he  were  a  person  of  sound  mind  and  guided  by 
reasonable  motives  (In  re  Sefton  (Earl  of),  [1898]  2  Ch.  378,  C.  A. ; 
see  also  In  re  Greenwood,  [1902]  2  Ch.  198;  [1903]  1  Ch.  749 
(devise  subject  to  a  name  clause ;  lunacy  of  devisee)). 

Libel. — As  to  responsibility  of  lunatic  for,  see  ToRT,  infra.  As  to 
whether  imputation  of  insanity  is  a  libel,  see  Moi'gan  v.  Lingen, 
1863,  8  L.  T.  800;  PFeldon  v.  Winslm,  1884,  Times,  March  14-19, 
1884;  Weldon  v.  De  Bathe,  1885,  33  W.  R.  328. 

Limitation. — See  article  Limitation. 

Master  and  Servant. — See  Apprenticeship,  supra.  Semhle,  the 
absence  of  a  servant  from  insanity  does  not  operate  as  a  dissolution 
of  the  contract  of  service  (see  Anon.,  35  Car.  ii.  Skin.  114;  R.  v. 
Charles,  1772,  Burr.  S.  C.  706;  R.  v.  Sutton,  1794,  5  T.  R.  660; 
R.  V.  Hulcott,  1796,  6  T.  R.  583). 

Mortgage. — See  ante,  p.  462. — It  should  be  noted  that,  under  sec.  117, 
L.  A.,  1890,  (1)  the  jurisdiction  is  now  exercisable  by  the  "judge" 
(see  s.  108,  and  ante,  p.  54);  (2)  it  extends  to  any  "  property  "  (for 
definition,  see  sec.  341,  L.  A.,  1890);  (3)  the  mortgage  may  be 
ordered  not  only  for  payment  of  lunatic's  debts,  but  for  his 
"benefit"  generally;  (4)  the  jurisdiction  applies  to  cases  under 
L.  A,  1890,  s.  116  (as  to  which  see  ante,  p.  458).  For  the  practice, 
see  R.  L.,  1892,  rr.  19,  48,  49,  50,  123;  and  consult  the  following 
cases  :—In  re  Townshend,  1865,  2  De  G.,  J.  &  S.  519  ;  46  E.  R.  476  ; 
In  re  Fox,  1886,  33  Ch.  D.  37 ;  In  re  Fugh,  1853,  3  De  G,  M.  &  G. 
416  ;  43  E.  R.  163 ;  In  re  Stables,  1864,  4  De  G.,  J.  &  S.  257 ;  46 
E.  R.  917;  Ex  parte  Phillips,  1812,  19  Ves.  118  ;  34  E.  R.  463; 
12  R.  R.  151.  For  form  of  reconveyance  on  behalf  of  lunatic 
mortgagee  and  charge  on  lunatic's  real  estate,  see  infra,  p.  492. 

Next  Friend. — See  Actions  {a),  supra,  and  articles  Guardian  ad 
LITEM;  Next  Friend. 

Parliament. — See    article    Franchise   (Electoral),   Vol.   V. ;    and 
Lunacy  (Vacating  of  Seats)  Act,  1886.     As  to  whether  the  main- 
tenance of  a  voter's  wife  in  a  pauper  lunatic  asylum  is  "medical 
\  assistance  "  within  the  meaning  of  the  Medical  Relief  Disqualifica- 

tion Removal  Act,  1885,  48  &  49  Vict.  c.  46,  s.  2,  see  Kirkhouse  v. 
Blakeway,  [1902]  1  K.  B.  306. 

Partnership. — The  capacity  of  an  insane  person  to  become  a  partner 
depends  on  considerations  similar  to  those  which  determine  his 
capacity  to  contract  (see  ante,  p.  444).  Supervening  insanity  does 
not  ipso  facto  dissolve  a  partnership,  unless  the  articles  contain  a 
provision  to  that  effect  (cp.  Wrexham  v.  Iluddleston,  1734,  1  Swans. 
514-518 ;  36  E.  R.  491 ;  Sayerx.  Bennet,  1784,  1  Cox,  107  ;  29  E.  R. 
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1084;  Waters  v.  Taylm',  1813,  2  Ves.  &  Bea.  299;  35  E.  R.  333; 
13  R.  R.  91,  per  Lord  Eldon,  L.C.,  at  p.  303;  Jones  v.  Noy,  1833, 
2  Myl.  &  K.  125  ;  39  E.  R.  892  ;  39  R.  R.  160).  Bat  a  dissolution 
may  be  obtained  by  judicial  order  (a)  under  sec.  35  (a)  of  the 
Partnership  Act,  1890,  53  &  54  Vict.  c.  39,  where  a  partner  is 
found  lunatic  by  inquisition,  or  is  shown  to  the  satisfaction  of  the 
Court  to  be  of  permanently  unsound  mind;  and  (b)  under  sec.  119 
of  the  L.  A.,  1890,  where  a  person  being  a  member  of  a  partnership 
becomes  lunatic.  The  differences  between  these  sections  appear  to 
be  that  only  cases  of  supervening  lunacy  can  be  dealt  with  under 
(b) ;  that  there  is  no  express  restriction  in  (b)  of  the  right  of  the 
Court  to  intervene  in  cases  where  the  lunatic  is  so  found,  or  per- 
manent unsoundness  of  mind  can  be  shown  (it  is  unlikely,  however, 
that  anything  short  of  permanent  unsoundness  of  mind  would  be 
held  practically,  even  if  it  were  legally,  sufficient) ;  that  (b)  is  appli- 
cable (semble)  only  where  the  proceedings  are  not  contentious,  and 
no  question  of  the  taking  of  disputed  accounts  is  involved ;  that  it 
is,  however,  applicable  to  cases  falling  short  of  positive  unsoundness 
of  mind  (e.g.  coming  under  L.  A,  1890,  s.  116,  subs.  (1)  (d)) ;  and 
that  the  judge's  discretion  is  to  be  exercised  for  the  benefit  of  the 
lunatic  and  his  family  {ibid.,  subs.  (4)).  As  to  evidence  necessary 
to  prove  permanent  unsoundness  of  mind,  see  Jones  v.  Lloyd,  1874, 
L.  R.  18  Eq.,  at  p.  272;  Waters  v.  Taylm-,  ubi  supra;  Fearce  v. 
Chamberlain,  1750,  2  Ves.  35;  28  E.  R.  23;  13  R.  R.  91;  Kirby 
V.  Carr,  1838,  3  Y.  &  C.  184;  51  R.  R.  356;  Sadler  v.  Lee,  1843, 
6  Beav.  324  ;  49  E.  R.  850 ;  63  R.  R.  95  ;  Anon.,  1855,  2  Kay  &  J. 
441  ;  69  E.  R.  855;  Helmoi'e  v.  Smith,  1887,  35  Ch.  D.  442;  Jmes 
V.  A^oy,  ubi  supra;  Roivlands  v.  Evans  and  Williams  v.  Evans,  1861, 
30  Beav.  302;  54  E.  R.  905.  See  also  Light  v.  Light,  1858, 
25  Beav.  248;  53  E.  R.  631;  Fisher  v.  Melles,  1870,  cit.  L.  R. 
18  Eq.,  at  p.  268  ;  Dibbins  v.  Dibbins,  1896,  44  W.  R.  595.  The 
date  of  dissolution  is  {a)  in  the  case  of  a  partnership  at  will,  the 
time  fixed  by  notice  of  dissolution  duly  given,  or,  if  no  notice  is 
provided  for,  from  the  time  of  proceedings  for  dissolution  being 
taken  {Kirby  v.  Carr,  ubi  supra;  cp.  Partnership  Act,  1890,  s.  32, 
and  Mellersh  v.  Keen,  1859,  27  Beav.  236;  54  E.  R.  92);  {b)  in  the 
case  of  a  partnership  not  at  will,  where  the  articles  authorise  a  dis- 
solution, the  date  at  which  the  partnership  was  so  dissolved  {Robertson 
V.  Lockie,  1846,  15  Sim.  285  ;  60  E.  R.  627  ;  74  R.  R.  80) ;  (c)  in^all 
other  cases  the  date  of  the  decree  {Besch  v.  Frolich,  1842,  1  Ph.  172 ; 
41  E.  R.  597  ;  65  R.  R.  363).  Costs  of  dissolution  paid  out  of 
partnership  assets  {Jones  v.  Welch,  1855,  1  Kay  <fe  J.  765 ;  69  E.  R. 
668).  Insane  partner  has  right  to  restoration  on  recovery  (see  Anon., 
ubi  supra,  and  cp.  /.  v.  *S'.,  [1894]  3  Ch.  72).  As  to  service  of  writs 
on  lunatic  partners,  see  R.  S.  C,  1883,  Order  9,  r.  5 ;  and  for  form 
of  judgment  in  action  against  partner,  Seton,  Decrees,  6th  ed., 
pp.  2168,  2169. 

Power  of  Sale. — A  power  of  sale  given  by  a  will  to  trustees  to  enable 
them  to  perform  a  trust  for  the  maintenance,  out  of  capital  as  well 
as  income,  of  a  lunatic  during  his  life  is  not  determined  by  the 
lunatic's  becoming  absolutely  entitled  to  the  property  so  long  as 
he  is  unable  to  call  for  a  conveyance  {In  re  Jump,  [1903]  1  Ch.  129). 

Prescription.— See  articles  Limitation  ;  Prescription. 

Presumptions. — As  to  (1)  continuance  of  insanity,  see  Grimani  v.  Draper, 
1848,  6  N.  C.  421;  Johnson  v.  Blane,  1848,  ibid.  457;  Fmlis  v. 
Davidson,  1848,  ibid.  473  ;  (2)  sanity,  ante,  p.  450. 

Principal  and  Agent.— See  article  Principal  and  Agent;  and  ante, 
p.  446,  as  to  agency  of  wife. 

Rating.— See  article  Asylums,  Vol.  I.  p.  605. 
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Ship. — As  to  lunatic  owner  of  or  shareholder  in,  see  M.  S.  A.,  1894,  s.  55, 
and  cp.  Michael  v.  Fripp,  1868,  L.  R.  7  Eq.  95  (infancy). 

Tort. — The  question  of  the  liability  of  a  lunatic  for  tort  is  still  undeter- 
mined. See  Pollock  on  Torts,  7th  ed.,  p.  53  ;  Clerk  and  Lindsell  on 
2'oris,  4th  ed.,  pp.  48,  49  ;  Wood  Renton  on  Lunacy,  65  :  and  L.  Q.  R, 
July  1897. 

Trade  Union.— See  Burke  v.  Amalgamated  Society  of  Dyers,  [1906] 
2  K.  B.  583  (alteration  during  insanity  of  member  of  rule  as  to 
sick  benefits). 

Trusts. — As  to  exercise  of  powers  vested  in  lunatic  as  trustee,  see  ante, 
p.  463.  See  also  Trusts;  Vesting  Order.  For  notes  on  the 
practice,  see  Wood  Renton  on  Lunacy,  pp.  989,  990. 

Vesting  Orders. — See  Vesting  Order. 

Witness. — A  lunatic  is  competent  to  give  evidence,  either  vivd  voce  or  upon 
affidavit,  if  the  judge  is  satisfied,  on  a  preliminary  examination,  that 
he  understands  the  nature  and  obligation  of  an  oath  (cp.  R.  v.  Hill, 
1851,  2  Den.  C.  C.  254;  Spittle  v.  l^Valton,  1871,  L.  R.  11  Eq.  420). 
The  credibility  of  such  testimony  is  a  question  for  the  jury.  See  also 
article  Asylums,  Vol.  I.  p.  609. 

[A^dhorities. — Among  the  older  text-books,  see  Bridal,  1700 ;  Collin- 
son  (a  work  of  great  value),  1812;  Shelford,  1847;  Phillips,  1858.  The 
chief  modern  text-books  are :  Pope,  2nd  ed.,  1890 ;  Archbold,  4th  ed., 
1895;  Elmer,  7th  ed.,  1892  ;  Wood  Renton,  1896  ;  Heywood  and  Massey, 
Lunacy  Practice,  3rd  ed.,  1907 ;  Fry,  3rd  ed.,  1890 ;  Pitt-Lewis,  Insane 
and  the  Law,  1895.] 
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FORMS. 

{Scheduled  to  Lunacy  BuleSy  1892.) 

Form  1. 

Title  of  Proceedings. 

(a)  Application  as  to  alleged  Lunatic. 
In  Lunacy. 

In  the  matter  of  A.  B.,  a  person  alleged  to  be  of  unsound 
mind. 
(h)  Application  as  to  Lunatic  so  found  by  Inquisition. 
In  Lunacy. 

In  the  matter  of  A.  B.,  a  person  of  unsound  mind. 

(c)  Application  as  to  Lunatic  not  so  found  by  Inquisition. 

In  Lunacy. 

In  the  matter  of  A.  B.,  a  person  of  unsound  mind,  not  so 
found  by  inquisition. 

(d)  Application  in  Lunacy  and  in  the  Chancery  Division. 
In  Lunacy 

and 
In  the  High  Court  of  Justice, 
Chancery  Division. 

In  the  matter  of  A.  B.,  a  person  of  unsound  mind  [or  as  the 
case  may  be]. 

(e)  Application  as  to  Person  through  Mental  Infirmity  arising  through 

Disease  or  Age  incapable  of  managing  his  Affairs. 
In  the  matter  of  A.  B., 

and 
In  the  matter  of  the  Acts  53  Vict.  c.  5,  and  54  &  55  Vict. 
c.  65. 
(/)  Application  for  Vesting  Order. 

In  Lunacy. 

In  the  matter  of  the  trusts  of  an  indenture  dated  the 
and  made  between 
and 
In  the  matter  of  A.  B.,  a  person  of  unsound  mind  [or  as  the 
case  may  be]y 
and 
In  the  matter  of  the  Lunacy  Acts,  1890  and  1891. 
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Form  2. 

Notice  of  Appeal  from  an  Order  of  a  Master. 

[Insert  the  Title  of  the  Proceedings.] 

TAKE  NOTICE  that  of  desires  to 

appeal  to  the  Judge  from  the  order  of  the  Master  made  in  this  matter 
dated  the  [if2>art  only  is  appealed  from,  add :  so  far  as  it 

directs  that  ]. 

AND  THAT  he  intends  to  ask  that  the  said  order  may  be  discharged 
[ai'  varied]  and  that  it  may  be  ordered  that 
Dated  the  day  of 

(Signed) 
To  Solicitors  for 

and  to  Messrs. 
his  Solicitors. 

Form  3. 

Notice  of  Appeal  from  a  Certificate  of  a  Master. 

[Insert  the  Title  of  the  Proceedings.] 

TAKE  NOTICE  that  of  intends  to 

appeal  from  the  certificate  of  the  Master  made  in  this  matter  dated 
the 

AND  THAT  he  intends  to  ask  that  the  said  certificate  may  be  varied 
as  follows  :  [state  the  variation]. 

And  that  such  consequential  directions  may  be  given  or  corrections 
and  alterations  made  in  the  said  certificate  as  may  be  necessary. 
Dated  the  day  of 

(Signed) 
To  Solicitors  for 

and  to  Messrs. 
his  Solicitors. 

Form  4. 

Petition  for  an  Order  for  Inquisition. 

[For  Title  see  Form  1  {a).] 

To  the  Eight  Honourable  the  Lord  High  Chancellor  of  Great  Britain, 
The  humble  petition  of  C.  D.,  of  ,  in  the  county  of  , 

showeth  as  follows  : — 

1.  A.  B.,  now  residing  at  ,  is  now  and  for 

years  last  past  has  been  of  unsound  mind  and  incapable  of  managing 
himself  and  his  affairs. 

2.  Your  petitioner  is  the  father  of  the  said  A.  B. 

Your  petitioner  therefore  humbly  prays  that  the  Masters  in  Lunacy, 
or  one  of  them,  may  be  directed  to  inquire  concerning  the  alleged  lunacy 
of  the  said  A.  B. 

And  your  petitioner  will  ever  pray,  &c. 

(Signed)        C.  D. 

Witness  to  the  signature  of  the  said  C.  D., 
E.  F.,  Solicitor. 
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Form  5. 
Notice  to  alleged  Lunatic  of  Petition  for  Inquisition. 
"Mr.  A.  B. 

"  Take  notice  that  a  petition,  of  which  a  copy  is  within  written,  has 
been  presented  to  the  Lord  Chancellor  by  me  (or  by  C.  D.,  of 

),i  and  that  by  virtue  of  and  under  the  same  an 
inquiry  may  be  ordered  to  take  place  before  one  of  the  Masters  in 
Lunacy  as  to  whether  you  are  or  are  not  of  unsound  mind  and  incapable 
of  managing  yourself  and  your  affairs,  but  that  you  may,  in  case  you 
think  fit,  demand  that  such  inquiry  may,  if  ordered,  be  had  before  a 
jury,  in  which  case  a  notice  of  such  your  desire  must  be  signed  by  you 
and  attested  by  a  solicitor,  and  filed  at  the  office  of  the  Masters  in 
Lunacy,  the  Royal  Courts  of  Justice,  London,  within  seven  clear  days 
after  your  receipt  of  this  notice. 
"Dated  the  day  of 

(Signed)  C.  D. 

(or  X.  Y.,  of 

Solicitor.)" 

Form  6. 

Notice  to  alleged  Lunatic  of  Report  of  Commissioners 
under  the  lunacy  act,  1890. 

"  Mr.  A.  B. 

"  Take  notice  that  the  Commissioners  in  Lunacy,  on  the 

day  of  made  a  Report  to  the  Lord  Chancellor, 

stating  that  you  are  detained  or  taken  charge  of  as  a  lunatic,  and  that 
they  are  of  opinion  that  your  property  is  not  duly  protected  (oi'  that 
the  income  of  your  property  is  not  duly  applied  for  your  benefit  or  to 
that  effect) :  And  take  notice  that  such  Report  having  been  duly  filed, 
an  inquiry  may  thereon  be  ordered  by  the  Judge  in  Lunacy  to  take 
place  before  one  of  the  Masters  in  Lunacy  as  to  whether  or  not  you 
are  of  unsound  mind  and  incapable  of  managing  yourself  and  your 
affairs,  but  that  in  case  you  think  fit  to  demand  that  such  inquiry  if 
ordered  to  be  held  may  take  place  before  a  jury,  a  notice  thereof  must 
be  signed  by  you  and  attested  by  a  solicitor,  and  filed  at  the  office  of 
the  Masters  in  Lunacy,  the  Royal  Courts  of  Justice,  London,  within 
seven  days  after  your  receipt  of  this  notice. 

"  Dated  the  day  of 

(Signed)        X.  Y." 

Form  7. 

Notice  by  alleged  Lunatic  demanding  a  Jury. 

"  In  the  matter  of  A.  B.,  an  alleged  lunatic. 

"I,  the  above-named  A.  B.,  having  been   on  the  day  of 

served  with  a  notice  of  a  petition  for  an  order  for  an  inquiry 

(w  of  the  filing  of  a  Report  whereon  an  inquiry  may  be  ordered), 

1  When  a  demand  for  a  jury  has  already  been  filed,  from  this  to  the  end  is  to 
be  omitted. 
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whether  or  not  I  am  of  unsound  mind  and   incapable  of   managing 
myself  and  my  affairs,  do  hereby  demand  that,  in  the  event  of  such 
an  inquiry  as  aforesaid  being  ordered,  the  same  be  had  before  a  jury. 
"Dated  the  day  of 

(Signed)        A.  B." 
"  Witness, 

"M.  N.,  of 

"Solicitor." 

Form  8. 

Notice  to  Person  of  Unsound  Mind  not  so  found  by  Inquisi- 
tion OF  Application  under  the  Lunacy  Acts,  1890  and  189L 

"Mr.  A.  B. 

"Take  notice  that  a  summons,  of  which  a  copy  is  within  written, 
was  on  the  day  of  issued  by  me  (w  by  C.  D.,  of  ), 

and  that  in  pursuance  thereof  orders  may  be  made  on  the  ground  {state 
the  ground  on  which  the  case  is  brought  within  sec.  116  o/  the  Lunacy  Act, 
1890,  e.g.  that  you  are  lawfully  detained  as  a  lunatic)  for  the  purpose 
(state  the  purpose,  e.g.,  of  rendering  your  property  or  the  income  thereof 
available  for  the  maintenance  or  benefit  of  yourself  or  of  yourself  and 
your  family  or  for  carrying  on  your  trade  or  business),  and  that  if  you 
intend  to  object  to  such  orders  being  made,  notice  of  such  objection 
must  be  signed  by  you  and  attested  by  a  solicitor,  and  filed  at  the  office 
of  the  Masters  in  Lunacy,  the  Royal  Courts  of  Justice,  Loudon,  within 
seven  clear  days  after  your  receipt  of  this  notice. 
"  Dated  the  day  of 

(Signed)        C.  D. 

(or)  X.  Y., 

Solicitor." 
Form  9. 

Notice  of  Objection  by  Person  of  Unsound  Mind  not  so  found 
BY  Inquisition  to  Order  under  Lunacy  Acts,  1890  and  1891. 

I,  A.  B.,  of  ,  having  been  served  with  a  notice  of  a  sum- 

mons for  an  order  respecting  my  property,  under  the  Lunacy  Act,  1890, 
hereby  give  notice  of  my  intention  to  object  to  such  order  being  made. 
Dated  the  day  of 

A.  B. 
Witness, 
E.  F., 

Solicitor. 

Form  10. 

Notice  to  Person  through  Mental  Infirmity  arising  from 
Disease  or  Age  Incapable  of  Managing  his  Affairs. 

"  Mr.  A.  B. 

"Take  notice  chat  a  summons,  of  which  a  copy  is  within  written, 
was  on  the  day  of  issued  by  me  (or  by  C.  D.,  of  ), 

and  that  in  pursuance  thereof,  orders  may  be  made  on  the  ground  that 
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you  are,  through  mental  infirmity  arising  from  disease  [wage],  incapable 
of  managing  your  affairs,  for  the  purpose  (state  the  purpose,  e.g.  of  render- 
ing your  property  or  the  income  thereof  available  for  the  maintenance  or 
benefit  of  yourself  or  of  yourself  and  your  family  or  for  carrying  on  your 
trade  or  business),  and  that  if  you  intend  to  object  to  such  orders  being 
made,  notice  of  such  objection  must  be  signed  by  you  and  attested  by  a 
solicitor,  and  filed  at  Room  No.  at  the  Royal  Courts  of  Justice, 

London,  within  seven  clear  days  after  your  receipt  of  this  notice. 
"  Dated  the  day  of 

(Signed)        C.  D. 

(or)  X.  Y., 

Solicitor." 
Form  11. 

Notice  of  Objection  by  Person  through  Mental  Infirmity  arising 
FROM  Disease  or  Age  Incapable  of  Managing  his  Affairs. 

I,  A.  B.,  of  ,  having  been  served  with 

a  notice  of  a  summons  for  an  order  respecting  my  property  under 

the  Acts  53  Vict.  c.  5,  and  54  &  55  Vict.  c.  65,  hereby  give  notice  of 

my  intention  to  object  to  such  order  being  made. 

Dated  the  day  of 

A.  B. 

Witness, 
M.  N, 

Solicitor. 

Form  12. 

Consent  to  Act. 
I,  A.  B.,  of  ,  hereby  consent  to  act  as  a  trustee  of  the 

[describe  the  instrument]. 

Dated  the  day  of 

(Signed)        A.  B. 
I,  C.  D.,  of  ,  Solicitor,  hereby  certify  that  the  above- 

written  signature  is  the  signature  of  A.  B.,  the  person  mentioned  in  the 
above-written  consent. 

Dated  the  day  of 

(Signed)        C.  D. 
Form  13. 

Summons  before  the  Masters. 
[Far  title  see  Fm-m  1.] 
Let  all  parties  concerned  attend  the  Master  in  Lunacy  in  Chambers 
[or  in  the  case  of  a  person  through  mental  infirmity  arising  from  disease  ai'  age 
incapable  of  managing  his  affairs :  the  Master  in  Chambers  at  Room  No. 
],  at  the  Royal  Courts  of  Justice,  London,  on  day  the 

day  of  at  o'clock  in  the  noon  on 

the  hearing  of  an  application  on  the  part  of  [here  state  on  wlwse  behalf  the 
application  is  made  and  its  object]. 

Dated  the  day  of  19     . 

This  summons  was  taken  out  by 
of  ,  Solicitor  for 

To 
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FORMS. 


Affidavit  of  Physician  in  Support  of  a  Petition  for  an 
Inquisition. 
In  Lunacy. 

In  the  matter  of  A.  B.,  Esquire,  an  alleged  lunatic. 
I,  C.  D.,  bachelor  (or  doctor)  of  medicine  of  ,  residing  at 

[true  place  of  abode],  make  oath  and  say — 

1.  That  by  the  desire  of  E.  F.  I  visited  the  said  A.  B.  at 

on  Tuesday  the  day  of  19     ,  for  the  purpose  of 

ascertaining  whether  he  was  or  was  not  of  sound  mind. 

2.  That  after  careful  personal  examination  and  inquiry  I  am  fully 
satisfied  that  the  mind  of  the  said  A.  B.  is  unsound,  and  that  by  reason 
of  such  unsoundness  the  said  A.  B.  is  incompetent  to  the  management 
of  himself  and  his  affairs. 

3.  That  the  unsoundness  of  mind  of  the  said  A.  B.  was  manifested, 
among  other  things,  by  great  defectiveness  of  memory  and  intelligence, 
rendering  him  incapable  of  discourse  and  quite  unable  to  direct  and 
confine  his  attention  to  any  subject,  by  the  frequent  utterance  of  indis- 
tinct and  unintelligible  sounds,  by  his  addressing  himself  with  a  variety 
of  gestures  to  two  little  china  ducks  on  the  mantelpiece,  and  by  a  per- 
sistent belief  that  spirits  were  endeavouring  to  poison  his  food. 

4.  That  I  was  informed,  and  verily  believe,  that  on  the  month  of 

last  the  said  A.  B.  endeavoured  to  destroy  himself  by  attempt- 
ing to  cut  his  throat  with  a  razor.^ 

Sworn,  &c., 

CD. 

Caveat. 

In  the  matter  of  Isaac  Galpine. 
Caveat  against  any  further  proceedings  in  this  matter  without  notice 
to  Mr.  Thomas  Lowton  of  the  Temple,  on  behalf  of  the  sisters  of  the 
lunatic,  August  31,  1808. 

Summons  to  Produce  Alleged  Lunatic. 

L.S. 

By  virtue  of  His  Majesty's  General  Commission  under  the  Great 
Seal  of  Great  Britain,  bearing  date  at  Westminster  the  day  of 

in  the  year  of  the  reign  of  our  Sovereign  Lord  King  Edward, 
directed  to  the  Commissioners  therein  named,  and  an  order 

of  made  to  inquire  whether  of  in  the 

county  of  be  a  lunatic  or  not.     These  are  to  will  and  require 

you  to  produce  before  the  said  Commissioners,  or  one  of  them,  the  said 
at  the  execution  of  the  said  inquiry  at  the  house  (see  Foi'in 
of  Precept  to  Sheriff,  ante),  there  to  be  examined  touching  the  matters 
aforesaid,  and  you  are  to  give  \hin{\  notice  accordingly,  as  also  to  any 

1  Foreign  affidavits  should  be  either  filed  or  made  exhibits  {Ex  parte  Hewit- 
«on,  1862,  1  W.  R.  68). 
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other  person  or  persons  who  are  guardians  of  [him]  or  trustees  of  [his] 
estate  that  they  may  appear  in  [his]  defence  if  they  shall  think  fit. 

Given  under  the  hand  and  seal  of  me  ,  ,  Esquire,  one  of  the 

said  Commissioners,  this  day  of  19     . 

To  or  such  other  person  or 

persons  as  now  have  the  said  L.S. 

in  their  custody  or  power. 


Summons  to  Witness. 

By  virtue  {down  to)  be  a  lunatic  or  not  (see  Summons  to  Produce 
Lunatic,  ante). 

These  are  to  will  and  require  you  that  you  personally  be  and  appear 
before  the  said  Commissioners,  or  one  of  them,  on  &c.  (see  preceding  farm)^ 
then  and  there  upon  your  oath  to  testify  the  truth  according  to  your 
knowledge  touching  the  lunacy  of  the  said  and  all  such 

matters  as  shall  be  demanded  of  you  by  virtue  of  the  said  commission 
and  order.     Hereof  fail  not  at  your  peril. 

Given  under  the  hand  and  seal  of  me,  ,  Esquire,  one  of  the 

said  Commissioners,  this  day  of  one  thousand  nine  hundred 

and 

To,  &c.  L.S. 

Oath  of  Foreman  of  Jury. 

You  shall  well  and  truly  inquire  of  the  lunacy  of  A.  B.  by  virtue  of 
His  Majesty's  Commission  and  the  order  just  read,  and  of  all  such  other 
matters  and  things  as  shall  be  given  you  in  charge  by  virtue  of  such 
Commission,  and  a  true  verdict  give  according  to  the  evidence. 

So  help  you  God. 


Oath  of  Remainder  of  Jury. 

The  same  oath  your  foreman  hath  taken  on  bis  part  you  and 
each  of  you  shall  well  and  truly  observe  and  keep  on  your  respective 
parts. 

So  help  you  God. 

Oath  of  Witness. 

The  evidence  you  shall  give  to  the  Court  and  jury  sworn  touching 
this  inquiry  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 

So  help  you  GU)d. 

Oath  of  Interpreter. 

You  shall  well  and  truly  interpret  to  the  witness  all  such  questions 
as  shall  be  demanded  of  (him  or  her)  by  virtue  of  this  commission  and 
{his  or  her)  answer  thereto. 

So  help  you  God. 
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Affirmation  of  Quaker  Juror  or  Juror  having  no 
Eeligious  Belief.  1 

I,  C.  D.,  do  solemnly,  sincerely,  and  truly  affirm  and  declare  that 
I  will  well  and  truly  inquire  of  the  lunacy  of  A.  B.  by  virtue  of  His 
Majesty's  Commission  and  order  just  read,  and  of  all  such  other  matters 
and  things  as  shall  be  given  me  in  charge  by  virtue  thereof,  and  a  true 
verdict  give  according  to  the  evidence. 


Affirmation  of  Quaker  Witness  or  Witness  having  no 
Eeligious  Belief. 

I,  C.  D.,  do  solemnly,  sincerely,  and  truly  affirm  and  declare  that 
the  evidence  I  shall  give  the  Court  and  jury  touching  this  inquiry  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 


Form  of  Inquisition  (without  a  Jury). 

Filed  th  1896. 

County  of  London  to  wit. — An  inquisition  taken  at  the  , 

situate  at  in  the  county  of  London,  this  th  day  of 

in  the  year  of  the  reign  of  our  Sovereign  Lord 

King  Edward,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  King,  Defender  of  the  Faith,  one  thousand  nine 
hundred  and  ,  by  ,  one  of  the  Commissioners  of  our 

said  Lord  the  King,  by  virtue  of  His  Majesty's  General  Commission 
under  the  Great  Seal  of  Great  Britain  bearing  date  at  Westminster  the 
th  day  of  one  thousand  nine  hundred  and  , 

to  ,  and  ,  the  Masters  in  Lunacy,  directed,  and 

under  an  order  of  the  Eight  Honourable  the  Lord  Justice 
made  on  the  th  day  of  one  thousand  nine  hundred 

and  ,  which  order  is  to  this  inquisition  annexed,  to  inquire 

concerning  the  alleged  lunacy  of  J.  C,  residing  at  aforesaid. 

He,  the  said  ,  having  personally  examined  the  said  J.  C.  and 

taken  evidence  and  called  for  information  to  ascertain  whether  or  not 
the  said  J.  C.  is  of  unsound  mind,  so  that  she  is  not  sufficient  for  the 
government  of  herself,  her  manors,  messuages,  lands,  tenements,  goods, 
and  chattels,  and  the  said  certifies  the  same  accordingly. 

In  testimony  whereof  the  said  has  to  this  first  above-written 

inquisition  set  his  name  and  seal,  the  day  and  year. 


Seal. 


1  Cp.  Oaths  Act,  1888,  62  Vict.  c.  10. 
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Form  of  Inquisition  (with  a  Jury). 

County  of  London  to  wit — {down  to)  residing  at  aforesaid 

{same,  mutatis  mutandis,  as  in  p-eceding  foi'm)  upon  the  oath  of  [set  out 
names  of  jury],  good  and  lawful  men  of  the  said  county  of  London,  who, 
being  sworn  and  charged  upon  their  oath,  say  that  the  said  J.  G.  H.,  at 
the  time  of  taking  this  inquisition,  is  a  person  of  unsound  mind,  so  that 
he  is  not  sufficient,  &c.  {as  in  p-eceding  form). 

In  testimony  whereof  as  well  the  said  Commissioner 

as  the  jurors  aforesaid  have  to  this  inquisition  set  their  seals  on 
the  day  of  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and 


Seals  of  Jurymen, 


Order  for  Inquiry  before  Judge  of  the  High  Court. 

{Cp.  sec.  94  of  the  Act  of  1890.) 

{Re  Scott,  1884,  27  Ch.  D.,  at  p.  116.) 

Now  I  do  order  that  all  future  proceedings  under  the  said  order  of 
Feb.  4,  19  ,  so  far  as  it  directs  the  inquiry  to  be  held  by  one  of  the 
Masters  in  Lunacy,  be  stayed,  and  I  do  order  that  the  inquiry  concern- 
ing the  alleged  lunacy  of  the  said  G.  G.  Scott  shall  be  had  and  made 
before  a  good  jury ;  and  do,  pursuant  to  the  provisions  of  (the  Lunacy 
Act,  1890)  order  and  direct  that  such  inquiry  be  made  under  an  issue  to 
be  tried  in  Her  Majesty's  High  Court  of  Justice,  in  the  Queen's  Bench 
Division  of  the  said  Court,  and  that  the  question  in  such  issue  shall  be 
whether  the  said  G.  G.  Scott  is  a  person  of  unsound  mind  and  incapable 
of  managing  himself  or  his  affairs. 

Petition  of  Lunatic  so  Found  for  Liberty  to  Traverse 
Inquisition. 

(Adapted  from  Re  Chapman,  alias  Dunn,  August  1,  1829.) 

In  the  matter  of  A.  B.,  a  person  found  lunatic 
by  inquisition. 
I  To  the  Right  Honourable 

The  humble  petition  of  the  said  A.  B.  showeth — 

1.  That  by  an  order  made  in  this  matter  on  the  day  of 
i  19  by  it  was  ordered  that  an  inquisition  should  be 
(                held  to  inquire  of  the  lunacy  of  your  petitioner. 

2.  That  by  the  inquisition  held  in  pursuance  of  the  said  order  on 
the  day  of  19  it  was  found  that  your  petitioner  was 
a  person  of  unsound  mind. 

3.  That  your  petitioner  is  advised  that  the  finding  aforesaid  was 
contrary  to  the  evidence  adduced  on  the  part  of  your  petitioner; 

VOL.  Vlll.  31 
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or 
That  your  petitioner  is  greatly  aggrieved  and  prejudiced  by  the 
said  order  and  the  return  of  the  said  inquisition,  and  that  your  peti- 
tioner is  of  sound  mind  and  perfectly  competent  and  sufficient  for  the 
government  of  himself  and  his  property. 

Your  petitioner  therefore  most  humbly  prays  your  Lordship 
that  he  may  be  at  liberty  to  traverse  the  aforesaid  inquisi- 
tion, or  that  your  Lordship  will  be  pleased  to  make  such 
further  or  other  order  in  the  premises  as  to  your  Lordship 
shall  seem  just. 
And  your  petitioner  will  ever  pray. 
Dated 

Petition  by  Husband  of  Lunatic  for  Liberty  to  Traverse. 

In  the  matter  of  R.  B.,  otherwise  R.  N.,  a  person 
found  lunatic  by  inquisition. 
To  the  Right  Honourable 

The   humble   petition  of  R.  N.,  the   husband   of   the  said   R.  B., 
showeth — 

1.  That  by  an  order  made   in   this  matter  on   the  day  of 

19       by  it   was    ordered    that    an    inquisition 

should  be  held  to  inquire  of  the  lunacy  of  the  said  R.  B. 

2.  That  by  the  inquisition  held  in  pursuance  of  the  said  order,  the 
said  R.B.  was  found  to  be  a  person  of  unsound  mind. 

3.  {See  pararaph  3  in  preceding  Form.) 

Your  petitioner  therefore  prays  your  Lordship  that  he  may  be 
at  liberty  to  traverse  the  said  inquisition,  or  that  your 
Lordship  will  be  pleased  to  make  such  further  or  other 
order  herein  as  to  your  Lordship  may  seem  meet. 

And  your  petitioner 
Dated  i 

Order  on  Petition. 

7th  December  19     . — Let  all   parties  concerned   attend   me  in   the 
matter   of   this   petition   on   the  ,   hereof  give 

notice   forthwith ;   and  a  caveat  having  been  entered  by  C.   D.,  let 
notice  hereof  be  forthwith  given  to  the  said  C.  D. 

Affidavit  of  Physician  in  support  of  Petition  for  Leave 
to  Traverse. 

(See  Rules  in  Lwnacy  1892,  rr.  85-92,  ante,  as  to  requisites  of  affidavits.) 

In  Lunacy. 

In  the  matter  of  A.  B.,  a  person  found  to  be 
of  unsound  mind. 
I,  J.  H.,  bachelor  (or  doctor)  of  medicine  of  ,  residing  at 

{trvs  place  of  abode)  make  oath  and  say — 

1.  I  have  been  in  practice  as  a  physician  for  years  last 

past  and  {state  special  experience  as  regards  insanity). 
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2.  I  visited,  and  carefully  examined,  the  said  A.  B.  on  the 

<3ays  of  19       at  for  the   purpose  of  ascertaining 

whether  the  said  A.  B.  was  of  sound  or  unsound  mind. 

3.  I  found  the  state  of  the  said  A.  B.  to  be  as  follows : 

4.  From  the  investigations  so  made  by  me  upon  the  above-mentioned 
days,  I  am  fully  satisfied  that  the  said  A.  B.  is  of  sound  mind  and 
understanding  and  competent  to  the  management  of  his  person  and 
property. 

Sworn,  &c.  j^  jj^ 


Order  giving  Liberty  to  Traverse. 

(Cp.  Re  Cumming,  1852,  1  De  G.,  M.  &  G.,  at  p.  559.) 

In  Lunacy. 

In  the  matter  of  C.  C.  a  person  found  to  be  of 
unsound  mind. 

Whereas  the  above-named  C.  C.  did  on  the  day  of 

last  prefer  her  petition  in  the  said  matter,  stating,  as  therein  is  stated, 
and  praying,  &c.  Whereupon  all  parties  concerned  were  ordered  to 
attend  on   the   matter   of   the   said   petition   on   the  day   of 

,  whereof  notice  was  given  forthwith,  and  a  caveat  having 
been  entered  against  any  proceedings  in  this  matter  without  notice  to 
J.  T.,  solicitor  for  T.  C.  H.  and  C.  E.  J.,  the  children  and  only  next  of 
kin  of  the  said  C.  C,  notice  of  the  said  petition  was  directed  to  be 
given  to  the  said  J.  T.,  and  the  said  petition  having  come  on  to  be 
heard  before  the  Lords  Justices  on  the  day  of  last.  .  .  . 

Now,  upon  hearing  the  said  petition  read,  and  upon  hearing  counsel  for 
the  petitioner  and  for  the  said  ,  and  the  said  C.  G.  having, 

in  pursuance  of  the  Lord  Chancellor's  order  in  this  behalf,  personally 
attended  him  and  been  examined  by  him  as  to  her  wish  to  traverse  the 
said  inquisition,  and  having  expressed  her  wish  so  to  do,  and  it  appear- 
ing to  him  upon  such  examination  that  the  said  C.  C.  was  mentally 
competent  to  form  and  express  such  wish  as  aforesaid,  we  do  think  fit 
to  and  do  hereby  declare  that  under  the  circumstances  aforesaid  the  said 
C.  C.  is  entitled  as  of  right  to  traverse  the  aforesaid  inquisition,  and  we 
do  hereby  order  that  she  be  at  liberty  to  traverse  the  same  accordingly ; 
and  we  do  hereby  further  order  that  the  traverse  be  tried  before  a  special 
jury  of  the  county  of  Middlesex  within  six  calendar  months  from  the 
date  of  this  order,  and  be  returned  within  one  month  after  trial ;  and 
we  do  hereby  further  order  that  in  case  any  taxation  of  costs  in  this 
matter  shall  be  hereafter  ordered,  not  more  than  two  counsel  on  each 
side  be  allowed  for  on  the  hearing  of  this  petition  ;  .  .  .  and  we  do 
hereby  further  order  that  so  much  of  the  said  petition  as  prays  for 
stay  of  proceedings  in  this  matter  do  stand  over. 
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Petition  for  Supersedeas. 
In  Lunacy. 

In  the  matter  of  A.  B.,  late  a  lunatic. 
To  the  Right  Honourable 

The  humble  petition  of  the  above-named  A.  B.,  presently  residing 
with  ,  showeth — 

[State  in  separate  paragraphs  (1)  making  of  order  for  inquisition,  (2) 
execution  of  inquisition  and  finding,  (3)  Master's  repoi't  and  appointment  of 
committees.'] 

4.  That  the  costs,  charges,  and  expenses  of  and  incidental  to  the 
making  of  the  order  for  the  said  inquisition  and  the  execution  thereof, 
and  the  costs,  charges,  and  expenses  of  almost  all  the  proceedings  which 
have  been  had  in  this  matter  have  been  paid  out  of  your  petitioner's 
estate. 

5.  That  the  said  {committees)  have  not  yet  rendered  or  passed  a 
final  account  as  such  committees  as  aforesaid,  and  the  last  account 
passed  by  them  as  such  committees  is  not  carried  beyond  the  month 
of  19     . 

6.  That  there  is  in  the  hands  of  the  said  {committees)  a  considerable 
sum  arising  from  the  said  estate,  and  more  than  sufficient  to  satisfy  any 
costs,  charges,  or  expenses,  to  the  payment  of  which  they,  or  either  of 
them,  are,  or  is,  or  may  be  entitled,  and  on  their  rendering  or  passing 
a  true  and  final  account,  and  after  all  such  allowances  shall  have  been 
made  to  them  in  respect  of  costs,  charges,  and  expenses,  or  otherwise  as 
they  or  either  of  them,  are,  or  is,  or  may  be  entitled  to  as  such  com- 
mittees as  aforesaid,  a  balance  will  appear  to  be,  and  be  found,  due  from 
them. 

7.  That  your  petitioner  has  been  perfectly  restored  to  his  sound  state 
of  mind  and  understanding  for  the  space  of  twelve  calendar  months  now 
last  past  and  upwards,  and  is  desirous  that  the  said  commission  should 
be  now  superseded. 

Your  petitioner  therefore  humbly  prays  your  Lordship  that  he  may 
be  at  liberty  to  attend  in  open  court  for  the  purpose  of  being 
examined  as  to  his  soundness  of  mind  and  competency  of  under- 
standing for  ordering  and  managing  his  person  and  estate.  And 
that  the  said  inquisition  and  all  proceedings  thereunder  may  be 
forthwith  superseded  and  determined,  and  that  a  supersedeas  for 
that  purpose  may  issue,  and  that  it  may  be  referred  to  ...  to 
tax  all  parties  the  costs,  charges,  and  expenses  of  and  incidental 
to  this  application,  and  that  the  same,  when  so  taxed,  may  be 
paid  out  of.  And  that  upon  payment  thereof  the  recognisance 
entered  into  by  the  said  {coTiimiitee  of  the  estate)  and  his  sureties 
may  be  delivered  up  to  be  vacated  and  cancelled,  or  that  your 
Lordship  will  be  pleased  to  make  such  further  or  other  order 
in  the  premises  as  to  your  Lordship  shall  seem  fit. 

And  your  petitioner  will  ever  pray. 

Signed  by  the  said  A.  B.,  the  petitioner, 
in  the  presence  of  E.  F.,  his  solicitor  in 
the  matter  of  the  petition. 
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Answer. 
8ih  August  19         .—Let  all  parties  concerned  attend  me  on   the 
matter  of  this  petition  on  the  ,  hereof  give  notice 

forthwith. 


Affidavit  of  Wife  in  Support  of  Petition  for  Supersedeas 

BY  Husband. 
In  Lunacy. 

In  the  matter  of  E.  F.,  late  a  lunatic. 
I,  C.  F.,  of  (true  place  of  abode),  wife  of  the  above-mentioned  E.  F., 
make  oath  and  say — 

1.  That  on  the  day  of  19  an  order  for  an 
inquisition  was,  on  my  petition,  issued  to  inquire  of  the  said  E.  F., 
who  was  thereupon,  on  inquisition  taken,  found  and  declared  to  be 
a  lunatic. 

2.  The  said  E.  F.  was,  at  the  time  of  the  said  inquisition  being 
taken,  confined  in 

3.  In  the  month  of  19  the  said  E.  F.  recovered  his 
senses  and  became  of  sound  mind. 

4.  I  believe  the  said  E.  F.,  to  be  now  perfectly  recovered  and  fully 
capable  of  managing  himself  and  his  affairs. 

Sworn,  C.  F. 


Fo7'  Affidavit  of  Physician,  &c.,  adapt  Affidavit  in  support 
of  Petition  for  Inquisition. 

Order  for  Supersedeas. 

In  Lunacy. 

In  the  matter  of  A.  B.,  late  a  person  of  unsound  mind. 

Whereas  (recite  fact  and  prayer  of  petition,  counsel  appearing  for  parties, 
and  committees  of  person  and  estate).  Now,  upon  reading  the  said  petition, 
and  also  the  several  affidavits  filed  in  support  of  this  application,  and 
the  said  A.  B.  having  this  day  attended  and  been  personally  examined 
by  me,  and  appearing  to  be  in  a  sound  state  of  mind  and  understanding, 
I  do  think  fit,  and  hereby  order  the  order  for  an  inquisition  which  issued 
in  the  matter  of  the  said  A.  B.,  and  the  inquisition  taken  thereon,  and 
all  proceedings  under  the  said  inquisition,  or  relating  thereto,  be  forth- 
with superseded  and  determined.  And  I  do  think  fit,  and  hereby 
further  order,  that  it  be  referred  to  to  tax  the  reasonable  and 

proper  costs,  charges,   and   expenses   (and  so  on,  following  the  prayer 
of  the  petition,  ante  p.  484). 

Writ  of  Supersedeas  (before  any  Grant  to  Committees). 

Edward  the  Seventh,  by  the  Grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond 
the  Sea,  King,  Defender  of  the  Faith,  to  all  to  whom  these  our  present 
letters  shall  come,  greeting:  Whereas,  by  a  certain  inquisition  taken 
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at  on  by  virtue  of  in  that  behalf,  duly 

made  and  issued  to  inquire  (amongst  other  things)  of  the  lunacy  of  A.  B., 
of  .     It  was  found  (amongst  other  things)  that  the  said  A.  B. 

was  at  the  time  of  taking  the  said  inquisition  a  lunatic,  so  that  she  was 
not  sufficient  for  the  government  of  herself  and  her  estate,  as  by  the 
same  inquisition  (amongst  other  things)  remaining  on  record  may  more 
fully  appear ;  but,  upon  full  examination  in  our  Court  of  Chancery  before 
us  had  in  this  behalf,  it  sufficiently  appears  to  us  that  the  said  A.  B.  is 
recovered  of  her  lunacy  aforesaid,  and  is  of  sound  mind,  memory,  and 
understanding,  so  that  she  is  sufficient  for  the  government  of  herself 
and  her  estate ;  and  we,  in  this  behalf,  being  willing  that  what  is  just 
and  right  be  done  to  the  said  A.  B. :  Know  ye  therefore  that  we,  for 
and  in  consideration  that  the  said  A.  B.  now  is  not  a  lunatic,  but  of 
sound  mind,  sane  memory,  and  understanding,  and  for  divers  other  good 
causes  and  considerations  us  in  this  behalf  especially  moving,  have  super- 
seded and  determined,  and  by  these  presents  do  supersede  and  determine, 
the  aforesaid  commission  .  .  .  and  the  aforesaid  inquisition  and  all 
other  proceedings  thereupon  had  and  made,  and  all  and  singular  the 
same,  to  all  intents  and  purposes  whatsoever,  we  annul,  make  void,  and 
fully  discharge  by  these  presents. — In  testimony  whereof  we  have  caused 
these  our  letters  to  be  made  patent.  Witness  ourself  at  Westminster 
the  day  of  in  the  year  of  our  reign. 


Writ  of  Supersedeas  (after  the  Grant  to  Committee). 

Edward  {down  to)  may  more  fully  appear  {see  preceding  Fo^m),  for 
the  tuition  of  whom  and  the  management  of  his  estate  it  belongs  to  us 
to   provide.      And   whereas   by  our  letters  patent,  bearing   date   the 
day  of  in  the  year  of  our  reign,  we  did  give, 

commit,  and  grant  unto  C.  D.  of  the  custody  of  the  person,  tuition, 
regulation,  and  government  of  the  said  A.  B.  To  have  and  to  hold 
the  aforesaid  custody  of  the  person,  tuition,  regulation,  and  government 
of  the  said  A.  B.  from  the  date  thereof  so  long  as  it  should  please  us 
during  the  lunacy  of  the  said  A.  B.  And  whereas  by  our  same  letters 
patent  we  did  give,  commit,  and  grant  unto  the  said  C.  D.  the  custody, 
regulation,  occupation,  disposition,  and  receipt,  as  well  as  of  all  manors, 
messuages,  lands,  tenements,  houses,  farms,  revenues,  services,  and 
hereditaments,  with  the  appurtenances,  and  of  all  rents,  revenues,  and 
profits  thereof  which  the  aforesaid  A.  B.  had,  or  ought  to  have,  in 
possession  or  reversion,  as  also  the  custody  and  government  of  all  the 
goods  and  chattels,  farms,  stock  of  cattle,  wealth,  plate,  debts,  money, 
jewels,  traffic,  merchandises,  and  other  commodities  and  profits  whatso- 
ever to  the  said  A.  B.  belonging,  or  in  any  manner  appertaining,  and 
also  the  use  and  negotiation  of  the  same.  To  have  and  to  hold  the 
aforesaid  custody,  regulation,  occupation,  disposition,  and  receipt  of  the 
aforesaid  manors,  messuages,  lands,  tenements,  houses,  farms,  goods,  and 
chattels,  and  the  rest  of  the  premises  of  the  said  A.  B.  from  the  date 
thereof,  so  long  as  it  should  please  us  during  the  lunacy  of  the  said  A.  B., 
or  to  the  uses  and  intents  and  under  the  provisoes  in  the  same  letters 
patent  contained  and  specified,  as  by  the  same  letters  patent  (amongst 


LUNACY— FOEMS  487 

other  things)  remaining  on  record  may  more  fully  appear.  But  because 
{d(non  to)  have  revoked,  determined,  and  superseded  {see  preceding  Form\ 
and  by  these  presents  do  revoke,  determine,  and  supersede  the  letters 
patent  aforesaid  and  the  several  grants  thereby  made  to  the  said  C.  D. 
as  aforesaid,  and  all  and  singular  in  the  same  letters  patent  contained 
and  specified,  to  all  intents  and  purposes  whatsoever,  and  all  and  singular 
the  same,  we  annul  and  make  void  by  these  presents;  and  also  the 
aforesaid  C.  D.  from  the  custody,  regulation,  occupation,  disposition,  and 
receipt  of  the  aforesaid  manors,  messuages,  lands,  tenements,  houses, 
farms,  goods  and  chattels  of  the  said  A.  B.,  and  all  and  singular  other 
the  premises,  we  fully  discharge  by  these  presents,  requiring  that  the 
aforesaid  C.  D.  shall  by  no  means  suffer  any  person  or  persons  to  inter- 
meddle touching  the  said  A.  B.  or  his  estate  for  the  future.  And  the 
said  A.  B.  to  the  regimen  and  government  of  himself  and  all  his  are 
full  restored  by  these  presents. — In  testimony  whereof  {see  preceding 
Form). 


Exemplification  of  Inquisition  from  England  to  Ireland. 

Edward,  &c.,  to  our  Chancellor  of  that  part  of  our  said  United 
Kingdom  called  Ireland,  greeting :  We  send  to  you  enclosed  in  these 
presents  the  transcript  of  a  certain  inquisition  taken  at  in 

the  county  of  the  day  of  in  the 

year  of  our  reign  and  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  by  Esquire,  one  of  our  Commis- 

sioners by  virtue  of  our  General  Commission  under  the  Great  Seal  of 
Great  Britain,  bearing  date  at  Westminster  the  day  of 

19     ,  to  Esquires,  the  Masters  in  Lunacy,  directed  and  under 

an  order  of  the  Eight  Honourable  the  Lord  Justice  made  on  the 

day  of  19     ,  and  which  order  is  to  the  said  inquisition 

annexed,  to  inquire  concerning  the  alleged  lunacy  of  residing  at 

in  the  county  of  ,  together  with  the  said  order  and 

the  return  thereon,  and  now  in  our  Supreme  Court  of  Judicature  at  the 
Eoyal  Courts  of  Justice,  London,  remaining  of  record,  commanding  you 
that  having  inspected  the  transcript  aforesaid  you  should  cause  to  be 
further  done  thereon  that  which  of  right  and  according  to  the  law  and 
custom  of  our  said  United  Kingdom  you  shall  see  fit  to  be  done. — 
Witness  ourself  at  Westminster  the  day  of  in  the 

year  of  our  reign. 


Then  follow— 

Copy  of  order  of  the  Lord  Justice,  and  return  thereon. 

Copy  of  inquisition,  and  then  the  following  certificate  is  added 

at  the  foot : — 
Examined  with  the  original  record  in  the  Crown  Office  depart- 
ment of  the  Central  Office  of  the  Supreme  Court  this 
day  of  19     . 

{Signature  of  Chief  Clerk), 
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Exemplification  of  Irish  Inquisition. 

Edward,  &c.,  to  all  to  whom  these  presents  shall  come,  greeting : 
"We  have  inspected  certain  orders  of  our  Lord  Chancellor  of  that  part 
of  our  said  United  Kingdom  called  Ireland  (entrusted  by  virtue  of  our 
sign  manual  with  the  care  and  commitment  of  the  custody  of  the  persons 
and  estates  of  persons  found  idiot,  lunatic,  or  of  unsound  mind),  in  the 
words  following : — 

In  Lanacy  {set  out  the  orders). 

And  we  have  further  inspected  an  order  of  our  said  Chancellor 
entrusted  as  aforesaid,  bearing  the  date  the  day  of 

,  whereby  amongst  other  things  it  was  ordered  that  S.  G.,  as  com- 
mittee of  the  lunatic's  estate,  should  proceed  to  have  the  declaration  in 
lunacy  exemplified.  We  accordingly  have  exemplified  the  said  orders 
by  these  presents,  and  in  testimony  whereof  have  caused  those  our  letters 
to  be  made  patent. — Witness  our  Justices  General  and  General  Governors 
of  Ireland  at  Dublin  this  day  of  ,  in  the 

year  of  our  reign. 

I  certify  the  foregoing  to  the  Eight  Honourable  Lord  High  Chancellor 
of  Great  Britain. 

Examined  by  me, 

J.   M.    COLLES, 

Registrar  in  Lunacy. 

{Impression  of  the  Great  Seal  accompanies.) 


Order  for  Transmission  of  Record  of  Writ  of  Supersedeas 

TO  Ireland. 
In  Lunacy. 

In  the  matter  of  A.  C.  T.,  late  a  person  of 
unsound  mind. 

Whereas,  &c.  Now,  &c.  We  do  order  that  the  proper  officer  for 
that  purpose  do  forthwith  transmit  a  transcript  of  the  record  of  the 
writ  of  supersedeas  of  the  lunacy  of  the  said  A.  C.  T.  to  the  Registrar 
in  Lunacy  in  Ireland,  to  be  entered  as  of  record  there  for  the  purposes 
of  the  Lunacy  Act,  1890. 

Form  of  First  Summons  in  Cases  under  Inquisition. 

In  Lunacy. 

In  the  matter  of  A.  B.,  a  person  of 
unsound  mind. 

Let  all  persons,  &c.,  on  the  part  of  C.  D.,  the  petitioner 

for  the  order  for  inquiry  in  this  matter. 

1.  That  E.  F.  may  be  appointed  committee  of  person. 

2.  That  G.  H.  may  be  appointed  committee  of  estate. 

3.  That  £  per  annum  may  be  allowed  for  the  maintenance 
of  the  said  A.  B.  from  19     . 
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4.  That  £  due  for  the  past  maintenance  of  the  said  A.  B. 
to  such  last-mentioned  date  may  be  paid  out  of 

5.  That  the  costs  of  the  said  applicant  and  next  of  kin  attendiDg 
may  be  taxed  and  paid  out  of 


Form  of  Account  by  Committee  of  the  Person. 


LoED  Chancellor's  Visitors'  Office, 
Royal  Codbts  of  Justice, 

Strand,  London,  W.C, 

19      . 

The  sum  allowed  to  you  as  committee  of  the  person  of  M 
for  his  maintenance  as  supplied  to  the  Visitors  by  the   Masters  in 
Lunacy,  and  as  ordered,  is  <£  per  annum. 

I  am  directed  by  the  Board  of  Visitors  to  request  that  you  will 
be  so  good  as  to  supply  me  with  a  statement  of  the  manner  in  which 
this  sum  has  been  expended  during  the  year  from  January  1  to 
December  31,  19     . — I  am,  your  obedient  servant, 


0.  E.  Dickinson,  Secretary. 


Committee  of  the  Person. 


The  Fcyrm  of  Statement  to  he  filled  up  and  returned  is  given  on  the  other 
side  of  this  letter.     The  Fm^m  itself  must  he  returned ;  not  a  copy  of  it. 

Form  of  Statement  to  be  returned  to  the  Visitors,  to  which  may  be 
added  any  other  other  items  or  remarks  by  way  of  further  explanation 
the  committee  may  wish  to  make. 


Sum  allowed  for  the  main  "^ 
tenance  of  M 
for    the    year 
19 


ending 


Paid   for   board,   resid-| 
ence,  washing,  &c.    ./ 

Medical    and    other 
attendance 

Clothes 

Visits  to  seaside    . 


:) 


Carriage  exercise,  or| 
other  recreation         ./ 

Committee's  visits,  and| 
incidental  expenses   ./ 

Balance  in  hand  (if  any)l 
on  the  year's  account,  V 
19  .        .         .) 
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Instructions  for  Security  of  Receiver. 

In  Lunacy. 

In  the  matter  of  ,  a  person  of  unsound 

mind,  not  so  found  by  inquisition. 

Instructions  for  Security  of  Receiver. 

The  Receiver  is  of  in  the  county  ot 

The  sureties  proposed  are  of  in  the  county  of 

and  of  in  the  county  of 

The   present  residence  of  the  lunatic  is  in  the  county 

of 

The  date  of  the  order  (left  herewith)  appointing  the  Receiver  is  the 

day  of  19     . 

Dated  this  day  of  19     . 

Solicitor  for  the  Receiver. 
Penalty,  £ 

Affidavit  on  Committee's  Account  (Lunatic  so  Found). 

In  the  matter  of  ,  a  person  of  unsound 

mind. 

the  committee       of  the  person  and  estate  of  the 
above-named  make         oath  and  say  that  the  foregoing  account 

doth,  to  the  best  of  knowledge  and  belief,  contain  a  just  and  true 

account  of  the  several  sums  of  money  which  have  been  received,  retained, 
and  paid  by  ,  or  by  any  other  person  or  persons  whomsoever,  by 

order  or  for  use  on  account  of  the  said  or  h 

estate,  from  the  day  of  19     ,  to  the  day  of 

19  .  And  that  the  several  sums  of  money  in  the  said  account 
mentioned  to  have  been  retained,  paid,  and  allowed  have  been  really 
retained,  paid,  and  allowed  for  the  several  purposes  in  the  said  account 
mentioned,  and  that  all  the  matters  and  things  therein  stated  are  true, 
and  that  there  is  no  error  or  omission  in  the  said  account,  to  the  best 
of  knowledge  and  belief.     And  further  say  that  and 

sureties  are  living,  and  that  neither  of  them  has  been  declared 
bankrupt,  nor  compounded  with  his  creditors. 

Sworn 


{ 


Affidavit  on  Account  of  Person  Appointed  to  Exercise 
Powers  of  Committee  (Lunatic  not  so  Found). 

In  the  matter  of  ,  a  person  of  unsound 

mind,  not  so  found  by  inquisition. 

I,  the  person  appointed  by  an  order  in  this  matter  to 

exercise  certain  of  the  powers   of  a  committee  of  the  estate  of  the 
above-named  make  oath  and  say  that  the  foregoing  account 

doth,  to  the  best  of  knowledge  and  belief,  contain  a  just  and  true 
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account  of  the  several  sums  of  money  which  have  been  received 
retained,  and  paid  by  ,  or  by  any  other  person  or  persons  whom- 
soever,  by         order  or  for  use  on  account  of  the  said  or 

h       estate,  from  the  day  of  19     ,  to  the  day  of 

19  .  And  that  the  several  sums  of  money  in  the  said  account 
mentioned  to  have  been  retained,  paid,  and  allowed  have  been  really 
retained  and  paid  for  the  purposes  therein  mentioned,  and  that  all  the 
matters  and  things  therein  stated  are  true,  and  that  there  is  no  error 
or  omission  in  the  said  account,  to  the  best  of  knowledge  and 

belief.     And  further  say  that  and  sureties  are 

living,   and   that   neither   of   them   has   been   declared   bankrupt  nor 
compounded  with  his  creditors. 

Sworn 


{ 


Affidavit  of  Committee  in  Lieu  of  Account.* 

In  Lunacy. 

In  the  matter  of  ,  a  person  of 

unsound  mind. 

I,  A.  B.,  of,  &c.,  the  committee  of  the  estate  of  the  above-named 
make  oath  and  say,  that  the  whole  of  h    property  is  as  follows : — 

{Here  state  hiefly  the  property.) 

And  that  the  amount  of  the  clear  nett  income  of  the  said  is 

or  thereabouts.     And  that  under  an  order,  bearing  date,  &c., 
the  whole  of  the  income  of  the  said  is  ordered  to  be  retained 

by  me,  and  applied  in  or  for  h  maintenance,  that  I  have  received  no 
money  or  effects  as  such  committee  besides  such  annual  income,  and 
that  the  whole  of  such  income  has  been  duly  paid  or  applied  in  such 
maintenance.     And  I  further  say  that  ,  of,  &c.,  and 

of,  &c.,  my  sureties,  are  living,  and  that  neither  of  them  has  been 
declared  bankrupt  or  compounded  with  his  creditors. 


{ 


Sworn,  &c. 


To  be  sworn  before  a  "  Commissioner  for  Oaths." 

Note. — On  leaving  the  affidavit  take  an  appointment  to  proceed,  and 
leave  the  office  copy  of  the  order  for  maintenance,  and  if  there  be  any 
fund  in  Court,  the  paymaster's  transcript  of  account  and  certificate  of 
such  fund. 

1  This  form  is  in  practice  found  too  narrow  in  its  scope  and  will  probably 
be  revised  and  amended  ere  long. 
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Summons  Under  Section  116. 

In  Lunacy. 

In  the  matter  of  A.  B.,  a  person  alleged  to  be  of 

unsound  mind. 

Let  all  parties  concerned  attend  Master  in  Chambers  at  the 

Royal  Courts  of  Justice,  London,  on  day  the  day  of 

at  o'clock  in  the  noon,  on  the  hearing  of  an 

application  on  the  part  of  C.  D.,  of         (indicate  relationship  or  connection). 

1.  That  may  be  appointed  to  exercise  such  of  the  powers 
of  a  committee  of  estate  as  the  Judge  may  direct. 

2.  That  (here  ask  specific  directions  relating  to  anything  connected  with 
the  case  requiring  a  direction  in  the  proposed  oi'der). 

3. 

4. 

That  the  costs  of,  and  incident  to  this  application  be  taxed  and  paid 
{indicate  in  what  way  these  are  to  he  paid). 

Dated  this  day  of  19     . 

This  summons  was  taken  out  by  of  solicitor  for 

To  {the  summons  should  he  addressed  to  the  alleged  lunatic^ 

and  must  he  personally  served  upon  him  at  least  seven  clear  days  hefore  its 
return). 

Reconveyance  on  Behalf  of  Lunatic  Mortgagee.^ 

This  indenture,   made,  &c.,  between  C.  D.,   of  ,  the  duly 

appointed  committee  of  the  estate  of  A.  B.,  a  person  of  unsound  mind, 
and  the  person  appointed  to  convey  as  hereinafter  mentioned,  of  the 
one  part,  and  E.  F.  (mortgo^gor),  of  ,  of  the  other  part :  Whereas 

{usual  recitals) :  And  whereas,  by  an  order  made  in  the  matter  of  the 
said  A.  B.,  and  in  other  matters,  and  dated  the  day  of 

19  ,  it  was  ordered  (recite  older,  e.g.  as  follows)  that  on  the  said  E.  F. 
paying  into  Court  to  "  the  credit  of  A.  B.,  a  person  of  unsound  mind," 
the  said  principal  sum  of  £  ,  and  paying  the  said  C.  D.,  as 

such  committee  as  aforesaid,  all  interest  due  on  the  said  principal  sum 
of  £  ,  secured  by  the  said  indenture,  dated  ,  the  said 

C.  D.  should  convey  in  the  place  of  the  said  A.  B.  to  the  said  E.  F., 
or  as  he  might  direct,  the  hereditaments  comprised  in  the  principal 
indenture  for  the  estate  vested  in  the  said  A.  B.  as  mortgagee  therein 
discharged  from  the  principal  money  and  interest  thereby  secured,  and 
that  such  reconveyance  be  settled  and  approved  by  the  Masters  in 
Lunacy :  And  whereas,  &c.  (7'ecite  payment  of  principal  into  Court  and 
payment  of  interest  to  CD.):  And  whereas  (recite  Master's  approval).  Now 
this  indenture  witnesseth,  &c. 

In  witness,  &c. 

^  Cp.  sec.  135  of  the  Lunacy  Act,  1890.  In  case  of  reconveyance  the 
lunatic  mortgagee  does  not  reconvey  by  his  committee,  having  regtird  to  tlie 
section  above  referred  to. 
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Conveyance  of  Freeholds  by  a  Lunatic  Vendor— Purchase- 
Money  TO  BE  Paid  into  Court  before  Completion.i 
This  indenture,  made  the  day  of  ,  between  A.  B.,  of 

a  person  of  unsound  mind,  acting  by  C.  D.,  the  duly  appointed  com- 
mittee of  his  estate  (in  case  of  lunatic  not  so  found  hy  inquisUion  :  "  a  person 
of  unsound  mind  not  so  found  by  inquisition,  acting  by  C.  D.,  the 
person  appointed  to  exercise  powers  of  a  committee  of  his  estate  ") 
of  the  one  part,  and  E.  F.  (purchaser)  of  of  the  other  part : 

Whereas  (ordinary  recitals  as  to  title)  :  And  whereas,  by  an  order  dated 
the  day  of  19     ,   made  in  the  matter  of  the  lunacy 

of  the  said  A.  B.,  it  was  ordered  that  upon  the  lodgment  of  £ 
(purchase  money)  in  Court  (recite  oi'der). 

And  whereas  ,  Esq.,  K.C.,  one  of  the  Masters  in  Lunacy,  has 

settled  and  approved  these  presents  as  a  proper  conveyance  of  the  said 
premises  to  be  executed  in  pursuance  of  the  said  order,  and  in  testimony 
of  such  his  approval  the  seal  of  the  said  Masters  has  been  affixed  in  the 
margin  hereof:  And  whereas  the  said  E.  F.  did  on  the  day 

of  19      pay  into  Court  the  said  sum  of  £  to  the 

credit  of  "A.  B.,  a  person  of  unsound  mind,"  "proceeds  of  real  estate" 
(or  the  credit  mentioned  in  the  order) :  Now  this  indenture  witnessteh  that, 
in  pursuance  of  the  said  agreement  and  order,  and  in  consideration  of 
the  sum  of  £  ,  the  said  A.  B.,  acting  by  the  said  C.  D.,  as 

aforesaid,  as  beneficial  owner,  does  hereby  grant  unto  the  said  E.  F. 
and  his  heirs  all  that,  &c.     To  hold,  &c. 

(Covenants  and  acknowledgments^  if  any,  by  vendor  are  to  he  made  in  the 
name  of  A.  B,,  "  acting  as  aforesaid.") 

In  WITNESS,  &c. 

Lease  (Lunatic  Lessor)  for  Seven,  Fourteen,  or  Twenty- 
One  Years.2 

Eecitals. 

This  indenture,  made  the  day  of  19     ,  between 

A.  B.,  of  ,  a  person  of  unsound  mind,  acting  by  C.  D.,  of  , 

the  committee  of  his  estate,  hereinafter  called  the  lessor,  of  the  one 
part,  and  E.  F.,  of  ,  hereinafter  called  the  lessee,  of  the  other 

part:   Whereas,  by  order  dated   the  day   of  19     , 

made  in  the  matter  of  the  lunacy  of  the  said  A.  B.,  it  was  ordered 
(recite  paragraph  of  order  as  to  lease)  that  the  said  A.  B.,  as  such  committee 
as  aforesaid,  should  be  at  liberty  in  the  name  and  in  the  behalf  of  the 
said  A.  B.  to  grant  to  the  said  lessee  a  lease  of  the  messuage  and 

1  Stock  should  not  be  sold  to  raise  purchase  money  till  conveyance  is 
settled  {re  Meux,  1866,  W.  N.  1866,  83). 

2  An  easement  of  carrying  waterpipes  under  land  of  which  a  lunatic  has 
a  term  of  years  cannot  be  authorised  under  sec.  120  (d)  of  Act  of  1890,  anU 
(Re  Arnott,  1891,  35  S.  J.  623).  The  consent  of  the  Court  is  necessary  to  sale 
of  ecclesiastical  lease  in  the  case  of  a  lunatic  so  found  (Re  Cheshire,  1871,  L.  R. 
7  Ch.  50).  The  conveyance  of  the  undivided  share  of  a  lunatic  tenant  in  tail 
of  property  sold  may  be  effected  by  declaring  the  lunatic  a  trustee  of  tlie  share, 
and  (instead  of  making  a  vesting  order)  appointing  the  chief  clerk  as  a  person 
to  convey  {Caswells  v.  Sheen,  [1893]  W.  N.,  187). 
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premises  hereinafter  more  particularly  described,  for  the  term  and  at 
the  rent  and  upon  the  conditions  hereinafter  mentioned,  and  in  the 
name  and  in  behalf  of  the  said  A.  B.  to  execute  the  said  lease  when 
settled  and  approved  by  the  Masters  in  Lunacy,  on  the  lessee  executing 
a  counterpart  thereof  :  And  whereas  ,  Esq.,  K.C.  {recite  approval 

of  Master  as  in  preceding  form) :    Now  this  indenture  witnesseth. 

Yielding,  &c. 

Covenants,  &c.,  as  in  preceding  form. 

In  witness,  &c. 

Power  of  Attorney — Lunatic  Grantor  Appointing  Attorney 
TO  Arrange  Lunatic's  Business  or  Estate  Abroad.i 

To  all  whom  these  presents  shall  come,  A.  B.,  of  ,  a  person 

of  unsound  mind,  so  duly  found  by  inquisition,  acting  by  C.  D.  of 
,  the  committee  of  his  estate  : 

Sends  greeting. 

Whereas  {recite  that  lunatic  is  entitled  to  business  or  estate) :  And 
whereas  {recite  order  in  lunacy  directing  appointment  of  attorney  and  object 
of  appointment) :  And  whereas  {recite  approval  of  Master  in  usual  form). 

Now  those  presents  witness  that  the  said  A.  B.,  acting  by  the  said 
C.  D.  as  aforesaid,  with  the  approval  aforesaid,  doth  hereby  nominate, 
constitute,  and  appoint,  &c. 

In  witness,  &c. 

Appointment  of  New  Trustees  of  Settlement,  Power  to 
Appoint  Vested  in  Lunatic. 

This  indenture,  made  the  day  of  ,  between  A.  B., 

of  ,  a  person  of  unsound  mind,  so  duly  found  by  inquisition, 

acting  by  C.  D.,  the  duly  appointed  committee  of  his  estate,  of  the  one 
part,  and  E.  F.  of  ,  and  G.  H.  of  {the  new  trustees)^  of  the  other 

part :  Whereas  {recite  settlement):  And  whereas  {recite  deaths  residence  out  of 
jurisdiction,  &c.,  of  retiring  trustees) :  And  whereas,  by  an  order  dated  the 
day  of  19     ,  made  in  the  matter  of  the  lunacy  of  the 

said  A.  B.,  it  was  ordered  {recite  order,  e.g.  as  follows)  that  the  said  C.  D., 
as  such  committee  of  the  estate  as  aforesaid,  be  at  liberty,  in  the  name 
and  on  behalf  of  the  said  A.  B.,  to  exercise  the  power  vested  in  him 
as  hereinbefore  recited  of  appointing,  &c.,  and  that  for  the  purpose 
of  duly  vesting  any  estate  or  interest  in  the  trust  funds  comprised  in 
the  said  settlement  in  the  said  new  trustees  thereof,  the  said  C.  D., 
as  such  committee  as  aforesaid,  should  be  further  at  liberty  in  his  name 
and  on  his  behalf  to  execute  such  deeds  and  instruments  as  might  be 
necessary  and  proper  to  be  settled  and  approved  by  the  Masters  in 
Lunacy :  And  whereas  {recite  property  subject  to  trust) :  And  whereas 
{recite  Master's  approval):  Now  this  indenture  witwQSBQth  {usual  form  of 
appointment  and  declaration,  having  regard  to  Conveyancing  Act,  1881). 

In  witness,  &c. 

1  As  to  inability  of  lunatic  to  execute  power,  see  Antrim  v.  Bucks,  14  &  15 
Car.  II.  C.  C.  17  ;  Bayley  v.  Warhurton,  8  Geo.  ii.  Com.  Rep.  494  ;  Daniel  v. 
Uhley,  11  Car.  i.,  W.  Jones  137  ;  Gibbons  v.  Moidton,  1678,  Finch  346  ;  Rich  v. 
Beaumont,  1727,  6  Bro.  P.  C.  162 ;  Wright  v.  Gadogan,  1766,  1  Br.  P.  C.  486. 


LYING  BY  495 

Summons  Under  Section  330  of  Act  of  1890. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 

Master. 

1894,  W.  No.  359. 
Between  J.  M.  W.,  Plaintiff, 
and 
J.  C.  H.  B.  and  J.  C.  D.,  Defendants. 

Let  all  parties  concerned  attend  the  Master  in  Chambers,  Central 
Office,  Royal  Courts  of  Justice,  Strand,  London,  on  day  the 

^ay  of  at  o'clock  in  the  noon,  on  the 

hearing  of  an  application  on  the  part  of  the  defendants  for  an  order 
that  this  action  be  stayed,  on  the  ground  that  there  is  no  reasonable 
ground  for  alleging  want  of  reasonable  care  on  the  part  of  the  defen- 
dants or  either  of  them  in  respect  of  the  certifying  the  plaintiff  as 
a  lunatic,  or  otherwise  acting  under  the  provisions  of  the  Lunacy  Act, 
1890,  and  on  the  ground  that  it  is  not  alleged  in  the  statement  of  claim 
that  the  defendants  or  either  of  them  acted  otherwise  than  in  good  faith 
and  on  the  ground  that  this  action  is  frivolous  and  vexatious,  or  in  the 
alternative  that  this  action  be  stayed,  unless  and  until  the  plaintiff  do 
pay  into  Court  or  give  security  for  such  sum  as  this  Court  shall  think 
proper  by  way  of  security  for  the  defendants'  costs  of  action. 

And  that  the  costs  of,  and  occasioned  by,  this  application 

Dated  the  day  of 

This  summons  was  taken  out  by  T.  J.  S  of 
in  the  City  of  London. 

Luxemburg".— A  Grand  Duchy,  included  from  1815  to  1866  in 
the  dissolved  Germanic  Confederation :  under  the  Treaty  of  London 
(May  11,  1867,  Hertslet's  Treaties,  vol.  xii.  p.  1200)  it  is  neutral 
territory. 

The  area  of  the  Duchy  is  998  square  miles — about  the  size  of 
"Warwickshire ;  the  ducal  sovereignty,  and  that  of  the  Kingdom  of  the 
Netherlands,  became  severed  on  the  death  of  King  William  in.,  and  the 
accession  of  Queen  Wilhelmina  to  the  Kingdom.  There  is  a  directly 
elected  Chamber  of  Deputies  for  the  Duchy ;  for  commercial  purposes 
Luxemburg  is  within  the  German  Zollverein. 

The  Duchy  is  within  the  International  Union  for  the  protection 
of  Copyright  {q.v.),  but  not  within  that  relating  to  Industrial  Property 
which  governs  relations  as  to  Patents  {q.v.),  Trade  Marks,  and  Copy- 
right in  Designs.  British  Copyright  relations  are  regulated  by  Orders 
in  Council  (St.  R.  &  0.,  Rev.  1904,  vol.  ii.,  "Copyright,"  pp.  10,  13). 

Extradition  {q.v.)  is  regulated  by  Treaty  of  November  24,  1880 
{ibid.,  vol.  v.,  "Fugitive  Criminal,"  p.  141). 

Lying  about. — Cattle  may  be  "  lying  about"  a  highway  within 
the  meaning  of  27  &  28  Vict.  c.  101,  s.  25,  although  there  may  be  a 
keeper  with  them  {Lawrence  v.  King,  1868,  L.  R.  3  Q.  B.  345). 

Ly  I  ng  by  -  — See  Acquiescence. 
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Lying'  in  Franchise- — Eights  and  privileges  enjoyed  by  a 
subject  under  a  grant  from  the  Crown,  or  prescription  implying  a  grant, 
of  its  prerogative  rights,  are  said  to  lie  in  franchise.  Such  are  rights 
of  free  warren  {q.v.),  and  the  rights  to  seize  waifs  {q.v.),  estrays  {q.v^,  and 
wrecks  {q.v.)  without  the  aid  of  a  Court.  The  right  of  seizure  does  not 
bar  the  remedy  by  action,  but  is  in  addition  to  it  (3  Stephen,  Com., 
14th  ed.,  p.  283 ;  Elton,  Copyholds,  2nd  ed.,  p.  11). 

Lying*  in  Grant  and  in  Livery.— See  Corporeal 
Hereditaments  ;  Incorporeal  Hereditaments  ;  Grant. 

Lyndhurst'S  (Lord)  Act. — See  Marriage;  Prohibited 
Degrees. 


IVIace. — An  ornamental  staff  borne  before  magistrates  and  certain 
other  official  persons,  e.g.  the  Speaker  of  the  House  of  Commons,  as  a 
symbol  of  authority.  The  Speaker's  mace  lies  on  the  table  of  the  House 
of  Commons  while  the  Speaker  is  in  the  chair,  and  is  placed  under  the 
table  when  the  House  goes  into  committee.  See  House  of  Commons  ; 
Sergeant-at-Arms  ;  Speaker. 

IVIachinery. — See  Bills  of  Sale,  Yol.  II.  p.  244;  Fixtures, 
Vol.  YI.  p.  120 ;  see  also  Employers'  Liability,  Yol.  Y.  p.  213 ; 
Factories  and  Workshops,  passim ;  Eiot. 

IVIadagascar.— See  France. 

IVIade. — A  receiving  order  is  "made"  on  the  day  it  is  pronounced, 
not  when  it  is  drawn  up  (in  re  Manning,  1885,  30  Ch.  D.  480). 

A  poor-rate  is  not  "made"  during  the  qualifying  twelve  months, 
within  the  meaning  of  sec.  3  of  the  Eepresentation  of  the  People  Act, 
1867,  unless  it  has  been  signed  by  the  parish  officers  and  allowed  by  the 
justices  during  those  twelve  months  {Jones  v.  Buhh,  1868,  L.  K.  4  C.  P. 
468).     See  Stroud,  Jud.  Did. 

IVIadhouse;  IVIadman ;  IVIadness.— See  Asylums; 
Idiot;  Lunacy;  Medical  Jurisprudence. 

IVIag^ic. — See  Fortune  Telling,  Yol.  YI.  p.  225. 

IVlag'iS'tra'te. — This  term  is  in  England  occasionally,  and  in  Scot- 
land commonly,  applied  to  the  principal  officers  of  municipal  corporations. 
But  the  mayor  and  aldermen  of  London,  who  are  justices  by  charter,  are 
the  only  persons  to  whom  the  term  is  appropriate.  It  is  also  applied 
to  justices  of  the  peace ;  but  is  now  most  commonly  used  with  refer- 
ence to  persons  appointed  from  the  legal  profession  as  paid  magistrates 
for  the  purpose  of  the  Indictable  Offences  Act,  1848,  and  the  Summary 
Jurisdiction  Acts. 

There  are  four  classes  of  stipendiary  magistrates : — 

1.  Those  appointed  for  the  Metropolitan  Police  District. 

2.  Stipendiary  magistrates  appointed  under  particular  Acts,  e.g.  for 
the  Staffordshire  Potteries  (2  &  3  Yict.  c.  15 ;  58  &  59  Yict.  c.  107), 
Manchester  and  Salford  (7  &  8  Yict.  c.  30),  Wolverhampton  (9  &  10 
Yict.  c.  65),  and  Chatham  and  Sheerness  (30  &  31  Yict.  c.  63). 
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These  magistrates  cannot  act  at  Quarter,  Special,  or  Licensing  Sessions 
(1858,  c.  73,  s.  3).  ^ 

3.  Stipendiary  magistrates  appointed  for  municipal  boroughs  other 
than  the  City  of  London. 

The  Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  s.  161, 
empowers  the  corporation  of  any  municipal  borough  to  petition  a 
Secretary  of  State  to  appoint  one  or  more  stipendiary  magistrates  for 
the  borough  from  barristers  of  seven  years'  standing.  Such  magistrates 
hold  office  during  His  Majesty's  pleasure,  and  receive  a  salary,  paid 
quarterly,  not  exceeding,  except  with  the  consent  of  the  borough  council, 
that  specified  in  the  petition. 

On  a  vacancy  a  new  appointment  is  not  made  except  on  the  applica- 
tion of  the  council. 

The  same  person  cannot  act  as  recorder  and  stipendiary  magistrate 
of  the  same  borough  (s.  163  (4)). 

4.  Stipendiary  magistrates  appointed  for  places  which  are  not  muni- 
cipal boroughs,  but  have  a  population  of  25,000,  that  is  to  say,  for 
non-municipal  urban  districts  or  for  rural  districts  which  have  urban 
powers. 

Under  the  Stipendiary  Magistrates  Act,  1863,  26  &  27  Vict.  c.  97, 
power  is  given  to  the  local  authority  of  certain  places  which  are  not 
municipal  boroughs,  and  are  not  included  in  a  district  already  having  a 
stipendiary  magistrate  under  statute,  to  pass  a  resolution  by  a  two-thirds 
majority  that  it  is  expedient  to  appoint  a  stipendiary  magistrate,  and 
to  fix  his  salary,  subject  to  approval  by  a  Secretary  of  State.  On  this 
being  done,  the  King  may  appoint  during  pleasure,  as  police  magistrate, 
a  barrister  of  not  less  than  five  years'  standing.  He  can  appoint  as  his 
clerk  a  solicitor  to  hold  office  at  his  pleasure  (1863,  c.  97,  s.  6 ;  1881, 
c.  43).  His  warrants  can  be  executed  at  any  distance  within  seven 
miles  of  the  place  for  which  he  is  appointed  (1863,  c.  97,  s.  5). 

The  local  authority  must  provide  out  of  the  local  improvement  rate 
a  proper  Police  Court  or  office  (1863,  c.  97,  s.  4). 

A  stipendiary  magistrate  of  class  4  cannot  act  at  Quarter  Sessions 
or  at  a  Court  of  gaol  delivery  (1863,  c.  97,  s.  5). 

Magistrates  of  classes  2,  3,  and  4  are  virtvie  officii  justices  of  the 
borough  or  county,  and  when  sitting  in  Court  have  the  power  of  two 
unpaid  justices  (1848,  c.  42,  s.  29 ;  c.  43,  s.  33 ;  1858,  c.  73,  ss.  1-3 ;  1879, 
c.  43,  s.'20). 

In  a  borough  which  has  a  separate  commission  of  the  peace  the 
sittings  of  the  stipendiary  are  Petty  Sessions  (1849,  c.  18,  s.  1). 

They  have  no  jurisdiction  as  to  matters  expressly  required  to  be 
done  at  special  sessions,  except  as  to  the  grant  or  confirmation  of  a 
licence,  for  which  a  magistrate  may  sit  as  one  of  the  justices  (1874, 
c.  94,  s.  39).  They  can  act  in  certifying  lunatics  under  sec.  9  of  the 
Lunacy  Act,  1890  (53  &  54  Vict.  c.  5). 

A  stipendiary  magistrate  of  classes  2,  3,  or  4  may,  with  the  approval 
of  the  Home  Secretary,  appoint  as  deputy  a  barrister  who  lias  practised 
for  at  least  seven  years.  The  deputy  may  not  act  for  more  than  six 
weeks  in  any  consecutive  period  of  twelve  months,  except  in  case  of  the 
illness  or  unavoidable  absence  of  the  magistrate,  in  which  case  the 
deputy  may,  with  the  Home  Secretary's  approval,  be  appointed  for  not 
more  than  three  months  at  a  time  (32  &  33  Vict.  c.  34.  8.^  2).  Where 
a  stipendiary  is  by  illness,  absence,  or  any  other  •cause,  incapable  of 
appointing  or  removing  a  deputy,  the  authority  having  power  to  appoint 
VOL.  VIII.  ^2 
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the  stipendiary  may  exercise  the  power  on  his  behalf,  and  assign  to  the 
deputy  a  suitable  remuneration  out  of  the  magistrate's  salary  (1906, 
c.  46,  s.  1).  Where  the  office  becomes  vacant  by  death  or  otherwise, 
a  person  who,  immediately  before  the  vacancy,  was  duly  appointed 
deputy  may  act  temporarily,  if  willing,  for  a  period  not  exceeding  six 
months,  until  the  vacancy  is  filled  (c.  46,  s.  1). 

IVIag^na  Carta. — The  circumstances  leading  up  to  the  accept- 
ance of  the  terms  of  the  barons,  and  the  promulgation  of  these  in  Magna 
Carta,  need  not  be  dealt  with  here.  They  belong  to  the  region  of  the 
history  of  constitutional  law.  The  statute  was  originally  promulgated 
in  1215,  was  reissued  in  1216  and  1217,  and  in  the  shape  which  it 
finally  took  in  1225.  Since  that  date  it  has  been  confirmed  thirty-four 
times,  the  last  monarch  who  thus  expressly  recognised  it  being  Henry  vi. 
The  charter  is,  says  Coke,  declaratory  of  the  common  law ;  but  this  is 
not  quite  accurate,  for  in  many  respects  it  altered  the  law.  The  statute, 
as  originally  accepted  by  the  King,  consisted  of  a  preamble  and  sixty- 
three  clauses.  The  chief  of  these  may  be  conveniently  grouped  as 
follows : — 

1.  Clauses  restraining  Arbitrary  Imprisonment. — "  No  freeman  shall 
be  taken,  or  imprisoned,  or  disseised,  or  outlawed,  or  exiled,  or  anyways 
destroyed ;  nor  will  we  go  upon  him,  nor  will  we  send  upon  him,  unless 
by  the  lawful  judgment  of  his  peers  or  by  the  law  of  the  land  "  (clause 
39).  "  The  writ  of  inquest  of  life  or  limb,  [i.e.  the  writ  whereby  a  person 
imprisoned  on  a  charge  of  homicide  could  be  released  on  bail],  shall  be 
given  gratis,  and  shall  not  be  denied  "  (clause  36). 

2.  Clauses  relating  to  the  Administration  of  Justice. — Clause  40  is  the 
most  important  in  this  group.  It  runs  thus  :  "  To  none  will  we  sell,  to 
none  will  we  deny  or  delay  right  or  justice  "  (clause  40).  Other  provi- 
sions of  far-reaching  effect  are :  (a)  Those  providing  that  Amercements 
shall  be  proportional  to  the  offence  which  they  are  designed  to  punish, 
and  shall  be  determined  by  the  judgment  of  the  accused's  peers  (clauses 
20,  21,  22,  39);  (b)  that  the  common  pleas  shall  not  follow  the  King's 
Court,  but  shall  be  held  in  one  fixed  place  (clause  17);  (c)  the  provision 
for  the  trial  of  actions  relating  to  the  property  in  land  by  justices  of 
assize,  who  are  to  visit  the  counties  for  this  purpose  four  times  (temp. 
Henry  ill.  reduced  to  once)  a  year  (clauses  18,  19);  (d)  the  disqualifica- 
tion of  sheriffs,  constables,  coroners,  and  bailiffs  to  hold  pleas  of  the 
Crown  (clause  24). 

3.  Clauses  limiting  Arbitrary  Taxation  on  Exactions. — The  original 
edition  of  Magna  Carta  contained  clauses  providing  that  no  scutage  or 
extraordinary  aid  should  be  imposed,  unless  per  commune  concilium^  regni, 
consisting  of  the  archbishops,  bishops,  earls,  and  greater  barons  sum- 
moned individually  by  writ,  and  of  the  other  tenants  m  capite  summoned 
generally  by  writ  addressed  to  the  sheriff'  of  each  shire.  It  was  also 
provided  that  ordinary  aids  should  be  of  a  reasonable  amount.  These 
clauses  did  not  appear  in  the  reissues  of  the  charter  under  Henry  iii., 
but  clauses  28-31,  aimed  against  the  prerogative  of  purveyance,  were 
not  revoked.  In  addition  to  the  above  there  are  clauses  which  limit 
arbitrary  exactions  und^r  colour  of  demanding  the  due  observances  of 
feudal  obligations.  The  charter  of  John  protected  tenants  in  capite  and 
mesne  tenants  alike.  Under  Henry  III.  the  concessions  to  the  latter 
were  modified  for  the  worse. 

In  addition  to  the  clauses  grouped  under  the  above  headings  there 
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are  many  others  which  but  for  space  limits  might  be  mentioned. 
Suffice  it  to  point  out  three  of  special  interest.  Clause  1  provides  that 
the  English  Church  (Anglicana  ecdesia)  shall  be  free,  and  shall  have  its 
rights  untouched  and  its  liberties  inviolate  (see  further,  articles  Church 
OF  England  ;  Eoyal  Supremacy  ;  Submission  of  the  Clergy).  Clause 
41  gives  even  foreign  merchants  the  right  to  enter,  dwell  in,  and  leave 
England  for  the  purposes  of  buying  and  selling  without  subjection  to 
evil  tolls  (sine  malis  toltis),  save  that  in  time  of  war  a  system  of  recipro- 
city is  to  be  carried  out.  It  is  remarkable  to  find  so  early  as  1215  a 
recognition  of  the  commercial  policy  still  followed  by  British  Govern- 
ments. Clause  61  provides  a  means  of  enforcing  the  observance  of  the 
charter  on  the  King.  He  agreed  if  he  should  break  any  of  its  provisions, 
and  on  complaint  of  a  committee  of  the  barons  should  fail  to  give  instant 
redress,  that  the  barons  might  break  out  into  rebellion  and  distrain  on 
his  lands  and  possessions.  This  clause  disappeared  under  Henry  in. 
There  were  many  alterations  and  additions  to  the  charter  made  under 
Henry  in. ;  one  of  the  most  important  of  the  latter  being  a  clause  aimed 
at  preventing  the  fraudulent  gift  of  lands  in  mortmain. 
[See  M'Kechnie's  Magna  Carta,  1905.] 

lYlaihcm.— See  Mayhem. 

lYIaiming*. — (1)  Human  beings.  See  Mayhem.  (2)  Cattle. 
See  Malicious  Damage. 

IVIainpcrnor.— See  Mainprise. 

Mainprise. — Under  the  common  law  where  the  sheriff  arrested 
a  man,  unless  his  prisoner  was  accused  of  an  offence  not  bailable  or 
repleviable,  he  had  authority  to  allow  him  to  be  bailed  or  replevied 
{replegiatus),  or  to  be  mainprised  (manu  captus),  i.e.  to  set  him  free  as 
soon  as  sureties  {ylegii)  undertook  {manu  ceperunt)  to  produce  him  in 
Court  at  the  appointed  time.  When  he  did  not  do  this,  liberty  could 
be  obtained  by  the  writ  de  odio  et  atid,  or  the  writ  de  homine  replegiando. 
The  persons  who  undertook  were  called  mainpernors.  Their  liabilities 
and  rights  are  said  to  differ  from  those  of  bail  in  that  they  had  not  the 
custody  of  the  man  released,  and  could  not  seize  him  and  surrender  him 
to  justice,  and  that  they  were  bound  by  no  recognisance  to  the  Crown, 
but  were  liable  to  amercement  if  the  released  man  did  not  appear  in 
accordance  with  their  undertaking. 

Mainprise  is  wholly  obsolete,  but  its  nature  has  been  recently  con- 
sidered in  In  re  Nottingham  Corporation,  [1897]  2  Q.  B.  502,  where  an 
unsuccessful  attempt  was  made  to  identify  it  with  bail.  It  is  dealt  with 
historically  in  Pollock  and  Maitland,  Hist.  Eng.  Law,  vol.  ii.  pp.  582-588 ; 
and  see  Bail,  Vol.  I.  p.  665. 

IVIain  Road.— See  Highways. 

lYIai  ntcnancc. — l.  What  is  MainteTiance  ? — In  Bacon's  Abridg- 
ment (s.v.),  the  subject  is  divided  into  three  heads — (1)  Champerty 
(ante.  Vol.  II.  p.  646) ;  (2)  "where  one  laboureth  a  jury,  which  is  called 
Embracery"  (ante.  Vol.  V.  p.  202);  and  (3)  "where  one  maintains 
another  without  any  contract  to  have  part  of  the  thing  in  suit,  which 
generally  goes  under  the  common  name  of  maintenance."     This  article 
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is  confined  to  a  consideration  of  the  third  class.  The  early  text-writers 
considered  even  the  most  trifling  interference  in  a  suit  by  a  stranger, 
unless  warranted  by  some  recognised  excuse,  as  forbidden  by  law. 
Coke  says :  "  Maintenance  is  an  unlawful  upholding  of  the  demandant 
or  plaintiff,  tenant  or  defendant  in  a  cause  depending  in  suit,  by  word, 
writing,  countenance,  or  deed  "  (2  List.  212) ;  and  Blackstone  (iv.  p.  134) 
defines  the  offence  as  "an  officious  intermeddling  in  a  suit  which  no 
way  belongs  to  one  by  maintaining  or  assisting  either  party  with 
money,  or  otherwise  to  prosecute  or  defend  it "  (see  also  Termes  de  la 
Ley  (s.v.),  and  the  Abridgments).  In  the  few  modern  cases  where 
maintenance  has  arisen  apart  from  champerty,  the  assistance  given 
has  always  taken  the  form  of  providing  money  to  enable  one  litigant 
to  fight ;  and  it  may  be  safely  said  that  no  Court  would  now  hold  it  to 
be  maintenance  for  a  friend  to  stand  beside  a  litigant  at  the  bar  (Bac 
Ahr.,  "  Maintenance  "  (A.)),  or  to  volunteer  evidence  (per  Buller,  J.,  in 
Master  v.  Miller,  1791,  4  T.  R,  at  p.  340;  see  numerous  other  cases 
suggested  in  Hawk.,  P.  C,  bk.  i.  ch.  83),  or  for  counsel  to  argue  without 
a  fee  (Bac.  Abr.,  B.  5).  "  That  such  doctrine,  repugnant  to  every  honest 
feeling  of  the  human  heart,  should  soon  be  laid  aside  must  be  expected  " 
(per  Buller,  J.,  Lc).  It  may,  however,  be  maintenance  for  a  solicitor  to 
indemnify  his  client  against  the  costs  (In  re  Masters,  1835,  1  H.  &  W. 
348;  47  R  R  816;  mito7i  v.  Woods,  1867,  L.  R  4  Eq.  432— both  cases 
of  champerty).  An  agreement  with  a  publisher,  in  consideration  of  his 
publishing  a  libel,  to  defend  any  action  against  him  arising  out  of  it,  is 
maintenous  (Shackel  v.  Rosier,  1836,  2  Bing.  N.  C.  634;  42  E.  E.  666). 

The  sale  of  information  which  may  enable  a  party  to  recover  property 
is  not  necessarily  maintenance  (Sprye  v.  Porter,  1856,  7  El.  &  Bl.  58, 
ante.  Vol.  II.  p.  647).  As  to  advertising  for  evidence,  see  Plating  Co, 
V.  Farquharson,  1881,  17  Ch.  D.  49.  Nor  is  the  purchase  of  a  share  in 
order  to  obtain  a  locus  standi  to  object  to  some  proceeding  of  the 
company  (Hare  v.  L.  &  K-  W.  Ply.  Co.,  1860,  John.  722),  or  the  purchase 
of  a  legacy  which  can  only  be  recovered  by  means  of  an  administration 
action  (Tyson  v.  Jackson,  1860,  30  Beav.  384). 

Procuring  a  plaintiff  to  sue  is  not,  without  more,  maintenance  (Flight 
V.  Leman,  1843,  4  Q.  B.  883 ;  62  E.  E.  495),  although  it  is,  if  malicious, 
an  actionable  wrong  (I.e. ;  but  qucere  as  to  this). 

[In  Fitzroy  y.  Cave,  [1905]  2  K.  B.  364  (C.  A.),  it  was  held  that  the 
taking  of  an  assignment  of  debt  for  no  consideration,  with  the  object  of 
making  the  debtor  bankrupt,  was  not  void  for  maintenance.  A  malicious 
motive  on  the  part  of  the  assignee  was  held  immaterial.] 

It  has  been  said  that  an  immoral  motive  is  essential  to  maintenance 
(Fischer  v.  Kamala  Naicker,  1860,  8  Moo.  Ind.  App.,  at  p.  187 ;  19  E.  E. 
495).     The  contrary  was  decided  in  Bradlangh  v.  Newdegate,  infra. 

The  offence  may  be  committed  after  judgment  in  the  suit  (Hawk., 
P.  C.  bk.  i.  ch.  83). 

An  agreement  which  is  illegal  according  to  English  law  on  the 
ground  of  maintenance  cannot  be  enforced  here,  although  made  in  a 
country  where  the  objection  did  not  exist  (Ch^ell  v.  Levey,  1864,  16 
C.  B.TSr.  S.  73).  In  Metropolitan  Bank  v.  Pooley,  1885,  10  App.  Cas. 
210,  Lord  Selborne  expressed  an  opinion  that  a  corporation  cannot  be 
guilty  of  maintenance ;  but  see  the  cases  cited  in  Buckley's  Companies 
Act,  8th  ed.,  pp.  116,  560. 

2.  Excuses. — Common  interest  between  the  maintainor  and  the 
litigant  in  "  the  thing  in  variance  "  in  the  suit  (Hawk,  P.  C,  bk.  i.  ch. 
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83),  a  personal  relationship  between  them,  and  the  inducement  of  a 
charitable  motive  are  recognised  excuses.  "  If  it  is  open  to  go  beyond 
exceptions  already  specifically  allowed,  I  should  adopt  the  rule  indicated 
by  Lord  Coleridge  in  Bradlaugh  v.  Newdegate,  that  in  all  these  cases 
the  interest  spoken  of  is  an  actual  valuable  interest  in  the  result  of  the 
suit  itself,  either  present  or  contingent  or  future,  or  the  interest  which 
consanguinity  or  affinity  to  the  suitor  gives  to  the  man  who  aids  him, 
or  the  interest  which  arises  from  the  connection  of  the  parties,  as 
master  and  servant,  or  that  which  charity  or  compassion  gives  a  man 
in  behalf  of  a  poor  man,  who,  but  for  the  aid  of  his  rich  helper,  could 
not  assert  his  right"  {per  Lord  Esher,  M.R.,  in  Alabaster  v.  Harness, 
[1895]  1  Q.  B.,  at  p.  343). 

The  common  interest  may  be  a  reasonable  belief  that  the  suit  of  the 
party  maintained  involves  the  determination  of  an  issue  in  a  similar 
suit  against  the  maintainor  himself  {Findon  v.  Parker,  1843,  11  Mee.  & 
W.  675 ;  63  R.  K  722) ;  or  a  question  affecting  the  common  trade  of 
both  {Plating  Co.  v.  Farquharson,  1881, 17  Ch.  D.  49 ;  see  also  Vin.  Ahr., 
"  Maintenance  "  (Gr.)).  It  must  be  some  legal,  as  distinguished  from  a 
merely  sentimental,  interest,  and  an  interest  in  the  incidental  questions 
arising  in  the  suit  maintained  is  not  sufficient  {Alabaster  v.  Harness^ 
supra).  So  in  the  case  last  cited  the  defendant  was  not  excused  for 
supplying  funds  to^  carry  on  a  libel  action  brought  against  the  plaintiff 
by  one  who  had  puffed  the  defendant's  goods,  on  the  ground  that  the 
truth  of  the  statements  as  to  his  goods  came  into  question.  Further, 
the  maintainor  must  have  some  special  interest  other  than  that  of  the 
public  at  large,  or  of  a  large  section  of  the  public.  A  mere  member  of 
the  public  is  not  entitled  to  maintain  an  election  petition  {Wallis  v. 
Duke  of  Portland,  1797,  3  Ves.  494;  Bra  P.  C.  Supp.  161;  30  E.  R. 
1123;  4  R.  R.  78),  nor  a  Member  of  Parliament  to  maintain  an  action 
by  a  stranger  against  another  member  for  voting  without  having  taken 
the  oath  {Bradlaugh  v.  Neivdegate,  1883,  11  Q.  B.  D.  1). 

The  excuse  of  relationship  is  extended  to  master,  servant,  heir, 
brother,  son-in-law,  brother-in-law,  fellow-commoner,  and  landlord 
{I.e.  p.  11 ;  and  see  Vin.  Abr.,  "  Maintenance  "  (H.)).  An  Irish  Court  has 
held  that  a  first  cousin  is  not  excused  for  maintaining  his  relative's 
suit  {Burke  v.  Green,  1814,  2  B.  &  B.  517).  Some  of  the  older  authorities 
put  this  as,  in  fact,  an  instance  of  the  first  excuse.  Thus  it  was  said 
that  a  master  might  defend  his  servant  in  an  action  in  which  the  servant 
might  be  sent  to  prison,  and  thus  the  master  lose  his  services,  but  not 
in  a  real  action  (Bac.  Abr.,  "Maintenance"  (B.)).  Other  authorities 
{e.g.  Blackstone,  iv.  p.  134)  state  the  excuse  absolutely.  In  view  of  the 
wide  construction  put  upon  the  next  excuse,  the  difference  is  now 
immaterial. 

If  the  maintenance  is  due  to  charity,  even  though  the  charity  be  an 
inconsiderate  kindness  done  to  the  suitor  aided  without  regard  to  the 
injury  done  to  the  plaintiff,  and  without  any  inquiry  as  to  the  reason- 
ableness of  the  suitor's  claims,  it  is  excused  {Harris  v.  BHsco,  1886, 
17  Q.  B.  D.  504).  [The  assistance  given  to  a  poor  man  in  defending 
a  suit  is  none  the  less  charitable  though  induced  by  common  religious 
belief  {Holden  v.  Thompson,  [1907]  2  K.  B.  489).  In  this  case  Phillimore. 
J.,  doubted  whether,  when  the  question  of  the  custody  of  children 
arose,  the  law  of  maintenance  applied:  "For  example,  if  a  man  or  a 
woman  helped  a  poor  woman  to  obtain  the  custody  of  her  cliildren 
from  a  drunken  or  ill-behaving .  father,  I  am  not  sure  that  it  would  be 
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necessary  to  show,  in  order  to  prevent  the  rule  against  maintenance 
applying,  that  the  woman  had  no  money  "  {ibid.  493).] 

3.  Consequences  of  Maintenance. — A  maintenous  agreement  is  illegal 
and,  therefore,  void  (see  Findon  v.  Parker,  Grell  v.  Levey,  and  Shackel  v. 
Rosier,  supra,  and  Champerty).  The  objection  must  formerly  have  been 
pleaded  (Fischer  v.  Kamala  Naicker,  suiyra).  It  cannot  be  raised  by  a 
purchaser  in  respect  of  a  step  in  the  vendor's  title  (Knight  v.  Bower, 
1858,  27  L.  J.  Ch.  520). 

Maintenance  is  an  actionable  wrong  for  which  the  party  injured 
may  recover  damages.  It  appears  that  the  plaintiff's  costs  of  the  suit 
maintained  as  between  solicitor  and  client  were  recovered  in  Bradlaur/h 
v.  Newdegate,  swpra.  It  is  submitted,  however,  that  the  ordinary  rule 
by  which  the  costs  are  limited  to  those  between  party  and  party  applies 
(see  Harris  v.  Brisco,  supra ;  Mayne  on  Damages,  7th  ed.,  p.  482 ; 
Cotter  ell  v.  Jones,  1851,  11  C.  B.  713;  Cockhurn  v.  Edwards,  1881, 
18  Ch.  D.  449  ;  Grace  v.  Morgan,  1836,  2  Bing.  N.  C.  534). 

It  is  also  a  misdemeanor  punishable  by  several  early  statutes  (in 
Metropolitan  Bank  v.  Pooley,  1885,  10  App.  Cas.  210,  Lord  Selborne 
suggested  that  it  was  founded  upon  these  statutes ;  but  see  Vin.  Ahr.  s.r. 
(D.)),  some  of  which  are  still  in  foree  (1  Edw.  iii.  c.  14;  1  Eich.  ii.  c.  4; 
7  Eich.  II.  c.  15).  A  penal  action  lies  to  recover  £10  under  32  Hen.  viii. 
c.  9,  s.  3  (sec.  2  has  been  repealed  by  the  Land  Transfer  Act,  1897). 

[Authorities. — The  principal  authorities  are  cited  above.] 

IVIaintenance  of  Infant.— See  Advancement;  Infants. 

IVIajCSty. — A  title  of  honour  given  to  emperors  and  kings.  For 
many  centuries  this  title  was  claimed  as  exclusively  belonging  to  the 
Emperors  of  the  Holy  Eoman  Empire ;  in  1633  it  was  conceded  by  the 
Imperial  Chancery  to  the  kings  of  England  and  Sweden,  and  in  1641 
to  the  king  of  France.  Much  earlier  than  this,  however,  the  title  was 
used  by  the  sovereigns  both  of  England  and  France.  It  is  frequently 
said  that  Henry  viii.  was  the  first  English  sovereign  to  be  styled  "  Your 
Majesty ; "  but  although  it  would  seem  that  the  title  came  into  more 
general  use  during  his  reign,  it  was  in  fact  employed  by  some  of  his 
predecessors  on  the  throne.     See  Excellency  ;  Highness  ;  Sovereign. 

[Authorities. — Selden,  Titles  of  Honour,  3rd  ed.,  ch.  viii. ;  Bryce,  Holy 
Homan  Empire,  ed.  of  1906,  p.  259.] 

IVI  a j  O  r  > — See  Majority  ;  Officers. 

lYIajority. — A  person  attains  his  or  her  majority  at  the  age  of 
twenty-one,  which  age  is  completed  on  the  day  preceding  the  anniversary 
of  the  person's  birth  (1  Black.  Com.  463).  "  If  A.  be  born  on  the  third 
day  of  September,  and  on  the  second  day  of  September  twenty-one 
years  afterwards  he  makes  his  will,  this  is  a  good  will ;  for  the  law  will 
make  no  fraction  of  a  day,  and  by  consequence  he  was  of  age"  (per 
Holt,  C.J.,  in  Sir  Robert  Howard's  Case,  1700,  2  Salk.  625). 

As  meaning  the  office  and  rank  of  a  major,  see  Officers. 

IVlake. — See  Do  OR  Make;  Made. 

IVIake  Good. — To  "make  good"  damage  to  property  means  to 
restore  things  to  the  condition  in  which  they  were  before  (per  Cockburn, 
C.J.,  in  Crofts  v.  Haldane,  1867,  36  L.  J.  Q.  B.  85,  m). 
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Maker. — Maker  of  a  promissory  note,  see  Promissory  Note. 

IVIalacca. — See  Straits  Settlements. 

TVIala  in  SC — Acts  bad  or  wrong  in  themselves.  Acts  are  said 
to  be  mala  in  se  which  are  contrary  to  the  law  of  nature  or  rules  of 
morality  ;  such,  for  example,  are  murder,  larceny,  and  other  crimes. 
See  Mala  quia  prohibita. 

IVIala  praxis. — See  Medical  Jurisprudence. 

IVIala  quia  prohibita.— Acts  wrongful  because  prohibited 
by  human  laws ;  such  acts  are  not  necessarily  wrongful  in  themselves, 
or  mala  in  se  (q.v.),  but  have  been  rendered  so  by  positive  law.  Under 
numerous  statutes  various  acts  are  forbidden,  and  the  doing  of  them  is 
punishable,  which,  however,  are  'not  criminal  in  themselves ;  these  are 
prohibited  acts  (mala  quia  prohibita). 

Malay  Federated  States.— ^rea.— The  Malay  Federated 
States,  which  are  situated  south  of  Siam,  consist  of  the  four  native 
States  of  Perak,  Selangor,  Pahang,  and  Negri-Sembilan,  and  cover  an 
area  of  2700  square  miles,  being  about  half  as  large  as  England. 

Earlier  History. — Though  a  commercial  treaty  was  concluded  between 
Penang  and  Perak  in  1818,  the  relations  between  the  Straits  Settle- 
ments and  the  Malay  States  are  only  of  recent  growth.  By  the 
Pangkor  Treaty  of  January  20,  1874,  British  Eesidents  were  for  the 
first  time  stationed  in  the  States  of  Perak,  Selangor,  and  Sungei  Ujong, 
to  advise  the  native  rulers.  By  later  treaties  all  the  States  placed 
themselves  under  British  protection,  and  eventually  in  1895  the  four 
States  of  Perak,  Selangor,  Pahang  and  Negri-Sembilan  entered  into  a 
treaty,  by  which  they  agreed  to  form  themselves  into  the  Federated 
Malay  States,  to  be  administered  under  the  British  Government's  advice. 
This  system  was  formally  inaugurated  July  1,  1896. 

Constitution. — The  supreme  authority  in  each  of  the  States  is  vested 
in  a  council  composed  of  the  most  important  Malay  chiefs  and  Chinese 
merchants,  over  whom  the  Sultan  of  the  State  presides.  The  Sultan  is 
assisted  by  the  British  Eesident  or  the  secretary  to  the  Kesident.  There 
is  a  Eesident-General,  and  the  Governor  of  the  Straits  Settlements  is 
also  High  Commissioner  of  the  Federated  Malay  States. 

Laws. — The  laws  in  force  in  each  State  consist  of  local  ordinances 
passed  by  the  State  Council,  and  must  be  submitted  to  the  High 
Commissioner  and  Secretary  for  State  of  the  Colonies. 

Courts. — The  Supreme  Court  is  the  Court  of  a  Judicial  Commissioner 
and  also  a  Court  of  Appeal,  the  latter  consisting  of  two  or  more  Judicial 
Commissioners,  and  presided  over  by  the  Chief  Judicial  Commissioner. 
The  jury  system  was  found  not  to  work  satisfactorily  and  was  abolished 
in  favour  of  trial  by  a  Judge  with  assessors.  Appeals  from  the  Supreme 
Court  lie  to  His  Majesty  in  Council,  and  are  regulated  by  Order  in 
Council  of  May  11,  1906  (St.  R.  &  0.,  1906,  p.  945). 

There  are  also  Magistrates'  Courts,  viz.  (1)  the  Court  of  a  Magistrate 
of  the  First  Class ;  (2)  the  Court  of  a  Magistrate  of  the  Second  Class ; 
(3)  the  Court  of  a  Kathi  and  of  an  assistant  Kathi ;  and  (4)  the  Court 
of  a  Penghulu. 

Application  of  Imperial  Acts. — By  Treasury  Determination  of  June  8, 
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1900  (St.  K.  &  0.,  Kev.  1904,  vol.  ix.,  "Pension  and  Half-Pay,"  p.  23), 
the  funds  of  the  Federated  Malay  States  are  declared  to  be  Public 
Punds  within  the  meaning  of  sec.  4  of  the  Superannuation  Act,  1892, 
55  &  56  Vict.  c.  40. 

[See  Colonial  Office  List ;  The  Statesman  s  Year-Booh ;  British 
Malaya,  Sir  Frank  Swettenham,  K.C.M.G.,  Lane,  1907 ;  Handhooh  to  the 
Federated  Malay  States,  by  H.  Conway  Belfield.] 

IVIa.le. — "In  order  to  entitle  a  person  to  inherit  by  the  description 
of  heir-male  or  heir-female  of  the  body,  it  is  essential  not  only  that  the 
claimant  be  of  the  prescribed  sex,  but  that  such  person  trace  his  or  her 
descent  entirely  through  the  male  or  female  line,  as  the  case  may  be. 
Thus  it  is  laid  down  by  Littleton  (s.  24)  that  '  if  lands  be  given  to  a  man 
and  the  heirs-male  of  his  body,  and  he  hath  issue  a  daughter,  who  hath 
issue  a  son,  and  dieth,  and  after  the  donee  die,  in  this  case  the  son  of 
the  daughter  shall  not  inherit  by  force  of  the  entail ;  for  whoever  shall 
inherit  by  force  of  a  gift  made  to  the  heirs-male  ought  to  convey  his 
descent  wholly  hy  heirs-male!  It  is  otherwise,  however,  in  the  case  of 
gifts  to  the  heir  male  or  female  by  'purchase  "  (2  Jarman,  Wills,  5th  ed., 
p.  912).  See,  however,  Z^/^^ootZ  v.  Kimher,  1860,  29  Beav.  38  ;  54  E.  K. 
539,  where  it  was  held  that  in  a  bequest  to  A.  for  life,  and  upon  his 
death  "  unto  and  among  his  issue  male,"  with  a  gift  over,  on  the  death 
of  A.  "  without  leaving  issue  male,"  the  issue  male  claiming  through 
males  were  alone  entitled.  See  Male  Line.  [Stroud,  Jud.  Diet,  s.v., 
2nd  ed.] 

Male  Children  ;  IVIale  Descendants.— In  Bemal  v. 

Bernal,  1838,  7  L.  J.  Ch.  115,  the  words  "male  children"  were  read 
"  male  descendants,"  and  it  was  held  that  only  male  descendants  claiming 
through  males  were  entitled  to  take  under  the  provisions  of  the  will. 
[See  also  Pelham  Clinton  v.  Newcastle  {Duke  of),  [1902]  1  Ch.  34.] 
[Stroud,  Jud.  Diet.  s.v.'\ 

IVIale  Line;  IVIale  Lineal. — "The  phrase 'Zmeaw^asc?^Z^7^a' 
properly  means  a  line  commencing  with  a  male  and  continued  through 
males"  (^er  Lord  Selborne,  in  UAmico  v.  Trigona,  1888,  13  App.  Cas. 
815).  "'Male  lineal'  has  been  construed  to  mean  as  though  it  were 
one  word,  signifying  *  male  in  a  line  of  males.'  With  this  construction 
I  entirely  agree ;  and  I  agree  that  it  may  be  read  as  though  it  were  a 
compound  word  '  male  line ' "  {per  Bramwell,  B.,  in  Thelhisson  v.  Bendle- 
sham,  7  H.  L.,  at  p.  455).  "  Nearest  of  kin  in  the  male  line,"  see  Boys  v. 
Bradley,  1853,  22  L.  J.  Ch.  617;  25  L.  J.  Ch.  593.  [Stroud,  Jicd.  Diet. 
2nd  ed.  s.v.] 

IVIale  Servant.— See  Excise,  Vol.  V.  p.  430. 

Malice. — The  meaning  of  the  term  malice  (maZt^m)  in  English 
law  has  been  a  question  of  much  difficulty  and  controversy ;  and  those 
who  wade  through  the  many  disquisitions  on  the  subject  in  text-books 
and  judicial  opinions  are  almost  tempted  to  the  conclusion  that  the 
meaning  varies  almost  infinitely  secundum  suhjectam  materiem,  and  that 
the  only  sense  which  the  term  can  safely  be  predicated  not  to  have 
in  any  given  legal  context  is  that  which  it  has  in  popular  language, 
viz.,  spite  or  ill-will.     It  certainly  lias  different  meanings  with  respect 
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to  responsibility  for  civil  wrongs  and  responsibility  for  crime ;  and  even 
with  respect  to  crime  it  has  a  different  sense  according  as  it  is  used  with 
reference  to  murder,  libel,  or  the  capacity  of  an  infant  to  commit  crime, 
expressed  by  the  rule  malitia  supplet  aetatem. 

Civil  Aspect. — So  far  as  civil  proceedings  are  concerned,  the  means  of 
an  authoritative  solution  are  to  be  found  in  the  opinions  of  the  majority 
of  the  law  lords  in  Allen  v.  Flood,  [1898]  A.  C.  1,  as  explained  in  Qtiinn 
V.  Leathern,  [1901]  A.  C.  495.  In  these  cases  the  possible  views  and  the 
relevant  authorities  on  either  side  are  fully  discussed  by  the  law  lords  and 
the  consulted  judges,  and  by  those  of  the  Courts  appealed  from.  The 
result  of  the  cases  appears  to  be  to  declare  the  following  propositions 
as  representing  the  English  law : — 

1.  As  a  general  rule,  malice  in  the  sense  of  spite,  ill-will,  or  hostility, 
is  not  the  gist  of  any  action.  "  An  act  which  does  not  amount  to  a  legal 
injury  cannot  be  actionable  because  it  is  done  with  a  bad  intent" 
(Stevenson  v.  Newnham,  1893,  13  C.  B.  297,  quoted  and  approved  by 
Lord  Macnaghten  in  Quinn  v.  Leathern,  at  p.  508  ;  and  see  Gihlan  v. 
National  Amalgamated  Labourers  Union,  [1903]  2  K.  B.  600).  Damnum 
absque  injurid  (see  Injuria),  if  accompanied  by  a  malicious  intent  in 
this  sense,  gives  no  cause  of  action;  and  a  malicious  motive  per  se 
does  not  amount  to  an  injuria  or  legal  wrong.  But  there  has  been  a 
tendency  in  this  matter  from  a  very  early  period  to  confuse  the  several 
provinces  of  English  law,  and  of  morals  and  religion.  The  older  common 
law,  for  purposes  of  civil  remedies,  took  account  only  of  acts  or  omissions, 
and  not  of  the  motives  with  which  they  were  done,  except  in  the  cases 
of  malicious  prosecution  and  libel  on  a  privileged  occasion.  The  notion 
of  sin  or  of  public  disapproval  was  superadded  to  this,  with  a  view 
to  extending  the  domain  of  legal  wrongs  so  as  to  include  within  it 
matters  belonging  to  ethics  or  religion.  It  has  been  said  that  every 
combination  was  punished  as  a  conspiracy  which  was  disapproved  by 
the  judges,  as  expressing  the  opinions  of  the  ruling  classes ;  and  it  was 
not  till  the  Mogul  Case,  [1892]  A.  C.  25,  that  a  stop  was  put  to  this 
development  by  the  adoption  of  the  views  of  Bowen,  L.J.,  who  rejected 
the  proposition  that  "  an  action  will  lie  if  a  man  maliciously  and  wrong- 
fully conducts  himself  so  as  to  injure  another  in  that  other's  trade." 
He  pointed  out  that  "  obscurity  lies  in  the  language  used  to  state  this 
proposition.  The  terms  '  maliciously,'  '  wrongfully,'  and  '  injure  '  are 
words  which  have  accurate  meanings  well  known  to  the  law,  but  which 
also  have  a  popular  and  less  precise  signification,  into  which  it  is  neces- 
sary to  see  that  the  argument  does  not  insensibly  slide.  An  intent  to 
injure  in  strictness  means  more  than  an  intent  to  do  harm.  It  connotes 
an  intent  to  do  wrongful  harm.  Maliciously,  in  like  manner,  means  and 
implies  an  intention  to  do  an  act  which  is  wrongful,  to  the  detriment  of 
another.  The  term  'wrongful'  imports,  in  its  turn,  the  infringement 
of  some  right,  i.e.  some  right  which  the  law  recognises  and  exists  to 
protect.  Where  a  man  has  a  right  to  do  an  act,  it  is  not  possible  to 
make  his  exercise  of  such  right  actionable  by  alleging  or  proving  that 
his  motive  in  the  exercise  was  spite  or  malice  in  the  popular  sense." 
This  is  the  main  proposition  in  Allen  v.  Flood,  [1898]  A.  C.  1,  as  explained 
in  Quinn  v.  Leathem,  [1901]  A.  C.  495,  508,  533.  See  South  Wales 
Miners  Federation  v.  Glamorgan  Coal  Co.,  [1905]  A.  C.  239.  It  had 
already  been  asserted  in  Chaffers  v.  Goldsmid,  [1894]  1  Q.  B.  186,  191 ; 
and  by  the  House  of  Lords  in  Bradford  {Mayor),  etc.  v.  PickU%  [1895 
A.  C.  587,  with  reference  to  acts  done  by  a  man  on  his  own  land  within 
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his  legal  rights  with  the  object  of  prejudicing  an  adjoining  owner  by 
diverting  water  which  would  otherwise  have  percolated  to  and  benefited 
the  adjoining  owner.  This  conclusion  adopts  the  view  of  Bayley,  J., 
in  Bromage  v.  Prosser,  1825,  4  Barn.  &  Cress.  255 ;  28  E.  E.  241,  that 
"malice  in  its  legal  sense  means  a  wrongful  act  done  intentionally, 
without  just  cause  or  excuse ; "  and  the  adoption  of  the  conclusion  is 
equivalent  to  an  admission  that  malice  is  a  term  which  has  crept  into 
law  books,  with  a  result  so  confusing  that  the  law  has  suffered  by  its 
presence,  and  cannot  be  correctly  interpreted  except  by  explaining  it 
away  or  relegating  it  to  its  proper  place  in  ethics  or  religion.  Where 
the  man  has  no  right  to  do  the  act,  the  fact  that  he  does  it  out  of  spite 
or  ill-will  does  not  affect  the  cause  of  action,  though  it  may  entitle  the 
Court  or  jury  to  award  exemplary  damages,  as  in  the  case  of  a  wanton, 
persistent,  and  offensive  trespass  to  land  {Merest  v.  Harvey,  1814,  5  Taun. 
442;  15E.  E.  548). 

2.  In  certain  classes  of  actions  it  has  been  usual  to  say  that  the 
wrongful  act  was  done  maliciously,  e.g.  libel  and  malicious  prosecution. 
In  the  first,  the  allegation  of  malice  was  never  essential  {Bromage  v. 
Prosser,  1825,  4  Barn.  &  Cress.  247 ;  28  E.  E.  241),  and  appears  at  most 
to  mean  no  more  than  deliberation  as  distinct  from  accident;  and  no 
evidence  of  malice  need  be  given  by  the  petitioner,  except  where  the 
libel  was  a  privileged  communication  or  the  defence  of  fair  comment  is 
pleaded  {Thomas  v.  Bradbury,  Agnew  &  Co.,  Ltd.,  [1906]  2  K.  B.  627). 
These  two  classes  of  action  appear  to  stand  by  themselves,  since  the 
decision  in  Allen  v.  Flood,  as  the  only  cases  in  which  motive  is  essential 
to  constitute  the  legal  wrong;  and  attempts,  not  wholly  satisfactory, 
were  made  by  Lords  Watson,  Herschell,  and  Davey  to  explain  away 
their  exceptional  character.     See  Malicious  Prosecution. 

3.  There  remains  the  case  of  actions  for  conspiracy,  the  position 
of  which  cannot  yet  be  said  to  be  satisfactorily  defined.  In  an  indict- 
ment for  conspiracy  the  word  "  maliciously  "  is  not  used.  In  civil 
proceedings  the  words  "conspiracy"  and  "malice,"  when  combined, 
appear  to  be  an  attempt  by  collocation  of  vituperative  words  to  make 
that  a  legal  wrong  which  simpliciter  would  not  be  so ;  and  the  tendency, 
if  not  the  result,  of  the  cases  is  that  an  action  for  conspiracy  per  se  will 
not  lie :  i.e.  that  some  particular  legal  wrong  must  have  been  wrought 
by  the  combination  of  joint  wrong-doers,  e.g.  an  injury  to  a  lawful  trade 
by  a  combination  made  without  legal  justification  or  excuse,  and  that 
the  gist  of  the  cause  of  action  is  not  the  combination  or  motive,  but  the 
infringement  of  the  right  of  others  {Mogul  Case,  [1892]  A.  C.  25;  Qui7in 
V.  Zeathem,  [1901]  A.  C.  495).     See  Conspiracy,  Vol.  III.  p.  483. 

Criminal  Aspect. — In  the  criminal  law  the  terms  "  malicious  "  and 
"  maliciously  "  have  appeared  both  in  common  law  and  statute,  and  have 
caused  almost  equal  confusion.  But  it  is  there  more  important,  as  public 
law  demands  in  many  cases  proof  of  motive  before  inflicting  punishment 
(see  per  Lord  Lindley  in  Qidnn  v.  Leathem,  at  p.  533),  while  in  private 
law  it  is  concerned  with  the  injury  or  damage  rather  than  the  motive 
which  occasioned  it.  This  cannot  be  better  illustrated  than  by  pointing 
out  that  whereas  it  is  a  defence  to  proceedings  for  a  criminal  trespass 
that  they  were  undertaken  in  hond-fide  assertion  of  a  reasonable  claim 
of  right,  such  a  defence  would  utterly  fail  in  a  civil  action  as  to  the  same 
trespass. 

To  constitute  the  crime  of  murder  there  must  be  "malice  afore- 
thought "  {malice prejjcns^),  i.e.  with  premeditation,  or  other  circumstances 
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indicating  the  same  kind  of  malignity  (Steph.  Dig.  Cr.  Law,  6th  ed., 
p.  412).  But,  theoretically,  such  malice  is  presumed  from  the  killing, 
and  the  accused  must  rebut  the  presumption.  The  history  and  nature 
of  this  doctrine  is  dealt  with  under  Murder. 

To  constitute  the  crime  of  libel,  the  publication,  it  has  been  said, 
must  be  "malicious."  Until  justification  was  permitted  by  the  Libel 
Act,  1843,  6  &  7  Vict.  c.  96,  it  could  not  be  suggested  that  malicious 
meant  "  with  malice  in  fact"  i.e.  personal  spite  or  ill-will.  And  no  proof 
of  such  personal  spite  or  intent  to  injure  was  required,  except  where  the 
defendant,  under  the  plea  of  "  not  guilty,"  proved  that  the  publication 
was  on  a  privileged  occasion,  or  was  in  the  nature  of  fair  comment,  in 
which  case  abuse  of  the  privilege,  i.e.  express  malice  or  ill-will  in  the 
popular  sense,  had  to  be  proved  {R.  v.  Harvey,  1823,  2  Barn.  &  Cress. 
257;  26  E.  E.  337;  Brommje  v.  Prosser,  1825,  4  Barn.  &  Cress.  247^ 
28  E.  E.  241 ;  Haire  v.  Wilson,  1829,  9  Barn.  &  Cress.  643 ;  33  E.  E.  284). 

The  Libel  Act,  1843,  in  no  way  altered  the  common-law  definition  of 
defamatory  libel  {R.  v.  Munslow,  [1895]  1  Q.  B.  758).  In  civil  proceed- 
ings for  libel  the  only  difference  is  that  the  evidence  of  intention  need 
not  be  so  strong,  motive  being  there  immaterial,  unless  the  occasion  was 
privileged :  thus  defamatory  statement  made  by  a  slip  or  misprint  may 
be  libellous  (see  Shepheard  v.  Whitaker,  1875,  L.  E.  10  C.  P.  502). 

It  is  not  essential  to  include  the  word  "  maliciously  "  in  an  indictment 
for  libel,  and  the  word  "  unlawfully  "  has  the  effect  usually  attributed  to 
the  word  "  maliciously  "  (Re  Munslow,  uhi  sup.).  So  the  matter  may  be 
regarded  as  now  definitely  settled  that  a  publication  is  "  malicious " 
where  it  is  motived  by  malice,  in  law,  i.e.  where  it  is  made,  not  acci- 
dentally or  unwittingly,  but  intentionally  and  without  just  cause  or 
excuse,  one  of  such  just  causes  being  that  which  can  now  be  raised  by 
proof  of  justification,  and  another  the  existence  of  absolute  or  qualified 
privilege  to  make  the  publication. 

The  use  of  the  term  "  maliciously,"  with  reference  to  criminal  trespass 
to  property,  seems  to  be  intended  to  require  proof  of  something  more  than 
the  mere  fact  of  trespass,  which  would  give  a  right  of  civil  action  to  the 
owner  irrespective  of  the  motives  of  the  trespasser,  unless  the  latter 
could  show  the  trespass  to  be  utterly  without  his  fault.  By  sec.  58  of 
the  Malicious  Damage  Act,  1861,  c.  97,  which  is  applied  to  offences  under 
the  Conspiracy  and  Protection  of  Property  Act,  1875,  38  &  39  Vict.  c.  86, 
s.  15,  in  proving  malicious  damage  it  is  made  immaterial  whether  the 
accused  acted  from  malice  conceived  against  the  owner  of  the  thing 
damaged,  or  otherwise.  It  is  submitted  that  unless  the  last  words 
mean  malice  conceived  against  other  persons  or  society  at  large,  the 
clause  makes  it  unnecessary  to  prove  malice  at  all,  or  implies  it  from 
proof  of  an  act  done  "  intentionally,"  without  any  honest  and  reasonable 
claim  of  right,  or  if  done  under  claim  of  right,  done  with  force  and 
consequent  damage  in  excess  of  what  assertion  of  the  claim  of  right 
demands  (see  Gayford  v.  CAm^/er,  [1898]  1  Q.  B.  316;  R.  v.  Clemem, 
[1898]  1  Q.  B.  556).    See  Malicious  Damage,  post,  p.  508. 

If  this  be  the  correct  view,  the  word  "maliciously,"  but  for  its 
appearance  in  the  statutory  definition,  would  be  unnecessary  in  the 
indictment,  the  quality  of  the  act  being  sufficiently  indicated  by 
"  feloniously"  or  "unlawfully."  But  in  all  the  sections  where  the  word 
"maliciously"  is  used,  the  word  "unlawfully"  also  occurs,  and  it  is 
difficult  to  resist  the  inference  that  something  more  is  meant  in  this 
Act  by  malice  than  mere  wrongfulness.     Possibly  deliberate  and  inten- 
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tional  doing  of  an  act  known  to  be  wrongful  is  meant,  apart  from  any 
question  of  the  other  particular  intents  {e.g.  to  injure)  contained  in  the 
particular  enactment,  and  certainly  the  elements  of  negligence  or  mis- 
chance are  excluded  (4  Black.  Com.  222),  unless  the  act  or  omission  is 
recklessly  done(i^.  v.  Child,  1871,  L.  E.  1  C.  C.  R.  307;  R.  v.  PemUiton, 
1874,  L.  R.  2  C.  C.  R.  119 ;  B.  v.  Welch,  1875, 1  Q.  B.  D.  23).  If  this  be 
its  meaning,  the  word  "wilfully"  would  more  correctly  describe  the 
nature  of  the  act.  But  that  word  occurs  only  twice  in  the  Act — (s.  36) 
"  by  any  unlawful  act  or  wilful  omission  and  neglect,"  and  (s.  52)  where 
"  wilfully"  and  "  maliciously"  are  conjoined,  and  "  unlawfully"  is  omitted. 
In  the  absence  of  clear  authority  upon  the  subject  it  is  difficult  to  say 
what  the  exact  connotation  of  malice  in  the  context  is ;  but  this  much 
may  safely  be  affirmed,  that  it  involves  some  degree  of  knowledge  and 
intention  greater  than  would  be  required  in  a  civil  action  in  respect  of 
the  damage  done,  and  that  its  presence  in  the  statute  justifies  an  inquiry 
into  the  motives  of  the  accused,  although,  on  such  inquiry,  the  pre- 
sumption appears  to  be  against  him,  i.e.  that  his  act,  if  intentional, 
was  criminal.     See  also  Guilty  Mind;  Malicious  Damage. 

Infants  under  seven  are  protected  from  responsibility  for  crime  by 
the  absolute  presumption  {juris  et  de  jure)  that  they  are  doli  incapaces. 
From  seven  to  fourteen  they  are  presumed  still  incapable  of  crime ;  but 
the  presumption  made  may  be  rebutted  under  the  rule  malitia  supplet 
aetatem.  This,  it  is  said,  does  not  mean  malice  in  the  popular  sense,  nor 
malice  in  law  as  above  discussed,  but  capacity  to  distinguish  between 
right  and  wrong  {B.  v.  Owen,  1830,  4  Car.  &  P.  236 ;  and  see  Infants, 
Vol.  VII.  p.  152).  It  cannot  be  said  that  the  rule  has  received  any 
scientific  or  satisfactory  legal  exposition,  or  one  consistent  with  the  now 
prevailing  doctrine  as  to  the  legal  elements  of  malice.  But  the  position 
of  children  in  law  must  in  truth  be  considered  with  that  of  idiots, 
imbeciles,  and  lunatics,  i.e.  as  persons  whose  stage  of  mental  development 
deprives  them  of  the  responsibility  for  their  acts  imposed  on  average 
and  ordinary  citizens. 

IVIaliciOUS  Damage. — Besides  those  offences  against  pro- 
perty which  involve  fraud  or  misappropriation,  e.g.  Forgery  and 
Larceny,  there  is  another  class  where  property  is  destroyed  or  damaged, 
and  not  acquired  or  appropriated,  and  where  the  motive  of  the  destruc- 
tion is  spite  or  ill-will,  or  an  intent  to  injure,  rather  than  fraud  or 
misappropriation. 

Except  in  the  case  of  Arson,  it  would  seem  that  such  destruction  or 
damage  is  not  indictable  at  common  law  unless  accompanied  by  tumult 
or  force,  as  in  the  case  of  Affray,  Riot,  or  Unlawful  Assembly  (see 
Assembly,  Unlawful),  and  in  such  a  case  the  gist  of  the  offence  is  the 
actual  disturbance  of  the  public  peace,  and  not  the  particular  damage 
incidentally  done. 

The  common-law  remedy  for  such  injuries,  where  they  do  not  affect 
the  public  peace,  was,  and  is,  by  action  for  trespass  to  land  or  goods. 

The  bulk  of  the  statutory  enactments  making  such  trespass  criminal, 
passed  at  various  times  and  with  varying  objects,  has  been  consolidated 
into  the  Malicious  Damage  Act,  1861,  24  &  25  Vict.  c.  97.  That  Act  is 
divided  into  a  series  of  sub-headings  which  are  not  mutually  exclusive 
and  cannot  be  said  to  be  based  on  any  scientific  classification,  as  the  policy 
of  the  legislature  in  this  as  in  the  other  Criminal  Law  ConsoHdation 
Acts   of  1861  appears  to  have  been  not  to  simplify,  systematise,  or 
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generalise   the   law   but   merely   to   collect    together   the   enactments 
passed  at  different  times  to  cope  with  forms  of  mischief  then  prevalent. 

There  is  a  common  element  in  the  definition  of  the  offences  specified 
in  the  Act,  viz.,  the  use  of  the  words  "unlawfully  and  maliciously," 
which  occur  in  all  but  four  cases :  sees.  36,  47,  where  "  maliciously  "  is 
omitted  as  to  certain  offences,  and  sees.  52  and  53,  where  "wilfully  or 
maliciously  "  is  substituted.  The  term  "  unlawfully  "  occurs  whether  the 
offence  is  made  felony  or  misdemeanor,  and  appears  to  be  advisedly 
inserted  to  exclude  all  cases  in  which  the  person  accused  of  an  ofifence 
has  a  right  by  virtue  of  his  ownership  to  damage  or  destroy  the  thing 
in  question.  The  meaning  of  "  maliciously "  is  difficult  to  define,  and 
has  already  been  discussed  under  Malice.  It  certainly  connotes  that 
the  act  is  intentional  and  not  inadvertent,  nor  due  to  neglect  other  than 
reckless  neglect  or  mere  mischance,  and  that  it  is  not  done  under  a 
reasonable  belief  in  the  existence  of  a  right  to  do  the  act  alleged  to  be 
criminal  (B.  v.  Twose,  1879,  14  Cox  C.  C.  327).  But  malice  against  the 
owner  of  the  damaged  property  is  clearly  not  essential  (1861,  c.  97, 
s.  58  ;  B.  V.  Tivey,  1844,  1  Den.  C.  C.  63  ;  B.  v.  Welch,  1875, 1  Q.  B.  D.  23). 

Of  the  sub-headings,  the  following  are  dealt  with  under  other  titles, 
viz. : — 

Damage  by  means  of  fire,  under  Arson,  Vol.  I.  p.  521. 

Damage  by  means  of  explosives,  under  Explosives,  Vol.  V.  p.  622. 

Damage  during  riots,  under  EiOT. 

Threats  to  commit  damage,  under  Menaces,  post. 

The  residue  are  classified  by  reference  to  the  thing  damaged,  or  the 
particular  intent  with  which  the  damage  is  done. 

Except  in  certain  forms  of  Arson,  a  man  cannot  be  convicted  under 
the  Act  for  damage  to  his  own  property ;  but  where  he  is  co-owner  he 
may  be  liable  (B.v.  Wallace,  1841,  Car.  &  M.  200;  B.  v.  Newhmdt,  1872, 
L.  R  1  C.  C.  R  344);  and  the  penal  sections  apply  even  where  the 
accused  is  in  possession  of  the  property  damaged  (1861,  c.  97,  s.  59). 

Animals. — The  term  cattle  includes  horses,  asses,  and  pigs  {B.  v. 
ChalUey,  1813,  Kuss.  &  R  258;  B.  v.  Whitney,  1824,  1  Moo.  C.  C.  3; 
B.  V.  Chappie,  1804,  Kuss.  &  R  77 ;  15  R  K.  736).  It  is  considered 
necessary  to  state  the  species  of  cattle  injured  {B.  v.  Chalkley,  supra). 
Malicious  injury  to  cattle  is  punishable  by  penal  servitude  from  three 
to  fourteen  years.  The  cattle  must  belong  to  a  person  other  than  the 
accused,  otherwise  the  element  of  unlawfulness  would  be  absent.  Killing 
a  cow  by  setting  fire  to  an  outhouse  in  which  she  was  is  within  the 
definition  {B.  v.  Haughton,  1833,  5  Car.  &  R  559);  and  the  use  of  any 
instrument  need  not  be  stated  or  proved  {B.  v.  Bullock,  1868,  L.  R 
1  C.  C.  R  115).  The  enactment  has  been  held  not  to  include  killing 
by  worrying  with  a  dog  {B.  v.  Hughes,  1826,  2  Car.  &  R  420).  Maiming 
means  causing  permanent  injury,  but  not  necessarily  external ;  wounding, 
an  injury  external,  but  not  necessarily  permanent  {B.  v.  Jeans,  1844, 
1  Car.  &  Kir.  539 ;  B.  v.  Haywood,  1801,  Russ.  &  R  16). 

To  kill,  maim,  or  wound  any  dog,  beast,  or  bird  or  other  animal, 
not  being  cattle,  but  either  the  subject  of  larceny  at  common  law  or 
ordinarily  kept  in  a  state  of  confinement  or  for  a  domestic  purpose,  is  a 
petty  misdemeanor  punishable  on  summary  conviction — (1)  On  a  first 
offence,  by  imprisonment  with  hard  labour  for  not  over  six  months,  o?* 
by  forfeiture  of  a  sum  (not  exceeding  £20)  over  and  above  the  amount 
of  injury  done ;  (2)  on  a  second  or  subsequent  offence,  by  imprisonment 
with  hard  labour  for  over  twelve  months  (1861,  c.  97,  s.  41).     The 
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accused  can  in  either  case  elect  to  be  tried  on  indictment  (1879,  c.  -49, 
s.  17).  Under  the  Act  of  1861  one  justice  could  determine  it.  Now 
a  petty  sessional  Court  alone  is  competent.  These  enactments  do  not 
apply  to  an  animal  belonging  to  the  accused.  Ill-treatment  in  such  a 
case  falls  under  the  Cruelty  to  Animals  Acts  (see  Cruelty  to  Animals, 
Vol.  IV.  p.  254).  Sec.  41  has  been  held  not  to  apply  to  poisoning  a  dog 
by  laying  poisoned  meat  for  it  in  an  enclosed  garden  {Daniel  v.  Janes, 
1877,  2  C.  P.  D.  351).  The  killing  of  a  trespassing  dog  is  not  malicious 
within  sec.  41  if  done  in  hond-fide  belief  that  it  is  necessary  to  protect 
property,  and  that  the  property  can  only  be  protected  by  killing  the 
animal  {Miles  v.  Hutchinfis,  [1903]  2  K.  B.  714).  As  to  killing  or  injuring 
animals  by  poison,  see  Poison. 

Buildings. — Damage  to  buildings  is  not  indictable  under  the  Act, 
unless  effected  by  fire  or  explosives  or  during  riot,  or  where  tenants 
pull  down  or  demolish  wholly  or  in  part  buildings  in  their  possession 
or  sever  fixtures  from  the  freehold,  which  is  an  indictable  misdemeanor 
(1861,  c.  97,  s.  13). 

Bridges. — Damage  to  any  bridge,  viaduct,  and  aqueduct  is  dealt  with 
under  Bridges,  Vol.  II.  p.  398. 

Embankments. — It  is  a  felony — (1)  To  break  down  or  otherwise 
damage  or  destroy  a  sea-bank,  sea-wall,  or  bank  wall  or  dam  of  a  river, 
canal,  drain  (see  Sewers),  reservoir,  pool,  or  marsh,  whereby  land  is 
fiooded  or  put  in  danger  of  flooding ;  (2)  to  throw,  break  or  cut  down, 
level  or  undermine  or  otherwise  destroy  a  quay,  wharf,  jetty,  lock, 
sluice,  floodgate,  weir,  tunnel,  towing-path,  drain,  watercourse,  or  other 
work  belonging  to  a  port,  harbour,  dock,  or  reservoir,  or  on  or  belonging 
to  a  navigable  river  or  canal.  It  is  punishable  by  penal  servitude  for 
life  or  not  less  than  three  years  (1861,  c.  97,  s.  30 ;  1891,  c.  69,  s.  1). 

Fences. — Damage  to  fences,  walls,  stiles,  or  gates  is  summarily 
punishable  by  fine  not  exceeding  £5,  in  addition  to  compensation  for 
the  damage.  The  enactment  seems  not  to  apply  where  the  damage 
is  done  in  hond-fide  assertion  of  a  right  of  way  {Evison  v.  Marshall, 
1868,  32  J.  P.  691).  A  second  offence  is  summarily  punishable  by 
imprisonment  up  to  twelve  months,  subject  to  election  to  be  tried  by 
jury  (1861,  c.  97,  s.  25 ;  1879,  c.  49,  s.  17). 

Fish  and  Fishponds. — See  Fisheries,  Vol.  VI.  p.  97. 

Machinery  and  Manufactures. — The  demolition  of  machinery  by  rioters 
is  dealt  with  under  KiOT.  It  is  felony  also  to  cut,  break,  or  destroy,  with 
intent  to  destroy  or  render  useless,  goods  or  warps  of  silk,  wool,  cotton, 
hair,  mohair,  or  alpaca  in  process  of  manufacture,  or  looms,  frames,  or 
machinery  or  implements  used  in  the  manufacture,  or  to  enter  premises 
forcibly  with  intent  to  commit  the  offences.  It  is  punishable  by  penal 
servitude  for  life  or  not  less  than  three  years.  The  like  acts  with 
reference  to  fixed  or  moveable  machinery  of  other  manufactures  or 
machines  or  engines  for  agricultural  operations,  are  also  felonies  punish- 
able by  penal  servitude  from  three  to  seven  years  (1861,  c.  97,  s.  31). 
The  ofience  can  be  committed  by  making  a  machine  temporarily  useless 
{B.  v.  Fisher,  1865,  L.  K.  1  C.  C.  K.  7 ;  R.y.  Tacey,  1821,  Kuss.  &  R  452). 

Mines. — To  set  fire  to  a  coal  mine  is  felony,  as  is  the  attempt  to  do 
so  by  any  overt  act  if  it  would  have  been  felony  if  successful  (1861, 
c.  97,  88.  26,  27).  It  is  necessary  to  specify  the  ownership  of  the  mine 
{JR.  v.  Jones,  1843,  2  Moo.  C.  C.  293). 

It  is  also  felony  (1)  to  let  water  into  a  mine  with  intent  to  destroy 
or  damage  it,  or  to  hinder  or  delay  its  working ;  or,  with  the  like  intent ; 
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(2)  to  pull  down,  fill  up,  obstruct,  or  damage,  with  intent  to  destroy, 
obstruct,  or  render  useless,  an  airway,  waterway,  drain,  pit,  level,  or 
shaft  of  amj  mine  (1861,  c.  97,  s.  28).  This  does  not  apply  where 
adjoining  mineowners,  working  their  own  mine,  cut  into  another  mine 
(s.  28,  proviso);  nor  where  the  act  is  done  by  workmen  under  their 
master's  orders,  without  knowledge  that  his  act  is  "  maUcious  "  (R  v 
James,  1837,  8  Car.  &  P.  131). 

It  is  also  felony  to  pull  down  or  destroy  or  damage,  with  intent  to 
destroy  or  render  useless,  any  machinery,  appliances,  or  erections  used 
in  conducting  the  business  of  the  mine  (1861,  c.  97,  s.  30). 

Plants. — The  unlawful  and  malicious  cutting,  breaking,  barking, 
rooting  up,  or  otherwise  destroying  the  whole  or  any  other  part  of  a 
vegetable  product,  is  punishable  as  follows: — 

It  is  felony  if  damage  to  the  amount  of  £1  is  done  to  a  tree,  sapling, 
shrub,  or  underwood  growing  in  a  park,  garden,  orchard,  or  avenue,  or 
in  ground  adjoining  or  belonging  to  a  dwelling-house ;  or  to  the  amount 
of  £5  to  a  tree,  etc.,  growing  elsewhere  (1861,  c.  97,  ss.  20,  21).  Adjoin- 
ing means  "in  actual  contact"  {R.  v.  Hodges,  1829,  Moo.  &  M.  3-41).  It 
is  a  misdemeanor  if  the  damage  exceeds  Is.  wherever  the  tree,  etc., 
is  growing,  and  is  unlawful  and  malicious  (c.  97,  s.  22);  and  even  if 
injury  under  the  amount  of  Is.  is  wilfully  or  maliciously  committed 
(ss.  52,  53).  Destruction  of  fruit  or  vegetable  products  in  gardens, 
orchards,  nursery  grounds,  or  conservatories  (but  not  of  trees)  {R.  v. 
Hodges,  1828,  Moo.  &  M.  341),  (1)  in  the  case  of  a  first  offence  is  a 
misdemeanor  punishable  summarily  by  imprisonment,  with  or  without 
hard  labour,  for  not  over  six  months,  or  a  fine  not  exceeding  £20  over 
and  above  amount  of  damage  done ;  (2)  in  the  case  of  a  second  offence 
is  a  felony  punishable  by  penal  servitude  from  three  to  seven  years 
(s.  23). 

Destruction  of  cultivated  plants  growing  in  land,  open  or  enclosed, 
not  being  a  garden,  orchard,  etc.,  is  a  misdemeanor  punishable  sum- 
marily— 

(1)  On  a  first  conviction  by  imprisonment  for  not  over  a  month,  or  a 
fine  not  exceeding  £1  over  and  above  the  damage  done ; 

(2)  And  on  a  second  conviction  by  imprisonment  for  not  over  six 
months  with  hard  labour  (s.  21).     See  also  Hops. 

Post  Ojficc. — Damage  to  post  office  letter-boxes  is  a  misdemeanor 
summarily  punishable  under  the  Post  Office  Protection  Act,  1884, 
47  &  48  Vict.  c.  76,  ss.  3,  4;  and  see  Post  Office. 

Railways  and  Tramways. — See  Railway  ;  Tramway. 

Shipping. — Besides  offences  by  fire  (see  Arson)  and  Explosives 
against  ships,  the  Act  deals  with  a  number  of  cases  which  savour  of 
wrecking. 

It  is  a  felony  to  damage  a  ship  or  vessel,  whether  complete  or 
unfinished,  otherwise  than  by  fire  or  explosive,  with  intent  to  destroy 
it  or  render  it  useless  (1861,  c.  97,  s.  46). 

It  is  also  a  felony  (1)  to  mask,  alter,  or  remove  a  light  or  signal ; 
(2)  to  exhibit  a  false  light  or  signal  if  it  is  done  in  either  case  with 
intent  to  bring  a  ship  or  vessel  into  danger ;  (3)  unlawfully  or  maliciously 
to  do  anything  tending  to  the  immediate  loss  or  destruction  of  a  ship, 
vessel,  or  boat,  not  punished  in  any  prior  part  of  the  Act  (s.  47);  (4) 
to  cut  away,  remove,  alter,  conceal,  deface,  sink,  or  destroy  any  boat, 
buoy,  or  rope  used  or  intended  for  the  guidance  of  seamen,  for  the 
purpose  of  navigation,  or  to  do  any  act  with  intent  to  cut  away,  etc. 
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(s.  48);  (5)  to  destroy  any  part  of  a  vessel  in  distress  or  wrecked  or 
stranded,  or  any  goods  belonging  to  her  (1861,  c.  97,  s.  49). 

Toll-bars  and  Turnpikes. — It  is  a  misdemeanor  to  throw  down,  level, 
or  otherwise  destroy  in  whole  or  in  part  a  turnpike  gate  or  toll-bar,  and 
the  appliances  and  erections  in  connection  therewith.  The  enactment 
applies  only  to  statutory  tolls  (1861,  c.  97,  s.  34). 

Works  of  Art. — It  is  a  misdemeanor  to  destroy  or  damage  (1)  books, 
MSS.,  or  any  other  articles  kept  in  public  museums  for  purposes  of  art, 
science,  or  literature ;  (2)  pictures,  monuments,  or  stained  glass  in  places 
of  divine  worship,  or  in  buildings  belonging  to  the  Crown  or  public 
bodies,  or  erected  in  public  places.  It  is  punishable  by  imprisonment 
with  or  without  hard  labour  for  not  over  six  months  (1861,  c.  97,  s.  39). 

General. — Besides  the  specific  provisions  already  dealt  with,  the  Act 
contains  two  general  provisions. 

To  commit  any  damage,  injury  or  spoil  to  or  upon  any  real  or 
personal  property  whatsoever,  either  public  or  private,  which  is  not 
punishable  under  sees.  1-50  of  the  Act,  is  a  misdemeanor  punishable 
(1)  on  indictment,  if  the  amount  of  damage  exceeds  £5,  and  the  act 
is  unlawful  and  malicious,  by  imprisonment  with  or  without  hard 
labour  for  not  over  six  months;  (2)  summarily,  where  it  does  not 
exceed  £5,  and  the  act  is  "  wilful  "  or  "  malicious."  For  a  first  offence 
the  punishment  is  a  fine  not  exceeding  £5,  or  imprisonment  for  not 
over  two  months,  and  an  order  to  pay  compensation  not  exceeding  £5 
to  the  party  aggrieved  (1861,  c.  97,  s.  51 ;  see  Boper  v.  Knott,  [1898] 
1  Q.  B.  283 ;  McDowell  v.  Mayor  of  Dublin,  [1903]  2  Ir.  Eep.  541). 

The  decisions  on  this  enactment  are  at  present  in  conflict  as  to 
whether  damage  to  the  realty  includes  damage  to  products  of  the  realty, 
e.g.  wild  mushrooms  or  grass  {Laws  v.  EltriTigliam.,  1881,  8  Q.  B.  D.  283 ; 
Gardner  v.  Mansbridge,  1887,  19  Q.  B.  D.  217;  Gay  ford  v.  Chouler, 
[1898]  1  Q.  B.  316). 

No  criminal  liability  is  incurred  if  the  damage  was  done  under  a 
fair  and  reasonable  supposition  that  the  accused  had  a  right  to  do  the 
act  complained  of,  or  in  the  case  of  a  trespass,  not  wilful  or  malicious, 
committed  in  hunting  and  fishing,  or  in  the  pursuit  of  game  (1861, 
c.  97,  ss.  52,  53). 

It  is  not  enough  to  have  a  bond-jide  belief  that  the  act  done  is  legal. 

The  claim  made  must  be  of  a  right  known  to  the  law  {Hargreaves  v. 
Diddams,  1875,  L.  R  10  Q.  B.  582;  Fearce  y.  Scotcher,  1882,  9  Q.  B.  D. 
162  ;  Watkins  v.  Major,  1875,  L.  R.  10  C.  P.  662).  It  is  for  the 
justices  to  find  whether  bond  fides  existed,  but  they  cannot  give  them- 
selves jurisdiction  by  finding  against  it  without  evidence  (Benny  v. 
Thwaites,  1877,  2  Ex.  D.  141 ;  WJiite  v.  Feast,  1772,  L.  R.  7  Q.  B.  353 ; 
Beece  v.  Miller,  1882,  8  Q.  B.  D.  626).  This  defence  is  distinct  from  the 
bond-fide  claim  of  title  to  real  property  which  ousts  the  jurisdiction 
of  the  justices. 

The  general  rules  as  to  accessories  and  abettors  apply  to  all  these 
offences  (1861,  c.  94,  c.  97,  s.  63  ;  and  see  Abettor  ;  Accessory).  Offences 
in  the  Admiralty  jurisdiction  are  within  the  Act  (1861,  c.  97,  s.  72). 

Funishment. — In  case  of  indictable  offences,  instead  of  the  term  of 
penal  servitude  imposed  by  the  enactment  creating  the  offence  (modified 
in  1891),  imprisonment  with  or  without  hard  labour  for  not  over  two 
years  can  be  imposed,  except,  possibly,  in  the  case  of  offences  punishable 
as  misdemeanors  without  specification  of  imprisonment  of  the  term 
(see  54  &  55  Vict.  c.  69,  s.  1). 
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As  to  whipping  of  males  under  sixteen,  see  Whipping. 

Procedure. — Persons  "  found  committing  "  an  offence  against  the 
Malicious  Damage  Act,  1861,  whether  punishable  summarily  or  on 
indictment,  may  be  arrested  without  warrant  by  a  peace  officer  or  the 
owner  of  the  property  injured,  or  his  servant,  or  any  person  authorised 
by  him ;  and  peace  officers  may  arrest  without  warrant  persons  found 
lying  or  loitering  in  a  highway  or  other  place  during  the  night  whom 
he  has  good  cause  to  suspect  of  having  committed  or  being  about  to 
commit  a  felony  against  the  Act  (1861,  c.  97,  ss.  57,  61). 

Summary  Proceedings. — The  proceedings  for  offences  punishable 
summarily  are  regulated  by  the  S.  J.  Acts  (which  empower  the  sum- 
mary conviction  of  children  between  seven  and  twelve  for  any  offence 
under  the  Act  of  1861  (1879,  c.  49,  s.  11)).  These  Acts  limit  the  powers 
of  punishment  by  a  single  justice,  but  do  not  alfect  the  special  provisions 
of  the  Act  of  1861,  (1)  as  to  the  application  of  fines  or  forfeitures  for 
damage  done  (s.  64) ;  (2)  as  to  committal  for  non-payment  (s.  65) ;  (3) 
as  to  discharge  on  first  conviction  on  paying  damages  and  costs  (s.  65 ; 
see  the  Probation  of  Offenders  Act,  1907,  7  Edw.  vii.  c.  17). 

A  summary  conviction  followed  by  payment  of  penalties  and  costs 
is  a  bar  to  all  other  proceedings,  civil  or  criminal,  for  the  same  matter 
(s.  67). 

Appeal  lies  against  a  conviction  by  one  justice,  or  where  more  than 
£5  fine  or  more  than  one  month's  imprisonment  is  imposed  (s.  68). 

The  fact  that  the  person  aggrieved  by  the  malicious  injury  is  a 
witness  does  not  debar  him  from  receiving  compensation  in  summary 
proceedings  (18  &  19  Vict.  c.  126,  s.  22 ;  39  &  40  Vict.  c.  20,  s.  4). 

Where  the  amount  of  damage  is  the  essence  of  the  offence,  or  afiects 
the  scale  of  punishment,  it  must  be  specified  and  proved  {E.  v.  Thoman, 
1871,  12  Cox  C.  C.  54).  Damage  means  the  actual  damage  to  the  thing 
injured,  iiot  the  cost  of  reinstatement  or  consequential  damage  {R.  v. 
Whiteman,  1854,  D.  &  P.  353). 

As  to  form  of  indictment,  see  Indictment,  Vol.  VII.  p.  112. 

In  England  compensation  is  not  payable  by  public  authorities  in 
the  case  of  malicious  damage  by  unknown  persons,  except  in  certain 
cases  of  KiOT. 

In  Ireland  compensation  for  malicious  injuries  to  property  is 
payable  by  public  authorities  in  the  cases  specified  in  sec.  5  of  the 
Local  Government  Ireland  Act,  1898,  61  &  62  Vict.  c.  37. 

[Authorities. — Archbold,  Cr.  PL,  23rd  ed. ;  Russell,  Crimes,  6th  ed. ; 
Stephen,  Dig.  Cr.  Laiu,  6th  ed. ;  Stone,  Justices  Manual,  40th  ed.,  1907.] 

IVlaliciOUS  Prosecution. — As  a  general  rule  of  English 
law,  any  person  is  entitled,  though  not  bound  (except  perhaps  in  cases 
of  treason  and  felony  (see  Misprision)),  to  lay  before  a  judicial  officer 
information  as  to  any  criminal  offence  which  he  has  reasonable  and 
probable  cause  to  believe  has  been  committed,  with  a  view  to  ensuring  the 
arrest,  trial,  and  punishment  of  the  offender.  This  principle  is  thus  stated 
from  the  point  of  view  of  Scots  law  in  Lightbody's  Case,  1882,  9  Kettie, 
934,  by  Inglis,  L.P.,  938  :  "When  it  comes  to  the  knowledge  of  anybody 
that  a  crime  has  been  committed  a  duty  is  laid  on  that  person  as  a  citizen 
of  the  country  to  state  to  the  authorities  what  he  knows  respecting  the 
commission  of  tlie  crime,  and  if  he  states  only  what  he  knows  and 
honestly  believes  he  cannot  be  subjected  to  an  action  of  damages  merely 
because  it  turns  out  that  the  person  as  to  whom  he  has  given  the  infor- 
VOL.  VIII.  33 
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mation  is  after  all  not  guilty  of  the  crime.  In  such  cases  to  establish 
liability  the  pursuer  must  show  that  the  defender  acted  from  malice, 
i.e.  *  not  in  discharge  of  his  public  duty  but  from  an  illegitimate 
motive/  and  must  also  prove  that  the  statements  w^ere  made  or  the 
information  given  without  any  reasonable  grounds  of  belief,  or  other 
words  without  probable  cause ; "  and  Lord  Shand  added  (p.  940) :  "  He  has 
not  only  a  duty  but  a  right  when  the  cause  affects  his  own  property." 

Most  criminal  prosecutions  are  conducted  in  England  by  private 
citizens  in  the  name  of  the  Crown.  This  exercise  of  civic  rights  con- 
stitutes what  with  reference  to  the  law  of  libel  is  termed  a  privileged 
occasion ;  but  if  the  right  is  abused,  the  person  injured  thereby  is,  in 
certain  events,  entitled  to  a  remedy. 

Criminal  Remedy. — The  criminal  remedies  available  for  malicious 
prosecution  on  a  criminal  charge  are  by  proceedings  (1)  for  perjury  if 
that  offence  was  committed  in  the  prosecution;  (2)  for  conspiracy  to 
pervert  the  course  of  justice.     See  Conspiracy,  Vol.  III.  p.  475. 

Civil  Remedy. — The  first  remedy  used  for  malicious  prosecution  was 
statutory,  by  the  civil  writ  of  conspiracy,  framed  on  the  ordinance  of 
conspirators  (1304,  33  Edw.  i.  st.  2),  passed  with  the  object  of  giving 
a  means  of  indemnity  for  vexatious  indictments  and  appeals  of  felony 
(see  Conspiracy,  Vol.  III.  p.  483).  For  the  indictment  itself  as  the  act 
of  the  grand  jury  there  would  seem  to  have  been  no  remedy  in  favour 
of  the  party  indicted,  see  Floyd  v.  Barher,  1607, 12  Co.  Eep.  23.  To  give 
a  cause  of  action  under  this  writ,  it  was  necessary  to  show  a  combination 
as  well  as  a  prosecution.  The  writ  is  said  to  have  originally  applied 
to  treason  and  felony  only;  but  as  early  as  1275  a  proceeding  for  a 
malicious  indictment  for  trespass  is  recorded  (Steph.  Mai.  Pros.  20). 
Eitzherbert,  N.  B.  116,  states  that  it  also  extended  to  malicious  actions 
at  Nisi  Prius,  but  is  contradicted  by  a  case  in  Y.-B.  39  Edw.  ill.  f.  13a. 
The  writ  of  deceit,  Fitzherbert,  95,  seems  to  have  been  the  appropriate 
remedy  in  such  cases  (and  see  3  Edw.  i.  c.  29,  Stat.  West.  i.).  The  old 
ordinance  is  not  repealed,  but  actions  on  it  have  fallen  into  disuse, 
though  they  do  not  appear  to  be  directly  affected  by  the  decisions  in  the 
Mogid  Case,  [1892]  A.  C.  25 ;  or  Allen  v.  Flood,  [1897]  A.  C.  1 ;  or  Quinn 
V.  Leathern,  [1901]  A.  C.  495. 

By  the  beginning  of  the  seventeenth  century,  if  not  earlier,  an  action 
of  trespass  on  the  case  for  malicious  prosecution  had  been  devised  to 
cover  instances  in  which  the  prosecution  involved  no  conspiracy  or  joint 
tort  {Coxe  v.  Wirrall,  1606,  Cro.  Jac.  193 ;  79  E.  E.  169  ;  Savile  v.  Roberts, 
1678,  1  Raym.  (Ld.)  374;  and  see  Fayn  v.  Forter,  1619,  Cro.  Jac.  490; 
79  E.  R  418).  The  action  was  from  the  first  distinct  from  the  action 
of  False  Imprisonment,  Vol.  VI.  p.  20,  which  was  one  for  Trespass 
TO  the  Person.  That  action  involves  interference  with  personal  liberty 
without  judicial  sanction,  and  even  where  the  imprisonment  is  for  the 
purpose  of  taking  before  a  judicial  officer  it  ceases  as  soon  as  the  judge 
is  seised  of  the  charge  (Lock  v.  Ashton,  1848,  12  Q.  B.  871 ;  Austin  v. 
Bowling,  1870,  L.  R.  5  C.  P.  534).  There  is  no  trespass  to  the  person 
in  a  malicious  prosecution,  because  the  prosecutor  does  not  of  his  own 
authority  interfere  with  the  liberty  of  the  accused,  and  because  the 
magistrate,  if  competent,  is  protected  virtute  officii  by  his  judicial 
privilege  with  respect  to  his  interference  with  liberty.  These  con- 
siderations are  not  in  any  way  affected  by  the  changes  of  civil  procedure, 
and  leave  the  gist  of  the  action  for  malicious  prosecution  exactly  as 
established  under  the  common  law.     At  one  time  it  was  contended  that 
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malicious  prosecution  could  take  place  only  on  charges  of  treason  or 
felony,  but  now  it  is  immaterial  whether  the  prosecution  was  for  an 
offence  punishable  summarily  only  or  for  an  indictable  ofience  {Rayson 
V.  South  London  Tramways  Co.,  [1893]  2  Q.  B.  304). 

The  constituent  elements  of  the  cause  of  action,  i.e.  the  matters 
which  the  plaintiff  must  prove  to  succeed  in  an  action  of  malicious 
prosecution,  are  four: — 

1.  The  determination  of  the  prosecution  in  his  favour  {Fishet-  v. 
Bristow,  1779,  1  Doug.  215). 

2.  That  the  defendant  in  the  action  was  the  prosecutor  of  the  criminal 
charge. 

3.  That  there  was  no  reasonable  or  probable  cause  for  instituting  or 
proceeding  with  it  {Willans  v.  Taylor,  1829,  6  Bing.  183;  31  R.  R.  379). 

4.  That  the  prosecutor  was  also  influenced  by  malice  in  fact  in 
beginning  or  continuing  the  prosecution  {Pur cell  v.  Maciianiara,  1808, 
9  East,  361 ;  9  R.  R.  578). 

1.  Acquittal. — Unless  the  plaintiff  can  show  that  the  prosecution 
ended  in  his  favour,  he  must  fail  in  the  action.  He  can  prove  the 
determination  by  showing  {a)  that  process  was  refused,  {h)  that  a  bill 
of  indictment  was  ignored,  (c)  that  the  accused  was  acquitted  {Bas4h6  v. 
Mattheivs,  1867,  L.  R.  2  C.  P.  684). 

There  is  an  old  case  to  the  effect  that  a  nolle  prosequi  is  not  an 
acquittal  for  this  purpose  {Goddard  v.  Smith,  1705,  6  Mod.  262).  But 
it  appears  inconsistent  with  later  authorities,  and  was  rejected  in  a  recent 
colonial  case  {Gilchrist  v.  Gardner,  1891,  12  N.  S.  W.  L.  R.  184).  The 
acquittal  need  not  be  on  the  merits  {Taylors  Case,  1620,  Pal.  44 ; 
Chambers  v.  Eohinson,  1732,  2  Stra.  691 ;  Pippet  v.  Hearn,  1822,  5  Barn. 
&  Aid.  634).  Where  the  proceeding  is  one  which  in  its  nature  cannot 
be  determined  in  favour  of  the  person  accused,  such  determination  need 
not  be  proved.  This  can  arise  only  on  swearing  the  peace  on  a  man 
under  the  old  procedure  {Stewart  v.  Gromett,  1859,  7  C.  B.  N.  S.  191). 

2.  Prosecution. — A  man  prosecutes  a  charge  who  lays  an  information 
before  a  magistrate  accusing  of  the  offence  {Davis  v.  Noake,  1816, 1  Stark. 
377  ;  18  R.  R.  290),  or  makes  an  oral  accusation  before  a  justice  {Dawson 
v.  Van  Sandau,  1863,  11  W.  R.  513),  or  takes  any  active  part  in  a 
prosecution  at  any  stage  {Fitz-John  v.  Mackinder,  1861,  9  C.  B.  N.  S. 
505),  including  preferring  a  bill  before  the  grand  jury  {Payn  v.  Porter, 
1619,  Cro.  Jac.  490;  Smith  v.  Cranshaw,  1625,  Jones  (Sir  W.)  93); 
whether  it  is  ignored  or  is  found  but  is  followed  by  acquittal  on  any 
ground  {Taylors  Case,  1620,  Pal.  44;  Chambers  v.  Robinson,  1732,  2  Stra. 
691),  and  whether  the  Court  to  which  the  accusation  was  made  was  or 
was  not  competent  to  adjudicate  on  it  {Attwood  v.  Monger,  1653,  Sty.  378), 
and  whether  or  not  the  prosecutor  was  under  recognisance  to  prefer  the 
bill  {Fitz-John  V.  Mackinder,  1861,  9  C.  B.  N.  S.  505). 

Controversy  arises  in  modern  times  under  this  head  mainly  on  the 
questions — 

(1)  Whether  the  defendant  merely  told  a  police  ofHcer  of  the  supposed 
offence  or  actively  took  up  its  prosecution. 

(2)  Whether  an  employer,  corporate  or  other,  gave  any  express 
or  implied  authority  to  servants  or  agents  to  institute  the  particular 
prosecution  {Bank  of  New  South  Wales  v.  Owston,  1879,  4  App.  Cas.  270  ; 

Walker  v.  London  and  South- Western  Ply.  Co.,  1871,  L.  R.  6  Q.  B.  65; 
Hanson  v.  Waller,  [1901]  1  K.  B.  390).  This  question  more  often  arises 
as  to  false  imprisonment,  as  the  time  which  a  prosecution  necessarily 
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takes  gives  employers  time  to  decide  whether  they  will  ratify  their 
agent's  act.  But  see  Knight  v.  North  Metrojoolitan  Tramvmys  Co.,  1898, 
14  T.  L.  R  286. 

3.  Reasonable  or  probable  caicse  is  not  for  the  jury,  but  is  a  question 
of  law  for  the  judge  as  it  arises  on  the  facts  disclosed ;  and  if  there  be 
any  discrepancies  in  the  testimony,  or  imputations  on  the  credit,  of  the 
witnesses,  these  are  matters  for  the  decision  of  the  jury,  and,  as  in 
questions  touching  reasonable  notice  and  the  like,  the  judge  must 
pronounce  his  opinion  on  the  facts  when  found  by  the  jury  {Willans 
V.  Taylor,  1829,  6  Bing.  183,  Tindal,  C.J. ;  31  K.  E.  379 ;  Cox  v.  English, 
Scottish,  and  Australian  Bank,  [1905]  A.  C.  168,  P.  C).  In  other  words, 
reasonable  and  probable  cause  is  a  mixed  question  of  law  and  fact. 
Whether  the  circumstances  alleged  to  show  that  the  cause  was  probable 
or  not  probable  are  true  and  existed  is  a  matter  of  fact ;  but  whether, 
supposing  them  true,  they  amount  to  a  probable  cause  is  a  question  of 
law  {Sutton  v.  Johnstone,  1786,  1  T.  E.  491,  510;  1  E.  E.  257;  Lister 
V.  Ferryman,  1870,  L.  E.  4  H.  L.  521).  It  has  been  said  that  it  is 
not  a  question  of  law  "because  no  definite  rule  can  be  laid  down  for 
the  exercise  of  the  judge's  judgment,"  but  the  learned  Law  Lords  seem 
to  have  there  insufficiently  considered  the  nature  of  the  action  and  to 
have  confused  it  with  that  for  false  imprisonment  {^qq  Hicks  y.  Faulkner, 
1882,  46  L.  T.  127,  128).  It  is  the  every-day  duty  of  a  judge  in  a  Crown 
case  to  tell  the  jury  that  if  certain  facts  are  proved  to  their  satisfaction 
they  constitute  the  crime  charged.  In  malicious  prosecution  the  ques- 
tion is  similar  but  subjective,  viz.,  What  materials  had  the  prosecutor 
before  him  upon  which  to  ground  his  prosecution  ?  If  the  statements 
of  others  or  his  own  observation,  assuming  their  accuracy,  would  prove 
the  commission  of  the  offence,  or  create  a  presumption,  or  amount  to 
pHmd  facie  evidence  of  its  commission,  the  judge  there,  as  in  a  criminal 
trial,  rules  that  reasonable  and  probable  cause  exists.  But  their  truth 
or  accuracy  is  not,  as  a  rule,  directly  in  question,  it  being  unusual  to 
contend  in  the  action  that  the  offence  was  in  fact  committed. 

The  difficulties  expressed  in  Lister  v.  Ferryman,  as  to  the  severing  the 
functions  of  judge  and  jury,  have  been  solved  by  the  questions  framed  in 
Hicks  v.  Faulkner,  1882,  8  Q.  B.  D.  167,  and  Abrath  v.  North-Eastern  Ely, 
Co.,  1883,  11  Q.  B.  D.  440,  and  approved  by  the  House  of  Lords  in  the 
latter  case  (1886,  11  App.  Cas.  247).  Subject  to  the  special  facts  of  the 
particular  case,  the  questions  are — (1)  Did  the  prosecutor  take  reasonable 
care  to  inform  himself  of  tlie  facts  ?  (2)  Did  the  prosecutor  honestly 
believe  in  the  case  which  he  laid  before  the  Court  ?  and  if  both  these 
questions  are  answered  in  the  negative — (3)  Was  the  prosecutor  actuated 
by  malice,  i.e.  some  motive  other  than  an  honest  desire  to  bring  to  justice 
a  man  believed  to  have  offended  against  the  criminal  law  ? 

The  existence  of  reasonable  and  probable  cause  does  not  avail  if  the 
prosecutor  prosecuted  in  ignorance  of  it  {Delegal  v.  Highley,  1837,  3  Bing. 
N.  C.  950 ;  43  E.  E.  877). 

The  dismissal  of  a  prosecution  does  not  create  any  presumption  of 
the  absence  of  reasonable  and  probable  cause  {Bync  v.  Moore,  1813, 
5  Taun.  187;  Mitchell  v.  Jenkins,  1833,  5  Barn.  &  Adol.  594;  39  E.  E. 
570).  A  finding  that  the  defendant  honestly  believed  in  the  case  laid 
before  a  Court  or  magistrate  is  conclusive  against  the  plain  titles  right  of 
action  {Brown  v.  Hawkcs,  [1891]  2  Q.  B.  718).  But  absence  of  reason- 
able and  probable  cause  is  some  evidence  from  which  malice  may  be 
inferred.     Conversely,  the  most  express  malice  will  not  give  a  cause  of 
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action  if  reasonable  and  probable  cause  existed  {Willans  v.  Tayloi-,  1829, 

6  Bing.  183),  nor  can  the  absence  of  the  latter  be  inferred  from  the 
existence  of  malice  {Indedon  v.  Barry,  1805,  1  Camp.  203?i. ;  Turner 
V.  Amhler,  1846,  10  Q.  B.  252;  74  K.  R  278;  ffailes  v.  Marks,  1861, 

7  H.  &  K  56). 

4.  The  malice  to  be  proved  in  this  form  of  action  is  malice  in  fact, 
not  malice  in  law.  In  this  respect  the  action  differs  from  most  civil 
actions,  in  which  motive  is  not  an  essential  element  constitutive  of  the 
wrongfulness  of  the  act.  This  special  characteristic  has  been  considered 
by  several  of  the  Law  Lords  in  Alleji  v.  Flood,  [1898]  A.  C.  1,  who  by 
divers  obiter  dicta  have  treated  it  as  exceptional,  and  by  Sir  Frederick 
l*ollock,  who  in  a  note  to  the  case  ([1898]  A.  C.  181,  and  see  article 
Torts)  submits  that  in  this  action  "  evil  motive  is  material  because  the 
defendant's  act  is  in  itself  of  a  wrongful  nature,  and  is  privileged  when 
done,  and  only  when  done  in  good  faith."  This  proposition  attempts  to 
reconcile  the  inconsistencies  of  the  common  law,  and  disregards  the 
known  history  of  the  particular  cause  of  action.  Resort  to  the  King's 
Courts  is  matter  of  common  right,  and  the  action  of  malicious  prosecution 
lies  only  for  injury  to  reputation  or  pocket  by  abuse  of  this  right.  Kesort 
to  the  Courts  is  so  far  privileged  as  absolutely  to  bar  the  ordinary  action 
of  trespass,  and  as  to  permit  an  action  in  eonsimili  casu  only  where  the 
privilege  is  abused,  and  the  plaintiff'  has  to  prove  abuse  of  the  privilege 
instead  of  the  defendant  having  to  justify  an  act  which  on  Sir  F.  Pollock's 
theory  would  be  primd  facie  unlawful  (and  see  24  Law  Magazine  and 
Revieio,  4th  series,  352). 

In  libel  the  burden  of  proof  is  on  the  defendant  to  establish  privilege. 
When  that  is  done,  he  is  in  a  position  analogous  to  that  of  the  defendant 
in  an  action  for  malicious  prosecution.  But  there  is  no  judicial  authority 
which  will  justify  the  proposition  that  the  institution  of  legal  proceedings 
has  ever  been  presumed  to  be  an  actionable  wrong,  however  vexatious 
they  may  be.  But,  apart  from  modern  theory,  it  is  enough  for  the 
present  to  point  out  that  express  malice,  or  malice  in  fact,  i.e.  a  deliberate 
intention  to  abuse  legal  rights,  has  always  been  recognised  to  be  of  the 
essence  of  the  action. 

This  fact  has  led  to  controversy  on  the  point  whether  a  corporation 
is  capable  of  such  malice  as  will  support  the  action  apart  from  questions 
of  agency.  The  only  express  English  authority  is  Edioards  v.  Midland 
Ely.  Co.,  1881,  6  Q.  B.  D.  287 ;  against  which  must  be  set  the  obiter  dicta 
of 'Lord  Bramwell  in  Abratlis  Case  (1886, 11  App.  Cas.,  at  257),  in  which 
the  other  Law  Lords  abstained  from  concurring.  In  the  United  States 
Supreme  Court  the  view  expressed  in  Mwards  Case  has  been  adopted, 
and  it  appears  now  to  be  generally  conceded  that  an  action  for  malicious 
prosecution  will  lie  against  a  corporation  (Cornford  v.  Carlton  Bank,  [1900] 
1  Q.  B.  22). 

The  malice  need  not,  of  course,  be  directly  proved,  but  may  be 
inferred  from  the  circumstances  of  the  prosecution,  and  the  absence 
of  belief  in  its  truth  or  substance,  or  the  active  presence  of  enmity  and 
spite  (see  Koscoe,  Nisi  Prizes  Evidence,  17th  ed.). 

Damage  is  not  the  gist  of  the  action  in  the  sense  that  it  is  necessary 
to  prove  any  special  damage,  such  as  loss  of  profits  of  trade  or  profession, 
or  expense  in  defence,  and  the  jury  without  proof  of  any  such  special 
damage  may  give  general,  eveii  exemplary,  damages  for  the  loss  of 
credit  and  reputation  to  be  inferred  from  the  nature,  publicity,  and 
circumstances  of  the  prosecution  (Mayne,  Dainarjes,  7th  ed.). 
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Besides  the  ordinary  action  for  malicious  prosecution,  there  are 
certain  other  actionable  wrongs  of  a  very  similar,  if  not  indentical, 
character,  viz  : — 

(a)  Malicious  arrest  on  civil  process. 

(b)  Malicious  issue  of  a  search  warrant. 

(c)  Malicious  prosecution  of  bankruptcy  proceedings. 

{a)  The  first  is  not  actionable  unless  it  involves  interference  with 
liberty  (Spencer  v.  Jacob,  1828,  M.  &  M.  180 ;  Gecnye  v.  Radford,  ibid.  245  ; 
Webb  V.  Hill,  ibid.  253);  but  the  writ  of  arrest  must  have  been  set 
aside,  except  perhaps  where  process  is  used  to  extort  property,  or  for 
a  purpose  other  than  that  for  which  it  was  lawfully  issued  {Grainger  v. 
Hill,  1838,  4  Bing.  N.  C.  212).  Though  there  is  one  ancient  authority 
that  an  action  will  lie  against  a  person  for  bringing  a  groundless  action 
(Athvoodv.  Monger,  1653,  Sty.  378),  there  is  no  modern  precedent  except 
of  unsuccessful  actions  for  vexatious  civil  proceedings  in  rem  {CastHqiie 
V.  Behrens,  1861,  3  El.  &  El.  720;  Redway  v.  M' Andrew,  1873,  L.  E. 
9  Q.  B.  74;  Munce  v.  Black,  1858,  7  Ir.  C.  L.  E.  475),  and  all  these 
cases  are  inconsistent  with  Quartz  Hill  Gold  Mining  Co.  v.  Eyre,  1883, 
11  Q.  B.  D.  674.  Moreover,  most  if  not  all  the  special  damage  in  such 
an  action  is  covered  by  the  modern  law  as  to  costs.  Under  the  modern 
practice  arrest  on  civil  process  is  effected  only  under  an  order  of  the 
Court  after  hearing  both  sides. 

(b)  Maliciously  procuring  the  issue  of  a  search  warrant  was  recog- 
nised as  actionable  in  Elsee  v.  Smith,  1822,  1  D.  &  E.  28 ;  24  E.  E.  639, 
and  Wyatt  v.  Wliite,  1860,  29  L.  J.  Q.  B.  193 ;  and  see  Jones  v.  German, 
[1897]  1  Q.  B.  374.  These  cases  appear  inconsistent  with,  and  of  better 
authority  than,  Hope  v.  Evered,  1886,  17  Q.  B.  D.  338,  and  Lea  v. 
Charrington,  1889,  23  Q.  B.  D.  45,  272,  in  the  latter  whereof  the  Court 
of  Appeal  advisedly  refrained  (p.  272)  from  approving  the  law  laid  down 
in  the  former. 

(c)  Maliciously  prosecuting  proceedings  to  make  a  man  bankrupt 
or  to  wind  up  a  company  is  actionable.  r)ut  the  application  must  have 
failed  or  the  order  made  on  it  must  have  been  rescinded  (  Whitworth  v. 
Hall,  2  Barn.  &  Adol.  695 ;  Quartz  Hill  Gold  Mining  Co.  v.  Eyre,  1883, 
11  Q.  B.  D.  674 ;  Metropolitan  Bank  v.  Pooley,  1885,  10  App.  Cas.  210; 
Cox  V.  English,  Scottish,  and  Australian  Bank,  [1905]  A.  C.  168  (P.  C.)). 

[^Authorities. — H.  Stephen,  Malicioiis  Prosecution,  1888 ;  Bullen  and 
Leake,  Prec.  PL,  3rd  ed. ;  Clerk  and  Lindsell,  Torts,  3rd  ed. ;  Pollock, 
Torts;  L.  Q.  R.,  April  1898 ;  Vin.,  Abr.,  tit.  "Action  on  the  Case."] 

IVIalins'  Act. — This  title  is  applied  to  (a)  the  Act  to  enable 
married  women  to  dispose  of  reversionary  interests  in  personal  estate 
(20  &  21  Vict.  c.  57),  and  also,  but  less  frequently  to  {b)  the  Infant 
Settlement  Act,  1855,  18  &  19  Vict.  c.  43.  For  the  latter  Act,  see 
Infants  and  Settlements.  The  former  Act  corresponds  to  sec.  77 
of  the  Fines  and  Eecoveries  Act,  by  which  {inter  alia)  a  married  woman 
was  enabled  to  dispose  of  reversionary  interests  in  real  estate  (see 
Millef  V.  Collins,  [1896]  1  Ch.  573).  [Prior  to  its  coming  into  operation 
a  husband  could  not  dispose  of  his  wife's  interests  in  reversionary 
personalty  so  as  to  bind  her  in  the  event  of  her  surviving  him,  and  her 
joining  in  the  assignment  made  no  difference  in  this  respect.]  The  Act 
provides  that  after  December  31,  1857,  any  married  woman  may,  by 
deed,  dispose  of  every  future  or  reversionary  interest,  whether  vested 
or  contingent,   legal   or    equitable   {Witherby  v.   Rackham.,   1891,    60 
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L.  J.  Ch.  511 ;  In  re  Turner,  1892,  66  L.  T.  758  ;  see  Allcard  v.  Walker, 
[1896]  2  Ch.  36,  infra),  [in  any  personal  property  whatsoever]  to  which 
she,  or  her  husband  in  her  right,  is  entitled  under  any  instrument  made 
after  such  date  (s.  1),  not  being  an  interest  settled  upon  her  by  a 
settlement  made  on  the  occasion  of  her  marriage  (s.  4),  or  under  a 
resulting  trust  in  the  property  subject  to  such  a  settlement  {Clarke 
V.  Green,  1865,  2  Hem.  &  M.  474;  71  E.  R.  548);  and  that  she  may 
release  or  extinguish  any  power  of  appointment  in  regard  to  such 
personal  estate,  and  also  her  equity  to  a  settlement  out  of  any  personal 
estate  to  which  she,  or  her  husband  in  her  right,  may  be  entitled 
in  possession  under  such  an  instrument.  The  deed  must  be  acknow- 
ledged by  the  married  woman  in  accordance  with  the  Fines  and 
Recoveries  Act  (s.  2),  and  the  husband  must  concur  in  it,  [unless  they 
are  living  apart  {Be  Rogers,  1865,  L.  R.  1  C.  R  47)]  (s.  1).  The  power 
conferred  by  the  Act  is  cumulative.  It  does  not  interfere  with  the 
exercise  of  any  power  of  disposition  the  married  woman  may  have 
independently  of  it  (s.  3).  It  does  not  extend  to  any  interest  which 
she  is  entitled  to  under  an  instrument  by  which  she  is  expressly 
restrained  from  alienating  or  afi'ecting  the  interest  (s.  1).  It  has  been 
held  that  an  interest  under  a  will  made  before,  but  republished  after, 
1857  is  not  within  the  Act  {In  re  Elconi,  [1894]  1  Ch.  303;  see  In  re 
Bennett,  1895,  73  L.  T.  17). 

"Future  interest"  in  the  Act  means  some  interest  to  which  the 
married  woman  has,  at  the  date  of  the  disposing  deed,  an  existing  title^ 
legal  or  equitable.  It  does  not  include  an  expectancy,  e.g.  upon  the 
death  intestate  of  her  father  {Allcard  v.  Walker,  [1896]  2  Ch.  367). 
[A  policy  of  assurance  effected  by  a  married  woman  in  her  own  name 
is  a  reversionary  legal  chose  in  action  and  falls  within  the  Act 
{Witherhy  v.  Backham.,  uhi  su'pra).'] 

A  deed  duly  executed  under  the  Act  bars  any  claim  by  the  husband 
or  his  representatives  to  the  .interest  passed  by  it  {In  re  Batcheloi\ 
1873,  L.  R.  16  Eq.  481). 

Malta. — Area. — The  Maltese  islands  are  five  in  number,  of  which 
the  three  largest  are  Malta,  Gozo  and  Comino,  and  have  a  total  area  of 
about  117  square  miles  or  about  three-quarters  of  the  Isle  of  Wight. 

Earlier  Histonj.  —  The  islands  were  a  flourishing  colony  of  the 
Phoenicians  as  early  as  the  fifteenth  century  B.C.  They  successively 
became  the  prey  of  the  Greeks,  Carthaginians,  Romans,  Goths,  Saracens, 
and  Normans.  From  1190  until  1530  they  were  ruled  by  the  House  of 
Aragon,  and  in  the  latter  year  were  granted  to  the  Order  of  the  Knights 
of  St.  John  by  the  Emperor  Charles  V. 

The  Maltese  enjoyed  the  blessings  of  a  free  constitution  from  a  very 
early  date.  Their  liberties  were  secured  principally  by  the  institution 
of  a  "  Consiglio  Popolare "  or  Assembly  of  National  Representatives- 
supposed  to  have  been  established  as  early  as  1090.  It  was  a  permanent 
representation  of  the  whole  people,  and  its  functions  were  confirmed^  by 
all  suzerains.  It  was  finally  suppressed  by  the  Grand  Masters  in  1775, 
but  had  long  ceased  to  represent  the  people.  In  it  resided  the  whole 
legislative  authority.  It  also  nominated,  watched  the  conduct  of,  and 
controlled  and  displaced,  the  executive  ;  all  important  matters  were 
directed  by  it.  The  jurats,  as  administrators  of  public  property,  were 
dependent  on  and  nominated  by  it.  The  constitution  of  the  ancient 
Courts  of  Malta  is  referred  to  below  under  Coverts  of  Law, 


520  '  MALTA 

In  1798  Malta  capitulated  to  Napoleon,  who  dispersed  the  Order 
of  Knights,  but  eventually  the  Maltese  rose  against  the  French,  and 
with  the  aid  of  England  compelled  them  to  surrender,  the  Government 
being  handed  over  to  England  in  1800.  The  islands  were  eventually 
annexed  to  Great  Britain  by  the  Treaty  of  Paris,  1814. 

Constitution. — By  Letters  Patent  dated  June  3,  1903  (St.  R.  &  0., 
Rev.  1904,  vol.  viii.,  "Malta,"  p.  1),  as  amended  by  Letters  Patent  of 
April  15,  1904;  and  March  17,  1905  (St.  R.  &  0.,  1904,  p.  686,  and  ibid., 
1905,  p.  1447),  the  present  constitution  of  Malta  was  established.  It  is 
of  the  Crown  colony  type  (see  article  Colony).  A  governor  administers 
the  Government  with  the  assistance  of  an  Executive  Council,  over  which 
he  presides.  The  Executive  Council  consists  of  the  governor  and 
eighteen  other  members.  Legislation  is  vested  in  a  Council  of  Govern- 
ment, composed  of  the  governor,  who  presides,  ten  official  and  eight 
elected  members.  The  Council  of  Government  must  be  dissolved 
triennially.  The  electoral  qualifications  are — (1)  Being  twenty-one  years 
of  age ;  (2)  being  of  British  nationality ;  and  (3)  having  an  income  from 
real  property  of  £6  per  annum,  or  paying  rent  to  the  value  of  £6  per 
annum,  or  being  duly  qualified  to  serve  as  a  common  juror.  For 
electoral  purposes  the  islands  are  divided  into  eight  districts,  each  of 
which  returns  one  member. 

The  Council  of  Government  was  originally  established  by  a  charter 
of  May  11,  1849,  and  the  composition  of  the  council  has  been  repeatedly 
altered — see  the  volumes  of  Statutory  Rules  and  Orders  and  the 
editorial  notes  thereto.  See  also  Report  of  the  Committee  of  Privileges 
of  the  Maltese  Nobility,  Pari.  Pap.,  1886-8. 

Laws. — The  ancient  laws  of  Malta  were  enacted  by  the  Grand 
Master  of  the  Knights  of  St.  John.  Chief  amongst  these  laws  was  the 
Code  Rohan,  named  after  the  Grand  Master  who  was  its  author,  and 
which  is  still  the  basis  of  the  municipal  law  of  the  colony.  On  the 
annexation  of  Malta  to  the  British  Crown  (see  above),  steps  were  at 
once  taken  to  improve  the  administration  of  justice ;  a  charter  of  justice 
was  granted,  December  28,  1824 ;  trial  by  jury  was  introduced  in  1829. 
In  1836  John  Austin  and  G.  C.  Lewis  were  appointed  commissioners  to 
report  on  the  Government  and  laws  of  Malta  (see  their  Report,  Pari. 
Pap.,  1838-9) ;  they  carried  out  a  series  of  useful  reforms,  but  Austin's 
large  plans  of  codification  stood  over  for  inquiry  when  the  commissioners 
were  recalled. 

The  law  now  in  force  is  based  on  Roman  law,  as  modified  by  local 
legislation  and  usage ;  on  the  Code  Rohan ;  and  the  more  modern  codes 
and  ordinances  (see  the  judgment  in  Ciantar  v.  Gera,  1887,  12  App. 
Cas.  557). 

The  legislation  is  by  ordinance  of  the  governor  and  Council  of 
Government  under  the  Letters  Patent  referred  to  above.  Power  to 
legislate  by  imperial  Order  in  Council  is  expressly  reserved  (Art.  58  of 
Letters  Patent),  but  this  power  is  only  used  in  cases  of  special  necessity. 
The  ordinances  are  published  in  Italian  (which  continues  to  be  the  official 
language  of  the  law  Courts)  and  also  in  English.  They  have  never  been 
revised*  and  there  is  no  index  to  them. 

The  case  of  Sceberras  Trigona  v.  Sceberras  UAmico  [1892,  A.  C.  p.  69] 
decided  that  the  presumption  of  Maltese  law  is  in  favour  of  primogeniture 
as  to  lands  in  Malta  being  regular,  so  as  in  each  line  of  descent  to  admit 
female  in  default  of  male  issue  of  the  last  holder  in  that  line,  in  prefer- 
ence to  male  collaterals  descended  from  a  connnon  ancestor. 
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In  1892  certain  questions  relating  to  marriages  in  Malta  were 
referred  to  the  Judicial  Committee  of  the  Privy  Council,  and  on  the 
18th  July  1895  their  Lordships  reported — (1)  That  unmixed  marriages 
{i.e.  marriages  between  Protestants)  celebrated  by  Anglican,  Presby- 
terian, and  Wesleyan  ministers  were  valid.  Anglican  marriages  were 
fully  sanctioned  by  inveterate  usage,  and  the  grounds  upon  which  the 
validity  of  Presbyterian  and  Wesleyan  marriages  was  maintained, 
though  not  so  clear,  were  in  their  Lordships'  opinion  sutticient. 
(2)  That  mixed  marriages  {i.e.  marriages  between  a  Protestant  and 
a  Pioman  Catholic)  celebrated  in  Malta  by  ministers  other  than  those 
of  the  Eoman  Catholic  Church  were  also  valid.  Their  Lordships 
intimated  that  this  question  was  one  of  great  difficulty,  and  that,  not- 
withstanding the  elaborate  character  of  the  argument  addressed  to 
them,  it  was  possible  that  in  the  event  of  the  question  coming  before 
them  judicially,  additional  information  and  authorities  might  be  pro- 
duced tending  to  shake  the  conclusion  derived  from  the  materials  before 
them.  (3)  In  the  case  of  persons  contracting  in  good  faith,  but  in  such 
circumstances  that  the  validity  of  the  marriage  might  be  open  to 
question,  their  Lordships  thought  it  expedient  that  the  matter  should 
be  set  at  rest  by  legislative  declaration.  The  validity  of  unmixed  and 
mixed  marriages  in  Malta  is  now  regulated  by  Order  in  Council  printed 
in  Pari.  Pap.,  1896  [c.  7982]. 

Courts  of  Law. — The  ancient  Courts  of  Malta  comprised  the 
following : — 

The  Court  of  Valetta  with  a  castellano  (a  knight),  a  criminal  and 
civil  judge ;  a  fiscal  and  deputy-fiscal ;  an  advocate  and  pro-advocate  of 
the  poor;  a  protector  of  prisoners  (a  knight);  two  notaries;  a  grand- 
visconte  or  sheriff;  and  captains  or  officers  of  police.  In  Citta  Notabili 
there  were  similar  tribunals.  Appeals  lay  to  the  Judge  of  Appeals,  and 
from  him  to  the  Judge  Surrogate — deputed  by  the  Grand  Master.  The 
Grand  Master  then  confirmed,  revised,  altered,  or  annulled  sentence. 
To  the  Judge  of  Appeal  were  referred  appeals  from  the  Government 
Court  of  Gozo,  from  office  of  First  Appeal  at  Citta  Notabili,  from  the 
Siniscalia  or  Sen^chal's  Court ;  from  the  Consolato  del  mare  (Commercial 
Court)  and  other  tribunals.  In  capital  and  grave  causes  the  criminal, 
civil,  and  Judge  of  Appeal  were  joined.  The  judges  received  the 
penalties  and  tSxed  fees  for  sentences,  in  lieu  of  salaries.  By  Ordinance 
of  May  28, 1814,  which  reconstituted  all  the  civil  and  criminal  tribunals 
of  the  island,  the  Supreme  Council  of  Justice  was  established. 

The  Council  of  Justice  was  remodelled  by  the  Charter  of  Justice 
of  December  28,  1824  (above  referred  to). 

The  Supreme  Council  of  Justice  now  consists  of  a  Chief  Justice, 
Judges  of  the  Court  of  Appeal,  and  Judges  of  the  Civil  Court  (First 
Hall),  Commercial  Court  (Second  Hall)  and  Criminal  Court. 

There  are  also  Magistrates'  Courts. 

Under  an  Order  in  Council  of  December  18,  1824  (St.  R  &.  0., 
Kev.  1904,  vol.  vi.,  "Judicial  Committee,"  p.  52),  appeals  lie  from  the 
Supreme  Council  of  Justice  to  the  Pkivy  Council  ;  see  that  article  as 
to  conditions  of  appeals. 

Application  of  Imperial  Acts. — The  Malta  Act,  41  Geo.  III.  c.  103, 
s.  3,  provides  that  Malta  is  to  be  deemed  for  all  purposes  part  of  Europe; 
this  provision  is  repeated  in  the  Customs  Act,  39  &  40  Vict.  c.  36, 
s.  164.  Tlie  Koyal  Malta  Artillery  are  part  of  the  regular  forces  under 
the  Army  Act,  44  &  45  Vict.  c.  58,  s.  190  (8);  58  k  59  Vict.  c.  7,  s.  9. 
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By  Order  in  Council  of  September  24,  1886  (St.  K.  &  0.,  Rev.  1904, 
vol.  ii.,  "  Coin  Colonies,"  p.  73),  the  legal  currency  in  Malta  was  restricted 
to  sterling  coin  of  the  United  Kingdom,  and  by  Order  in  Council  of 
February  3,  1898  {ibid.,  p.  114),  the  Imperial  Coinage  Acts  were  put 
in  force  in  the  Colony.  The  1886  Order  was  directed  to  placing  beyond 
doubt  what  had  been  the  legal  position  since  1855.  An  interesting 
account  of  the  earlier  condition  of  the  currency  is  given  in  Chalmers' 
Colonial  Currency,  1893,  pp.  307-321 ;  see  also  Pari.  Pap.,  1845. 

As  to  extradition,  the  Colonial  Ordinance,  No.  iv.  1877,  has  been 
incorporated  with  the  Imperial  Extradition  Acts  {jhid.,  vol.  v.,  "  Fugitive 
Criminal,"  p.  307). 

Medical  practitioners  of  the  Colony  are,  under  Order  in  Council  of 
September  26,  1901  (ihid.,  vol.  viii.,  "Medical  Profession,"  p.  3),  entitled 
to  practise  in  the  United  Kingdom  on  favourable  terms. 

Certificates  of  competency  granted  by  the  Governor  of  Malta  to 
officers  in  the  merchant  service  take  effect  as  if  granted  by  the  (Imperial) 
Board  of  Trade  {ihid.,  vol.  viii.,  "  Merchant  Shipping,"  p.  46). 

By  Orders  in  Council  of  April  30,  1877,  and  May  3,  1882  {ihid., 
vol.  ii.,  "  Colonial  Prisoner,"  pp.  5,  7),  prisoners  may  be  removed  from 
Gibraltar  and  the  Falkland  Islands  to  undergo  their  term  of  punish- 
ment in  Malta.  Under  an  Order  in  Council  of  December  31,  1883 
{ihid.,  vol.  v.,  "  Foreign  Jurisdiction,"  p.  413),  prisoners  may  be  similarly 
removed  for  punishment  from  Cyprus  to  Malta. 

[Authorities. — Clarke's  Colonial  Law ;  Colonial  Office  List,  1907 ; 
Lucas,  Historical  Geography  of  the  British  Colonies,  1888,  vol.  i.  p.  8 ; 
Page,  G.  A.,  Guide  to  the  Laws  and  Regidations  of  Maltcc.''] 

IVIa.It.  Tax. — In  the  year  1715  an  Act  was  passed  for,  among 
other  things,  charging  and  continuing  the  duties  on  malt  (1  Geo.  I. 
Stat.  2,  c.  2).  This  Act,  with  various  amendments,  continued  in  force 
until  the  year  1880,  when  by  the  Inland  Revenue  Act  of  that  year 
(43  &  44  Vict.  c.  20)  the  excise  and  customs  duties  on  malt  were  repealed 
and  the  malt  tax  was  abolished.  The  duties  were  to  cease  as  from  the 
1st  of  October,  1880.  By  sec.  3  of  the  Inland  Revenue  Act,  1888,  it  is 
enacted  that  "  the  following  duties  of  excise  shall  cease  to  be  charged 
and  payable ;  (that  is  to  say)  the  duties  on  malt ;  the  duty  on  sugar 
used  by  any  brewer  of  beer  for  sale  in  the  brewing  or  making  of  beer,  or 
in  the  preparation  therefrom  of  any  liquor  or  substance  to  be  used  as 
colouring  in  the  brewing  or  making  of  beer;  the  duties  on  licences  to 
be  taken  out  by  a  maltster  or  maker  of  malt,  a  roaster  of  malt,  a  dealer 
in  roasted  malt,  and  a  brewer  of  beer  for  sale ;  and  the  drawbacks  of 
excise  now  payable  on  malt  and  beer  shall  cease  to  be  allowed."  By 
sec.  4  customs  duties  on  malt  were  repealed.  By  sec.  5  and  subsequent 
sections  special  provision  was  made  for  the  repayment  to  malt  traders 
of  duty  paid  for  any  portion  of  the  period  during  which  by  the  repealing 
Act  the  duty  was  not  payable. 

IVIanagcer. — A  person  appointed  to  manage  and  carry  on  a  par- 
ticular IJusiness.  In  the  case  of  a  company,  the  directors  usually  have 
power  to  appoint  a  manager,  but  a  mere  power  to  make  such  an  appoint- 
ment does  not  authorise  the  directors  to  transfer  to  such  manager  powers 
expressly  given  by  the  articles  to  themselves;  the  only  powers  which 
in  the  general  case  they  can  delegate  are  those  which  belong  to  the 
management  of  the  ordinary  commercial  business  of  the  company  (per 
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Mellish,  L.J.,  in  In  re  County  Palatine  Loan  aTui  Discount  Co.,  CartmclVs 
Case,  1874,  L.  K.  9  Ch.  695).  The  manager  of  a  company  cannot  retain 
to  himself  any  pecuniary  benefit  obtained  by  him  in  his  character  of 
manager  not  known  to,  and  not  sanctioned  by,  the  shareholders  who 
employed  him  and  whose  interests  he  is  bound  to  consult  {per  Lord 
Eomilly,  M.E.,  in  General  Exchange  Bank  v.  Horner,  1870,  L.  R.  9  Eq.  480, 
488) ;  he  is  liable  for  misfeasance  (Companies  Winding-up  Act,  1890, 
s.  10).  In  a  winding-up  a  special  manager  may  be  appointed  by  the  Court 
on  an  application  by  the  official  receiver  {ibid.,  s.  5).  See  Company; 
Debenture;  Receiver. 

IVIanag'ium. — A  mansion-house  or  dwelling-place. 

IVIanche   Present. — A  bribe;   a  present  from  the  donor's 
own  hand. 


IVIanclamus. 
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Nature  of  the  Prerogative  Writ  of  Mandamus. — Definiiion. — 
The  prerogative  writ  of  mandamus  has  been  defined  by  Blackstone  as  a 
command  issuing  in  the  King's  name  from  the  Court  of  King's  Bench, 
and  directed  to  any  person,  corporation,  or  inferior  Court  of  Judicature, 
within  the  King's  dominions,  requiring  them  to  do  some  particular  thing 
therein  specified,  which  appertains  to  their  ottice  and  duty,  and  winch 
the  Court  of  King's  Bench  has  previously  determined,  or  at  least  supposes, 
to  be  consonant  to  right  and  justice  (see  Black.  Com.,  bk.  iii.  p.  110;  see 
also  Prerogative  Writs). 
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The  writ  of  mandamus  now  issues  from  the  Crown  side  of  the  King's 
Bench  Division  of  the  High  Court  of  Justice.  Its  general  object  is  to 
enforce  the  performance  of  some  duty  of  a  public  nature  in  respect  of 
which  there  is  no  other  specific  legal  remedy. 

It  is  to  be  observed  that  the  prerogative  writ  of  mandamus  is  a 
remedy  that  can  be  granted  only  in  the  King's  Bench  Division,  and  this 
notwithstanding  the  provisions  of  sec.  25  of  the  Judicature  Act,  1873 
(see  Glossop  v.  Heston  and  Isleivorth  Local  Board,  1878,  12  Ch.  D.  102, 
per  Brett,  L.J.,  ibid.,  at  p.  122 ;  but  see  In  re  Paris  Skating  Rink  Co.,  1877, 

6  Ch.  D.  731). 

Early  History. — The  term  "mandamus"  was  originally  applied  generi- 
cally  to  a  number  of  ancient  writs,  letters  missive,  or  mandates,  issued 
by  the  sovereign,  directing  the  performance  of  certain  acts.  These  were 
not  judicial  writs,  but  merely  commands  issuing  from  the  sovereign 
direct,  without  the  intervention  of  the  Courts,  and  are  now  obsolete. 
The  term  mandamus  derived  from  them  has  gradually  become  confined 
in  its  application  to  the  judicial  writ,  which  is  now  known  as  the  high 
prerogative  writ  of  mandamus  (see  Tapping  on  Mandamus,  chap.  i. ;  High, 
Treatises  on  Extraordinary  Legal  Remedies,  chap.  i.  s.  2). 

The  early  history  of  the  prerogative  writ  of  mandamus  is  obscure, 
but  there  is  no  doubt  that  the  writ  is  of  great  antiquity,  and  was  at  an 
early  period  recognised  as  an  institution  of  the  common  law.  It  appears  to 
have  been  in  use  as  early  as  the  reign  of  Edward  ii.  (see  Dr.  Widd,rington  s 
Case,  1661, 1  Lev.  23 ;  see  also^er  Mansfield,  C.J.,  R.y.  Askew,  1768, 4  Burr. 
2186 ;  and  per  Powis,  J.,  R.  v.  Heathcote,  1711,  10  Mod.,  at  p.  57),  though 
Baggs  Case  (1616,  11  Kep.  93;  77  E.  R.  1271)  in  the  reign  of  James  I. 
has  been  sometimes  incorrectly  cited  as  the  earliest  instance  of  a  man- 
damus (see  R.  V.  Heathcote,  1711, 10  Mod.,  at  p.  57).  It  does  not,  however, 
appear  to  have  been  of  frequent  use  until  the  latter  part  of  the  seven- 
teenth century,  at  which  period  it  was  first  systematically  applied  "  as  a 
corrective  of  official  inaction,  and  for  the  purpose  of  setting  in  motion 
inferior  tribunals  and  officers  "  (see  High,  Extraordinary  Legal  Remedies, 
chap.  i.  s.  2).     This,  indeed,  fairly  epitomises  its  modern  uses. 

General  Nature  of  the  Writ. — Mandamus  is  a  high  prerogative  writ 
(see  Knipe  v.  Edwin,  1695,  4  Mod.  281 ;  R.  v.  Barker,  1762,  1  Black.  (W.) 
352;  R.  V.  Bishop  of  Chester,  1786,  1  T.  R.  396;  1  R.  R.  237;  R.  v. 
University  of  Cambridge,  1765,  1  Black.  (W.)  546  ;  R.  v.  The  Church- 
vmrdens  of  All  Saints,  Wigan,  1876,  1  App.  Cas.  (H.  L.)  611 ;  see  also 
Prerogative  Writs).  It  is  not  a  writ  of  right,  and  does  not  issue  of 
course  (see  the  cases  cited  above;  see  also  R.  v.  The  Commissioners  of 
Excise,  1788,  2  T.  R.,  at  p.  385 ;  R.  v.  Clear,  1825,  4  Barn.  &  Cress.  901 ; 
28  R.  R.  498;  R.  v.  Paddington  Vestry,  1829,  9  Barn.  &  Cress.  461). 
The  Court  must,  in  fact,  be  satisfied  that  they  have  ground  upon  which 
to  grant  it,  for  it  will  not  be  granted  merely  for  asking  (see  R.  v.  Askew, 
1768,  4  Burr.  2186).  The  writ  is  in  its  nature  a  writ  of  restitution,  and 
is  of  a  most  extensive  and  remedial  character  (see  Calvin's  Case,  1609, 

7  Rep.,  at  p.  20;  77  E.  R.  377;  R.  v.  St.  John's  College,  Cambridge,  1694, 
4  Mod.,  ^t  p.  234 ;  R.  v.  The  Justices  of  the  West  Riding,  1834,  3  Nev.  & 
M.,  at  p.  88 ;  see  also  Black.  Com.,  bk.  iii.  p.  110). 

Scope  of  the  Writ. — The  purposes  to  which  the  extraordinary  remedy 
by  mandamus  has  been  applied  are  of  great  diversity,  and  in  process  of 
time  have  been  gradually  and  widely  extended. 
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With  regard  to  the  scope  of  the  writ,  Lord  Mansfield,  C.J.,  said :  "  A 
mandamus  is  certainly  a  prerogative  writ  flowing  from  the  King  himself, 
sitting  in  this  Court  (the  Court  of  King's  Bench),  superintending  the 
police  and  preserving  the  peace  of  this  country,  and  will  be  granted 
wherever  a  man  is  entitled  to  an  office  or  a  function,  and  there  is  no 
other  legal  remedy  for  it.  Where  there  is  a  right  to  execute  an  office, 
perform  a  service  or  exercise  a  franchise,  more  especially  if  it  be  in  a 
matter  of  public  concern  or  attended  with  profit,  and  a  person  is  kept  out 
of  possession  or  dispossessed  of  such  right  and  has  no  other  specific  legal 
remedy,  the  Court  ought  to  assist  by  a  mandamus"  (E.  v.  Barker,  1762, 
1  Black.  (W.),  at  p.  352;  and  s.c,  3  Burr.,  at  p.  1266).  Again,  in  the 
course  of  a  judgment  in  another  case.  Lord  Mansfield  said :  "  There  is 
no  doubt  that  where  a  party  who  has  a  right  has  no  other  specific  legal 
remedy,  the  Court  will  assist  him  by  issuing  this  prerogative  writ  in 
order  to  his  obtaining  such  right"  {R.  v.  Askew,  1768,  4  Burr.,  at 
p.  2188;  see  also  B.  v.  University  of  Cambridge,  1765,  ibid.,  552;  li.  v. 
Bishop  of  Chester,  1786,  1  T.  K.  396 ;  B.  v.  The  Marquis  of  Stafford,  1790, 
3  T.  E.  646). 

The  reason,  it  has  been  said,  why  writs  of  mandamus  are  granted 
is  to  prevent  a  failure  of  justice,  and  for  the  execution  of  the  common 
law  or  of  some  statute  or  of  the  King's  Charter,  and  never  as  a  private 
remedy  to  the  party  (see  per  Lord  Hardwicke,  C.J.,  B.  v.  Wheeler,  1735, 
Lee  t  Hard.  99).  When  there  is  no  other  remedy  equally  convenient, 
the  proper  remedy  is  by  mandamus;  on  this  principle  a  peremptory 
mandamus  was  granted  to  a  Eeturning  Officer  to  countermand  the 
poll  at  a  County  Council  election,  one  of  the  candidates  having  died 
after  nomination  {R.  v.  Stewart,  [1898]  1  Q.  B.  552). 

Instead,  as  was  said  in  one  case,  of  being  astute  to  discover  reasons 
for  not  applying  this  great  constitutional  remedy  for  error  and  mis- 
government,  it  is  the  duty  of  the  Court  to  be  vigilant  to  apply  it  in  every 
case  to  which  by  any  reasonable  construction  it  can  be  made  applicable 
(see  per  Martin,  B.,  The  Mayor,  etc.,  of  Rochester  v.  The  Queen,  1858, 
27  L.  J.  Q.  B.  434). 

Immunity  for  Acts  done  under  Writ. — It  is  only  reasonable  that  an 
individual  should  not  be  prejudiced  by  any  act  done  by  him  under  com- 
pulsion of  law  in  compliance  with  a  writ  of  mandamus.  Such  immunity 
is  in  fact  now  secured  by  rule  62  of  the  Crown  Office  Kules,  1906,  which 
provides  that  no  action  or  proceeding  shall  be  commenced  or  prosecuted 
against  any  person  in  respect  of  anything  done  in  obedience  to  a  writ 
of  mandanms  issued  by  the  Supreme  Court  or  any  judge  thereof  (this 
rule  is  taken  from  the  Statute  6  &  7  Vict.  c.  67,  s.  3,  which  is  now 
repealed). 

Principles  upon  which  Mandamus  is  granted. — Issm  of  Writ 
Discretionary. — It  has  been  mentioned  that  mandamus  is  an  extra- 
ordinary remedy.  It  is  most  important  also  to  observe  that  the 
granting  or  refusing  of  the  prerogative  writ  is  discretionary,  and  the 
Court,  in  the  exercise  of  that  discretion,  may  grant  or  refuse  the  writ 
entirely  on  the  special  circumstances  of  tlie  particular  case  (see  per 
Cockburn,  C.J.,  R.  v.  Garla^id,  1870,  L.  E.  5  Q.  B.,  at  p.  272;  see  also 
R.  V.  The  Churchwarde7is  of  All  Saints,  Wiyan,  1876,  1  App.  Cas.  (H.  L.) 
611 ;  R.  V.  Littledale,  1882,  12  L.  E.  Ir.  Q.  B.,  at  pp.  100,  101).  But  the 
exercise  of  this  judicial  discretion  in  the  granting  or  refusal  of  a  man- 
damus is  in  no  sense  arbitrary,  for  it  is  in  every  case  based  upon  certain 
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determinate  principles  which  have  been  evolved  and  defined  by  the 
practice  of  nearly  three  centuries ;  moreover,  the  discretion  is  now 
subject  to  review  on  appeal. 

Legal  Bight  to  Performance  of  Duty. — To  support  an  application  for 
mandamus  it  is  absolutely  essential  that  there  should  be  a  legal  right 
on  the  part  of  the  applicant  to  the  performance  of  some  duty  of  a  public 
nature  by  the  party  against  whom  he  applies.  It  has  been  clearly  laid 
down  that  the  existence  of  a  legal  right  or  obligation  is  the  foundation  of 
every  writ  of  mandamus  (see  per  Lord  Campbell,  C.J.,  Ex  parte  Napier 
1852,  18  Q.  B.,  at  p.  695;  see  also  B.  v.   The  Bishop  of  Exeter,  1802, 

2  East,  at  p.  466 ;  B.  v.  Hertford  College,  1878,  3  Q.  B.  D.,  at  p.  701 ; 
B.  V.  Littledale,  1882,  12  L.  K.  Ir.  Q.  B.,  at  p.  101).  The  specific  legal 
duty  enforceable  by  mandamus  may  be  one  imposed  by  common  law 
or  custom  (see  B.  v.  The  Master  and  Wardens  of  the  Company  of  Surgeons, 
1759,  2  Burr.  892 ;  B.  v.  Field,  1791,  4  T.  E.  125 ;  B.  v.  Mayor,  etc.,  of 
West  Looe,  1825,  3  Barn.  &  Cress.,  at  p.  684;  Ex  parte  Blackmore,  1830, 
1  Barn.  &  Adol.  122;  35  K.  E.  242;  B.  v.  Hale,  1838,  9  Ad.  &  E.  339; 
48  E.  E.  518),  by  charter,  or  by  statute  (see  B.  v.  Wlieeler,  1735, 
Lee  t.  Hard.  99 ;  Simpson  v.  Scottish  Insurance  Co.,  1863,  1  H.  &  M., 
at  p.  629;  71  E.  E.  270).  The  right  must  be  a  legal  right;  a  right 
of  an  equitable  nature  is  not  enforceable  by  mandamus  (see  B.  v.  Godol- 
phin,  1838,  8  Ad.  &  E.  338 ;  see  also  B.  v.  The  Marquis  of  Stafford,  1690, 

3  T.  R,  at  p.  651;  B.  v.  Collector  of  Customs,  1813,  2  M.  &  S.  223; 
B.  V.  Orton,  1851,  14  Q.  B.  139 ;  B.  v.  The  Trustees  of  Balhy  Turnpike 
Boad,  1853,  22  L.  J.  Q.  B.  164). 

The  existence  of  a  legal  duty  the  performance  of  which  is  sought 
to  be  enforced,  being  essential  to  an  application  for  a  mandamus,  it 
follows  that  where  there  is  no  legal  obligation  to  do  a  particular  thing,  a 
mandamus  will  not  be  granted  to  compel  it  to  be  done  (see,  for  instance, 
B.  v.  The  Great  Western  Bly.  Co.,  1893,  62  L.  J.  Q.  B.  572 ;  The  Dartford 
Bural  District  Council  v.  The  Bexley  Heath  Bly.  Co.,  [1898]  A.  C.  (H.  L.) 
210). 

A  mandamus,  therefore,  will  not  lie  against  the  Secretary  of  State 
for  War  to  compel  him  to  carry  out  the  terms  of  a  Eoyal  warrant 
regulating  the  pay  and  retiring  allowances  of  officers  and  soldiers  of  the 
army,  no  legal  duty  in  relation  to  such  officers  or  soldiers  being  imposed 
upon  him  either  at  common  law  or  by  statute  {B.  v.  Secretary  of  State  for 
War,  [1891]  2  Q.  B.  326).  So  in  the  case  of  one  of  the  Inns  of  Court 
or  of  a  College  capriciously  refusing  to  admit  an  individual  as  a  member, 
a  writ  of  mandamus  will  not  lie,  for  there  is  no  breach  of  any  legal  Tight 
(see  B.  V.  The  Benchers  of  Lincoln  s  Inn,  1825,  4  Barn.  &  Cress.  855 ;  28 
E.  E.  482 ;  B.  v.  The  Brincijjol  and  Ancients  of  Barriard's  Inn,  1836, 
5  Ad.  &  E.  17).  Nor  will  a  mandamus  be  granted  against  a  railway 
company  compelling  them  to  carry  their  railway  by  means  of  a  bridge 
over  a  public  footpath  which  it  crosses,  or  the  footpath  over  the  railway, 
no  such  duty  being  imposed  upon  them  by  the  Eailways  Clauses  Con- 
solidation Act,  1845  {B.  v.  The  Bexley  Heath  Bly.  Co.,  [1898]  App.  Cas. 
(H.  L.)*  210).  On  the  same  principle  also,  a  mandamus  to  compel 
a  railway  company  to  reinstate  the  railway  was  refused,  where  the 
company  was  under  no  legal  obligation  either  to  maintain  or  to  reinstate 
the  railway  (see  B.  v.  The  Great  Western  Bly.  Co.,  1893,  62  L.  J. 
Q.  B.  572;  see  also  B.  v.  The  East  and  West  India  Dock  Co.,  1889,  60 
L.  T.  232). 
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It  must,  indeed,  be  affirmatively  shown  by  the  applicant  that  he  has 
a  specific  legal  right  to  the  performance  of  the  public  duty  which  he 
asks  the  Court  to  order  to  be  performed.  Where,  for  instance,  a  Metro- 
politan District  Board  of  Works,  which  was  the  sanitary  authority 
of  the  district,  applied  for  a  mandamus  to  the  Guardians  of  the  Poor 
of  the  district,  commanding  them  to  enforce  the  provisions  of  the  Vacci- 
nation Acts,  it  was  held  that  the  Board  of  Works  had  no  legal  specific 
right  to  enforce  the  performance  by  the  Guardians  of  their  duties,  and 
therefore  were  not  entitled  to  a  mandamus  (B.  v.  The  Guardians  of 
Lewisham  Union,  [1897]  1  Q.  B.  498). 

The  object  of  a  mandamus  is  to  compel  the  performance  of  a  duty. 
It  will  be  granted  when  that  has  not  been  done  which  a  statute  orders 
to  be  done,  but  not  for  the  purpose  of  undoing  what  has  been  done  (see 
jper  Lord  Campbell,  C.J.,  Ex  parte  Nash,  1850,  15  Q.  B.,  at  p.  95);  so 
a  mandamus  to  compel  a  company  to  take  its  seal  ofi'  the  register 
of  shareholders,  on  the  ground  that  it  was  affixed  without  authority 
and  contrary  to  the  provisions  of  the  Companies  Clauses  Consolidation 
Act,  1845,  was  refused  {ihid.  p.  92). 

Imperative  Duty. — The  duty  which  is  to  be  enforced  by  mandamus 
must  be  an  imperative  duty.  A  mere  discretionary  power  not  amounting 
to  an  absolute  duty  will  not  be  enforced  by  mandamus  (see  R.  v.  Mayor 
of  West  Looe,  1824,  5  Dow.  &  Ey.  414;  R.  v.  Kensington,  1848,  12  Q.  B. 
654 ;  In  re  Reward,  1845,  2  Dow.  &  L.  753 ;  R.  v.  The  Bishop  of  Chichester, 
1859,  2  El.  &  El.  209  ;  R.  v.  Newport  BHdge,  1859,  ihid.  377 ;  R.  v.  Vestry 
of  St.  Luke's,  Chelsea,  1862,  31  L.  J.  Q.  B.  50). 

With  reference  to  the  existence  of  an  imperative  legal  duty  there  is 
an  express  decision  of  the  House  of  Lords  to  the  effect  that  the  words  in 
a  statute,  "it  shall  be  lawful,"  of  themselves  merely  make  that  legal 
and  possible  which  there  would  otherwise  be  no  right  or  autliority  to  do. 
Their  natural  meaning  is  permissive  and  enabling  only,  but  there  may 
be  circumstances  which  may  couple  the  power  with  a  duty  to  exercise  it. 
It  lies  upon  those  who  call  for  the  exercise  of  the  power  to  show  that 
there  is  an  obligation  to  exercise  it  (see  Julius  v.  The  Bishop  of  Oxfoi-d, 
1880,  5  App.  Cas.  (H.  L.)  214).  Thus  where  a  bishop  has  a  discretion 
as  to  whether  he  will  issue  a  commission  to  inquire  into  the  truth  of  a 
complaint  under  the  Church  Discipline  Act,  3  &  4  Vict.  c.  86,  s.  3,  no 
mandamus  will  lie  to  compel  him  to  do  so  {ibid. ;  see  also  R.  v.  The  Bislwp 
of  Oxford,  1879,  4  Q.  B.  D.  525). 

On  the  same  principle  also,  where  a  railway  company  has  an  option 
when  its  line  crosses  a  highway  either  to  carry  the  road  over  the  railway 
or  the  railway  over  the  road,  a  mandamus  will  not  be  granted  to  compel 
the  company  to  do  one  of  these  two  things,  unless  circumstances  which 
establish  the  impossibility  of  the  company  exercising  the  option  are 
clearly  shown  (see  R.  v.  The  Directors  of  the  South-Eastem  Riy.  Co.,  1853, 
4  H.  L.  471). 

When  a  duty  is  of  a  judicial  nature  a  mandamus  to  enforce  its  per- 
formance will  only  lie  in  cases  where  the  performance  of  it  has  been 
refused,  and  not  merely  where  it  has  been  improperly  performed.  The 
Court  cannot  dictate  by  mandamus  the  judgment  which  another  Court 
shall  give  (see  R.  v.  The  Justices  of  Middlesex,  1839,  9  Ad.  &  E.,  at  p.  546). 
For  if  the  law  requires  a  certain  thing  to  be  done,  the  party  upon  whom 
the  obligation  is  imposed  may  be  ordered  to  do  it.  If  he  is  to  act 
according  to  his  discretion,  and  he  will  not  act  or  even  consider  the 


528  MANDAMUS 

matter,  he  may,  by  mandamus,  be  compelled  to  put  himself  in  motion 
to  do  the  thing,  but  his  discretion  cannot  be  controlled  (see  R.  v.  The 
Justices  of  the  North  Riding,  1823,  2  Barn.  &  Cress.  291 ;  see  also  R.  v.  The 
Bishop  of  Litchfield,  1733,  7  Mod.,  at  p.  218  ;  R.  v.  The  Bishop  of  Worcester, 
1815,  4  M.  &  S.  415;  16  R.  R  512;  R.  v.  Law,  1857,  7  El.  &  Bl.  366; 
Ex  parte  Cook,  1860,  2  El.  &  El.  586).  And  where,  therefore,  persons 
exercising  an  inferior  jurisdiction  have,  on  a  mistaken  view  of  the  law, 
refused  to  hear  a  case,  the  Court  will  compel  them  by  mandamus  to  hear 
and  decide  it ;  but  when  they  have  heard  and  decided,  their  decision 
cannot  be  reviewed  (see  per  Lord  Campbell,  C.J.,  R.  v.  The  Deputies  of 
Freemen  of  Leicester,  1850,  15  Q.  B.,  at  p.  674). 

So  a  mandamus  will  not  be  granted  to  review  a  judgment  on  the 
ground  that  it  was  erroneous  (see  Ex  parte  Morgan,  1820,  2  Chit.  250 ; 
R.  V.  Hewes,  1835,  3  Ad.  &  E.  725 ;  42  R.  R.  516);  nor  will  a  mandamus 
lie  to  restore  the  name  of  a  medical  practitioner  which  has  been  erased 
by  the  General  Council  of  Medical  Education  for  due  cause  after  proper 
inquiry  (see  R.  v.  The  General  Council  of  Medical  Education,  1861,  3  El.  & 
El.  525 ;  Ex  parte  Le  Mert,  1863,  4  B.  &  S.  582). 

It  is  well  settled  that  a  judicial  tribunal  will  not  be  ordered  by 
mandamus  to  do  a  particular  act  unless  such  act  be  purely  ministerial 
and  not  judicial.  On  this  principle  a  mandamus  will  not  be  granted  to 
justices  to  hold  a  further  adjournment  of  the  general  licensing  meeting 
and  at  such  further  adjournment  grant  a  renewal  of  a  licence ;  but  the 
justices  may  by  mandamus  be  ordered  to  hear  and  determine  according 
to  law  (see  R.  v.  Kingston  Justices,  1902,  86  L.  T.  589 ;  see  also  R.  v. 
Howard  or  Farnham  Justices,  [1902]  2  K.  B.  363). 

On  the  other  hand,  where  a  duty  is  purely  ministerial  in  its  character, 
the  performance  of  the  specific  act  can  be  compelled  by  mandamus. 

In  a  recent  case  where  licensing  justices  had  imposed  a  condition 
as  to  renewal  of  a  licence  which  they  had  no  power  to  impose,  a 
mandamus  to  compel  the  justices  to  deliver  the  renewal  licences  without 
the  condition  was  granted  {R.  v.  Dodds,  [1905]  2  K.  B.  40). 

Duty  of  a  Public  Nature. — The  writ  of  mandamus  is  granted  only  for 
public  purposes  to  compel  the  performance  of  public  duties  (see  R,  v.  The 
Bank  of  England,  1819,  2  Barn.  &  Aid.,  at  p.  622).  The  duty  sought  to 
be  enforced  by  mandamus  must  be  of  a  public  nature,  and  the  writ  is 
never  granted  as  a  private  remedy  (see  per  Hardwicke,  C. J.,  R.  v.  Wheeler, 
1735,  Lee  t.  Hard.  99).  It  was  formerly  considered  that  the  writ  would 
lie  only  to  compel  the  performance  of  a  ministerial  duty,  but  it  has  been 
the  settled  practice  for  some  time  past  to  grant  a  mandamus  to  enforce 
the  performance  of  any  duty  of  a  public  nature  (see  R.  v.  The  Mayor,  etc.,, 
ofFowey,  1824,  2  Barn.  &  Cress.  596;  26  R.  R.  473;  R.  v.  Payne,  1837, 
6  Ad.  &  E.,  at  p.  399). 

Refusal  to  Perform  Duty. — The  party  entitled  to  the  performance  of 
a  duty  must  have  made  a  demand  for  its  performance,  and  compliance 
must  have  been  refused,  before  a  mandamus  will  be  granted  (see  R.  v. 
The  Bristol  and  Exeter  Rly.  Co.,  1843,  4  Q.  B.  162).  Whether  or  not  there 
has  been  a  refusal  is  in  each  case  a  question  of  fact  (see  per  Lord  Denman^ 
C.J.,  R.  V.  Commvisioners  of  River  Thames  and  Isis,  1839,  8  Ad.  &  E.,  at 
p.  904 ;  47  R.  R.  782  ;  see  also  R.  v.  Vestrymen  of  St.  Mai^garet's,  Leicester, 
1839,  iUd.  889 ;  47  R.  R.  772). 

Where  an  application  for  a  mandamus  is  made  by  a  person  who  has 
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no  interest  in  the  performance  of  the  duty,  or  who  is  not  proceeding  bond 
fide  for  the  purpose  of  enforcing  his  rights,  it  will  not  be  granted  (see 
B,  V.  Liverpool,  etc.,  Ely.  Co.,  1852,  21  L.  J.  Q.  B.  284). 

No  other  Adequate  Legal  Bemedy. —The  object  of  the  prerogative  writ 
of  mandamus  is  to  afford  a  legal  remedy  in  cases  where  no  other  appro- 
priate remedy  exists,  so  that  there  is  no  other  effective  legal  mode  of 
enforcing  the  right  (see  B.  v.  Moiitacute,  1750,  1  Black.  (W.),  at  p.  64; 
B.  V.  University  of  Cambridge,  1765,  ibid.  p.  552). 

It  is,  therefore,  a  settled  principle  regulating  the  discretion  of  the 
Court  in  granting  the  writ  that  where  another  remedy  exists  which  is 
equally  convenient,  beneficial,  and  effectual,  a  mandamus  will  not  be 
granted  (see  In  re  Barlow,  1861, 30  L.  J.  Q.  B.  271;  B.  v.  Lambmirn  Valley 
Bly.  Co.,  1888,  22  Q.  B.  D.  463;  B.  v.  The  Begistrar  of  Joint-Stock  Com- 
panies, 1888,  21  Q.  B.  D.  131 ;  B.  v.  Commissioners  of  Inland  Beoenue, 
1884,  12  Q.  B.  D.  461). 

The  Court  refused  to  grant  a  prerogative  writ  of  mandamus  to  a  local 
authority,  a  vestry,  to  repair  and  maintain  a  sewer  vested  in  them,  the 
proper  proceeding  being  by  action  against  the  vestry  {B.  v.  St.  Giles, 
Camberwell,  Vestry,  1897,  66  L.  J.  Q.  B.  337;  see  also  B.  v.  Mayor  of 
Hastings,  [1897]  1  Q.  B.,  at  p.  49). 

A  rule  for  a  prerogative  writ  of  mandamus  is  not  the  proper  remedy 
for  enforcing  a  statutory  obligation  which  can  be  made  the  subject  of  an 
action  (see  B.  v.  Lambonrn  Valley  Bly.  Co.,  1888,  22  Q.  B.  D.  463;  see, 
however,  i^.  V.  The  London  and  North- Western  Bly.  Co.,  [1894]  2  Q.  B.  D. 
512). 

Mandamus  will  not  be  granted  in  any  case  in  respect  of  which  an 
express  and  adequate  remedy  exists.  Thus  a  mandamus  will  never  be 
granted  to  enforce  the  general  law  of  the  land  which  may  be  enforced  by 
action  (see  Ex  parte  Bobins,  1839,  7  Dowl.  566 ;  54  E.  R  859).  So  in 
cases  where  an  action  of  debt  (see  B.  v.  Hull  and  Selby  Bly.  Co.,  1844, 
6  Q,  B.  70),  trover  or  detinue  {B.y.  Hopkins,  1841,1  Q.  B.161;  55  RE. 235), 
ejectment  {B.  v.  The  Stainforth  and  Keadby  Canal  Co.,  1813, 1  M.  &  S.  32  ; 
14  E.  R  389  ;  B.  v.  The  Lord  of  the  Manor  of  Agarsdley,  1836,  5  Dowl.  19), 
or  quare  impedit  (B.  v.  Orton,  1849,  14  Q.  B.,  at  p.  146  ;  see  also  B.  v.  The 
Bishop  of  Chester,  1786,  1  T.  E.  396  ;  B.  v.  The  Marquis  of  Stafford,  1790, 
3  T.  R,  at  p.  651),  would  lie,  and  would  afford  a  sufficient  remedy,  a  writ 
of  mandamus  would  not  be  granted.  And  where  the  applicant  has  the 
ordinary  legal  remedy  of  an  execution,  mandamus  does  not  lie ;  so  where 
an  action  had  been  brought  and  judgment  entered  against  a  company 
which  appeared  to  have  no  assets,  the  Court  refused  to  issue  a  man- 
damus commanding  the  company  to  pay  the  sum  recovered  and  costs 
(B.  V.  The  Victoria  Park  Co.,  1841,  1  Q.  B.  288;  55  R  R  249).  Nor  is 
a  mandamus  obtainable  in  cases  where  there  is  a  remedy  by  distress 
(see  B.  V.  London  and  Blackwall  Bly.  Co.,  1845,  3  Dow.  &  L.  399; 
71  R  E.  849). 

On  the  same  principle  also,  where  an  information  in  the  nature 
of  a  quo  warranto  is  available,  the  writ  of  mandamus  will  not  be 
granted  (see  B.  v.  Mayor,  etc.,  of  Oxford,  1837,  6  Ad.  &  E.  349 ;  45 
E.  E.  481 ;  B.  v.  Mayor,  etc.,  of  Winchester,  1837,  7  Ad.  &  E.  215 ;  B.  v. 
Councillors  of  Derby,  1837,  ibid.  419  ;  B.  v.  Fhippcn  and  Bicketts,  1838, 
ibid.  966);  nor  can  it  be  obtained  in  cases  in  which  petition  of  right 
is  an  available  remedy  (see  B.  v.  Commissioners  of  Customs,  1836, 
5  Ad.  &  E.  380 ;  44  E.  R  450 ;  see  also  B.  v.  The  Commissioners  of 
VOL.  VIII.  34 
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Inland  Revenue,  In  re  Nathan,  1884,  12  Q.  B.  D.  461).     And  where 
a  remedy  is  open  to  an  applicant  by  appeal,  mandamus  will  not  lie 
(see  R.  V.  Smith,  1873,  L.  E.  8  Q.  B.  146 ;  see  also  R.  v.  The  Church- 
wardens of  Weohley,  1745,  2  Stra.  1259;  R.y.  The  Justices  of  the  West 
Riding,  1834,  1  Ad.  &  E.  606).     As  to  the  circumstances  under  which 
a  mandamus  will  be  granted  in  cases  where  there  is  an  appeal  to  the 
visitors   of   a   university,  college,  or   cathedral   or   other   spiritual    or 
eleemosynary  institution,  see  R.  v.  Patrick,  1666,  2  Keb.  65  and  164 
R.  V.  Apleford,  1671,  ibid,  861 ;  Parkinsons  Case,  1689,  3  Mod.  265 
R.  V.  Bishop  of  Chester,  1727,  2  Stra.  797 ;  R.  v.  St.  Catherines  Hall 
1791,  4  T.  K.  233 ;  2  R.  K.  369 ;  R.  v.  Worcester,  1815,  4  M.  &  S.  415 
16  R.  R.  512 ;  R.  v.  Dean  and  Chapter  of  Chester,  1850,  15  Q.  B.  513 
R.  v.  Hertford  College,  1878,  3  Q.  B.  D.  693. 

When  a  company  had  improperly  refused  to  register  a  transfer  of 
shares  a  rule  nisi  for  a  prerogative  writ  of  mandamus  to  compel  the 
company  to  register  the  transfer  having  been  granted,  it  was  held  that 
the  prosecutor  having  another  specific  and  sufficient  remedy  by  action 
of  mandamus,  the  prerogative  writ  ought  not  to  issue,  and  the  rule  was 
discharged  {R.  v.  Lamhourn  Valley  Rly.  Co.,  1888,  22  Q.  B.  D.  463 ;  see 
also  R.  V.  East  and  West  India  Dock  Co.,  1889,  60  L.  T.,  at  p.  236).  But 
the  Court  will  not  refuse  to  grant  a  prerogative  writ  of  mandamus  in 
every  case  in  which  an  action  of  mandamus  would  lie  (see  R.  v.  London 
and  North-Western  Rly.  Co.,  [1894]  2  Q.  B.  512;  see  also  Ex  parte  Page, 
1897,  14  T.  L.  R.  61).  As  to  mandamus  to  a  company  to  compel  them 
to  register  a  shareholder,  see  R.  v.  Charnwood  Forest  Rly.  Co.,  1884, 
1  C.  &  E.  419. 

An  application  for  a  mandamus  to  the  Charity  Commissioners  to 
hear  and  determine  a  matter  relating  to  the  refusal  by  the  governing 
body  of  a  charity  managed  under  a  scheme  authorised  by  the  Charity 
Commissioners  to  accept  the  nomination  of  a  person  to  be  a  member 
of  the  council  of  that  governing  body,  was  held  not  to  be  a  just  and 
convenient  course,  the  proper  remedy  being  by  an  application  to  a  judge 
at  chambers  under  the  Charitable  Trusts  Act,  1853,  s.  28  {R.  v.  Charity 
Commissioners,  [1897]  1  Q.  B.  407). 

Notwithstanding  the  existence  of  another  remedy,  mandamus  may 
in  some  cases  be  obtained  if  the  other  remedy  is  not  adequate  or  com- 
plete. Thus  where  a  statutory  right  of  appeal  exists,  but  does  not 
afford  so  complete  or  adequate  remedy  as  mandamus,  the  prerogative 
writ  may  be  granted  to  compel  the  performance  of  a  duty  notwith- 
standing the  existence  of  the  alternative  remedy  by  appeal  (R.  v.  Stepney 
Borough  Council,  [1902]  1  K.  B.  317).  But  when  an  appellant  has 
elected  the  remedy  by  way  of  appeal,  e.g.  after  he  has  appealed  to 
Quarter  Sessions,  the  remedy  by  mandamus  is  no  longer  available 
(R.  V.  Bristol  Licensing  Justices,  57  J.  P.  486 ;  R.  v.  Gloucestershire 
Justices,  ibid.)  though  the  mere  fact  that  notice  of  appeal  has  been 
given  will  not  preclude  an  application  for  mandamus  (R.  v.  Farnham 
Justices,  [1902]  2  K.  B.  363). 

A  writ  of  mandamus  has  been  granted  on  the  application  of  the 
Local  Gdvernment  Board  ordering  the  guardians  of  a  parish  to  perform 
their  statutory  duty  of  appointing  a  vaccination  officer,  notwithstanding 
that  an  alternative  remedy  existed,  the  Local  Government  Board  in 
the  circumstances  having  power,  by  statute,  themselves  to  make  the 
appointment  {R.  v.  Leicester  Guardians,  [1899]  2  Q.  B.  632). 

So  where,  though  a  remedy  was   provided   under  a  local  Act  of 
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Parliament,  the  procedure  and  remedy  was  uncertain,  inconvenient, 
and  practically  obsolete,  it  was  held  that  a  mandamus  was  applicable 
and  ought  to  be  granted  (see  B.  v.  The  Vestry  of  St.  George  the  Martyr, 
Southwark,  1892,  61  L.  J.  Q.  B.  398).  A  mandamus  may  also  be 
granted  in  cases  where  there  is  doubt  as  to  whether  or  not  an  action 
would  lie  (see  R  v.  Nottingham  Old  Waterworks,  1837,  6  Ad.  &  E.  355  ; 
45  K.  R.  484).  And  in  a  case  in  which  an  election  petition  would  lie, 
a  peremptory  mandamus  has  been  granted  as  being  a  more  convenient, 
speedy,  and  effective  remedy  {R.  v.  Stewart,  [1898]  1  Q.  B.  552).  The 
prerogative  writ  will  not  necessarily  be  refused  in  a  case  where  an 
action  for  a  mandamus  would  lie  (see  R.  v.  London  and  North-  Western 
Rly.  Co.,  [1894]  2  Q.  B.  512). 

The  Court  will  not,  as  a  general  rule,  grant  a  mandamus  to  compel 
the  doing  of  an  act  the  omission  to  do  which  may  be  prosecuted  by 
indictment;  where,  therefore,  the  proper  remedy  is  by  indictment,  a 
mandamus  cannot  usually  be  obtained  (see  R.  v.  Bristow,  1795,  6  T.  R. 
168;  3  R.  R.  144;  R.  v.  Jeyes,  1835,  3  Ad.  &  E.  416);  but  under 
some  circumstances,  as  where  an  indictment  would  be  inconvenient, 
ineffectual,  or  inadequate,  a  mandamus  will  be  issued  notwithstanding 
that  a  remedy  by  indictment  exists  (see  R.  v.  The  Commissioners  of 
Dean,  1813,  2  M.  &  S.  80 ;  R.  v.  The  Severn  and  Wye  Rly.  Co.,  1819, 
2  Barn.  &  Aid.  646 ;  R.  v.  Bayn,  1837,  6  Ad.  &  E.  392 ;  45  R.  R.  505 ; 
R.  V.  Bristol  Dock  Co.  1841,  2  Q.  B.  64;  R.  v.  The  Treasurer  of  Oswestry, 
1848,  12  Q.  B.  239). 

Mandamiis  must  he  Effectuxd. — ^Whenever  the  issue  of  a  writ  of 
mandamus  would  be  nugatory,  or  where  it  is  clear  that  the  writ  if 
granted  would  be  ineffectual  to  secure  the  performance  of  the  duty 
sought  to  be  enforced,  the  writ  will  not  be  issued  (see  In  re  The  Brutol 
and  North  Somerset  Bly.  Co.,  1877,  3  Q.  B.  D.  10 ;  see  also  R.  v.  Grijjiths, 
1822,  5  Barn.  &  Aid.  731;  R.  v.  The  Justices  of  Pemh^okeshire,  1831, 
2  Barn.  &  Adol.  391;  36  R.  R.  604;  R.  v.  The  Trustees  of  Northwich 
Savings  Bank,  1839,  9  Ad.  &  E.  729). 

Purposes  for  which  Mandamus  is  granted.  —  General.  —  The 
general  object  of  the  writ  of  mandamus,  as  has  been  seen,  is  to  enforce 
the  performance  of  duties  of  a  public  nature.  The  more  important 
cases  to  which  mandamus  is  applicable  are  those  in  which  it  is  necessary 
to  compel  the  proper  exercise  of  jurisdiction  of  the  inferior  Courts  and 
tribunals,  to  enforce  the  performance  of  duties  by  public  bodies  and 
public  officers,  and  to  compel  the  election,  admission,  or  restoration  to 
offices  and  franchises  of  a  public  nature.  The  general  principles  which 
regulate  the  granting  of  a  mandamus,  and  the  nature  of  the  duties  which 
are  capable  of  being  enforced  by  means  of  the  writ,  have  already  been 
briefly  considered.  It  is  necessary  here  to  give  some  short  account  of 
the  various  classes  of  cases  in  respect  of  which  the  writ  is  the  appropriate 
remedy. 

Mandamus  to  Inferior  Tribunals. — A  most  important  object  effected 
by  means  of  the  writ  of  mandamus  is  to  enforce  the  due  exercise  by  the 
judges  of  inferior  tribunals  of  the  judicial  or  ministerial  powers  with 
which  they  are  invested.  A  mandamus  to  hear  and  determine  a  case 
will  be  granted  against  the  judge  of  an  inferior  Court  who  has  refused  to 
exercise  his  jurisdiction,  either  by  actually  refusing  to  hear  a  case,  or  by 
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wrongly  deciding  a  preliminary  point  of  law,  so  that  the  case  was  not 
heard   on  its  merits  (see  B.  v.  The   Jtcstices  of  Gloucestershire,    1830, 

1  Barn.  &  Adol.  1 ;  35  K.  E.  195;  E.  v.  Richards,  1851,  20  L.  J.  Q.  B. 
351 ;  R  V.  The  Justices  of  the  West  Riding,  1883,  11  Q.  B.  D.  417).  An 
inferior  Court  may  by  mandamus  be  compelled  to  exercise  the  jurisdic- 
tion which  it  possesses,  but  the  mode  of  exercise  of  such  jurisdiction 
will  not  be  dictated  or  interfered  with  by  mandamus.  And  where  an 
inferior  tribunal  has  once  exercised  its  jurisdiction  by  hearing  and 
deciding  a  case,  a  mandamus  will  not  be  granted  to  compel  the  rehearing 
of  the  case,  nor  will  a  mandamus  lie  to  review  the  decision  by  way  of 
appeal,  however  erroneous  the  decision  may  be  (see  R.  v.  The  Justices  of 
the  West  Riding,  1834,  1  Ad.  &  E.  563 ;  Ex  parte  Smyth,  1835,  3  Ad.  & 
E.  719 ;  42  R.  R.  509 ;  R.  v.  The  Lords  Commissioners  of  the  Treasury, 
1839,  10  Ad.  &  E.  179  ;  50  R.  R.  446 ;  R.  v.  Lord  and  Steward  of  the 
Manor  of  Old  Hall,  1839,  10  Ad.  &  E.  248;  R.  v.  The  Justices  of 
Middlesex,  1877,  2  Q.  B.  D.  516 ;  Julius  v.  The  Bishop  of  Oxford,  1880, 
5  App.  Cas.  214 ;  R,  v.  King,  1888,  20  Q.  B.  D.  430 ;  R.  v.  Tipperary 
Justices,  [1903]  2  Ir.  R.  108). 

But  the  discretion  of  the  inferior  tribunal  must  be  exercised  hond 
fide,  and  not  arbitrarily  or  improperly  (see  R.  v.  The  Justices  of  Cumber- 
land, 1836,  4  Ad.  &  E.  695 ;  R.  v.  Fawcett  and  Others,  1868,  19  L.  T. 
N.  S.  396;  R,  v.  Adamson,  1876,  1  Q.  B.  D.  201;  R.  v.  King,  1888,  20 
Q.  B.  D.  430). 

If  a  proper  discretion  has  been  exercised  it  will  not  be  interfered 
with ;  so  where  justices  entertain  an  application  for  a  summons  for  a 
criminal  offence,  and  have  considered  the  materials  upon  which  the 
application  is  based,  and  refused  to  hear  more  or  to  grant  a  summons,  a 
mandamus  will  not  be  granted  to  order  them  to  hear  it  again  {Ex  parte 
Macmalion,  1883,  48  J.  P.  70 ;  see  also  Ex  parte  Reid,  1885,  49  J.  P. 
600 ;  R.  v.  Huggins,  1891,  W.  N.  88 ;  R.  v.  Tipperary  Justices,  [1903] 

2  Ir.  R.  108). 

Where  a  magistrate  has  made  a  finding  on  a  question  of  fact,  he  will 
not  be  compelled  to  state  a  case  under  20  &  21  Vict.  c.  43  (see  R,  v. 
Sheil,  1884,  50  L.  T.  590).  And  a  mandamus  will  not  be  issued  to 
compel  justices  to  hear  and  determine  a  case  upon  which  after  hearing 
evidence  they  have  adjudicated,  though  at  the  hearing  they  had  rejected 
certain  evidence  which  was  properly  admissible  {R.  v.  Justices  of 
Yorkshire,  Ex  parte  Gill,  1885,  53  L.  T.  728).  So  where  a  magistrate 
has  decided  a  case  in  accordance  with  a  decision  of  the  King's  Bench 
Division  on  the  same  point  from  which  there  was  no  right  of  appeal,  a 
mandamus  will  not  be  granted  to  compel  the  magistrate  to  state  a  case 
on  the  ground  that  his  decision  was  erroneous  in  point  of  law  {R.  v. 
Sheil,  1901,  19  Cox  C.  C.  507).   , 

On  the  other  hand,  where  justices  refuse  to  issue  a  summons,  and  it 
is  evident  that  they  have  not  exercised  a  discretion,  a  mandamus  will 
lie  (see  R.  v.  Adamson,  1875,  1  Q.  B.  D.  201).  And  where  an  erroneous 
construction  has  been  placed  upon  a  statute  by  justices,  so  that  they 
refuse  an  application  under  the  statute,  on  the  ground  that  they  have 
no  jurisdrction,  the  true  construction  of  the  statute  being,  in  fact,  to  give 
them  jurisdiction,  a  mandamus  will  be  granted  to  hear  and  determine 
the  matter  (see  R.  v.  Cloete,  1890,  64  L.  T.  90). 

It  is  frequently  difficult  to  ascertain  whether  or  not  a  proper 
discretion  has  been  exercised.  It  is  clear  that  the  King's  Bench 
Division  cannot  review  the  discretion  of  the  justices  if  they  have  really 
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and  hondficle  exercised  that  discretion,  although  their  judgment  may  be 
wrong  in  law  or  in  fact  as  to  whether  a  legal  offence  has  been  made  out 
(see  E.  V.  Byrde,  1890,  60  L.  J.  M.  C,  at  p.  19).  The  effect  of  the  cases 
appears  to  be  that  if,  on  the  application  for  a  summons  for  an  indictable 
offence,  the  justices  have  heard  and  determined  the  application,  and 
on  the  merits  have  declined  to  grant  it,  the  Court  will  not  grant  a 
mandamus  to  compel  them  to  review  their  decision ;  but,  on  the  other 
hand,  if  they  have  refused  to  hear  the  application,  or  if,  after  hearing, 
have  refused  to  grant  it,  from  a  mistaken  view  of  their  duty  amounting 
to  a  declining  of  jurisdiction,  a  mandamus  may  be  granted  (see  R.  y, 
Faiocett,  1868,  19  T.  R  396;  Ex  'parte  Lewis,  1888,  21  Q.  B.  D.  191; 
R.  V.  The  Mayor  of  Wisbech,  1890,  7  T.  R.  21 ;  R.  v.  Bi/rde,  1890,  60 
L.  J.  M.  C.  17). 

As  to  mandamus  to  compel  justices  to  hold  a  further  adjournment 
of  a  general  licensing  meeting,  and  to  hear  and  determine  applications 
for  renewal  of  licences  according  to  law,  see  R.  v.  Howard  or  Farnliam 
Justices,  [1902]  2  K.  B.  363  ;  R.  v.  Kingston  Justices,  1902,  86  L.  T.  589. 
Where  licensing  justices  in  renewing  a  licence  imposed  a  condition  to 
the  renewal  which  they  had  no  legal  power  to  impose,  mandamus  was 
granted  compelling  them  to  deliver  the  renewal  licences  without  the 
condition  {R.  v.  Dodds,  [1905]  2  K.  B.  40). 

As  to  mandamus  to  compel  Quarter  Sessions  to  award  licensing 
justices'  costs  of  appeal  to  Quarter  Sessions,  see  R.  v.  The  Justices  of 
London,  [1895]  1  Q.  B.  616;  and  see  R.  v.  Sharman,  [1898]  1  Q.  B.  578. 

A  mandamus  may  be  granted  to  compel  a  Court  of  Quarter  Sessions 
to  make  an  order  in  a  given  matter,  if  the  party  applying  for  the 
mandamus  requested  the  Court  of  Quarter  Sessions  to  exercise  its  juris- 
diction in  the  matter,  and  in  such  case  it  is  not  necessary  that  the  Court 
of  Quarter  Sessions  should  have  been  asked  to  make  any  specific  order 
{R.  V.  Cornwall  Justices,  [1903]  2  K.  B.  178). 

As  to  mandamus  to  compel  a  metropolitan  police  magistrate  to  hear 
and  determine  a  summons  under  the  London  Building  Act,  1894,  see 
R.  V.  Mead,  Ex  parte  The  London  County  Council,  1897,  77  L.  T.  462. 

The  writ  of  mandamus  has  been  issued  to  compel  the  exercise  of 
jurisdiction  or  performance  of  judicial  or  ministerial  duties  by  the  judges 
of  the  County  Courts,  the  Ecclesiastical  Courts,  Courts  Leet  and  Courts 
Customary,  Revising  Barristers,  Metropolitan  Police  Magistrates,  Stipen- 
diary Magistrates,  Justices  at  Quarter  Sessions  or  Petty  Sessions, 
Licensing  Justices,  and  Justices  of  the  Peace  exercising  their  summary 
jurisdiction,  and  other  inferior  tribunals. 

Under  modern  legislation  a  rule  in  the  nature  of  a  mandamus  has 
been  substituted  for  the  prerogative  writ  of  mandamus  as  the  usual 
mode  of  enforcing  the  performance  by  County  Court  judges  and  justices 
of  the  peace  (see  post,  under  the  head  Rules  or  Orders  in  the  Nature  of 
Mandar/vus). 

The  writ  of  mandamus  does  not,  however,  lie  to  any  of  the  superior 
Courts  (see  The  Rioters'  Case,  1683,  1  Vern.  175;  23  E.  R.  396;  R.  v. 
Oxenden,  1692,  1  Show.  218),  to  the  Privy  Council  (see  Ex  parte  Smyth, 
1835,  3  Ad.  &  E.  719),  to  the  Assize  Courts  (see  Ex  parte  Fernandez, 
1861,  10  C.  B.  N.  S.  3),  or  to  the  Central  Criminal  Court  (see  R.  v.  The 
Judges  and  Justices  of  the  Central  Criminal  Court,  1883,  11  Q.  B.  D.  479). 
So  where,  on  the  trial  and  conviction  of  a  prisoner  for  larceny,  the 
Recorder  of  London  having  refused  to  make  an  order  under  the  Larceny 
Act,  1861,  24  &  25  Vict.  c.  95,  s.  100,  for  the  restoration  of  the  stolen 
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property,  the  Queen's  Bench  Division  refused  to  grant  a  mandamus  to 
compel  him  to  make  such  an  order  {ibid.).  Nor  has  the  King's  Bench 
Division  jurisdiction  to  interfere  by  mandamus  with  the  internal  affairs 
of  Convocation,  so  that  a  mandamus  will  not  be  granted  to  an  archbishop 
as  president  of  Convocation  (see  B.  v.  The  Archbishop  of  York,  1888, 
20  Q.  B.  D.  740). 

It  has,  however,  been  held  that  a  mandamus  will  lie  to  a  Master  of  the 
Supreme  Court  to  enforce  a  duty  imposed  upon  him  by  a  particular  statute 
(B.  V.  Master  Manley  Smith,  1883,  12  Q.  B.  D.  481). 

Mandamus  to  Public  Bodies  and  Officials. — In  cases  where  there  is  no 
other  effectual  remedy,  the  writ  of  mandamus  is  the  proper  means  of 
enforcing  the  performance  by  various  public  bodies  and  officers  of  the 
duties  with  which  they  are  by  law  invested. 

Where,  therefore,  a  corporation  or  other  public  body  is  under  a  posi- 
tive duty  to  do  an  act,  e.g.  to  affix  its  corporate  seal,  such  duty  will  be 
enforced  by  mandamus  (see  B.  v.  Beeston,  1790,  3  T.  K.,  at  p.  594;  1  E.  E. 
777 ;  see  also  B.  v.  Leicester  Guardians,  [1899]  2  Q.  B.  632),  but  a  mere 
discretionary  power  vested  in  a  corporate  body  will  not  be  interfered  with 
(see  B.  V.  Bishop  of  Oxford,  1880,  5  App.  Cas.  214;  Ex  parte  Lee,  1858, 
El.  B.  &  E.  863). 

The  writ  will  lie  to  a  corporation  aggregate,  or  to  a  corporation  sole, 
e.g.  an  archbishop  or  a  bishop ;  though  the  Court  has  no  jurisdiction  to 
grant  a  mandamus  to  an  archbishop  in  his  capacity  as  head  of  Convo- 
cation (see  B.  V.  The  Archbishop  of  York,  1888,  20  Q.  B.  D.  740 ;  B.  v. 
Archbishop  of  Canterbury,  [1902]  2  K.  B.  503;  -R.  v.  Archbishop  of 
Canterbury  (No.  2),  [1903]  1  K.  B.  289). 

A  mandamus  also  lies  to  compel  municipal  corporations  and  other 
public  bodies  to  do  acts  which  they  are  under  a  legal  obligation  to  do, 
e.g.  to  proceed  to  elect  the  officers  of  the  corporation  (see  B.  v.  The 
Mayor  of  King ston-upon- Hull,  1723,  8  Mod.  209;  Case  of  The  Corpora- 
tion of  Scarborough,  1743,  2  Stra.  1180  ;  B.\.  The  Mayor,  etc.,  of  Thetford, 
1807,  8  East,  270 ;  B.  v.  Mayor,  etc.,  of  London,  1829,  9  Barn.  &  Cress.  1 ; 
32  E.  E.  561 ;  B.  v.  Pembroke,  1840,  8  D.  P.  C.  302).  In  a  recent  case 
a  peremptory  writ  of  mandamus  was  granted,  ordering  a  municipal 
corporation  to  carry  out  a  sewage  scheme  {B.  v.  Worcester  Corporation, 
1904,  68  J.  P.  130). 

As  to  mandamus  to  a  mayor  and  corporation  to  compel  them  to 
receive  and  count  votes,  see  Pritchard  v.  Mayor,  etc.,  of  Bangor,  1888, 
13  App.  Cas.  (H.  L.)  241. 

With  regard  to  municipal  elections,  there  is  express  provision  that, 
if  a  municipal  election  is  not  held  on  the  appointed  day  or  within  the 
appointed  time,  or  on  the  day  next  after  that  day,  or  the  expiration  of 
that  time,  or  becomes  void,  the  municipal  corporation  is  not  thereby 
dissolved  or  disabled  from  electing,  but  the  High  Court  may,  on  motion, 
grant  a  mandamus  for  the  election  to  be  held  on  a  day  appointed  by  the 
Court  (Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  s.  70;  as 
to  the  procedure  to  obtain  a  mandamus  in  such  cases,  see  ibid.,  s.  225 
(2)-(8).  See  also  as  to  mandamus  to  compel  an  election,  B.  v.  Mayor 
of  Stratford-on-Avon,  1886,  2  T.  L.  E.  431 ;  B.  v.  West  Sussex  County 
Council,  1895,  59  J.  P.  808). 

As  to  mandamus  to  postpone  a  county  council  election,  see  B.  v. 
Stewart,  [1898]  1  Q.  B.  552. 

In  the  case  of  elections  of  local  bodies  under  the  Local  Government 
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Act,  1894,  that  Act  contains  provisions  which,  by  providing  another 
remedy,  obviate  the  necessity  of  obtaining  a  mandamus  to  hold  such 
elections  (see  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73  ss.  47  (5) 
59  (5),  and  80). 

Eailway  companies  and  other  public  companies  can  be  compelled  by 
mandamus  to  do  acts  which  they  are  under  a  legal  obligation  to  do  (see, 
for  example,  E.  v.  The  Birmingham  and  Glmicester  Ely.  Co.,  1841,  2  Q.  B. 
47;  R.  V.  The  Bristol  and  Exeter  Ely.  Co.,  1843,  4  Q.  B.  162;  E.  v.  The 
York  and  North  Midland  Ely.  Co.,  1845,  14  L.  J.  Q.  B.  277 ;  E.  v.  The 
Newmarket  Ely.  Co.,  1850,  15  Q.  B.  702;  E.  v.  The  Wycombe  Ely.  Co., 
1867,  8  B.  &  S.  259;  E.  v.  The  Government  Stock  Investynent  Co.,  1878, 

3  Q.  B.  D.  442). 

On  the  other  hand,  where  such  a  company  is  not  under  a  legal  duty, 
but  has  merely  a  discretionary  power  with  regard  to  a  particular  act,  a 
mandamus  will  not,  in  accordance  with  the  general  principles  already 
referred  to,  be  granted.  (See  The  Dartford  Eural  District  Conncil  v. 
Bexley  Heath  Ely.  Co.,  [1898]  A.  C.  (H.  L.)  210.)  Unless  it  can  be  shown 
that  a  legal  duty  to  do  a  specific  act  exists  mandamus  will  not  be  gi'anted 
(see  E.  V.  Glamorgan  County  Council,  [1899]  2  Q.  B.  536). 

A  mandamus  has  in  some  cases  been  granted  to  universities  and 
colleges,  but  where  the  matter  has  been  properly  adjudicated  upon  by 
the  visitors,  the  writ  will  not  lie  (E.  v.  St.  John's  College,  Oxford,  1693, 

4  Mod.  260 ;  E.  v.  The  Bishop  of  Chester,  1727,  2  Stra.  797 ;  E.  v.  \The 
Vice- Chancellor,  etc.,  of  Cambridge,  1765,  3  Burr.  1647 ;  E.  v.  *S^^.  Catherine's 
Hall,  Cambridge,  1791,  2  T.  K.  233 ;  2  E.  R.  369 ;  E.  v.  The  Chancellor,  etc., 
of  the  University  of  Cambridge,  1794,  6  T.  R,  at  p.  104;  E.  v.  Vice-Chan- 
cellor  of  Oxford,  1872,  L.  R.  7  Q.  B.  471 ;  E.  v.  Hertford  College,  1878, 
3  Q.  B.  D.  693). 

Numerous  other  public  bodies,  such,  for  instance,  as  Local  Boards, 
Poor  Law  Guardians,  Churchwardens,  Vestries,  Commissioners  of  Sewers, 
Drainage,  Tithe,  Inclosure,  and  Income  Tax  Commissioners,  County 
Councils,  and  the  various  local  bodies  created  by  the  Local  Government 
Act,  1894,  may  in  proper  cases  be  compelled  by  mandamus  to  the 
performance  of  their  duties. 

So  also  will  the  writ  be  granted  against  persons  holding  various 
public  offices,  such  as  officers  of  municipal  corporations,  parish  officers, 
overseers,  surveyors  of  highways,  coroners,  the  Registrar  of  Joint-Stock 
Companies,  returning  officers,  etc.  For  a  detailed  enumeration  of  the 
various  public  bodies  and  public  officers  against  whom  mandamus  has 
been  granted,  reference  should  be  made  to  the  works  of  Tapping  on 
Mandamus,  and  Shortt  on  Mandamus.  The  lord  and  the  steward  of 
a  manor  may  be  compelled  by  mandamus  to  admit  copyhold  tenants 
(see  Ex  parte  Page,  1897,  14  T.  L.  R.  61). 

A  mandamus  will  be  granted  to  compel  the  payment  of  a  fixed  sum 
of  money,  to  which  the  applicant  can  show  that  he  is  entitled,  and  in 
respect  of  which  there  is  no  other  legal  remedy  (see  E.  v.  Th^  Treasurer 
and  Directors  of  St.  Katherine's  Dock  Co.,  1832,  4  Barn.  &  Adol.  360 ; 
38  R.  R.  260 ;  see  also  E.  v.  Beeston,  1790,  3  T.  R.  592 ;  1  R.  R.  777 ; 
E.  V.  Mayor,  etc.,  of  Cambridge,  1840,  12  Ad.  &  E.  702;  E.  v.  Mayor,  etc., 
of  Sandwich,  1846,  10  Q.  B.  563),  but  not  in  the  case  of  an  uncertain 
or  unascertained  sum  (see  E.  v.  Clark,  1844,  5  Q.  B.  887). 

The  production  of  public  documents,  in  the  inspection  of  which  the 
applicant  is  directly  interested,  can  be  compelled  by  mandamus  (see  E, 
V.  Lucas,  1808,  10  East,  235 ;  10  R.  R.  283 ;  B.  v.  Tower,  1815, 4  M.  &  S. 
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162;  33  K.  R  249;  R.  v.  The  Guardians,  etc.,  of  Great  Faringdon,  1829, 
9  Barn.  &  Cress.  541 ;  B.  v.  Vestrymen  of  Marylehone,  1836,  5  Ad.  «fe  E. 
268 ;  R  V.  The  Justices  of  Staffordshire,  1837,  6  Ad.  &  E.,  afc  p.  99 ; 
45  R  R  412).  But  production  will  not  be  ordered  unless  the  applicant 
proves  that  he  is  directly  and  substantially  interested  (see  B.  v.  Clear, 
1825,  4  Barn.  &  Cress.  899 ;  28  R  E.  498 ;  B.  v.  Merchant  Taylors  Com- 
pany, 1831,  2  Barn.  &  Adol.  115;  36  R  R  503;  B.  v.  The  Justices  of 
Staffordshire,  1837,  6  Ad.  &  E.  84;  45  R  R.  412).  Under  the  present 
practice,  in  cases  where  litigation  is  pending,  discovery  may  be  obtained 
(see  Discovery),  and  the  use  of  mandamus  in  this  respect  is  therefore 
limited  to  cases  where  the  persons  who  have  the  custody  of  public 
documents  are  not  parties,  or  where  no  litigation  is  pending. 

A  prerogative  writ  of  mandamus  is  the  proper  remedy  for  enforcing 
the  taking  up  of  an  award  of  compensation  under  the  Lands  Clauses 
Consolidation  Act,  1845  (see  B.  v.  The  London  and  North- Western  Bly. 
Co.,  [1894]  2  Q.  B.  512). 

As  to  mandamus  to  compel  the  alteration  or  correction  of  the  burgess 
roll  after  revision,  see  the  Municipal  Corporations  Act,  1882,  45  &  46 
Vict.  c.  50,  s.  47  (2).  It  has  been  held  that  the  Court  has  power  to 
compel  the  performance  of  a  public  duty  by  public  officers  although 
the  time  prescribed  by  statute  for  its  performance  has  passed,  and  if 
the  public  officer  to  whom  belongs  the  performance  of  the  duty  has  in 
the  meantime  quitted  his  office,  and  has  been  succeeded  by  another,  it 
is  the  duty  of  the  successor  to  obey  the  writ  and  to  do  the  acts  when 
required  which  his  predecessor  has  omitted  to  perform  (see  The  Mayor, 
etc.,  of  Bochester  v.  The  Queen,  1858,  27  L.  J.  Q.  B.  434).  A  mandamus 
was  in  that  case  granted,  directing  the  revision  of  the  burgess  lists  after 
the  statutory  period  for  the  revision  had  expired.  (On  the  same  prin- 
ciple, leave  to  amend  a  burgess  roll  after  the  time  for  revision  had 
elapsed  was  also  granted  by  Day,  J.,  at  chambers  on  an  ex  parte  appli- 
cation. In  re  Mayor,  etc.,  of  Wednesbury,  December  22,  1897 ;  In  re 
The  Town  Clerk  of  Easthourne,  Ex  parte  Keay,  1891,  66  L.  T.  323,  is 
distinguishable;  see  also  Burgess  Roll;  Registration;  Revising 
Barrister.) 

In  a  case  where  an  allowance  in  respect  of  income  tax  ought  to  have 
been  granted,  but  was  refused,  it  was  held  that  a  mandamus  lies  to  the 
Income  Tax  Commissioners,  commanding  them  to  grant  the  allowance, 
and  to  give  a  certificate  of  the  allowance,  with  an  order  for  the  payment 
thereof  {Income  Tax  Cortimissioners  v.  Pemsel,  [1891]  A.  C.  (H.  L.)  531 ; 
see  also  B.  v.  Income  Tax  Commissioners,  1888,  21  Q.  B.  D.  313). 

In  one  case  a  peremptory  mandamus  was  granted  to  a  returning 
officer  to  countermand  the  poll  at  a  county  council  election  on  account 
of  the  death  of  one  of  the  candidates,  he  being  under  a  statutory  duty 
to  do  so  {B.  V.  Stewart,  [1898]  1  Q.  B.  552). 

On  the  trial  of  a  municipal  election  petition  before  a  person  who  is 
not  a  party  to  the  petition  nor  a  candidate  on  whose  behalf  the  seat  is 
claimed  can  be  reported  by  the  Election  Commissioner  for  corrupt  or 
illegal  practices,  notice  must  be  given  to  him,  and  if  he  appears,  an 
opportuni|;y  of  being  heard  and  of  calling  evidence  to  show  why  he 
should  not  be  reported  (see  Corrupt  and  Illegal  Practices  Act,  1883, 
8.  38;  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884, 
8.  23).  In  the  event  of  the  Election  Commissioner  proceeding  to  report 
such  person  without  giving  him  an  opportunity  of  being  heard,  a  man- 
damus would  be  granted  |to  compel  the  Election  Commissioner  to  give 
him  such  an  opportunity  {B.  v.  Mansd  Jones,  1894,  10  T.  L.  R  515). 
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The  remedy  by  mandamus  is,  however,  not  available  against  the 
sovereign  (see  per  Lord  Denman,  C.J.,  R.  v.  Pmvdl,  1841,  1  Q.  B.,  at 
p.  361 ;  55  E.  E.  265  ;  see  also  In  re  Be  Bode,  1838,  6  Dowl.  P.  C.  776). 
Nor  can  the  writ  of  mandamus  be  granted  against  a  party  acting  merely 
as  officer  or  agent  of  the  Crown  (see  B.  v.  The  CommisdoTiers  of  Customs, 
1836,  5  Ad.  &  E.  380;  44  E.  E.  450;  B.  v.  The  Secretary  of  State  for 
War,  [1891]  2  Q.  B.  326).  The  Courts  have  therefore  refused  to  issue 
a  mandamus  to  the  Lords  of  the  Admiralty  (see  Bx  parte  Bicketts,  1836, 
4  Ad.  &  E.  999 ;  43  E.  E.  548),  the  Commissioners  of  Customs  (B.  v. 
The  Commissioners  of  Cmtoms,  cited  supra),  the  Secretary  of  State  for 
War  (see  B.  v.  The  Secretary  of  State  for  War,  cited  supra),  and  the 
Lords  of  the  Treasury  (see  In  re  Be  Bode,  1838,  6  Dowl.  P.  C.  776).  A 
mandamus  has,  on  the  other  hand,  been  granted  against  the  Lords  of 
the  Treasury  where  they  were  under  a  statutory  obligation  to  pay  money 
to  a  particular  person  (see  B.  v.  The  Lords  Commissioners  of  the 
Treasury,  1835,  4  Ad.  &  E.  286;  43  E.  E.  535);  but  it  is  clear  that  a 
mandamus  would  not  lie  against  them  where  they  have  received  money 
which  was  granted  to  His  Majesty,  as  servants  of  the  Crown,  and  no 
duty  was  imposed  upon  them  as  between  them  and  the  persons  to  whom 
the  money  was  payable  (see  B.  v.  The  Lords  Commissioners  of  the 
Treasury,  1872,  L.  E.  7  Q.  B.  387).  A  mandamus  has,  however,  been 
granted  against  the  Postmaster-General  to  assess  compensation  under 
the  Telegraph  Act,  1868  {B.  v.  The  Postmaster-General,  1878,  3  Q.  B.  D. 
428),  and  against  the  Local  Government  Board  {B.  v.  The  Local  Govern- 
ment Board,  1874,  L.  E.  9  Q.  B.  148 ;  B.  v.  The  Local  Government  Board, 
1885,  15  Q.  B.  D.  70).  And  a  mandamus  will  lie  against  the  Eegistrar 
of  Joint-Stock  Companies,  though  an  official  of  the  Board  of  Trade, 
which  is  a  Committee  of  the  Privy  Council,  if  he  refuse  to  perform  a 
mere  ministerial  act  which  he  is  under  a  statutory  obligation  to  perform 
(see  B.  V.  Begistrar  of  Joint-Stock  Companies,  1888,  21  Q.  B.  D.,  at 
p.  135). 

Election,  Admission,  and  Bestoration  to  Offices. — The  remedy  by 
mandamus  is  frequently  applied  to  compel  the  election,  appointment, 
admission,  or  restoration  to  certain  public  offices  and  franchises.  Thus 
the  prerogative  writ  has  been  issued  to  compel  election  to  corporate 
offices,  such  as  those  of  mayor  {B.  v.  Mayor,  etc.,  of  Cambridge,  1767, 
4  Burr.  2008 ;  B.  v.  The  Corporation  of  Bedford,  1800,  1  East,  79), 
alderman  {B.  v.  The  Mayor  of  Evesham,  1732,  7  Mod.  166),  town 
councillor  {B.  v.  The  Mayor,  etc.,  of  Leeds,  1838,  7  Ad.  &  E.  963),  burgess 
{B.  V.  The  Mayor,  etc.,  of  Doncaster,  1828,  7  Barn.  &  Cress.  630 ;  B.  v. 
The  Mayor  of  Monmouth,  1821,  4  Barn.  &  Aid.  496  ;  B.  v.  The  Mayor,  etc., 
of  Thetford,  1807,  8  East.  270),  poor  law  guardians  {B.  v.  The  Mayor,  etc., 
of  Norwich,  1830,  1  Barn.  &  Adol.  310),  churchwardens  and  overseers 
{B.  V.  UOyly  and  Others,  1840,  12  Ad.  &  E.  139 ;  B.  v.  The  Inhabitants 
of  Wix,  1831,  2  Barn.  &  Adol.  197 ;  36  E.  E.  545),  and  numerous  other 
offices.  As  to  mandamus  to  compel  municipal  elections,  see  the 
Municipal  Corporations  Act,  1882,  ss.  70  and  225  (2)-(8),  referred  to 
above  under  the  head  of  Mandamus  to  Public  Bodies  and  Public  Officials  ; 
see  also  B.  v.  Mayor  of  Stratford-on-Avon,  1886,  2  T.  L.  E.  431 ;  B.  v. 
West  Sussex  County  Council,  1895,  59  J.  P.  808.  As  to  mandamus  to  a 
Eeturning  Officer  to  postpone  a  County  Council  election  on  account  of 
the  death  of  one  of  the  candidates,  see  B.  v.  Stewart,  [1898]  1  Q.  B.  552. 

The  appointment  of  masters  of  colleges  and  grammar  schools  (i2.  v. 
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The  Bishop  of  Ely,  1788,  2  T.  E.  290 ;  K  v.  The  Archbishop  of  York, 
1795,  6  T.  R  490 ;  R  v.  The  Bishop  of  Lichfield,  1735,  2  Stra.  1023),  of 
chaplains  of  gaols  and  workhouses  (B.  v.  The  Bishop  of  Bath  and  Wells, 
1843,  5  Q.  B.  147 ;  B.  v.  Braintree,  1841, 1  Q.  B.  130 ;  55  R  R.  227),  and 
of  other  officers  of  a  public  nature,  such  as  surveyors  of  highways,  parish 
clerks,  etc.,  has  been  ordered  by  mandamus.  And  the  same  remedy  has 
been  used  to  enforce  the  admission  to  offices  of  persons  entitled  to  the 
same,  e.ff.  to  the  offices  of  vicar,  archdeacon,  canon,  perpetual  curate, 
fellow  or  master  of  a  college ;  to  endowed  lectureships  and  college  fellow- 
ships; to  various  corporate  offices,  mayor,  alderman,  common  councilman, 
sheriff,  recorder  freeman,  or  liveryman  of  a  company,  etc.  (see  the  cases 
collected  in  Tapping  on  Mandamus  and  in  Shortt  on  Mandamus).  By 
means  of  mandamus,  also,  a  person  may  obtain  restoration  to  a  public 
office  of  which  he  has  been  wrongfully  dispossessed  (see  per  Lord 
Mansfield,  C.J.,  in  B.  v.  Blooer,  1760,  2  Burr.,  at  p.  1045 ;  see  also  the 
numerous  cases  collected  in  Shortt  on  Mandamus,  chap.  iv.). 

But  where  a  person  is  in  actual  possession  of  an  office  under  a  hond- 
fide  election,  the  legality  of  the  election,  and  the  consequent  validity 
of  the  title  to  the  office,  cannot  be  tested  by  means  of  mandamus,  the 
appropriate  remedy  in  such  cases  usually  being  by  quo  warranto  (see 
B.  V.  The  Mayor  of  Colchester,  1788,  2  T.  R  259 ;  1  R.  R.  480 ;  B.  v. 
Hertford  College,  1878,  3  Q.  B.  D.  693;  see  also  the  article  Quo 
Warranto).  If,  however,  there  is  no  remedy  by  quo  warranto  or 
otherwise,  a  mandamus  will,  under  some  circumstances,  be  issued  for 
a  new  election  (see  B.  v.  The  Corporation  of  the  Bedford  Level,  1805, 
6  East,  356 ;  B,  v.  The  Minister  and  Churchwardens  of  Stoke  Damerel, 
1836,  5  Ad.  &  E.,  at  p.  590 ;  44  R.  R  500 ;  B.  v.  The  Bector  and  Church- 
wardens of  Birmingham,  1837,  7  Ad.  &  E.  254;  45  R.  R  717;  B,  v. 
Hertford  College,  1878,  3  Q.  B.  D.,  at  p.  704). 

In  the  case  of  ecclesiastical  offices,  mandamus  will  lie  where  there 
is  a  temporal  right,  such  as  an  endowment  or  other  emolument  attach- 
ing to  the  office  (see  B.  v.  Blooer,  1760,  2  Burr.,  at  p.  1045),  but  not, 
apparently,  where  the  office  is  purely  spiritual  in  its  functions  and 
incidents,  and  is  unconnected  with  any  temporalities  or  emoluments 
(see  Short  and  Mellor,  Cr.  Off,  Br.,  p.  22). 

Procedure  to  obtain  Mandamus. — It  is  proposed  here  to  give  a  brief 
view  of  the  practice  relating  to  mandamus.  More  detailed  information 
should  be  sought  in  the  authorities  appended  to  this  article. 

Time  for  Application. — The  application  for  a  mandamus  must  in  all 
cases  be  made  within  a  reasonable  time  after  the  refusal  to  do  the  act  in 
question. 

If  there  has  been  unreasonable  delay  in  applying  for  a  mandamus, 
which  cannot  be  explained,  the  writ  will  not  be  issued  (see  B.  v.  The 
Stainforth  and  Keadhy  Canal  Co.,  1813,  1  M.  &  S.  32 ;  14  R  R  389; 
B.  V.  Leeds  and  Liverpool  Canal  Navigation,  1840,  11  Ad.  &  E.  316; 
B.  V.  Bochdale  Turnpike  Boad  Trustees,  1848,  12  Q.  B.  448). 

On  the  other  hand,  the  application  if  made  prematurely  will  be 
refused^  (see  B.  v.  West  Looe,  1763,  3  Burr.  1386;  Bx  parte  Barkes,  1841, 
9  Dowl.  614;  B.  v.  Baddington  Vestry,  1829,  9  Barn.  &  Cress.  456). 

An  application  under  the  Municipal  Corporations  Act,  1882,  45  &  46 
Vict.  c.  50,  for  a  mandamus  to  a  mayor  to  insert  applicant's  name  on  the 
burgess  roll  must  be  made  within  two  months  after  the  last  sitting  of  the 
revision  Court  (see  ihid.,  s.  47  (2)). 
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In  the  case  of  an  application  for  a  writ  of  mandamus  to  justices  to 
enter  continuances  and  hear  an  appeal,  the  Crown  Office  Kules  expressly 
require  the  application  to  be  made  within  two  calendar  months  after  the 
first  day  of  the  sessions  at  which  the  refusal  to  hear  took  place,  unless 
further  time  be  allowed  by  the  Court  or  a  judge,  or  unless  special  cir- 
cumstances appear  by  affidavit  to  account  for  the  delay  to  the  satisfaction 
of  the  Court  (C.  0.  R,  1906,  r.  68). 

Application  /o?'  Order  Nisi. — Application  for  a  prerogative  writ  of 
mandamus  must  during  the  sittings  be  made  to  a  Divisional  Court  of  the 
King's  Bench  Division  by  motion  for  an  order  nisi  (C.  O.  R.,  1906,  r.  49). 
It  would  seem  that  the  Court  still  has  power  in  its  discretion  to  grant 
an  order  absolute  in  the  first  instance  (see  R.  S.  C,  1883,  Order  52,  r.  2, 
and  Order  68,  r.  2 ;  see  also  Shortt  on  InformationSy  p.  361).  During 
vacation  application  may  be  made  to  a  judge  in  chambers  for  a  summons 
to  show  cause,  upon  its  being  shown  to  the  satisfaction  of  the  judge  that 
the  matter  is  urgent  (C.  0.  R.,  1906,  r.  49).  But  this  does  not  apply  to 
applications  for  mandamus  under  the  Municipal  Corporations  Act,  1882, 
45  &  46  Vict.  c.  50,  s.  225  {ibid.). 

The  application  for  a  prerogative  writ  of  mandamus  must  be  made 
by  counsel,  and  cannot  be  made  by  a  party  in  person  (see  Ex  parte  Wason, 
1869,  10  B.  &  S.  580 ;  R  v.  Uardley,  1885,  49  J.  P.  551 ;  B.  v.  The  May(yi\ 
etc.,  of  Liverpool  1891,  7  T.  R.  592 ;  Ex  parte  Whyte,  1896, 12  T.  R.  458). 
This  applies  also  to  a  rule  in  the  nature  of  a  mandamus  under  the  Justices 
Protection  Act,  1848, 11  &  12  Vict.  c.  44,  s.  5  (see  Ex  parte  Wallace,  [1902] 
2  K.  B.  488) ;  previously  to  this  decision  it  was  apparently  considered 
that  although  a  prerogative  writ  of  mandamus  could  only  be  moved  by 
counsel,  a  rule  in  the  nature  of  a  mandamus  under  the  Justices  Protec- 
tion Act,  1848,  might  be  moved  for  by  an  applicant  in  person  (see  B.  v. 
Eardley,  1885,  49  J.  P.  551 ;  see  also  B.  v.  Biron,  1884, 14  Q.  B.  D.  474). 

The  application  can  only  be  made  on  behalf  of  a  person  who  has  a 
real  interest  in  requiring  the  duty  to  be  performed  (see  B.  v.  Mayor  of 
Feterhorough,  1875,  44  L.  J.  Q.  B.  85). 

No  order  for  the  issuing  of  any  writ  of  mandamus  will  be  granted 
unless  at  the  time  of  moving,  an  affidavit  be  produced  by  which  some 
person  deposes  on  oath  that  the  motion  is  made  at  his  instance  as 
prosecutor,  and,  if  the  writ  be  granted,  the  name  of  such  person  must 
be  indorsed  on  the  writ  as  the  person  at  whose  instance  it  is  granted 
(see  C.  0.  R.,  1906,  r.  65 ;  see  also  B.  v.  Mayor  of  Peterborough,  cited 
mpra).  Such  affidavits  should  state  the  legal  right  of  the  applicant 
to  the  performance  of  the  duty,  the  demand  and  refusal  of  performance, 
the  giving  of  notice  if  it  be  necessary,  and  generally  all  facts  necessary 
to  establish  &primd  facie  case  for  relief. 

The  Order  Nisi. — The  order  nisi  when  granted  is  drawn  up  at  the 
Crown  Office,  and  requires  the  party  to  whom  it  is  directed  to  show 
cause  why  a  writ  of  mandamus  should  not  issue.  Where  several  persons 
are  under  an  obligation  to  perform  the  duty  sought  to  be  enforced,  the 
rule  nisi  may  include  them  all  collectively.  It  may,  for  example,  be 
directed  to  the  churchwardens,  overseers,  or  inhabitants  of  a  parish,  or 
to  the  justices  of  a  county. 

The  order  nid  must  be  served  upon  each  person  to  whom  notice 
is  given  by  the  order,  as  well  as  the  party  whom  the  order  requires 
to  show  cause  (C.  0.  R.,  1906,  r.  51).     When  the  order  is  to  justices 
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of  a  county  generally,  it  is  sufficient  to  serve  two  or  three  of  them  (see 
Short  and  Mellor,  Cr.  Off.  Pr.,  p.  39). 

Notice. — Notice  must  be  given  by  the  order  nisi  for  a  mandamus  to 
every  person,  who,  by  the  affidavits  on  which  the  order  is  moved,  shall 
appear  to  be  interested  in,  or  likely  to  be  affected  by,  the  proceedings, 
and  to  any  person  who  in  the  opinion  of  the  Court  or  judge  ought  to 
have  such  notice  (C.  0.  R,  1906,  r.  50). 

In  applications  for  mandamus  to  proceed  to  an  election  of  a  corporate 
officer,  the  applicant  must  give  notice  in  writing  of  the  application  to 
the  person  to  be  affiicted  thereby,  at  least  ten  days  before  the  day,  in  the 
notice  specified  for  making  the  application  (Municipal  Corporations  Act, 
1882,  45  &  46  Vict.  c.  50,  s.  225  (2);  as  to  the  procedure  in  such  cases, 
see  ibid.,  s.  225  (3)-(8)). 

Showing  Cause  against  Order  Nisi. — The  order  nisi  specifies  a  day 
for  showing  cause ;  before  that  date  the  motion  must  be  entered  in  the 
Crown  Paper  for  hearing.  (As  to  the  practice  with  regard  to  this,  see 
Short  and  Mellor,  Cr.  Off  Pr.,  pp.  39  and  40.) 

Any  person,  whether  he  has  had  notice  or  not,  who  can  make 
it  appear  to  the  Court  or  judge  that  he  is  affected  by  the  proceeding 
for  a  writ  of  mandamus,  may  show  cause  against  the  order  nisi  or 
summons,  and  is  liable  to  costs  at  the  discretion  of  the  Court  or  judge 
if  the  order  should  be  made  absolute  or  the  prosecutor  obtain  judgment 
(C.  0.  R,  1906,  r.  52 ;  see  also  B.  v.  The  Justices  of  Middlesex,  1843, 
2  Dowl.  P.  C.  719 ;  36  R  R  758  ;  R.  v.  The  Bishop  of  Ely,  1750, 1  Black. 
(W.)  53). 

The  Crown  Office  Kules,  however,  provide  that  the  prosecutor  or 
other  applicant,  upon  any  order  nisi  or  summons  at  chambers,  shall 
on  demand  by  the  respondent  or  his  solicitor  supply  copies  of  any 
affidavit  on  which  such  order  nisi  or  summons  was  obtained,  and  in 
like  manner  any  respondent  who  proposes  to  read  any  affidavits  upon 
showing  cause  shall  on  demand  supply  copies  of  such  affidavits  to  the 
prosecutor  or  other  applicant  or  his  solicitor  on  payment  of  the 
ordinary  charge  (C.  0.  Pt.,  1906,  r.  10). 

Affidavits  in  opposition  to  the  motion  should  set  forth  all  facts 
negativing  the  applicant's  right  to  a  mandamus.  As  to  the  practice 
with  regard  to  the  affidavits,  see  Crown  Office  Rules,  1906,  rr.  5-11. 

Discharge  of  Order  Nisi. — If  the  applicant  does  not  succeed  in 
showing  a  case  for  a  mandamus,  and  it  should  be  recollected  that  the 
granting  or  refusing  of  the  writ  is  discretionary,  the  order  nisi  will 
be  discharged. 

It  has  been  decided  that  it  is  necessary  to  instruct  counsel  to 
discharge  a  rule  nisi,  whether  in  the  Divisional  Court  or  on  appeal 
to  the  Court  of  Appeal  (see  B.  v.  The  Mayor,  etc.,  of  Liverpool,  1891, 
55  J.  P.  823). 

No  second  application  can  be  made  for  a  prerogative  writ  of 
mandaftius  after  the  first  has  been  discharged. 

A  rule  for  a  mandamus  to  compel  a  corporation  to  perform  a  statu- 
tory duty,  having  been  discharged  on  the  ground  that  no  demand  and 
refusal  had  taken  place,  the  Court  refused  to  grant  another  rule  for  a 
mandamus  for  the  same  purpose,  although  there  had  been  a  demand  and 
refusal  since  the  discharge  of  the  former  rule  {B.  v.  The  Justices  of 
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Bodrnin,  [1892]  2  Q.  B.  21,  following  Ux  parte  Thompson,  1845,  6  Q.  B. 
721 ;  66  E.  E.  544). 

Order  Absolute. — When  no  valid  cause  is  shown  against  the  order 
nid  it  will  on  affidavit  of  service  be  made  absolute.  So  also  where  the 
applicant  makes  out  an  undoubted  case  for  relief  by  mandamus,  the 
order  nisi  will  be  made  absolute. 

The  order  when  made  absolute  is  drawn  up  by  the  Master  of  the 
Crown  Office.  It  must  be  drawn  up  with  extreme  care,  the  writ  of 
mandamus  itself  having  to  follow  the  terms  of  the  order  absolute.  The 
order  absolute  may  on  application  before  the  issue  of  the  writ  of  man- 
damus be  amended,  but  an  application  to  amend  after  the  writ  has 
issued  is  usually  refused  (but  see  R.  v.  East  Lancashire  Rly.  Co.,  1847, 
16  L.  J.  Q.  B.  127). 

An  appeal  to  the  Court  of  Appeal,  and  subsequently  to  the  House 
of  Lords,  lies  against  the  granting  of  an  order  nisi,  and  also  against  an 
order  absolute  (see  B.  v.  The  Mayor,  etc.,  of  Bangor,  1886,  18  Q.  B.  D. 
349  ;  s.c,  suh  noni.  Pritchard  v.  Mayor,  etc.,  of  Bangor,  1888,  13  App, 
Cas.  (H.  L.)  241). 

The  Writ. — The  general  form  of  the  writ  of  mandamus  is  given 
in  the  Crown  Office  Eules,  1906  (Form  No.  37),  and  is  as  follows  : — 

Writ  of  Mandamus. 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond 
the  Seas,  King,  Defender  of  the  Faith. 

To  of  ,  greeting. 

Whereas  by  [here  recite  Act  of  Parliament,  m  Charter,  if  the  act  required 
to  be  done  is  founded  on  either  one  or  the  other].  And  whereas  We  have 
been  given  to  understand  and  are  informed  in  the  King's  Bench  Division 
of  Our  High  Court  of  Justice  before  us  that  [insert  necessary  inducement 
and  averments].     And    you,    the    said  were    then    and    there 

required  by  [insert  demand],  but  that  you  the  said  well  knowing 

the  premises,  but  not  regarding  your  duty  in  that  behalf,  then  and 
there  wholly  neglected  and  refused  to  [insert  refusal],  nor  have  you  or 
any  of  you  at  any  time  since  in  contempt  of  Us  and  to  the 

great  damage  and  grievance  of  ,  as  We  have  been  informed 

from  their  complaint  made  to  Us.  Whereupon  We,  being  willing  that 
due  and  speedy  justice  should  be  done  in  the  premises  as  it  is  reason- 
able, do  command  you  the  said  ,  and  every  of  you,  firmly 
enjoining  you  that  you  [insert  command],  or  that  you  show  Us  cause 
to  the  contrary  thereof,  lest  by  your  default  the  same  complaint  should 
be  repeated  to  Us,  and  how  you  shall  have  executed  this  Our  writ 
make  known  to  Us  in  Our  said  Court  at  the  Eoyal  Courts  of  Justice, 
London,  forthwith  then  returning  to  Us  this  Our  said  writ,  and  this 
you  are  not  to  omit. — Witness,  &c. 

To  be  indmsed. 

By  Order  of  Court  [m-  of  Mr.  Justice  ]. 

At  the  instance  of 

This  writ  was  issued  by,  &c. 
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A  peremptory  writ  of  mandamus  must  be  in  the  same  form,  omitting 
the  words  "  or  that  you  show  us  cause  to  the  contrary  thereof,"  and 
inserting  the  word  "  peremptorily  "  before  the  word  "  command." 

The  Court  or  a  judge  may,  if  they  or  he  think  fit,  order  that  any 
writ  of  mandamus  shall  be  peremptory  in  the  first  instance  (see  C.  0.  E., 
1906,  r.  56;  see  also  R.  v.  Stewart,  [1898]  1  Q.  B.  552).  The  grant  of 
a  peremptory  mandamus  is  a  decision  upon  a  right  declaring  what  is 
and  what  is  not  lawful  to  be  done,  and  such  decision  is  subject  to 
review  (see  R.  v.  The  Churchwardens  of  All  Saints,  Wigan,  1876,  1  App. 
Cas.  (H.  L.)  611 ;  see  also  Pritchard  v.  Mayor,  etc.,  of  Bangor,  1888, 
13  App.  Cas.  (H.  L.)  241). 

The  writ  must  be  in  the  above  form  with  such  variations  as  circum- 
stances may  require  (see  C.  0.  R,  1906,  r.  57).  There  being  great 
variety  in  the  uses  to  which  mandamus  is  applied,  care  must  be  used 
in  adapting  the  form  to  particular  cases.  The  writ  should  be  settled 
by  counsel,  and  is  issued  from  the  Crown  Office. 

For  forms  showing  how  the  writ  of  mandamus  may  be  applied  to 
particular  cases,  e.g.  to  elect  a  corporate  officer,  to  administer  a  declara- 
tion on  an  election  under  the  Municipal  Corporation  Acts,  to  justices 
to  hear  an  appeal,  to  licensing  justices  to  hear  an  application,  to  a  rail- 
way company  to  summon  a  jury  to  assess  compensation  under  the 
Lands  Clauses  Consolidation  Act,  to  a  railway  company  to  take  up  an 
award  under  the  same  Act,  to  a  lord  and  steward  of  a  manor  to  admit 
a  tenant,  to  guardians  of  the  poor  to  allow  inspection  of  their  books, 
to  the  vicar,  churchwardens,  and  inhabitants  of  a  parish  to  elect  church- 
wardens, to  a  bishop  to  institute  proceedings  against  a  person  in  Holy 
Orders  in  respect  of  ecclesiastical  offences,  to  the  owners  and  proprietors 
of  common  and  waste  grounds  under  an  Inclosure  Act,  to  convene  a 
meeting,  see  Short  and  Mellor,  Cr.  Off.  Pr.,  pp.  688-704. 

Service  of  Writ. — "Where  the  writ  of  mandamus  is  directed  to  one 
person  only,  the  original  must  be  personally  served  upon  him,  but  if  the 
writ  be  directed  to  more  than  one,  the  original  must  be  shown  to  each 
one  at  the  time  of  service,  and  a  copy  served  on  all  but  one,  and  the 
original  delivered  to  such  one  (C.  0.  R,  1906,  r.  54).  When  the  writ  is 
directed  to  companies,  corporations,  justices,  or  public  bodies,  service  must 
be  made  upon  such  and  so  many  persons  as  are  competent  to  do  the  act 
required  to  be  done,  the  original  being  delivered  to  one  of  them,  except 
where  by  statute  service  on  the  clerk  or  other  officer  is  made  sufficient 
service  {ibid.,  r.  55).  In  the  case  of  a  mandamus  ordering  a  municipal 
corporation  to  perform  a  public  duty  where  the  writ  had  been  duly 
served  upon  ten  members  of  a  city  council  consisting  of  forty-eight 
members,  and  the  original  writ  had  been  handed  to  one  of  such  ten 
members  but  was  subsequently  lost,  and  the  corporation  continuing 
in  default,  an  order  was  afterwards  made  to  return  the  writ  with  an 
authenticated  copy  of  the  original  attached,  which  order  was  served 
upon  each  of  the  members  of  the  council,  it  was  held  that  there  had 
been  such  service  of  the  writ  upon  the  whole  of  the  members  of  the 
council ''as  constituted  at  the  date  of  the  order  as  would  render  each 
of  them  individually  liable  for  attachment  for  disobedience  {R.  v. 
Worcester  Corporation,  1904,  68  J.  R  130). 

Qicashing  Writ. — The  writ  may  on  motion  to  the  Court  be  ordered  to 
be  quashed  on  the  ground  that  it  is  irregular,  e.g.  as  being  misdirected 
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(see  E.  V.  Mayor,  etc.,  of  Hereford,  1706,  2  Salk.  701),  materially  differing 
from  the  order  absolute  {R.  v.  The  Vestrymen,  etc,,  of  St.  Pancras,  1839, 
11  Ad.  &  E.  21  n. ;  B.  v.  Tucker,  1824,  3  Barn.  &  Cress.  544),  or  not  making 
out  a  sufficient  case  for  relief  (see  R.  v.  The  Church  Trustees  of  St.  Faiicras, 
1835,  3  Ad.  &  E.  535 ;  R.  v.  Hopkins,  1841,  1  Q.  B.  161 ;  55  R  R.  235 ; 
R.  V.  Powell,  1841,  1  Q.  B.  352 ;  55  R.  R.  265 ;  R.  v.  The  Justices  of  the 
West  Riding,  1796,  7  T.  R.  48).  In  some  cases  where  this  is  a  manifest 
fault  in  the  writ,  the  Court  may  on  motion  grant  a  supersedeas  (see  R.  v. 
Beecher,  1724,  8  Mod.  335). 

The  Return. — The  writ  of  mandamus  may  be  made  returnable  forth- 
with, or  time  may  be  allowed  to  return  it  either  with  or  without  terms, 
as  the  Court  thinks  fit  (C.  0.  R.,  1906,  r.  57). 

The  return  must,  as  a  rule,  be  made  by  the  persons  to  whom  the  writ 
is  rightly  addressed,  and  who  are  under  the  duty  of  obedience  to  it  (see 
R.  V.  The  Town  of  Clitheroe,  1705,  6  Mod.  133).  If  the  mandamus  is  to  a 
corporation,  the  return  should  be  made  by  the  majority  of  the  corporation, 
with  the  concurrence  of  the  mayor  (see  R.  v.  The  Borough  of  Abingdon, 
1691,  12  Mod.  308). 

In  some  cases,  however,  the  return  is  to  be  made  by  persons  other 
than  those  to  whom  the  writ  is  directed,  the  Crown  Office  Rules,  1906, 
providing  that  when  it  appears  to  the  Court  that  the  respondent  claims 
no  right  or  interest  in  the  subject-matter  of  the  application,  or  that  his 
functions  are  merely  ministerial,  the  return  to  the  writ  and  all  subsequent 
proceedings  down  to  judgment  are  still  to  be  made  and  proceed  in  the 
name  of  the  person  to  whom  the  writ  is  directed,  and,  if  the  Court  thinks 
fit  so  to  order,  may  be  expressed  to  be  made  on  behalf  of  the  persons  really 
interested  therein.  In  that  case  the  persons  interested  are  to  be  permitted 
to  frame  the  return  and  conduct  the  subsequent  proceedings  at  their  own 
expense ;  and  if  judgment  is  given  for  or  against  the  applicant,  it  must 
likewise  be  given  for  or  against  the  persons  on  whose  behalf  the  return 
is  expressed  to  be  made ;  and  if  judgment  is  given  for  them  they  are  to 
have  the  same  remedies  for  enforcing  it  as  the  person  to  whom  the  writ 
is  directed  would  have  in  other  cases  (C.  0.  R.,  1906,  r.  63).  And  where 
the  return  is  so  expressed  to  be  made  on  behalf  of  some  person  other  than 
the  person  to  whom  the  writ  of  mandamus  is  directed,  the  proceedings 
on  the  writ  are  not  to  abate  by  reason  of  the  death,  resignation,  or  removal 
from  office  of  that  person,  but  they  may  be  continued  and  carried  on  in 
his  name ;  and  if  a  peremptory  writ  is  awarded,  it  is  to  be  directed  to 
the  successor  in  office  or  right  of  that  person  {ibid.,  r.  64 ;  see  also  Tlie 
Mayor,  etc.,  of  Rochester  v.  K,  1858,  El.  B.  &  E.  1024). 

Any  person  by  law  compellable  to  make  any  return  to  a  writ  of 
mandamus  must  make  his  return  to  the  first  writ  (see  C.  0.  R.,  1906, 
r.  58). 

The  return  may  show  that  tlie  prosecutor  is  not  entitled  to  the  relief 
sought  by  mandamus.  This  may  be  done  by  traversing  the  suggestion 
of  the  writ,  by  affirming  certain  additional  facts,  which  in  effect  amount 
to  a  plea  in  confession  and  avoidance,  or  by  showing  that  the  writ  on  the 
face  of  it  avers  no  legal  right  to  the  performance  of  the  alleged  duty.  Or 
the  return  may  be  that  the  writ  has  been  obeyed,  the  thing  commanded 
having  been  done,  or  an  excuse  for  non-compliance  with  the  writ  may  be 
set  forth  on  the  return.  It  is  the  duty  of  the  person  to  whom  a  mandamus 
is  directed  either  to  obey  the  writ  or  to  return  a  cause  for  not  obeying  it 
(see  R.  V.  Stirling,  1755,  Say.,  at  p.  175).    The  return  may  be  that  part  of 
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the  mandatory  clause  has  been  obeyed,  and  that  new  facts  which  are  set 
forth  afford  an  answer  to  the  rest  (see  R.  v.  Tlie  Justices  of  Staffordshire, 
1837,  6  Ad.  &  E.  84 ;  45  R  E.  412).  But  when  several  causes  are  returned 
which  are  inconsistent,  the  whole  return  is  bad  (see  B.  v.  The  Mayor, 
etc.,  of  Cambridge,  1788,  2  T.  R.  456;  B.  v.  Mayor,  etc.,  of  York,  1792, 
5  T.  R.  66 ;  B.  v.  Lord  and  Steward  of  the  Manor  of  Old  Hall,  1839, 
10  Ad.  &  E.  248).  As  to  a  return  of  unconditional  obedience  to  the  writ, 
see  B.  V.  The  Licensing  Justices  of  Pirehill,  1884,  14  Q.  B.  D.  13 ;  B.  v. 
King  and  Others,  1888,  20  Q.  B.  D.  430.  In  the  event  of  non-compliance 
with  the  mandatory  clause  in  the  writ,  the  return  must  be  very  minute 
in  showing  why  the  party  did  not  obey  (see  B.  v.  The  Commissioners  of 
the  Pm^t  of  Southampton,  1861,  1  B.  &  S.  5 ;  see  also  as  to  the  sufficiency 
of  a  return,  B.  v.  Churchwardens  of  Taunton,  1776,  Cowp.  413 ;  B.  v.  The 
Ouse  Bank  Commissioners,  1835,  3  Ad.  &  E.  544;  B.  v.  Bound,  1835, 
4  Ad.  &  E.  139 ;  B.  v.  The  Eastern  Counties  Bly.  Co.,  1839,  10  Ad.  &  E. 
531 ;  B.  V.  The  Governors  of  St.  Andrew,  etc.,  1839,  ibid.  736 ;  B.  v.  The 
Great  Western  Bly.  Co.,  1852,  1  El.  &  Bl.  253 ;  B.  v.  The  Manchester 
and-  Leeds  Bly.  Co.,  1842,  3  Q.  B.  528 ;  61  R.  R.  299).  But  a  return 
stating  an  excuse  for  non-compliance  with  a  peremptory  writ  of  man- 
damus is  inadmissible ;  there  cannot  be  any  return  to  a  peremptory  writ 
except  that  it  has  been  obeyed  (see  B.  v.  Ledgard  and  Others,  1841, 1  Q.  B. 
616 ;  55  R.  R.  390 ;  B.  v.  Hudson,  1845,  9  Jur.  345). 

The  return  to  a  mandamus  must  be  drawn  with  extreme  care,  the 
same  certainty  being  required  as  in  a  return  to  a  writ  of  habeas  corpus 
(see  B.  V.  The  Mayor,  etc.,  of  Carlisle,  1722,  8  Mod.  99 ;  B.  v.  The  Mayor 
of  Lyme  Begis,  1779, 1  Doug.  149;  see  also  the  article  Habeas  Corpus). 

As  to  quashing  the  return  for  insufficiency,  see  B.  v.  The  St.  Katherines 
Bock  Co.,  1832,  4  Barn.  &  AdoL,  at  p.  363 ;  38  R.  R.  260 ;  see  also  B.  v. 
Payn,  1840,  11  Ad.  &  E.  955. 

The  following  Form  of  Return,  which  should  be  followed,  is  given  in 
the  Appendix  to  the  Crown  Office  Rules,  1906 : — 


No.  38. 

Return  to  Writ  of  Mandamus. 

The  return  may  either  be  indorsed  on  the  back  of  the  original  wit  or 
engrossed  on  a  separate  parchment  schedule. 

When  Indorsed  on  the  back  of  the  Original  Writ. 

The  answer  of  \fhe  parties  to  whom  the  wiit  is  directed]  to  this  writ. 
"We,  the,  &c.  [the  defendants],  to  whom  this  writ  is  directed,  do  most 
humbly  certify  and  return  to  our  Sovereign  Lord  the  King  at  the  time 
and  place  in  this  writ  mentioned,  that  we  have,  &c.,  [when  the  retwn  is 
an  obedience  to  the  writ,  the  words  of  the  mandatory  part  of  the  wiit  should  be 
recapitulated  in  the  past  instead  of  the  future  tense].  As  by  the  said  writ 
we  are  commanded. 

[To  be  signed  by  the  paHies  making  the  return,  or  a  sufficient  number 
to  form  a  quorum,  unless  they  be  a  corporate  body,  in  which 
case  it  is  sufficient  to  attach  the  corporate  seal] 
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When  the  Return  is  Engrossed  as  a  Separate  Schedule. 
Indorse  the  miginal  writ  thus: — 

The  return  of  to  this  writ  [or  if  the  return  is  obediencey 

say  the  execution  of  this  mif]  appears  in  the  schedule  hereunto  annexed. 
The  answer  of 

[To  he  signed  or  sealed  as  above.] 

Pleadings,  Trial,  and  Subsequent  Proceedings. — When  any  return  is 
made  to  the  first  writ  of  mandamus,  the  applicant  may  plead  to  the 
return  within  such  time  and  in  like  manner  as  if  the  return  were  a 
statement  of  defence  delivered  in  an  action,  and  (suhject  to  the  Crown 
Office  Eules,  1906)  this  pleading  and  all  subsequent  proceedings,  including 
pleadings,  trial,  judgment,  and  execution,  are  to  proceed  and  may  be  had 
and  taken  as  if  in  an  action  (C.  0.  H.,  1906,  r.  125 ;  see  also  P.  v.  The 
Licensing  Justices  of  Pirehill  North,  1884, 14  Q.  B.  D.  13).  The  mode  of 
trial  on  a  mandamus  is  the  same  as  that  of  an  ordinary  action,  and  the 
K.  S.  C,  1883,  are  applicable. 

Where  a  point  of  law  is  raised  in  answer  to  a  return  or  any  other 
pleading  in  mandamus,  and  there  is  no  issue  of  fact  to  be  decided,  the 
Court  must  on  the  argument  of  the  point  of  law  give  judgment  for 
the  successful  party  without  any  motion  for  judgment  being  made  or 
required  (C.  0.  R,  1906,  r.  60).  Where  the  applicant  obtains  judgment 
under  this  rule  he  is  entitled  forthwith  to  a  peremptory  writ  of 
mandamus  to  enforce  the  command  contained  in  the  original  writ, 
and  the  judgment  must  direct  that  a  peremptory  writ  do  issue 
{ibid.,  r.  61). 

A  special  case  may  by  consent  of  the  parties,  or  by  order  of  the 
Court  or  a  judge,  be  stated  at  any  stage  of  the  proceedings,  in  wliich 
event  further  proceedings  are  stayed  until  the  decision  of  the  special 
case  (see  K.  S.  C,  1883,  Order  34 ;  C.  0.  R,  1906,  rr.  129-131 ;  for  the 
practice,  see  Short  and  Mellor,  Cr.  Off.  Pr.,  p.  60). 

Disobedience  to  a  peremptory  writ  of  mandamus  renders  the  party 
to  whom  it  is  directed  liable  to  attachment  (see  Attachment  ;  Contempt 
OF  Court;  see  also  Execution).  As  to  attachment  of  individual 
members  of  a  municipal  corporation  for  disobedience  to  a  peremptory 
writ  of  mandamus  (see  P.  v.  Worcester  Justices,  1904,  68  J.  P.  130; 
ibid.,  1905,  69  J.  R  296). 

Appeal. — Proceedings  by  mandamus  being  civil  proceedings  on  the 
Crown  side  of  the  King's  Bench  Division,  an  appeal  lies  to  the  Court 
of  Appeal,  and  thence  to  the  House  of  Lords ;  the  procedure  on  appeal 
is  the  same  as  in  an  ordinary  action  (see  R  S.  C,  1883,  Order  58,  r.  2, 
and  C.  0.  Pt.,  1906,  r.  206 ;  P.  v.  Holl,  1881,  7  Q.  B.  D.  755 ;  Juliits  v.  The 
Pishop  of  Oxford,  1880,  5  App.  Cas.  214;  P.  v.  The  Bishyp  of  London, 
1889,  24  Q.  B.  D.  213;  P.  v.  The  Bishop  of  London,  1890,  7  T.  R  122). 
There  is,  however,  no  appeal  from  a  refusal  of  the  writ  of  mandamus 
{P.  V.  Young,  36  Sol.  J.  138;  P.  v.  Tyler,  [1891]  2  Q.  B.  588). 

Costs.— The  costs  of  proceedings  in  mandamus,  including  the  costs  of 
the  application  whether  the  writ  be  granted  or  refused,  and  also  the  costs 
of  the  writ  if  issued,  are  entirely  in  the  discretion  of  the  Court  (see 
C.  0.  P.,  1906,  r.  261;  R  S.  C,  1883,  Order  65  and  Order  68.  r.  2; 
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R.  V.  Holl,  1881,  7  Q.  B.  D.  575 ;  see  also  the  article  Costs).  The  costs, 
as  a  rule,  are  given  to  the  party  who  is  ultimately  successful,  though 
this  rule  is  not  inflexible  (see  R.  v.  The  Eastern  Counties  Rly.  Co.,  1842, 
2  Q.  B.  569 ;  57  R.  R.  689 ;  R.  v.  The  Justices  of  Sttrrey,  1846,  9  Q.  B. 
37  ;  R.  V.  The  Justices  of  Surrey,  1850, 14  Q.  B.  684;  R.  v.  Harden,  1854, 
23  L.  J.  Q.  B.  127 ;  R.  v.  Harding,  1890,  6  T.  R.  175). 

On  discharging  a  rule  for  a  mandamus  to  justices  to  hear  and  deter- 
mine an  application  under  the  Licensing  Acts  for  a  new  licence,  the 
High  Court  have  jurisdiction  to  give  costs  both  to  the  justices  and 
to  a  successful  respondent,  and  this  jurisdiction  is  not  affected  by  the 
decision  in  Boulter  v.  The  Justices  of  Kent,  [1897]  A.  C.  (H.  L.)  556. 
Where  a  person  is  properly  served  with  a  rule  nisi  for  mandamus,  and 
appears  to  show  cause,  and  satisfies  the  Court  of  his  substantial  interest 
in  the  result  of  the  argument,  there  is  every  reason  for  the  exercise 
of  a  judicial  discretion  to  award  him  costs  (see  R.  v.  The  West  Riding 
Justices,  Ex  'parte  Shccw,  [1898]  1  Q.  B.  503). 

Every  application  for  the  costs  of  a  mandamus  must,  unless  other- 
wise ordered,  be  made  before  the  fifth  day  of  the  sittings  next  after  that 
in  which  the  right  to  make  such  application  accrued,  and  must  be  upon 
notice  of  notion  to  be  served  two  days  before  the  day  named  therein  for 
moving  (C.  0.  R.,  1906,  r.  66).  And  the  party  moving  for  costs  must 
leave  at  the  Crown  Ofhce  Department  a  notice  for  the  production 
in  Court  of  all  the  affidavits  filed  in  support  of,  and  in  opposition 
to,  the  original  order  (ibid.,  r.  67). 

In  a  recent  case  where  a  rule  for  a  mandamus  had  been  granted,  but 
upon  cause  shown  against  the  rule  by  the  Crown  the  rule  was  discharged, 
the  right  of  the  Crown  to  costs  was  considered,  and  it  was  held  that  the 
common-law  doctrine  that  the  Crown  neither  pays  nor  receives  costs  is 
still  applicable  in  relation  to  the  prerogative  writ  of  mandamus  (R.  v. 
Archbishop  of  Canterbury  (No.  2),  [1902]  2  K.  B.  503). 

Mandamus  under  Statutory  Authority. — The  high  prerogative 
writ  of  mandamus,  which  we  have  hitherto  been  considering,  is  to  be 
distinguished  from  various  writs  of  mandamus  or  orders  in  the  nature 
of  mandamus  which  are  granted  under  statutory  authority. 

Mandanfius  to  take  Evidence  in  India  and  Colonies. — Thus  under  the 
East  India  Company  Act,  1772,  13  Geo.  iii.  c.  63,  s.  40,  a  writ  of 
mandamus  may  be  awarded  by  the  King's  Bench  requiring  the  judges 
of  certain  of  the  Indian  Courts  to  take  the  examination  of  witnesses 
in  cases  of  indictments  or  informations  exhibited  in  the  King's  Bench 
for  misdemeanors  or  offences  committed  in  India. 

The  Evidence  on  Commission  Act,  1831,  1  Will.  iv.  c.  18,  extended 
the  powers  contained  in  the  last-mentioned  Act  relating  to  the  examina- 
tion of  witnesses  in  India  to  all  colonies  and  places  under  the  dominion 
of  the  Crown  in  foreign  parts,  and  to  the  judges  of  the  several  Courts 
therein ;  and  to  all  actions  depending  in  the  Courts  at  Westminster.  See 
also  the  Evidence  by  Commission  Act,  1885,  48  &  49  Vict.  c.  74. 

Action  for  Mandamus. — The  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict.  c.  125,  8.  68,  enabled  a  mandamus  to  be  obtained  by 
action.  That  section  is  now  repealed,  but  is  replaced  by  Order  53  of 
the  R.  S.  C,  1883,  rule  4  of  which  provides  that  no  writ  of  mandamus  shall 
thereafter  be  issued  in  an  action,  but  a  mandamus  shall  be  by  judgment 
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or  order,  which  shall  have  the  same  effect  as  a  writ  of  mandamus  formerly 
had.  The  plaintiff  in  any  action  in  which  he  claims  a  mandanms  to 
command  the  defendant  to  fulfil  any  duty  in  the  fulfilment  of  which 
the  plaintiff  is  personally  interested,  must  indorse  such  claim  upon  the 
writ  of  summons  {iUd.,  r.  1);  and  if  judgment  he  given  for  him,  the 
Court  or  judge  may  by  the  judgment  command  the  defendant,  either 
forthwith  or  on  the  expiration  of  such  time  and  upon  such  terms  as  may 
appear  just,  to  perform  the  duty  in  question  (see  ibid.,  r.  3). 

The  action  for  a  mandamus  is  apparently  not  restricted  to  cases 
in  which  the  prerogative  writ  would  be  granted  (see  Norris  v.  The  Irish 
Land  Co.,  1857,  8  El.  &  Bl.  512).  An  action  for  a  mandamus  may  lie 
even  when  no  actual  damage  has  been  sustained,  and  a  mandamus  may 
be  claimed  independently  of  any  other  relief  (see  Fotherhy  v.  Metropolitan 
Rly.  Co.,  1866,  2  C.  P.  188),  and  may  be  asked  for  and  granted  even  after 
judgment  has  been  obtained  (see  Easton  &  Co.  v.  Nar  Valley  Drainage 
Commissioners,  1892,  8  T.  K.  649). 

But  a  mandamus  cannot  be  obtained  by  action  where  there  is  some 
other  remedy  equally  convenient,  beneficial,  and  effectual ;  in  this  respect 
the  rules  regulating  the  granting  of  the  prerogative  writ  are  applicable 
to  an  action  of  mandamus  (see  B.  v.  Registrar  of  Joint-Stock  Companies, 
1888,  21  Q.  B.  D.  131 ;  Peebles  v.  The  Oswaldtwistle  Urban  District  CouncU, 
[1897]  1  Q.  B.  (C.  A.)  625  ;  affirmed  by  the  House  of  Lords,  s^ib  nom. 
Passmore  v.  Oswaldtwistle  Urban  District  Council,  [1898]  A.  C.  387 ; 
Smith  V.  The  Chorley  District  Cmtncil,  [1897]  1  Q.  B.  532 ;  ibid.,  [1897] 
1  Q.  B.  (C.  A.)  678 ;  Eastwood  Brothers,  Ltd.  v.  Honley  District  Cmtncil, 
[1900]  1  Ch.  781 ;  affirmed  by  the  Court  of  Appeal,  1901,  W.  N.  38). 

An  action  for  a  mandamus  does  not  lie  against  justices  even  with 
their  consent ;  the  appropriate  remedy  is  the  prerogative  writ  of  man- 
damus to  the  justices  (see  Baxter  v.  London  Co2cnty  Council,  1891,  63 
L.  T.  767 ;  see  also  post  under  the  head  Rule  to  Justices).  Nor  will  an 
action  of  mandamus  lie  to  compel  a  local  authority  to  approve  building 
plans.  The  remedy  is  by  applying  for  a  prerogative  writ  of  mandamus 
(see  Smith  v.  Chorley  Distnct  Council,  cited  supra).  In  any  case  where 
the  prerogative  writ  is  the  appropriate  remedy  an  action  for  mandamus 
is  not  applicable  {Baxter  v.  London  County  Council,  1890,  63  L.  T.  767 ; 
Smith  V.  Chorley  District  Council,  supra). 

For  Form  of  indorsement  on  writ  in  action  for  mandamus,  see 
Annual  Practice,  1908,  Appendix  A.,  Part  III. 

Interlocutory  Order  for  Mandamus. — The  Supreme  Court  of  Judi- 
cature Act,  1873, 36  &  37  Vict.  c.  66,  s.  25  (8),  provides  that  a  mandamus 
may  be  granted  by  an  interlocutory  order  of  the  Court  in  all  cases  in 
which  it  shall  appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made. 

It  has  been  said  that  under  this  section  a  judge  of  the  Chancery 
Division  may  direct  the  issue  of  a  mandamus  in  any  cause  or  matter 
pending  before  him  (see  In  re  Paris  Skating  Rink  Co.,  1877,  6  Ch.  D.  731). 
The  jurisdiction,  however,  appears  to  be  more  limited  (see  Glossop  v. 
Heston  and  Isleiuorth  Local  Board,  1878,  12  Ch.  D.,  at  p.  115;  see  also 
Widnes  Alkali  Co.  v.  Sheffield  and  Midland  Company's  Committee,  1877, 
37  L.  T.  131;  A.-G.  v.  'Guardians  of  Poor  of  Union  of  Dorliny,  1881, 
20  Ch.  D.  595). 

Perform  of  summons  for  an  interlocutory  order  for  mandamus  in  the 
King's  Bench  Division,  see  Chitty's  Forms,  13th  ed.,  223,  No.  12;  for 
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form  of  notice  of  motion  in  the  Chancery  Division,  see  Daniell,  Chancery 
Forms,  5th  ed.,  846,  No.  1677. 

KuLES  OR  Oeders  IN  THE  NATURE  OF  MANDAMUS. — Modem  legis- 
lation has  in  several  important  classes  of  cases  introduced  a  simpler  and 
more  expeditious  procedure  by  rule  or  order  of  the  Higli  Court  in  place 
of  the  older  remedy  by  means  of  the  prerogative  writ  of  mandamus. 
Under  the  provisions  of  various  statutes  a  rule  or  order  in  the  nature 
of  a  mandamus  can  now  be  obtained  on  application  to  the  High  Court, 
compelling  justices  of  the  peace,  revising  barristers,  coroners,  and  County 
Court  judges  to  perform  some  duty  connected  with  their  offices  which 
they  have  refused  or  neglected  to  perform.  The  procedure  on  the 
application  for  such  a  rule  or  order  is,  in  nearly  all  respects,  the  same 
as  on  an  application  for  the  prerogative  writ. 

The  Crown  Office  Eules,  1906,  provide  that  an  application  for  an 
order  in  the  nature  of  a  mandamus  to  justices,  or  to  a  County  Court 
judge,  or  to  justices  to  state  and  sign  a  case,  shall  be  by  motion  for  an 
order  nisi,  as  in  the  case  of  an  application  for  a  writ  of  mandamus 
(see  r.  69). 

Where  a  rule  for  a  mandamus  has  been  discharged  a  second  applica- 
tion will  not  be  entertained  {R.  v.  Mayor  of  Bodmin,  1892,  56  J.  P.  504). 

Rule  to  Justices. — To  compel  justices  of  the  peace  to  perform  duties 
relating  to  their  office,  procedure  by  rule  instead  of  mandamus  was  pro- 
vided by  the  Justices  Protection  Act,  1848,  11  &  12  Vict.  c.  44. 

Under  sec.  5  of  that  Act,  in  all  cases  where  justices  of  the  peace 
refuse  to  do  any  act  relating  to  the  duties  of  their  office,  the  party 
requiring  such  act  to  be  done  may  apply  to  the  King's  Bench  Division, 
upon  an  affidavit  of  the  facts,  for  a  rule  calling  upon  them  and  also  the 
party  to  be  affected  by  such  act,  to  show  cause  why  it  should  not  be 
done ;  and  if,  after  due  service  of  such  rule,  good  cause  be  not  shown 
against  it,  the  Court  may  make  the  rule  absolute,  and  the  justices,  upon 
being  served  with  such  rule  absolute,  must  obey  the  same,  and  do  the 
act  required,  and  no  action  or  proceeding  can  be  commenced  or  prosecuted 
against  them  for  having  obeyed  such  rule  and  done  the  act  thereby 
required. 

It  has  been  held  that  the  application  of  sec.  5  is  not  confined  to  cases 
where  justices  require  protection  in  respect  of  the  acts  they  are  called 
upon  to  do  (see  R.  v.  Biron,  1884,  14  Q.  B.  D.  474;  not  following  R.  v. 
Percy  and  Others,  1873,  L.  E.  9  Q.  B.  64;  R.  v.  Phillimore,  1884,  14 
Q.  B.  D.  4747^.). 

The  remedies  by  mandamus  and  by  rule  are  apparently  concurrent, 
and  granted  at  the  discretion  of  the  Court  (see  R.  v.  Phillimore,  cited 
supra),  and  no  definite  rule  as  to  when  proceedings  against  justices 
should  be  by  the  prerogative  writ  and  when  by  rule  under  sec.  5  has  been 
laid  down. 

See  further  as  to  a  rule  in  the  nature  of  a  mandamus  against  justices, 
R.  V.  Marsham,  1883,  50  L.  T.  142  ;  Ex  parte  Lewis,  1888,  21  Q.  B.  D.  191. 

Rule  to  Revising  Barrister. — The  Parliamentary  and  Municipal 
Registration  Act,  1878,  41  &  42  Vict.  c.  26,  s.  37,  provides  that  if  any 
person  feels  aggrieved  by  a  revising  barrister  neglecting  or  refusing  to 
state  any  case  he  may  within  one  month  apply  to  the  High  Court,  upon 
affidavit  of  the  facts,  for  a  rule  calling  on  the  revising  barrister  and  also 
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on  the  person,  if  any,  in  whose  favour  the  decision  from  which  the 
appHcant  desires  to  appeal  was  given,  to  show  cause  why  a  rule  should 
not  be  made  directing  the  appeal  to  be  entertained  and  the  case  to  be 
stated,  and  thereupon  the  High  Court,  or  any  judge  thereof  in  chambers, 
may  make  such  rule  to  show  cause,  and  make  the  same  absolute,  or 
discharge  it,  with  or  without  payment  of  costs,  as  seems  just;  and  the 
revising  barrister  on  being  served  with  any  such  rule  absolute  must  state 
the  case  accordingly,  and  the  case  must  be  stated  and  the  appeal  enter- 
tained and  heard  notwithstanding  any  limitations  of  time  or  place 
contained  in  the  Parliamentary  Kegistration  Act,  1843.  See  also  K  v. 
M'Kellar,  [1893]  1  Q.  B.  121 ;  R.y.  Revising  Barrister  of  Liverpool,  [1895] 
1  Q.  B.  155 ;  R.  v.  Soden  (Sykess  Case),  1896,  Sm.  115,  66  L.  J.  Q.  B.  183 ; 
R.  V.  Soden  and  Overend,  [1867]  1  Q.  B.  188 ;  R.  v.  iVash,  [1900]  1  Q.  B. 
103;  R.  V.  Bell,  Ex  parte  Kent,  before  Divisional  Court,  Nov.  7,  1907. 
In  R.  V.  Nepean,  1903,  52  W.  N.  264,  an  order  nisi  for  a  mandamus 
having  been  obtained,  the  revising  barrister  made  a  written  report  in 
the  form  of  a  statement  not  on  oath;  it  was  held  that  such  report 
ought  to  be  in  the  form  of  an  affidavit.  It  was  also  held  in  this  case 
that  the  revising  barrister  is  obliged  to  state  a  case  whenever  a  point 
of  law  is  involved  in  his  ruling  (see  Revising  Barrister). 

Order  to  Coroner. — Under  the  Coroners  Act,  1887,50&51  Vict.  c.  71, 
s.  6,  where  the  High  Court  upon  application  made  by  or  under  the 
authority  of  the  Attorney-General  is  satisfied  either  that  a  coroner 
refuses  or  neglects  to  hold  an  inquest  which  ought  to  be  held,  or,  where 
an  inquest  has  been  held  by  a  coroner,  that  by  reason  of  fraud,  rejection 
of  evidence,  irregularity  of  proceedings,  insufficiency  of  inquiry,  or  other- 
wise, it  is  necessary  or  desirable  in  the  interests  of  justice  that  another 
inquest  should  be  held,  the  Court  may  order  an  inquest  to  be  held,  and 
where  an  inquest  has  already  been  held  may  quash  the  inquisition  on 
that  inquest.    See  Coroner. 

Order  to  County  Court  Judge. — Mandamus  would  formerly  lie  to 
compel  a  County  Court  judge  to  exercise  jurisdiction,  but  the  County 
Courts  Act,  1888,  51  &  52  Vict.  c.  43,  s.  131  (re-enacting  a  similar 
provision  of  the  earlier  Acts),  provides  that  no  writ  of  mandamus  is 
to  issue  to  a  judge  or  officer  of  a  County  Court  for  refusing  to  do  any 
act  relating  to  the  duties  of  his  office,  but  any  party  requiring  such 
act  to  be  done  may  apply  to  the  High  Court,  upon  an  affidavit  of  the 
facts,  for  an  order  or  summons  calling  upon  the  judge  or  officer,  and 
also  the  party  to  be  affected  by  the  act,  to  show  cause  why  it  should 
not  be  done;  and  if  cause  be  not  shown,  the  High  Court  may  by  order 
direct  the  act  to  be  done,  and  the  judge  or  officer  upon  being  served  with 
such  order  must  obey  the  same  on  pain  of  attachment.  This  provision 
has  been  held  to  apply  to  the  City  of  London  Court  (see  Blades  v.  Lam-cnce, 
1874,  L.  E.  9  Q.  B.  374).  The  granting  of  such  an  order  is  discretionary, 
and  depends  on  the  same  principles  as  the  issue  of  a  mandamus  (see 
Irving  v.  Askew,  1870,  L.  R.  5  Q.  B.  208 ;  Sharrock  v.  Loiidon  ami  North- 
western Rly.  Co.,  1875, 1  C.  P.  D.  70 ;  Rhodes  v.  TJie  Livei-pool  Commercial 
Investment  Co.,  1879,  4  C.  P.  D.  425 ;  Morgan  v.  Rees,  1880,  6  Q.  B.  D.  89  ; 
R.  V.  Richards,  1851,  20  L.  J.  Q.  B.  352;  R.  v.  Stapylton,  1851,  21  L.  J. 
Q.  B.  8;  R.  V.  Harwood,  1853,  22  L.  J.  Q.  B.  127;  R.  v.  The  Jmige  of 
Marylebone  County  Court,  1884,  50  L.  T.  97  ;  R.  v.  Registrar  of  Greenwich 
Coimty  Court,  1885,  15  Q.  B.  D.  54;  R.  v.  Cowper,  1889,  24  Q.  B.  D.  60). 
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But  mandamus  is  still  the  proper  course  to  compel  a  County  Court 
judge  to  perform  a  special  duty  imposed  upon  him  by  statute,  which  is 
not  a  matter  within  his  ordinary  jurisdiction  (see  In  re  The  Briffhton 
Intercejjting  Seivers  Act,  1870,  1882*,  9  Q.  B.  D.  723). 

Where  a  County  Court  judge,  under  the  erroneous  belief  that  he  had 
no  jurisdiction,  refused  to  hear  and  determine  a  case,  it  was  held  that 
an  order  in  the  nature  of  a  mandamus  would  lie  to  compel  him  to  do 
so  {R.  V.  Judge  of  Southam'pton  County  Court,  1891,  65  L.  T.  320). 

[Authorities. — Comyns,  Digest,  tit.  "Mandamus;"  Bacon,  Abridg- 
ment, tit.  "Mandamus;"  Willock,  Treatise  on  Mandamus,  1827;  Gude, 
Croivn  Practice,  1828  ;  Tapping,  The  Law  and  Practice  of  the  High  Prero- 
gative Writ  of  Mandamus,  1848;  High,  Treatise  on  Extraordinary  Legcd 
Remedies,  1874;  Shortt,  Infm^mations,  Mandamus,  and  Prohibition,  1887  ; 
Short  and  Mellor,  Croion  Office  Practice,  1890.] 

lYIandate. — See  Bailments. 

IVIandatory  Injunction-— See  Injunction,  Vol.  VII.  p. 
256. 

IVIandatory  Order. — See  Injunction. 

IVIandavi  ballivo  (I  have  commanded  the  bailiff). — Where 
a  writ  is  delivered  to  a  sheriff'  and  execution  thereon  has  to  be  levied 
within  a  liberty,  the  sheriff  makes  a  return  that  he  has  commanded  the 
bailiff  of  such  liberty  to  execute  the  writ,  and  stating  the  return  (if  any) 
made  to  him  by  such  bailiff.  If  no  return  has  been  made  by  the  bailift", 
that  fact  should  be  returned  by  the  sheriff  (1  Chit.  Arch.  Prac,  14  ed., 
819;  Chitty's  Forms,  13th  ed.,  408). 

lYIanhoIe. — A  means  of  entering  sewers  or  drains  for  their 
inspection  and  cleansing.  It  is  treated  as  part  of  the  sewer  itself; 
and  not  as  a  mere  accessory  under  sec.  46  of  the  Public  Health  Act, 
1848  (Swanston  v.  Tivickenham  Local  Board,  1883,  11  Ch.  D.  838).  In 
the  event  of  neglect  in  the  construction,  closing,  or  maintenance  of 
a  manhole,  the  sewer  authority  is  liable  for  any  damage  caused  (see 
Thompson  v.  Brighton  (Mayor),  [1894]  1  Q.  B.  332),  but  not  liable  if  the 
manhole  itself  is  in  proper  order,  although  it  may  be  a  stumbling  block  to 
traffic  by  reason  of  the  surrounding  earth  having  been  worn  away  (ibid.). 
There  is  in  the  occupier  of  a  house  no  right  to  break  up  the  footway 
of  the  street  fronting  his  house  for  the  purpose  of  constructing  an 
inspection  chamber  under  the  street,  in  a  drain  carrying  the  drainage 
of  his  house  to  the  public  sewer  under  the  street  (Attorney-General  v. 
Ashby,  1907.  71  J.  P.  387). 

Mania. — See  Lunacy;  Medical  Jurisprudence. 

IVIailifest. — In  commercial  navigation,  a  document  containing 
a  description  of  goods  shipped,  an  identification  of  the  same  by  their 
distinctive  marks  or  numbers,  and  the  names  of  the  consignors.  On  the 
exportation  of  goods  for  which  no  bond  is  required,  the  master  or  owner 
of  the  ship  is  required  within  six  days  after  the  final  clearance  thereof 
to  deliver  to  the  proper  officer  of  customs  a  manifest,  signed  and  declared 
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to  be  accurate,  giving  the  above  particulars  (Eevenue  Act,  1884,  s.  3). 
If  a  manifest,  or  a  declaration  in  lieu  thereof,  is  not  so  delivered,  or  an 
incomplete  or  inaccurate  one  is  furnished,  those  in  default  are  liable  to 
a  penalty  not  exceeding  £5  {ibid.). 

lYIanifestO  in  international  law  is  a  declaration  by  which  a 
belligerent  State  gives  notice  to  its  own  citizens,  and  more  especially 
to  neutrals,  of  the  existence  of  a  state  of  war.  Though  there  is  no 
precise  rule  as  to  the  date  from  which  neutrals  are  affected  by  war,  the 
absence  of  a  manifesto  might  cause  difficulties  in  claiming  the  rights 
a  state  of  war  entails  against  a  neutral  State  which  had  not  received 
notice  of  its  existence.  It  is  therefore  the  practice  of  belligerents  to 
give  a  formal  warning  to  neutral  States.  The  term  "manifesto"  is  also 
applied  to  any  public  declaration  by  a  sovereign,  government,  or  party, 
as  to  his  or  their  conduct  or  course  of  action.  See  Belligerent; 
Declaration  of  War;  Neutrality;  War. 

[Hall,  International  Law,  5th  ed.,  377,  574.] 

IVIan,  Isle  of. — An  island  in  the  Irish  Sea,  formerly  ruled  by 
Welsh  and  Scandinavian  kings,  ceded  by  Norway  to  Alexander  in.  of 
Scotland  in  1266.  In  1290  certain  of  the  inhabitants  placed  themselves 
under  the  protection  of  Edward  I.  The  kings  of  England  granted  their 
rights  in  the  island  to  a  succession  of  feudatories ;  in  1406  the  head  of 
the  house  of  Stanley  became  "king  of  Man"  in  perpetuity;  in  1649 
the  title  of  king  was  exchanged  for  that  of  lord.  In  1735  the  Duke 
of  Athole  became  lord  of  Man ;  in  1765  the  sovereignty  of  the  island 
was  purchased  by  the  Crown ;  and  in  1828  and  1829  the  surviving  rights 
and  privileges  of  the  Athole  family  were  bought  up.  In  1421  the 
customs  of  the  Manx  people  were  recorded ;  their  institutions  still  retain 
much  of  their  original  character. 

Executive  authority  is  now  in  the  hands  of  a  Governor  or  Lieutenant- 
Governor  appointed  by  the  Crown.  His  council  consists  of  the  Bishop, 
the  Attorney-General,  the  two  Deemsters,  the  Clerk  of  the  Eolls,  the 
Treasurer  or  Keceiver-General,  the  Archdeacon,  and  the  Vicar-General. 
The  House  of  Keys  consists  of  twenty-four  representatives;  down  to 
1866  vacancies  in  this  body  were  filled  by  co-optation,  the  House 
nominating  two  persons,  of  whom  the  Governor  chose  one.  The  Keys 
are  now  elected;  the  franchise  is  tolerably  wide,  and  women  are 
permitted  to  vote.  The  Governor,  Council,  and  Keys  constitute  the 
Court  of  Tynwald,  which  is  held  usually  in  the  month  of  July.  Bills 
which  have  passed  the  House  and  the  Council  require  the  assent  of  the 
King  in  Council,  but  even  after  the  Koyal  assent  is  given  they  are  not 
considered  binding  until  they  are  proclaimed  in  Manx  and  English 
on  the  Tynwald  Hill.  [See  now  Promulgation  Act,  1895.]  The  Church 
in  Man  is  a  branch  of  the  Church  of  England,  but  it  possesses  certain 
canons  and  customs  of  its  own.  The  diocese  of  Sodor  and  Man  formerly 
included  some  of  the  southern  Hebrides — hence  the  name  Sodor  or 
Sudreys ;  it  now  includes  only  Man  and  its  dependencies.  The  bishop 
has  a  seat  but  not  a  vote  in  the  House  of  Lords. 

[The  High  Court  of  Justice,  of  which  the  Governor,  the  Clerk  of 
the  liolls,  and  the  two  Deemsters  are  judges,  includes  the  following 
former  Courts : — The  Court  of  Chancery,  the  Court  of  Exchequer,  the 
Court  of  Staff  of  Government,  and  the  Court  of  Common  Law,  the 
Deemsters'    Court  and   the    Court  of    Admiralty.     The   High   Court 
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consists  of  three  Divisions — (i.)  The  Chancery  Division ;  (ii.)  the  Common 
Law  Division;  (iii.)  the  Staff  of  Government  Division  exercising 
appellate  jurisdiction  and  important  original  jurisdiction.  An  appeal 
lies  from  (iii.)  to  the  King  in  Council  (see  PmvY  Council;  Burge, 
For.  and  Col.  Laio,  i.  p.  128).  Special  leave  to  appeal  is  not  given  in  a 
criminal  case,  where  the  sentence  was  founded  on  the  verdict  of  a  jury 
and  there  was  evidence  for  the  jury,  and  no  special  matter  to  countervail 
it  {Ex  'parte  Aldred,  [1902]  A.  C.  81).]  The  traditional  division  of  the 
island  is  into  sheadings,  treens  (now  obsolete),  and  quarterlands.  The 
land  laws  of  the  island  bear  a  general  resemblance  to  those  of  England, 
but  entails  are  unknown;  the  usual  form  of  tenure  was  in  its  origin 
a  kind  of  villeinage.  Lands  were  "  set "  to  tenants  in  May,  four  men 
from  each  parish  attending  to  form  a  "  setting  quest "  or  jury.  No  seal 
or  stamp  appears  to  be  necessary  to  the  validity  of  a  deed,  unless  it  is 
to  be  used  out  of  the  island.  Man  is  not  bound  by  Acts  of  Parliament 
unless  it  is  named  [expressly  or  by  necessary  implication  (Jenkyns, 
British  Rule  and  Jurisdiction  beyond  Seas,  p.  41).  The  Isle  of  Man, 
though  a  dominion,  is  not  a  "foreign  dominion"  of  the  Crown  (In  re 
Broiun,  1864  5  B.  &  S.  280).  It  is  not  within  the  United  Kingdom 
{Davison  v.  Farmer,  1851,  6  Ex.  242),  but  is  included  in  the  expression 
British  Islands,  unless  the  contrary  intention  appears  (Interpretation 
Act,  1889,  52  &  53  Vict.  c.  63,  s.  18  (1);  Burge,  Col.  and  For.  Laiv,  i. 
p.  129)]. 

Harbours. — The  care  of  the  harbours  in  the  Isle  of  Man  is  intrusted 
to  Harbour  Commissioners,  consisting  of  the  Eeceiver-General  and  four 
persons  appointed  by  the  Governor  with  the  approval  of  the  Court  of 
Tynwald,  and  removable  by  him,  who  hold  office  for  three  years,  and 
are  re-eligible  at  the  end  of  their  term  of  office,  and  receive  payment 
of  their  expenses.  They  have  the  power  to  maintain,  regulate,  improve, 
and  enlarge  the  harbours  of  the  island,  maintain  the  lighthouses,  lights, 
and  beacons  necessary  for  the  safety  of  vessels  using  the  harbours ;  they 
have  (with  the  exception  of  constructing  harbours,  docks,  or  piers, 
keeping  lifeboats,  tide  and  weather  gauges,  police,  and  access  to  the  Act) 
the  powers  and  liabilities  of  harbour  authorities  under  the  Harbours, 
Docks,  and  Piers  Clauses  Act,  1843;  they  are  the  pilotage  authority 
(see  Pilots)  ;  they  may  define  the  limits  of  any  harbour  in  the  island, 
with  the  approval  of  the  Board  of  Trade  and  by  a  resolution  of  the  Court 
of  Tynwald,  and  they  have  conservancy  powers,  such  as  constructing 
works  for  the  benefit  of  harbours  or  navigation  with  the  consent  of  the 
Board  of  Trade,  and  removing  wrecks  and  other  obstructions  to  naviga- 
tion ;  they  may  also  borrow  money,  with  the  approval  of  the  Treasury 
and  the  Court  of  Tynwald,  on  the  security  of  any  sums  set  apart  for 
harbour  purposes  (under  the  1866  Act,  post),  and  the  Public  Works 
Loan  Commissioners  may  lend  money  to  them  on  such  security.  The 
Court  of  Tynwald  may,  with  the  approval  of  the  Board  of  Trade,  and 
when  required  by  the  Governor,  appoint  dues  to  be  taken  by  the 
Commissioners  from  vessels  entering  and  leaving  any  harbour,  dock, 
or  pier  of  the  island  under  the  control  of  the  Commissioners  (1872, 
35  &  38  Vict.  c.  23 ;  1874,  37  &  38  Vict.  c.  8 ;  1884,  47  Vict.  c.  7,  s.  4). 
The  Harbours  and  Passing  Tolls  Act,  1861,  applies  to  the  Isle  of  ]\Ian 
(1863,  26  &  27  Vict.  c.  86),  and  the  Government  of  the  island  are  a 
harbour  authority  within  the  meaning  of  that  Act  (1888,  51  &  52  Vict. 
c.  39,  8.  8) ;  and  one-ninth  of  the  duties  of  customs  in  the  island  must 
be  applied  in  improvements  in  harbours,  etc.,  therein,  and  the  Harbour 
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Commissioners  may  borrow  for  the  purpose  of  such  improvements  on 
two  other  ninths  of  customs  (1886,  29  &  30  Vict.  c.  23).  The  Govern- 
ment of  the  Isle  of  Man  has  also  power,  with  the  approval  of  the 
Treasury  and  the  Tynwald  Court,  to  borrow  money  for  {inter  alia) 
making  improvements  in  harbours,  on  the  security  of  these  three-ninth 
parts  of  the  customs,  and  the  surplus  of  the  customs  after  paying  charges 
thereout,  and  the  dues  taken  at  Port  Erin  and  other  harbours,  which 
may  be  repaid  at  any  time  within  sixty  years  after  its  being  borrowed 
(1880,  43  &  44  Vict.  c.  8,  ss.  2,  3;  1897,  60  &  61  Vict.  c.  51,  s.  10). 
The  Court  of  Tynwald,  when  so  required  by  the  Governor,  and  with 
the  approval  of  the  Board  of  Trade,  may  impose  a  passenger  duty  not 
exceeding  3d.  to  be  taken  by  the  Commissioners  from  every  person 
embarking  or  disembarking  in  or  from  any  vessel  of  five  tons  burden 
leaving  or  entering  the  harbours  of  the  island,  the  limits  of  which  are 
defined  under  the  Act  of  1872 ;  and  such  passenger  duty  is  a  security 
on  which  the  Commissioners  may  borrow  for  harbour  improvements 
(1883,  46  Vict.  c.  9,  ss.  2,  7,  8).  Tolls  may  also  be  taken  (without 
obtaining  the  approval  of  the  Board  of  Trade)  from  persons  using  piers, 
docks,  quays,  or  landings  under  the  control  of  the  Commissioners ;  and 
dues  may  be  charged  on  cargo  landed  instead  of  tonnage  duties;  and 
such  tolls  and  dues  are  a  security  on  which  the  Commissioners  may 
borrow  for  harbour  purposes  (1884,  47  Vict.  c.  7,  ss.  5,  6).  The  Govern- 
ment of  the  Isle  of  Man  may  also  guarantee  the  repayment  of  any  loan 
made  to  the  Harbour  Commissioners,  and  give  the  security  of  such 
revenue  (specified  in  the  1880  Act)  as  collateral  or  additional  security 
to  the  security  given  by  the  Commissioners  (1888,  51  &  52  Vict.  c.  39, 
s.  8). 

[Authorities. — Johnson's  Manx  Jurisprudence ;  Collections  of  Local 
Statutes,  ed.  Mills,  Geneste,  and  Jeffcott,  and  Index  by  Rev.  W. 
Mackenzie.] 

IVIanitoba.— See  Canada. 

Manor;    lYIanor    House;    lYIanorial    Courts.— 

Histmncal  and  Legal  Meanings  of  the  Word  Manor. — Tlie  term  manor 
(Latin,  rnanerium ;  French,  7nanoir)  was  probably  introduced  into 
England  at  the  time  of  the  Norman  Conquest.  The  word  itself  is 
supposed  to  be  derived  from  the  Latin  verb  manere,  and  perhaps  only 
meant  originally  a  hall  or  house.  What,  however,  may  be  descril^ed 
as  the  manorial  system  existed,  if  in  an  inchoate  form,  in  England  long 
before  the  Norman  Conquest.  This  system  possesses  two  elements — 
the  "  seignorial  and  the  communal,  a  lord  and  a  group  of  dependents 
working  and  having  rights  in  common  "  (Hone,  the  Majior  and  Manorial 
Records).  A  manor  has  thus  been  defined  as  "a  certain  circuit  of 
ground  granted  by  the  King  to  some  baron  or  man  of  worth  as  an 
inheritance  for  him  or  his  heirs,  with  the  exercise  of  such  jurisdiction 
within  the  said  compass  as  the  King  saw  fit  to  grant,  and  subject  to 
the  performance  of  such  services  and  yearly  rents  as  were  by  the  grant 
required"  (see  Scargill-Bird,  Guide  to  the  Public  Becai'ds).  The  legal 
definition  of  a  manor  is  more  elaborate.  At  conmion  law  the  existence 
of  a  manor  presupposes  demesne  lands  vested  in  a  lord,  the  services  of 
at  least  two  freehold  tenants  holding  of  such  lord,  whose  tenements  are 
subject  to  escheat  and  the  jurisdiction  of  a  Court  baron.  As,  however, 
will  be  presently  explained,  it  would  be  impossible  historically  to  show 
that  all  En^hsli  mediieval  "  manors  "  conformed  to  this  pattern. 
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Historical  Origin  of  the  Manorial  System. — The  historical  origin  of 
the  English  manorial  system  is  .still  a  subject  of  controversy  among 
scholars.  One  school  derives  it  from  the  Koman  "  villa,"  and  imagines 
that  it  was  of  servile  character  until  the  Norman  Conquest.  This  school 
considers  that  some  manorial  areas  are  even  older  than  the  Anglo-Saxon 
invasion.  Another  school  identifies  the  manor  with  the  German  "  murk," 
and  imagines  that  it  represented  in  its  origin  a  free  village  community, 
which  was  from  social  or  political  causes  brought  under  the  dominion  of 
a  lord.  Yet  another  theory  treats  the  manor  as  simply  the  vill  or  parish 
regarded  as  the  territorial  dependence  of  a  lord,  a  view  which  can  hardly 
be  regarded  as  altogether  accurate,  if  only  for  the  reason  that  the  areas 
of  parishes  and  manors  are  not  always  conterminous,  and  that  one  manor 
often  contains  several  vills.  All  these  theories  have  no  doubt  some 
elements  of  truth  in  them.  The  important  point  to  remember  is  that 
the  village  community,  subject  to  seignorial  jurisdiction,  existed  in 
Anglo-Saxon  times,  though  it  was  not  known  by  the  name  of  "  manor." 

Historical  and  Legal  Evolution  of  the  Manor. — While  the  whole  social 
and  political  system  of  England  from  the  Norman  Conquest  to  the 
fourteenth  century  rested  on  what  may  be  described  as  a  feudal  and 
manorial  basis,  the  expression  manor,  though  used  by  legal  writers, 
is  hardly,  at  any  rate  in  the  thirteenth  century,  a  technical  term.  It 
has  indeed  been  conjectured  by  the  late  Professor  Maitland  that  the 
word  manerium  or  manor  was  first  used  in  a  legal  sense  to  define  the 
particular  house  at  which  the  geld  or  land  tax  payable  in  respect  of  a 
certain  holding  might  be  charged  (see  Maitland's  Domesday  and  Beyond, 
pp.  107-128).  However  this  may  have  been,  the  word  as  used  in  the 
thirteenth  century  had  as  vague  a  meaning  as  the  expression  "  estate  " 
when  used  by  laymen  to-day.  The  typical  estate  or  manor  of  this  period 
was,  however,  often  identical  with  the  vill  or  township,  and  when  this 
was  the  case  it  constituted  a  unit  of  public  police  and  fiscal  law,  a  unit 
in  the  agricultural  system,  a  unit  in  the  management  by  lords  of  their 
property,  and,  lastly,  a  jurisdictional  unit  (Pollock  and  Maitland,  Hist. 
Eng.  Law,  i.  585 ;  and  see  also  Select  Pleas  to  Manorial  Courts  (Selden 
Society),  Introduction,  xl.  et  seq.). 

But  there  were  many  estates  known  as  manors  at  this  period  to 
which  such  a  description,  if  applied,  would  be  misleading.  The  restric- 
tions on  seignorial  jurisdiction,  and  the  modifications  of  the  feudal  system 
which  marked  the  thirteenth  century,  tended  to  give  importance  to  the 
word  "  manor  "  (see  on  this  point  the  article  Court  Baron  and  Court 
Leet,  Vol.  IV.  p.  3).  The  English  law  in  the  earlier  part  of  the  thir- 
teenth century  admitted  the  general  principle  that  "  any  lord  who  had 
tenants  enough  to  form  a  Court "  might  hold  a  Court  of  and  for  such 
tenants ;  but  this  principle  was  so  far  limited  by  the  provisions  in  the 
Statute  of  Marlborough,  1269,  that  suit  of  Court  was  only  exigible  if  it 
had  been  stipulated  for  on  the  occasion  of  the  feoffment,  or  if  it  had  been 
customarily  rendered  prior  to  a  certain  date  in  1230. 

In  1290  the  Statute  Westm.  iii.  {Quia  Enqotores  Terrarum),  18  Edw.  I. 
0.  1,  while  making  it  lawful  for  every  freehold  tenant  to  sell  his  lands, 
provided  that  the  feoffee  (that  is  to  say,  the  person  whom  such 
vendor  or  feofibr  enfeoffed  of  his  lands)  should  hold  such  lands  and 
tenements  of  the  cliief  lord  of  the  same,  by  such  services  and  customs 
as  the  feoffor  held  before  of  him.  The  statute  did  not  originally  apply 
to  the  tenants  who  held  in  capite  of  the  Crown ;  but  it  was  extended 
to  them  by  the  Statutes  17  Edw.  ii.  (De  Praerogativa  Kegis,  c.  6)  and 
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34  Edw.  III.  c.  15.  The  effect  of  these  statutes  was  to  prevent  any 
further  subinfeudation,  that  is  to  say,  the  aUenation  by  a  tenant  in  fee 
of  lands  on  condition  that  the  aUenee  held  the  lands  of  him  on  condition 
of  rendering  to  him  the  same  services  that  he  rendered  to  his  overlord. 
As  to  these  statutes,  see  first  article  Tenures. 

So  that  the  efi'ect  of  the  Statutes  of  Marlborough  and  of  Quia 
Emptores  taken  together  was  to  give  a  new  legal  meaning  to  the  word 
"manor."  A  manor  began  to  be  looked  at  by  lawyers  in  connection 
with  the  right  of  a  lord  to  hold  a  court,  and  the  legal  theory  therefore 
grew  up  that  only  the  lord  who  had  a  manor  could  hold  a  court  for  his 
tenants,  and  that  manors,  using  the  word  in  the  modern  technical  sense, 
could  no  longer  be  created  after  the  Statute  Quia  Emptores.  Lord  Coke 
even  states  that  the  King  himself  could  not  create  a  manor,  but  tliis 
statement  appears  too  wide,  even  from  the  modern  point  of  view.  The 
Crown  can  still,  by  charter,  confirmed  by  Parliament,  enable  subjects 
to  create  manors  {Dclacherois  v.  Belacherois,  1862,  11  H.  L.  C.  62;  11 
E.  R.  1254);  and  even  Lord  Coke  himself  (Co.  Litt.  985,  2  Inst.  501)  states 
that  the  Statute  Qttia  Emptores  may  be  dispensed  with  by  the  consent 
of  the  Crown  and  all  the  mesne  lords. 

To  understand  the  development  of  the  manorial  system,  it  may  be 
well  to  consider  the  typical  mediaeval  manor.  It  would  contain  a  chief 
seat  or  capital  mansion,  the  residence  in  general  of  the  lord,  certain 
demesne  lands  retained  by  the  lord  for  his  own  use ;  certain  lands  not 
in  the  lord's  demesne  but  held  by  freehold  tenants  owing  feudal  services 
to  him,  often  commuted  for  money  payments,  and  certain  lands  carved 
out  of  the  demesne  lands  occupied  by  tenants  in  villeinage,  owing 
services  to  the  lord,  who  might  also  be  divided  into  different  classes, 
from  the  villeins,  who  had  substantial  holdings,  to  the  cottarii,  who  had 
a  mere  cot  and  apparently  no  arable  land.  These  holdings  it  should 
be  remembered  lay  in  scattered  strips  in  open  fields.  The  uncultivated 
part  of  the  manor  would  be  known  as  the  lord's  waste,  and  it  served  for 
public  roads  and  for  common  of  pasture  for  the  lord's  and  tenants' 
cattle. 

The  fact  that  the  lord  had  tenants  and  services  would  imply  of 
necessity  a  court  baron  for  civil  jurisdiction,  at  which  court  the  free- 
hold tenants,  who  were  known  as  homagers,  would  sit  with  the  lord 
or  his  steward  virtually  as  judges.  In  a  large  number  of  manors  also 
there  would  be  a  Court  leet,  that  is  to  say,  a  Court  with  criminal  juris- 
diction, which  the  lord  would  hold  in  virtue  of  a  jurisdictional  franchise 
from  the  Crown,  at  which  Court  he  or  his  steward  would  preside. 
Further,  there  would  be  in  most  cases  a  customary  or  copyholders',  for 
the  tenants  in  villeinage,  also  known  by  common  usage  as  the  court 
baron,  at  which  the  lord  or  his  steward  would  be  the  judge,  thougli  it 
is  probable  that  at  one  time  the  court  baron  and  the  customary  Court 
were  identical. 

In  addition  to  a  Court  leet  other  franchises  miglit  also  in  many  cases 
be  possessed  by  the  lord,  e.g.  waif  and  stray,  treasure  trove,  wrecks, 
royal  fish,  shell  fish,  shells, 'the  liberty  of  holding  markets  and  fairs, 
tolls,  etc. 

From  such  a  system  as  that  above  described,  the  manorial  system 
has  been  developed ;  but  the  industrial  revolution  following  the  Black 
Death,  the  extinction  of  villeinage  and  the  depreciation  of  the  value  of 
money,  which  practically  rendered  the  sums  at  which  the  services  due 
from  freeholders  and  copyholders  had  been  commuted  of  little  value, 
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extinguished  the  manor  as  a  unit  for  economic  purposes,  so  much  so 
that  Lord  Coke  found  that  a  manor  in  his  time  signified  rather  the 
jurisdiction  incorporate  therein  than  the  land  or  site. 

The  Legal  Incidents  of  the  Manor. — Having  thus  traced  the  historical 
origin  and  evolution  of  the  manor,  it  is  necessary  to  return  to  the  legal 
meaning  which  a  series  of  legal  decisions  has  impressed  upon  it.  In 
the  eyes  of  modern  lawyers  a  manor  is,  as  has  been  stated,  an  indivisible 
entity  {E.  v.  Duchess  of  Buccleugh,  1717,  3  Arn.  6  Mod.  15),  which  cannot 
now  be  created  (see  anie),  of  which  the  constituent  parts  are  demesne 
lands  and  services,  which  implies  a  court  baron  (see  ante),  and  which 
may  further,  and  generally  will,  contain  lands,  franchises,  and  rights 
appendant  or  appurtenant  to  it,  and  which  are  regarded  as  parcel 
of  it. 

The  effect  of  a  severance  between  the  demesne  lands  and  the  services 
which  may  occur  if  a  different  person  becomes  entitled  to  each,  is  to 
destroy  the  manor.  The  person  who  on  such  a  severance  becomes 
entitled  to  the  services  holds  them  as  a  seigniory  in  gross,  while  the 
owner  of  the  demesne  lands  retains  a  reputed  manor,  or  a  manor  in 
reputation,  and  continues  to  enjoy  many  of  the  rights  and  franchises 
appendant  to  the  manor.  If  such  a  severance  is  effected  by  act  of  law, 
as  if  there  be  two  coparceners  of  a  manor,  and  on  a  partition,  the 
demesne  lands  are  allotted  to  one,  and  the  services  to  another,  although 
there  is  here  an  absolute  severance,  yet  if  one  of  the  coparceners  dies 
without  issue,  and  the  demesnes  descend  to  her  who  hath  the  services,  the 
manor  is  revived  again,  because  the  demesne  lands  and  the  services  were 
severed  and  united  again  by  act  of  law  {Sir  Moyle  Finch's  case,  1607, 
4  Jac.  I.  6  Rep.  63a ;  77  E.  R.  348) ;  for  in  this  case  the  existence  of 
the  manor  is  suspended,  but  not  extinguished.  Generally,  lands  once 
severed  from  a  manor  can  never  again  become  a  parcel  of  it  in  reality, 
but  they  may  become  so  in  reputation,  if  they  both  come  into  the 
possession  of  the  same  person  {R.  v.  Duchess  of  Buccleiigh,  supra). 

The  extinction  of  the  services  of  freehold  tenants,  of  which  the  effect 
is  to  destroy  a  manor,  may  take  place  if,  e.g.  at  any  time  the  freehold 
lands  holden  of  the  manor  are  purchased  by  or  escheat  to  the  lord,  for 
in  such  case  there  can  be  no  Court  baron,  which  of  necessity  must  be 
held  before  two  freehold  tenants  holding  of  the  manor  at  the  least,  and 
the  lord  cannot,  since  the  Statute  Quia  Eiriptores,  create  new  mesne 
tenancies  to  be  holden  of  him  in  fee  simple  {Chitwoocle  v.  Crew,  1746, 
Willes,  614;  Braclshaio  v.  Laivson,  1791,  4  T.  R.  443;  2  R.  R.  429);  lor 
the  holder  of  such  tenancy  if  created  would  under  the  statute  hold  of 
his  superior  lord.  The  law  as  to  the  necessity  of  two  freeholders  to 
constitute  a  manor  seems  to  have  been  first  laid  down  in  a  judgment  of 
the  Star  Chamber  in  the  twenty-third  or  thirty-third  year  of  Henry 
VIII.  (Maitland,  Introduction  to  Select  Fleas  in  the  Manorial  Courts,  Ixi. 
et  seq. ;  see  also  Co.  Litt.  58^.;  Melwich  v.  Luther,  4  Co.  Rep.  26b).  It 
is  not  absolutely  clear  whether  any  tenancy  of  freeliold  will  suffice  to 
qualify  a  suitor  for  a  Court  baron,  or  whetlier,  as  is  more  probable,  it 
must  be  a  tenancy  in  fee  simple ;  if  the  latter  is  not  the  case,  the  lord 
might  still  create  freehold  tenancies  by  giving  leases  for  lives. 

When  a  manor  ceases  to  exist  as  a  manor,  and  continues  only  as 
a  manor  by  reputation,  it  will  exist  in  the  contemplation  of  the  law  so 
far  as  its  existence  may  be  necessary  to  preserve  the  franchises  and 
privileges  of  the  lord  formerly  annexed  or  appurtenant  to  it,  as,  for 
instance,  the   right   to  appoint  a  sexton,  where  such   right  has  been 
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immemorially  annexed  to  a  manor,  which  for  defect  of  freehold  tenant 
continues  to  exist,  exists  only  as  a  manor  by  reputation  {Soaiu  v.  Ireland^ 
1808,  10  East,  259;  10  R.  R.  285).  And  where  there  is  only  one  free- 
hold tenant  left  who  holds  of  a  manor,  although  the  manor  has  ceased 
to  exist,  and  no  Court  baron  can  be  lield,  the  seigniory  or  lordship  still 
exists  as  to  such  one  tenant,  and  he  is  liable  to  perform  his  services. 
Franchises  and  privileges  must  be  regarded  as  appurtenant  to  the 
demesne  lands. 

Generally  speaking,  a  manor  is  not  divisible,  except  perhaps  by  act 
of  law ;  but  there  is  jurisdiction  in  equity  to  compel  partition  thereof, 
although  the  result  may  be  to  destroy  the  manor,  and  this  jurisdiction 
has  existed  from  a  very  early  period  {Hanhiry  v.  Hussey,  1851,  14  Beav. 
152;  51  E.  R.  244;  Sparroiv  v.  Fiend,  cited  ibid.  p.  156;  and  see  also 
CaUleij  v.  Arnold,  1858,  4  Kay  &  J.  595 ;  70  E.  R.  247). 

In  the  case  of  a  partition  between  two  coparceners,  if  parcels  of  the 
demesne  lands  and  services  are  allotted  to  each,  it  has  been  held  that 
each  in  a  sense  has  a  manor,  because  they  are  in  by  act  of  law,  and  they 
may  therefore  each  hold  separate  Courts ;  but  in  the  case  of  tenants  iu 
common  or  joint-tenants,  each  of  them  hath  not  a  separate  manor,  not 
being  in  by  act  of  law,  but  entitled  under  their  own  acts,  and  therefore 
such  tenants  must  all  agree  as  to  holding  the  Courts  (15  Vin.  Abr, 
"Manor,"  p.  223). 

(As  to  the  effect  of  the  division  of  a  manor  by  act  of  parties,  which 
may  for  some  purposes  be  good,  see  Harris  v.  ffaies,  1584,  Cro. 
Eliz.  19;  78  E.  R.  285;  Vin.  Abr.  223;  Scriven  on  Copyholds,  p.  11.) 

The  alienation  of  the  manor  house  or  a  portion  of  the  demesne 
lands,  provided  that  part  of  the  demesne  lands  and  services  remains, 
will  not  destroy  the  manor  (  Winter  v.  Loveday,  1697,  9  Will.  ill.  5  Mod. 
382). 

With  regard  to  freehold  tenements  of  the  manor  reacquired  by  the 
lord,  it  is  necessary  to  distinguish  between  those  which  he  may  reacquire 
by  escheat  and  those  which  he  may  reacquire  by  purchase.  The  former 
w'ill  still  continue  parcel  of  the  manor,  but  the  latter  will  not  become 
part  of  the  manor,  but  will  be  holden  by  him  of  his  superior  lord 
{Delacherois  v.  Delacherois,  sup^a). 

At  common  law  the  grant  of  a  manor,  or  the  devise  of  it  in  a  will 
has,  unless  a  contrary  intention  is  indicated,  the  effect  of  passing  every- 
thing that  is  appendant  to  it,  whether  de  jure  as  the  right  to  hold  a 
Court  baron,  or  de  facto  as  an  advowson,  and  it  is  necessary  to  exempt 
things  which  may  de  facto  form  parcel  of  the  manor,  if  it  is  intended 
that  they  shall  not  pass  under  the  grant  or  devise  (A.-G.  v.  Excelme 
Hospital,  1853,  17  Beav.  366;  51  E.  R.  1075;  Hicks  v.  Sallitt,  1853, 
3  De  G.,  M.  &  G.  782 ;  43  E.  R.  307 ;  Hicks  v.  Hastings,  1857,  3  Kay 
&  J.  701 ;  69  E.  R.  1292);  and  it  must  be  remembered  that  all  lands, 
except  perhaps  escheated  copyholds  or  lands  enfranchised  under  the 
Copyhold  Acts,  which  have  originally  formed  part  of  a  manor,  are  still 
said  to  lie  within  the  ambit  of  the  manor,  and  are  to  some  extent  subject 
to  the  jurisdiction  of  its  Courts  (see  Elton,  p.  13 ;  but  as  to  evidence,  see 
Scriven,  pp.  479,  480). 

The  word  "  manor  "  will  also  pass  allotments  made  to  the  lord  under 
an  Inclosure  Act  in  respect  of  his  right  to  soil  {Hicks  v.  Phillips,  s^ipra), 
but  not,  for  the  reasons  above  stated,  freehold  tenements  of  the  manor 
purchased  by  the  lord.  Nothing  that  is  not  parcel  of  the  manor,  as  a 
Royal  franchise  of  free  warren,  will  pass  under  a  grant  of  a  manor,  but 
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if  appurtenant  to  the  manor,  though  not  otherwise,  it  will  pass,  if  the 
words  cum  'pertinentiis  are  added  {Morris  v.  Dimes,  1834,  1  Ad.  &  E. 
654  ;  40  R.  R.  395  ;  Doe  d.  Clayton  v.  Williams,  1843, 11  Mee.  &  W.  803 ; 
63  R.  R.  775). 

Where  a  manor  consists  of  fealty  and  rents,  a  grant  of  the  rents  will 
pass  the  manor.  The  grant  or  devise  of  a  manor  that  has  ceased  to  be 
a  manor  and  exists  only  as  a  manor  by  reputation,  will  not  pass  any 
tenement  in  the  manor  or  the  freehold  interests  of  the  lord  in  the  waste 
{Doe  d,  Clayton  v.  Williams,  1843,  11  Mee.  &  W.  803;  63  R.  R.  775). 
By  a  fine  levied  on  a  manor,  a  manor  in  reputation  will  not  pass 
(Cro.  (1)  708). 

The  Conveyancing  Act,  1881,  s.  6,  subs.  (3),  provides  that — 

A  conveyance  of  a  manor  shall  be  deemed  to  include,  and  shall  by  virtue 
of  this  Act  operate  to  convey  with  the  manor,  all  pastures,  feedings,  wastes, 
warrens,  commons,  mines,  minerals,  quarries,  furzes,  trees,  woods,  under- 
woods, coppices,  and  the  ground  and  soil  thereof,  fishings,  fisheries,  fowlings, 
Courts  leet.  Courts  baron,  and  other  Courts,  view  of  frankpledge,  and  all 
that  to  view  of  frankpledge  doth  belong,  mills,  mulctures,  customs,  tolls, 
duties,  reliefs,  heriots,  fines,  sums  of  money,  amerciaments,  waifs,  estrays, 
chief  rents,  quit-rents,  rents  charge,  rents  seek,  rents  of  assize,  fee-farm 
rents,  services,  royalties,  jurisdictions,  franchises,  liberties,  privileges,  ease- 
ments, profits,  advantages,  rights,  emoluments,  and  hereditaments  whatsoever 
to  the  manor  appertaining  or  reputed  to  appertain,  or  at  the  time  of  con- 
veyance demised,  occupied,  or  enjoyed  with  the  same,  or  reputed  or  known 
as  part,  parcel,  or  member  thereof. 

For  the  purposes  of  the  Conveyancing  Act,  1881,  s.  2,  subs,  iv.,  and  the 
Settled  Land  Acts,  1882-1890  (Settled  Land  Act,  1882,  s.  2,  subs.  5),  the 
expression  "  manor  "  includes  lordship  and  reputed  manor  and  lordship. 

Lands  imperceptibly  added  to  the  demesne  lands  of  a  manor  by 
the  alluvion  of  the  sea  belong  to  the  lord  and  not  to  the  Crown,  and 
in  the  same  way  if  the  demesne  lands  are  gradually  encroached  upon 
by  the  sea,  the  demesne  lands  thereby  covered  will  become  the  property 
of  the  Crown  {Gifford  v.  Lord  Yardborough,  1828,  5  Bing.  163  ; 
27  R.  R.  305 ;  B.  v.  Hull  and  Selhy  Ely.  Co.,  1839,  5  Mee.  &  W.  327). 

As  to  precautions  against  fire,  fire-curtains,  etc.,  in  case  of 
grant  of  licence  for  theatricals  in  house  or  manor  within  district 
affected  by  London  Buildings  Act,  see  London  County.  See  also  articles 
Amerciaments  ;  Steward  of  Manor. 

The  production  in  evidence  of  Court  Rolls  purporting  to  be  the  rolls 
of  the  Court  leet  and  Court  baron  of  a  manor  from  1576  to  the  present 
time  (with  the  omission  of  the  rolls  from  1604  to  1674),  a  recital  in  an 
Inclosure  Act  of  1765  that  a  certain  person  was  lord  of  a  manor  and  a 
paper  title  for  the  nineteenth  century  were  held  sufficient  to  establish 
the  title  of  a  plaintiff  to  be  lord  of  a  manor  and  soke  in  ancient  demesne 
formerly  vested  in  the  Crown,  the  existence  of  a  lost  grant  being,  if 
necessary,  presumed  {Merttens  v.  Hill,  [1901]  1  Ch.  842). 

As  to  manors  in  ancient  demesne  (see  article  Ancient  Demesne), 
it  was  held  in  Merttens  v.  Hill,  supra,  that  in  these  manors  the  freehold 
of  land  in  respect  of  socage  tenements  is  vested  in  the  tenants  and  not 
in  the  lord,  and  that  a  custom  to  alienate  land  to  a  **  foreigner  "  for  a 
fine  (originally  of  an  arbitrary  amount)  was  bad  under  the  Statute  Quia 
Emptores  Terrarum  (1290,  18  Edw.  I.  c.  1),  and  otherwise.  For  a  person 
to  establish  a  claim  to  be  a  freehold  tenant  of  a  manor,  he  must  show 
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that  the  person  through  whom  he  claims  title  was  a  freehold  tenant  of 
the  manor  at  a  quit-rent,  and  he  must  trace  this  back  to  a  date  prior 
to  the  statute  of  Qiiia  Emptores  (Faljanibe  v.  Smith's  Tadcaster  Brewerv 
Co.,  1904,  73  L.  J.  Ch.  722).  ^ 

The  freehold  tenants  of  a  manor  may  have  the  right  by  custom  to 
get  stone  and  sand  from  the  waste  to  be  used  on  their  tenements,  and 
the  lord  cannot  enclose  against  such  a  right  (Heath  v.  Deanne,  1895, 
2  Ch.  86.  A  mortgagor  who  has  possession  at  his  death  of  a  freehold 
tenement  in  a  manor  is  seised  of  the  tenement  so  that  the  lord  may 
claim  a  heriot  therefrom  {Copestake  v.  Hopper,  [1907]  1  Ch.  366). 

The  other  subject-matters  arising  in  respect  of  the  legal  incidents 
of  a  manor  are  treated  under  the  following  headings : — 

Copyhold  (as  to  tenants  in  villeinage,  etc.). 

Customary  Freeholds  (as  to  the  freehold  tenants). 

Common  (as  to  the  waste  of  manor). 

Seigniory  (as  to  the  franchises,  rights,  and  privileges  of  the  lord  of 
a  manor,  and  as  to  mines,  minerals,  etc.). 

As  to  manors  in  Wales  or  on  the  Welsh  border,  see  article  Wales. 

See  also  articles  Fealty  ;  Suit  of  Court  ;  Quit-Rents  ;  Reliefs  ; 
Hekiots;  Ancient  Demesne. 

Manorial  Courts. — As  to  the  history  and  status  of  the  Court  baron, 
Court  leet,  and  Coyholders'  Court,  see  articles  suh  titulis.  The  following 
facts  may  be  added. 

Court  Baron. — This  Court  was  originally  not  only  tlie  lord's  Court 
in  respect  to  his  services,  it  also  had  the  right  of  determining  pleas  of 
a  personal  nature,  e.g.  debts  or  trespass  when  the  damage  was  not  above 
40s.,  and  it  might  by  prescription  or  charter  hold  pleas  for  a  larger 
amount.  This  jurisdiction  has  now  passed  to  the  County  Court 
(County  Courts  Act,  1867,  30  &  31  Vict.  c.  142,  s.  28;  see  also 
County  Courts  Act,  1888,  51  &  52  Vict.  c.  146,  s.  6,  and  County 
Courts  Act,  1846,  9  &  10  Vict.  c.  95,  s.  14).  Its  jurisdiction  extended 
not  only  to  the  tenants  holding  of  the  manor,  but  also  to  strangers 
coming  within  its  ambit,  and  by  prescription  it  might  also  have  a 
wider  jurisdiction. 

A  Court  baron  is  not  a  Court  of  Record,  and  it  cannot  be  severed 
from  the  manor  by  means  of  a  grant  by  reservation,  except  in  the  case 
of  the  King ;  but  the  profits  may  be  assigned. 

The  Court  baron  was  originally  held  at  intervals  of  three  weeks,  but 
it  is  now  seldom  held,  except  on  manors  where  the  freehold  tenants 
have  customs  relating  to  fines,  heriots,  etc.,  resembling  those  of  copy- 
holders. As  the  right  to  hold  it  is  incident  to  the  manor,  it  is  not  lost 
by  non-user. 

The  freehold  tenants  are  judges  at  the  Court  baron,  but  the  lord's 
steward  is  registrar,  and  is  probably  also  a  necessary  part  of  it. 

The  lord  of  a  manor  is  said  to  be  chancellor  in  his  own  Court. 

Court  Leet. — The  Court  leet  is  a  Court  of  Record,  at  wliich  the 
steward  of  the  manor  is  the  judge,  and  to  which  is  annexed  the  view 
of  frankpledge.  The  proper  title  of  a  Court  leet  is  the  "Court  Leet 
and  View  of  Frankpledge  of  our  Lord  the  King,"  and  all  the  inhabit- 
ants of  the  district  may  be  summoned  to  be  present  under  the  penalty 
of  a  small  fine.  Apart  from  custom,  the  usual  course  is  for  the  steward 
to  give  notice  to  the  bailiff'  to  summon  a  number  of  the  principal 
inhabitants,  so  as  to  ensure  that  a  jury  will  be  obtained.  The  jury 
in  a  Court  leet  generally  numbers  more  than  twelve  and  less  than 
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twenty-four  (see  article  Jury).  The  duty  of  the  jury  of  the  Court  leet 
at  the  present  time  is  to  appoint  or  to  present  the  appointment  of  certain 
officers,  e.g.  the  bailiff,  and  also  to  present  public  nuisances  which  may 
have  taken  place  within  its  jurisdiction  {e.g.  the  stopping  up  of  a  road). 
A  Court  leet  may  be  appendant  to  a  hundred  or  a  vill  as  well  as  to  a 
manor,  and  if  a  corporation  is  lord  of  a  manor  there  may  be  a  Court  leet 
appendant  to  a  borough. 

Copyholders  Court. — To  every  manor  which  has  copyhold  tenants, 
a  customary  Court  which  is  also  usually  styled  a  Court  baron)  is  a 
necessary  incident.  Every  copyholder  is  bound  to  attend  this  Court, 
and  to  serve  upon  the  homage  jury.  At  this  Court  the  lord  or  steward 
is  judge.  As  to  the  present  jurisdiction  of  this  Court,  see  article  Suit 
OF  Court.  Also  as  to  a  writ  of  mandamus  in  respect  to  a  manorial 
Court,  see  article  Suit  of  Court. 

Court  Bolls. — See,  generally,  article  Court  Kolls. 

Properly  speaking  the  lord  of  the  manor  has  a  right  to  the  Court 
Rolls ;  but  the  steward  has  also  a  right  to  have  possession  of  them  for 
the  purpose  of  discharging  his  duties.  The  steward,  however,  it  appears, 
can  be  dispossessed  of  them  if  the  lord  shows  that  he  is  not  acting 
properly  {Me  Jennings  Solicitor,  [1903]  1  Ch.  906). 

[Authorities. — Co.  Litt. ;  Coke,  Copyholder  ;  Maitland,  Domesday  and 
Beyond  ;  Pollock  and  Maitland,  Hist.  Bng.  Law ;  Hone,  The  Manor  and 
Manorial  Becm^ds ;  Freeman,  Hist.  Norman  Conquest,  vol.  v. ;  Stubbs, 
Const.  Hist,  of  England. ;  Stubbs,  Select  Charters  ;  Maitland,  Introduction 
to  Select  Pleas  in  the  Manorial  Courts ;  Vinogradoff,  Villeinage  in  England  ; 
Seebohm,  Early  Village  Community ;  Blackstone,  Corn.;  Cruise,  Dig. 
vol.  i. ;  Vin.  Ahr.  sub  tit.  "  Manor ; "  Law  Quarterly  Beview,  vol.  xii., 
No.  48  ;  article  "  Manor  "  in  Penny  Cyclopaedia ;  Watkins  on  Copyholds  ; 
Scriven  on  Copyholds,  7th  ed. ;  Elton  on  Copyholds,  2nd  ed.] 

IVIansion  House. — Apart  from  statute  law  or  some  special 
provisions  in  the  instrument  creating  the  trust,  it  was  not  usual  for  the 
Court  of  Chancery  to  allow  the  expenditure  of  trust  moneys  on  the 
erection,  restoration,  or  completion  of  a  mansion-house  on  a  settled 
estate,  and  such  expenditure  was  only  sanctioned,  if  at  all,  when  it 
was  shown  to  be  for  the  benefit  of  all  persons  interested  in  the  estate ; 
and  even  in  such  cases  repairs  were  not  allowed  (as  to  repairs,  see 
Hihhert  v.  Cooke,  1821,  1  Sim.  &  St.  552;  57  E.  P.  218;  24  P.  P.  225; 
Dent  V.  Dent,  1862,  30  Beav.  363  ;  54  E.  P.  629 ;  Nairn  v.  Marjorihanks, 
1827,  3  Puss.  582 ;  38  E.  P.  693 ;  Caldecott  v.  Brown,  1842,  2  Hare,  144 ; 
67  E.  P.  60  ;  62  P.  P.  48 ;  Dixon  v.  Peacock,  1858,  3  Drew.  288 ;  Horlock 
V.  Smith,  1853, 17  Beav.  572 ;  51  E.  P.  1157 ;  Jesse  v.  Lloyd,  1883,  48  L.  T. 
656;  In  re  Leigh's  Estate,  1871,  L.  P.  6  Ch.  887 ;  Drake  v.  Trefusis,  1875, 
L.  P.  10  Ch.  364 ;  Dunne  v.  Dunne,  1857,  7  De  G.,  M.  &  G.  207 ;  44  E.  P. 
81 ;  Bleazard  v.  Whalley,  1854,  2  Eq.  Cas.  1093). 

To  enable  mansions  to  be  erected  or  repaired,  the  Limited  Owners 
Pesidences  Act,  1870,  33  &  34  Vict.  c.  56,  and  the  Amending  Act, 
1871,  34  &  35  Vict.  c.  84,  which  are  to  be  construed  as  one  with  the 
Improvement  of  Land  Act,  1864,  27  &  28  Vict.  c.  114,  were  passed. 
Sec.  3  of  the  Act  34  &  35  Vict.  c.  84  provides  that — 

"  The  erection  of  a  mansion-house  and  such  other  usual  and  necessary 
buildings,  outhouses,  and  offices  as  are  commonly  appurtenant  thereto 
and  held  and  enjoyed  therewith,  and  the  completion  of  any  mansion- 
house  and  such  appurtenances  as  aforesaid,  and  the  improvement  of  and 
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addition  to  any  mansion-house  and  such  appurtenances  as  aforesaid 
already  erected,  and  the  improvement  of  and  addition  to  any  house 
which  is  capable  of  being  converted  into  a  mansion-house  suitable  to 
the  estate  on  which  the  same  stands,  so  as  such  improvement  and 
addition  be  of  a  permanent  nature,  provided  that  every  such  mansion- 
house  so  erected  or  enlarged  or  converted  is  suitable  to  the  estate  on 
which  it  stands  as  a  residence  for  the  owner  of  such  estate,  shall  be 
improvements  within  the  meaning  of  the  '  Improvement  of  Land  Act, 
1864,'  and  may,  subject  to  the  provisions  of  the  recited  Act,  be  charged 
upon  such  estate." 

Sec.  4  of  the  same  Act  provides  that  the  sum  charged  on  any  estate 
under  settlement  in  this  respect  shall  not  exceed  two  years*  rental  of 
the  estate.  The  expression  "  rental  of  the  estate  "  here  comprises  the 
rentals  of  all  estates  subject  to  the  settlement,  and  not  merely  that 
portion  of  the  estate  on  which  it  is  intended  to  build  the  mansion 
{In  re  Dunns  Settled  Estate,  1877,  W.  K  39). 

The  powers  of  the  Land  Commissioners  under  the  above  Acts  are 
now  transferred  to  the  Board  of  Agriculture  (34  &  35  Vict.  c.  84). 

The  Settled  Land  Act,  1890,  53  &  54  Vict.  c.  69,  s.  13,  subs.  4, 
includes  among  the  improvements  under  the  Settled  Land  Act,  1882 
(see  s.  25),  on  which  capital  trust  moneys  may  be  expended,  the 
rebuilding  of  the  Principal  Mansion-House  on  the  settled  land,  pro- 
vided that  the  sum  to  be  so  applied  under  this  subsection  shall  not 
exceed  one-half  of  the  annual  rental  of  the  settled  land ;  and  subs.  2 
of  the  same  section  includes  in  such  improvements  the  making  any 
additions  to  or  alterations  in  buildings,  reasonably  necessary  or  proper 
to  enable  the  same  to  be  let. 

The  rebuilding  mentioned  in  subs.  4  will  not  include  structural 
repairs,  however  extensive,  and  although  executed  to  enhance  archi- 
tectural effect ;  but  when  the  house  has  been  practically  reconstructed, 
such  reconstruction  will  be  held  to  be  a  rebuilding,  which  may  be  paid 
for  out  of  capital  trusts  moneys  under  the  Settled  Lands  Acts.  In  all 
cases  the  question  as  to  whether  or  not  this  is  a  rebuilding  is  a  question 
of  fact  {In  re  Lord  Gerard's  Settled  Estates,  [1893]  3  Ch.  252 ;  In  re  De 
Teissier  s  Settled  Estates,  [1893]  1  Ch.  153;  In  re  Walkers  Settled  Estate, 
[1894]  1  Ch.  189;  Re  Walker,  supra;  Be  Wright's  Settled  Estate,  1900, 
83  L.  T.  159;  Re  LegKs  Settled  Estate,  [1902]  2  Ch.  275),  where  the 
expenses  were  allowed  in  case  of  a  partial  rebuilding  to  arrest  dry  rot 
{Re  Kensington's  Settled  Estates,  1905,  21  T.  L.  R.  1905). 

The  annual  rental  of  the  settled  land  mentioned  in  subs.  4  will  com- 
prise all  land  in  the  settlement  held  on  the  same  trusts  {In  re  Lord 
Gerard's  Settled  Estates,  supra),  but  will  not  include  any  sum  in  respect 
of  any  part  of  the  settled  estate  which  is  in  the  occupation  of  the  tenant 
for  life  {In  re  Walkers  Settled  Estate,  supra) \  and  as  to  the  mode  of 
ascertaining  the  same,  see  Re  Kensington's  Settled  Estate,  mpra. 

"When  there  is  no  intention  of  letting  the  mansion,  capital  moneys 
cannot  be  expended  on  repairs  under  subs.  2.  In  Re  Freakes  Settle- 
ment, 1902,  1  Ch.  87,  the  expenses  of  fitting  a  mansion  with  electric 
light  were  not  allowed.  See  also  Re  Clarke's  Settled  Estates,  1902, 
86  L.  T.  653.  Certain  expenses  in  this  connection  were  allowed 
in  Re  Blagrave's  Settled  Estates,  1902,  87  L.  T.  62  ;  and  further,  as  to 
repairs  generally,  see  Re  Leveson-Gower's  Settled  Estate,  [1905]  2  Ch.  95 ; 
Re  Dunham  Massey's  Settled  Estate,  1896,  22  T.  L.  K.  595;  Staiulimj  v. 
Gratj,  1903,  1  Ir.  R.  49;  In  re  Lord  Gerard's  Settled  Estates;  In  re  De 
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Teissier's  Settled  Estates,  sujpra.  Apart  from  these  statutory  provisions, 
the  old  rule  still  holds,  and  the  Court  has  no  jurisdiction  except  in  an 
absolute  case  of  salvage,  to  charge  capital  moneys  with  repairs  {In  re  Lord 
de  Tabley,  Leighton  v.  Leighton,  1896,  75  L.  T.  328 ;  Re  Willis,  1902, 
1  Ch.  15).  As  to  the  leasing  of  a  mansion-house  under  the  Settled 
Estates  Act,  1877,  see  sees.  4  and  46  thereof.  As  to  a  sale  of  a  mansion- 
house  thereunder,  see  sees.  16  and  25,  and  Marquis  Camden  v.  Murray, 
1883,  27  Sol.  J.  652.  As  to  what  will  constitute  a  mansion-house  under 
the  Settled  Estates  Act,  see  In  re  Spurwaij,  1878,  10  Ch.  D.  230. 

Sec.  10,  subs.  2,  of  the  Settled  Land  Act,  1890,  which  repeals  and 
re-enacts,  with  certain  alterations,  sec.  15  of  the  Settled  Land  Act,  1882, 
provides :  Notwithstanding  anything  contained  in  the  Act  of  1882,  the 
principal  mansion-house  (if  any)  on  any  settled  land,  and  the  pleasure 
grounds  and  parks  and  lands  (if  any)  usually  occupied  therewith,  shall 
not  be  sold,  or  exchanged,  or  leased  by  the  tenant  for  life  without  the 
consent  of  the  trustees  or  an  order  of  the  Court ;  but  this  sub-section 
(see  subs.  3)  is  not  to  apply  to  a  house  usually  occupied  as  a  farmhouse, 
or  to  a  house  where  the  site  and  the  pleasure  grounds  and  park  and 
lands  (if  any)  usually  occupied  therewith  do  not  exceed  twenty-five 
acres  in  extent.  A  person  may  be  tenant  for  life  of  a  mansion-house 
when  the  estate  is  devised  to  trustees  on  trust  to  keep  up  the  mansion- 
house  and  to  permit  the  person  in  question  to  reside  there ;  and  exten- 
sive powers  of  management,  including  the  payment  of  servants'  wages, 
are  given  to  the  trustees  {Re  Baroness  Llanovers  Will,  [1902]  2  Ch.  679 ; 
[1903]  1  Ch.  16 ;  see  further  article  on  Settled  Land  Acts). 

As  to  what  will  constitute  a  principal  mansion  under  sec.  15  of  the 
Settled  Land  Act,  1882,  s.  15,  see  In  re  Thompsons  Will,  1888,  L.  K. 
21  Ir.  109.  Where  there  are  two  mansion-houses  on  the  same  settled 
estate  the  question  which  is  the  principal  mansion  is  one  that  will  be 
determined  on  the  evidence  of  the  facts  of  each  case  {Gilhey  v.  Rush, 
[1906]  1  Ch.  11,  where  the  meaning  of  the  expression  "  principal  mansion- 
house"  is  discussed).  The  consent  of  the  trustees  to  a  lease  need 
not  be  in  writing,  nor  need  it  be  communicated  to  the  parties  interested 
{Gilhey  v.  Rush,  supra). 

In  considering  applications  under  this  section  for  the  sale  of  mansions, 
the  Court  will  have  regard  not  only  to  the  interests  of  the  persons 
interested  under  the  settlement  whose  sentimental  feelings  as  to  the 
preservation  of  an  old  property  in  the  family  may  be  considered,  but 
also  to  the  well-being  of  the  estate  itself,  and  the  interests  of  the  farmers 
and  cottagers  from  whose  industrial  occupations  its  rents  and  profits  are 
derived ;  and,  therefore,  if  the  tenant  for  life  is  in  an  impecunious  posi- 
tion, an  order  for  sale  may  be  made  in  the  interests  of  persons  living 
on  the  estate,  although  against  the  wishes  of  the  remaindermen  {In 
re  Marquis  of  Ailesbury's  Settled  Estate,  [1892]  1  Ch.  506,  546 ;  [1892] 
A.  C.  356). 

But  in  a  case  where  the  mansion-house  was  not  a  family  seat,  and 
the  testator  had  directed  the  same  to  be  sold  after  the  death  of  the 
tenant  for  life,  the  Court  held  that  there  was  no  reason  why  the  tenant 
for  life-'should  not  be  at  liberty  to  seU  at  his  discretion  {In  re  Wortham's 
Settled  Estates,  1896,  75  L.  T.  293). 

The  section  will  apply  to  prevent  a  lease  of  an  easement  over  the 
park  or  lands  occupied  with  the  mansion-house  {Doivager-Duchess  of 
Sutherland  v.  Duke  of  Sutherland,  [1893]  3  Ch.  169;  see  also  Gilhey  v. 
Rush,  supra,  and  Pease  v.  Courtney,  [1904]  2  Ch.  350.) 
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Where  the  interest  of  the  tenant  for  life  is  mortgaged  to  its  full,  or 
almost  to  its  full,  value,  and  the  trustees  do  not  consent,  the  Court  will 
not  order  the  sale  of  the  mansion-house  and  park  without  full  informa- 
tion as  to  the  proposed  sale,  and  unless  the  consent  of  the  mortgagees  is 
obtained  {In  re  Sebright' s  Settled  Estates,  1886,  33  Ch.  D.  429). 

The  operation  of  this  section  will  not  be  prevented  by  any  condition 
of  forfeiture  in  the  event  of  the  tenant  for  life  ceasing  to  reside  in  the 
mansion-house,  and  such  tenant  for  life,  if  he  sells,  will  be  entitled  to 
the  income  of  the  proceeds  of  sale  for  his  life,  but  otherwise  such  a 
condition  remains  good  {In  re  PageVs  Settled  Estate,  1885,  30  Ch.  D.  161 ; 
In  re  Haynes,  Kemp  v.  Haynes,  1887,  37  Ch.  D.  306 ;  In  re  Tkovipson's 
Will,  supra). 

As  to  serving  notices  under  this  section,  see  Settled  Land  Act  Rules, 
r.  4 ;  see  also  articles  Settled  Acts  ;  Park. 

[Autlwrities. — Lewin  on  Trusts;  Wolstenholme,  Conveyancing  and 
Settled  Land  Acts,  9th  ed. ;  Hood  and  Challis,  Conveyancing  and  Settled 
Land  Acts,  4th  ed. ;  Clarke,  Settled  Land  Acts,  2nd  ed. ;  Middleton  on 
Settled  Estates,  2nd  ed.] 

IVIansIaug'hter. — This  expression  includes  every  kind  of 
homicide  (other  than  murder  and  certain  forms  of  treason)  which  is 
treated  as  criminal  in  English  law.  It  is  difficult  to  treat  it  separately 
from  Murder  and  from  those  forms  of  homicide  which,  as  being  justifi- 
able, or  excusable,  or  by  misadventure,  are  not  punishable.  With  these, 
in  a  scientifically  framed  code,  it  would  naturally  fall,  and  the  sole  excuse 
for  treating  it  separately  must  be  found  in  the  present  condition  of  the 
English  criminal  law.  This,  with  respect  to  homicide,  is  admirably 
explained  by  Sir  James  Stephen,  who  treats  not  only  the  text-books 
from  Coke  onwards  but  also  the  judicial  rulings  on  the  subject  {Dig. 
Crim.  Law,  6th  ed.,  407 ;  3  Hist.  Cr.,  1-107). 

The  common-law  definition  of  manslaughter  is  "the  unlawful  and 
felonious  killing  by  one  man  of  another  without  any  malice  aforethought, 
express  or  implied,  actual  or  constructive."  It  has  never  been  defined 
by  statute,  but  is  punishable  by  statute — 

(1)  By  penal  servitude  for  life  or  not  less  than  three  years  (1891, 
€.  69,  s.  1);  or 

(2)  By  imprisonment  with  or  without  hard  labour  for  not  over  two 
years  {ibid.). 

(3)  By  fine  (exceptional  in  the  case  of  a  felony)  (24  &  25  Vict 
c.  100,  s.  5). 

(4)  By  requiring  recognisance  with  or  without  sureties  to  keep  the 
peace  (1861,  c.  100,  s.  71);  or  by  putting  the  offender  under  probation 
<1907,  c.  17). 

The  exact  meaning  of  "  malice  aforethought "  is  considered  in  detail 
under  Murder.  In  the  case  of  manslaughter  the  crucial  question  is 
what  acts  causing  the  death  of  a  man,  in  the  absence  of  premeditated 
intention  to  kill,  are  nevertheless  so  unlawful  {or  felonious)  as  to  con- 
stitute a  crime ;  and  the  question  frequently  arises  on  an  indictment  for 
murder,  it  being  open  to  the  jury,  if  the  circumstances  of  the  case  appear 
to  them  so  to  warrant,  to  negative  the  worst  construction  of  the  acts  of 
the  accused,  and  to  convict  of  manslaughter  {E.  v.  French,  1879,  14  Cox 
C.  C.  328).  This  frequently  happens  quite  independently  of  the  true 
legal  inference  to  be  drawn  from  the  evidence,  but  nevertheless  a  long 
course  of   decisions  has  fashioned  out  certain  rules   as   to   the  legal 
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elements  which  should  be  present  to  warrant  a  conviction  of  the  lesser 
off'ence. 

The  earliest  proposition  on  the  subject  is  that  where  a  person  unlaw- 
fully, i.e.  without  justification  or  lawful  excuse,  kills  another  by  an  act 
done  intentionally,  but  in  the  heat  of  passion  upon  sudden  provocation 
and  before  there  is  time  for  his  passion  to  cool,  the  offence  is  manslaughter 
and  not  murder.  In  such  a  case  it  may  even  be  that  the  accused  meant 
to  kill,  or  do  grievous  bodily  harm. 

Provocation  does  not  include  the  use  of  lawful  force  against  the 
person  provoked,  nor  the  use  of  words  or  gestures  {B.  v.  Welsh,  1869, 
11  Cox  C.  C.  336),  nor  even  injury  to  property,  unless  accompanied  by 
acts  evidencing  an  intention  to  inflict  bodily  harm  {R.  v.  Thomas,  1816; 

1  Kuss.  on  Crimes,  6th  ed.,  94;  R.  v.  Scully,  1824,  1  Car.  &  P.  319; 
28  K.  E.  780).  See  Burglary,  Vol.  II.  p.  477.  But  it  does  include 
assault  and  battery,  inflicting  bodily  harm  or  great  insult  {R.  v.  Smith, 
1866,  4  F.  &  F.  1066),  discovery  by  a  husband  of  his  wife  in  the  act  of 
adultery  (i?.  v.  Kelly,  1849,  2  Car.  &  Kir.  814;   R.  v.  Pearson,  1834, 

2  Lew.  C.  C.  216),  and  unlawful  imprisonment  (see  Steph.  Dig.  Cr.^ 
6th  ed.,  art.  245).  It  is  not  necessary  that  the  act  constituting  the  provo- 
cation should  be  done  to  the  accused,  if  it  is  done  in  his  presence  {R.  v. 
Fisher,  1837,  8  Car.  &  P.  182 ;  R.  v.  Harrington,  1866,  10  Cox  C.  C.  370). 

But  the  provocation  will  not  extenuate  the  offence  unless  it  actually 
deprives  the  person  provoked  of  control;  or  if  there  is  evidence,  by 
proof  of  interval  or  otherwise,  that  the  accused  acted  on  reflection  {R. 
V.  Lynch,  1832,  5  Car.  &  P.  324;  R.  v.  Hayward,  1833,  6  Car.  &  P.  157). 
The  distinction  is  well  illustrated  by  the  difference  between  Chance 
Medley,  Vol.  II.  p.  650,  and  Duelling,  Vol.  V.  p.  27. 

It  is  difficult  to  draw  the  line  between  murder,  manslaughter,  mis- 
adventure, or  excusable  homicide  in  the  cases  of  a  fight  suddenly  arising 
{R.  V.  Bond,  1877,  14  Cox  C.  C.  1,  2),  or  of  excessive  resistance  to  illegal 
arrest  {R.  v.  Carey,  1878,  14  Cox  C.  C.  214;  Hawk.  P.  C,  bk.  i.  c.  30). 

The  tendency  of  judicial  decisions  is  to  narrow  as  much  as  possible 
the  defence  of  provocation,  especially  where  a  lethal  weapon  is  used ; 
that  of  juries,  to  enlarge  its  application.  But  in  R.  v.  Doherty,  1887, 
16  Cox  C.  C.  306,  it  was  held  that  the  drunkenness  of  the  accused  could 
be  considered  as  an  element  lessening  the  probability  of  a  formed 
intention,  and  reducing  the  crime  from  murder  to  manslaughter. 

The  rest  of  the  law  as  to  manslaughter  is  summed  up  in  the  proposition 
that  manslaughter  is  committed  "wherever  death  has  ensued  as  the  direct, 
but  not  necessarily  the  immediate,  result  of  an  unlawful  act  which  is  not 
felonious  {R.  v.  Lowe,  1850,  4  Cox  C.  C.  449),  or  of  a  lawful  act  done  in 
an  unlawful  way,  however  unintentional  or  improbable  the  fatal  result 
may  have  been  "  (Mayne,  Lnd.  Cr.  Laio,  1896,  p.  586).  This  rule  ha& 
been  pressed  so  far  as  to  direct  a  conviction  for  manslaughter  of  a  person 
trespassing  in  pursuit  of  game,  who,  by  pure  accident,  without  negligence, 
while  so  trespassing,  shot  a  fellow-poacher  {R.  v.  Holt,  Lancashire  Winter 
Assizes,  1907,  42  L.  J.  Newsp.  67).  From  the  width  of  the  scope  of  the 
above  rule  the  possibilities  of  committing  the  offence  range  through 
the  whol6  sphere  of  the  duties  of  man  to  man  in  every  relation  of  life, 
whether  arising  out  of  status,  or  contract,  or  common  citizenship,  so 
far  as  those  duties  tend  to,  or  affect,  the  preservation  of  human  life. 
An  act  or  omission  is  in  this  context  unlawful,  unless  the  accused  had 
a  right  to  do  it  even  at  the  risk  or  cost  of  the  life  of  another,  e.g.  in 
certain  cases  where  an  officer  of  justice  is  bound  at  all  costs  to  arrest 
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a  criminal,  or  where  a  man  is  defending  himself  or  others  from  criminal 
assaults  of  a  dangerous  character.  The  responsibility  in  this  case  differs 
from  civil  liability,  in  that  a  person  is  not  liable  for  manslaughter  by  his 
agents  or  servants  not  directly  authorised  to  do  the  fatal  act,  although 
in  a  civil  action,  under  the  Fatal  Accidents  Act,  1846,  9  &  10  Vict.  c.  93, 
he  might  be  liable.  This  is  the  every-day  case  in  railway  accidents,  where 
the  owners  of  the  line  are  liable  for  the  civil  damage  done,  and  the  engine- 
driver,  if  negligent,  is  indictable  for  manslaughter  {R.  v.  Birchall,  1866, 
4  F.  &  F.  1087) ;  and  the  same  happens  where  death  is  caused  by  furious 
driving  by  a  cabman  or  private  coachman  (E.  v.  Benge,  1865,  4  F.  &  F. 
504;  B.  V.  Bennett,  1858,  8  Cox  C.  C.  74;  B.  v.  Hidchinson,  1864,  9  Cox 
C.  C.  555),  or  the  chauffeur  of  a  motor  car.  To  fall  within  the  mischief 
of  this  proposition  not  only  must  the  duty  neglected  be  a  legal  duty  {i.e. 
it  would  seem  one  the  breach  whereof  would  give  a  cause  of  action),  but 
the  neglect  must  be  culpable,  i.e.  done  with  an  intention  not  to  perform 
the  legal  duty.  This  is  the  meaning  of  the  term  "felonious"  in  the 
earliest  definition.  It  does  not  include  malice  in  fact,  but  does  include 
neglect  or  recklessness  of  a  gross  nature,  and  appears  to  be  based  on  the 
old  maxim,  culpa  lata  dolo  cequiparatur.  It  is  very  difficult  to  analyse 
the  degrees  of  Negligence,  and  the  word  "  culpable,"  though  adopted  by 
Sir  James  Stephen,  cannot  be  regarded  as  happy.  It  must,  however,  be 
taken  as  connoting  a  certain  moral  quality,  such  as  gross  negligence,  or 
reckless  conduct  of  such  a  nature  as  to  be  inconsistent  with  a  proper  and 
reasonable  regard  of  the  life  of  others  {B.  v.  Elliott,  1889,  16  Cox  C.  C. 
710,  714).  The  neglect  must  not  be  coupled  with  intention  to  cause 
death,  or  the  offence  will  be  murder. 

The  forms  of  fatal  negligence  rendered  punishable  as  manslaughter 
under  the  proposition  fall  under  four  main  heads : — 

1.  Negligence  in  the  control  or  management  of  animals  and  things 
containing  an  element  of  danger,  such  as  machinery,  carriages  and  horses, 
and  other  animals. 

2.  Negligence  in  the  treatment  of  sick  persons. 

3.  Recklessness  in  playing  lawful  games  or  practical  jokes. 

4.  Negligence  with  reference  to  persons  not  capable  of  providing  for 
themselves,  or  reckless  abuse  of  lawful  authority. 

1.  All  gross  carelessness  in  doing  dangerous  acts  or  in  using 
dangerous  appliances,  if  attended  by  fatal  results  to  others,  is  man- 
slaughter.    This  rule  has  been  applied — 

{a)  To  the  manufacture  and  use  of  firearms  {B.  v.  Carr,  1832,  8  Car. 
&  P.  1637Z,.;  B.  V.  Weston,  1879, 14  Cox,  346 ;  B.  v.  Salmon,  1881,  6  Q.  B.  D. 
79),  whether  for  practice  or  in  self-defence  {B.  v.  Weston,  1879,  14  Cox, 
346 ;  B.  V.  Doherty,  1887,  16  Cox  C.  C.  306). 

{h)  The  working  of  mines  {B.  v.  Haines,  1847,  2  Car.  &  Kir.  368; 
B.  V.  Hughes,  1857,  7  Cox  C.  C.  301). 

(c)  The  working  of  locomotive  or  other  engines  (B.  v.  Gregori/,  1860, 

2  F.  &  F.  153;  B.  v.  Trainer,  1864,  4  F.  &  F.  105;  B.  v.  Miott,  1889 
16  Cox  C.  C.  710). 

(d)  The  use  of  carriages,  horses,  bicycles,  and  motor  cars  (B.  v.  Murray, 
1852,  5  Cox  C.  C.  509;  B.  v.  SwindalL  1846,  2  Car.  &  Kir.  230;  B.  v. 
Jones,  1870,  11  Cox  C.  C.  544;  B.  v.  Thirgood,  1898,  63  J.  P.  442). 

(e)  The  care  of  vicious  animals  (B.  v.  Vant,  1865,  10  Cox  C.  C.  102 ; 

3  Steph.  Hist.  Cr.  Law,  24). 

(/)  The  navigation  of  ships  or  boats  {B.  v.  Taylor,  1840,  9  Car.  &  P. 
673;  B.  v.  Williamson,  1850,  1  Cox,  97;  B.  v.  Keyn,  1876,  2  Ex.  D.  63). 
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{g)  The  fencing  of  dangerous  places  or  the  obstruction  of  highways, 
where  the  absence  of  a  fence  or  the  presence  of  the  obstruction  would 
constitute  a  public  nuisance,  or  a  breach  of  a  statutory  obligation  (see 
E.  V.  Clerk  of  Assize  of  Oxford  Circuit,  [1897]  1  Q.  B.  370). 

Instances  of  this  are  failure  by  a  gatekeeper  to  close  the  gates  at  a 
level-crossing  on  a  railway  {11.  v.  Pittwoocl,  1902,  19  T.  L.  R.  37);  or 
to  place  proper  staging  at  the  head  of  a  mine  shaft  which  was  being 
repaired  {B,  v.  Hughes,  1857,  D.  &  B.  C.  C.  248). 

2.  When  any  person,  whether  a  qualified  medical  man  or  not,  under- 
takes to  administer  medicine  to  or  practice  surgery  on  another  person, 
and  his  act  causes  death,  he  is  guilty  of  manslaughter,  if  he  has  grossly 
neglected  to  use  reasonable  care  and  skill,  having  regard  to  the  state  of 
the  patient  at  the  time  and  all  the  circumstances  of  the  case.  Mere 
error  of  judgment  does  not  create  liability  {R.  v.  Macleod,  1874, 12  Cox  C.  C. 
634) ;  nor  will  unskilfulness  suffice  if  the  person  acted  honestly  and  iu 
good  faith  to  the  best  of  his  ability,  unless  it  is  so  great  as  to  show  the 
grossest  ignorance  or  want  of  skill  or  criminal  inattention  and  want  of 
caution  {B.  v.  Williamson,  1807,  3  Car.  &  P.  635?!.;  B.  v.  Long,  1830, 
4  Car.  &  P.  398  ;  B.  v.  Van  Butchell,  1829,  3  Car.  &  P.  629  ;  B.  v.  Spiller, 
1832,  5  Car.  &  P.  333 ;  B.  v.  Sjnlling,  1838,  2  Moo.  &  R.  C.  C.  107 ;  B.  v. 
Markuss,  1864,  4  P.  &  F.  356;  B.  v.  Wagstap,  1868,  10  Cox  C.  C.  530). 
There  are  many  more  decisions  on  this  subject  which  are  fully  discussed 
in  Beven  on  Negligence  (3rd  ed.). 

The  only  difference  between  the  case  of  the  qualified  and  the 
unqualified  person  is  that  the  latter  has  been  regarded  as  reckless 
where  he  uses  drugs  or  appliances  which  he  does  not  understand 
{B.  V.  Chamberlain,  1867,  10  Cox  C.  C.  486 ;  B.  v.  Crick,  1859,  1  F.  &  F. 
529),  where  an  expert  might  be  let  off  as  for  an  error  in  judgment. 

And  persons  not  possessing  medical  knowledge,  who  undertake  to 
administer  medicine  or  to  operate,  incur  liability  for  manslaughter  to 
the  same  extent  as  medical  men  (Beven,  Negligence,  3rd  ed.). 

Where  the  operation  undertaken  is  unlawful,  e.g.  with  intent  to 
cause  abortion  for  any  other  reason  than  to  preserve  the  life  of  the 
mother  of  the  unborn  child,  a  fatal  result  exposes  the  operator,  whether 
a  doctor  or  not,  to  liability  for  murder,  however  careful  and  skilful 
he  has  been  {B.  v.  Davis,  1883,  15  Cox  C.  C.  174;  see  Archb.  Cr.  PL, 
23rd  ed.,  798). 

Omission  by  a  pregnant  woman  to  call  in  proper  aid  at  her  delivery, 
if  coupled  with  neglect  of  the  obvious  precautions  for  saving  the  child's 
life,  may  amount  to  manslaughter  {B.  v.  Middleship,  1850,  5  Cox  C.  C. 
275 ;  B.  V.  Handley,  1874,  13  Cox  C.  C.  79). 

3.  Reckless  playing  at  a  lawful  game,  if  attended  by  fatal  results,  is 
manslaughter  {B.  v.  Bradshaw,  1878, 14  Cox  C.  C.  83 ;  see  Boxing  Match  ; 
Games).  Breach  of  the  rules  of  the  game  would  have  the  same  effect 
(B.  V.  Moore,  1898,  14  T.  L.  R.  229). 

Practical  jokes,  if  attended  by  fatal  results,  also  entail  liability  for 
manslaughter,  e.g.  where  a  child  is  frightened  to  death  {B.  v.  Towers,  1874, 
12  Cox  C.  C.  530),  or  a  man  is  frightened  into  a  river  and  drowned 
{B.  V.  Pitts,  1842,  Car.  &  M.  284),  or  a  cart  is  upset  in  a  froHc  {B.  v. 
Sullivan,  1836,  7  Car.  &  P.  641).  But  there  is  no  excuse  for  killing  the 
practical  joker  even  if  he  cannot  otherwise  be  caught  (see  the  ghost  case, 
B.  V.  Smith,  1804,  1  Russ.  on  Crimes,  6th  ed.,  131).  And  there  must  be 
Rome  reasonable  connection  between  the  fatal  injury  and  the  wanton  or 
joking  act.     A  mere  proof  tliat  the  act  was  an  actionable  wrong  against 
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the  owner  of  property  is  not  enough  to  establish  negligence  in  the  abuse 
of  the  property,  with  fatal  results  to  a  third  person  (R.  v.  Franklin, 
1882,  15  Cox  C.  C.  163). 

4.  It  is  manslaughter  to  cause  death  by  neglect  to  supply  necessary 
food,  care  and  medicine  to  prisoners,  young  children,  apprentices,  and 
helpless  people,  where  a  legal  duty  exists  by  statute  or  contract  to  look 
after  such  people  (B.  v.  Friend,  1802,  Euss.  &  Ry.  20 ;  E.  v.  Plumvici-, 
1840, 1  Car.  &  Kir.  600 ;  K  v.  Waters,  1848, 18  L.  J.  M.  C.  43 ;  R.  v.  Buhh, 
1850,  4  Cox  C.  C.  455;  R.  v.  Shevherd,  1862,  31  L.  J.  M.  C.  102;  R.  v. 
SmUh,  1865,  34  L.  J.  M.  C.  153 ;  R.  v.  Imtan,  [1893]  1  Q.  B.  450,  where 
the  Court  showed  a  disposition  to  make  every  moral  duty  also  a  legal 
duty).  In  R.  v.  Senior,  [1899]  1  Q.  B.  283,  the  duty  was  held  to  apply  to 
provision  of  medical  aid  where  necessary  for  a  child  of  tender  years,  and 
deliberate  omission  to  call  in  such  aid  was  held  not  to  be  excused  by  the 
peculiar  religious  tenets  of  the  parent.  Sir  James  Stephen  says  {Dig. 
Cr.  Law,  6th  ed.,  art.  236)  that  the  duty  above  stated  exists  even  where 
the  accused  has  not  the  means,  as  he  can  resort  to  the  poor  law  (see 
R.  V.  Mahbett,  1851,  5  Cox  C.  C.  339).  This  opinion  is  not  wholly  con- 
sistent with  a  series  of  cases  {R.  v.  Saunders,  1836,  7  Car.  &  P.  277 ;  R.  v. 
Chandler,  1855,  Dears.  C.  C.  453 ;  R.  v.  Rngg,  1871, 12  Cox  C.  C.  16) ;  but 
these  authorities  can  now  be  disregarded  in  view  of  the  specific  pro- 
visions of  sec.  23  (2)  of  the  Prevention  of  Cruelty  to  Children  Act,  1904, 
4  Edw.  VII.  c.  15,  on  which  see  R.  v.  Jones,  1901, 19  Cox,  678.  The  poor 
law  authorities  incur  liability  by  refusing  help  in  an  urgent  case  {R.  v. 
Curtis,  1885,  15  Cox  C.  C.  746).  With  respect  to  this  form  of  offence 
the  duty  and  liability  can  be  transferred  by  delegation  to  another,  if  the 
means  for  its  discharge  are  provided  (Steph.,  art.  235). 

If  these  acts  are  deliberately  done  they  would  of  course  be  murder 
(R.  V.  Conde,  1867,  10  Cox  C.  C.  547). 

Manslaughter  can  also  be  committed  by  abuse  of  authority,  e.g.  by 
excessive  use  of  the  parental  or  psedagogic  power  of  correction  {R.  v. 
Hopley,  1860,  2  F.  &  F.  202 ;  R.  v.  Cheeseman,  1836,  7  Car.  &  P.  455 ; 
R.  V.  Griffin,  1869,  11  Cox  C.  C.  402;  and  see  Chastisement,  Vol.  III. 
p.  19). 

Where  a  man  aims  at  one  person  and  strikes  another,  the  blow,  if 
fatal,  is  not  excused  by  the  bad  aim,  if  the  blow,  had  it  taken  effect  where 
intended,  would  not  have  been  excused  {R.  v.  Brown,  1776, 1  Leach  C.  C. 
148 ;  R.  V.  Conner,  1835,  7  Car.  &  P.  438 ;  R.  v.  Latimer,  1886, 17  Q.  B.  D. 
359),  nor  is  liability  avoided  where  a  dangerous  wound  has  been  given, 
even  if  a  fatal  result  could  have  been  avoided  by  proper  medical  treat- 
ment, and  even  if  such  treatment  was  proposed  and  declined,  or  the 
medical  operation  immediately  causes  the  death  {R.  v.  Holland,  1841, 
2  Moo.  &  R.  C.  C.  351 ;  R.  v.  Pym,  1846,  1  Cox  C.  C.  339;  Steph.  Dig. 
Cr.  Law,  5th  ed.,  art.  241 ;  R.  v.  Davis,  1883,  15  Cox  C.  C.  174). 

Procedure. — Manslaughter  is  not  triable  at  Quarter  Sessions.  The 
indictment  since  1861  (24  &  25  Vict.  c.  100,  s.  6)  need  not  set  out  the 
manner  and  means  whereby  death  was  caused,  and  the  form  in  use 
is  very  simple  : — 

The  jurors  for  Our  Lord  the  King  on  their  oath  present  that  A.  B. 
on  the  day  of  A.D.  19     ,  feloniously  did  kill 

and  slay  C.  D.,  against  the  peace,  &c. 

Though  it  is  not  necessary  to  go  into  detail  as  to  the  duty  by  neglect 
whereof  Ihe  death  was  caused,  if  it  is  set  out,  it  must  be  so  set  out  as  to 
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show  a  legal  duty  (B.  v.  Clerk  of  Assize  of  Oxford  Circuit,  [1897]  1  Q.  B. 
370). 

On  an  indictment  for  manslaughter  of  a  child  under  16  by  a  person 
over  16  who  has  its  custody,  charge,  or  care,  the  jury  may  acquit  of  the 
felony  and  convict  of  the  offence  of  cruelty  under  the  Prevention  of 
Cruelty  to  Children  Act,  1904,  4  Edw.  vii.  c.  15,  s.  1. 

Venue. — The  offence,  if  committed  within  the  Admiralty  jurisdiction, 
or  by  a  British  subject  on  land  abroad,  may  be  tried  in  any  county 
in  England  in  which  the  accused  is  arrested  or  in  custody  (see  24  &  25 
Vict.  c.  100,  s.9;R  v.  Dudley,  1884,  14  Q.  B.  D.  273). 

Where  the  death  does  not  take  place  where  the  injury  is  done,  the 
venue  is  regulated  by  24  &  25  Vict.  c.  100,  s.  10,  and  as  between  local 
jurisdictions  in  England,  apparently  by  7  Geo.  IV.  c.  64,  s.  12,  which 
is  said  to  be  substituted  for  the  repealed  Act  2  &  3  Edw.  vi.  c.  24  (see 
Archb.  Cr.  PL,  23rd  ed.,  36,  43). 

Evidence. — All  killing  by  direct  violence  being  primd  facie  murder, 
the  burden  of  proof  thereof  is  on  the  accused  to  rebut  this  presumption 
and  to  prove  mitigating  or  extenuating  circumstances  (B.  v.  Cavendish, 
1873,  8  Ir.  R.  C.  L.  178 ;  B.  v.  Mliott,  1889,  16  Cox  C.  C.  710). 

Where  a  man  has  been  convicted  of  an  offence  against  another, 
of  which  the  latter  ultimately  dies  within  a  year  and  a  day  of  the 
offence,  the  prior  conviction  is  no  bar  to  prosecution  for  manslaughter 
(B.  V.  Friel,  1890,  17  Cox  C.  C.  325). 

Contributory  negligence  by  the  deceased  is  said  to  be  no  defence  to 
a  charge  of  manslaughter  (Archb.  Cr.  PL,  23rd  ed.,  800). 

[Authorities. — 3  Co.  Inst. ;  Hawk.  P.  C.,  bk.  i.  c.  30  ;  Foster,  Cr.  Law, 
2nd  ed. ;  East,  P.  C. ;  3  Steph.  Hist.  Cr.  Law,  1-107 ;  Steph.  Dig.  Cr.  Law, 
6th  ed. ;  Archb.  Cr.  PL,  23rd  ed.;  Russell  on  Crimes,  6th  ed.,  vol.  iii. 
pp.  171-204.] 

IVIatl'tra.p. — A  gin  or  other  device  to  catch  trespassers.  It  is 
a  misdemeanor  to  set  or  place,  or  cause  to  be  set  or  placed,  any  mantrap, 
spring-gun,  or  engine  calculated  to  destroy  human  life  or  to  inflict 
grievous  bodily  harm,  with  the  intent  that  the  same,  or  whereby  the 
same,  may  destroy  or  inflict  grievous  bodily  harm  on  a  trespasser  or 
other  person  coming  in  contact  therewith.  But  they  may  lawfully  be 
set  in  a  dwelling-house  by  night  for  its  protection  (see  B.  v.  Smith, 
1902,  noted  in  Archb.  Cr.  PL,  23rd  ed.,  p.  853).  Persons  who  deliberately 
leave  traps  set  by  others  are  treated  as  having  set  them. 

The  punishment  is  penal  servitude  from  three  to  five  years,  or 
imprisonment  with  or  without  hard  labour  for  not  over  two  years, 
or  fine  or  sureties  (1861,  c.  100,  ss.  31,  71 ;  1891,  c.  69,  s.  1). 

If  death  is  caused  by  a  spring-gun  unlawfully  set  the  person  who  set 
it  is  guilty  of  manslaughter  {B.  v.  Heaton,  1896,  60  J.  P.  508). 

See  Bodily  Harm. 

An  action  will  lie  for  injury  sustained  even  by  a  trespasser  by  means 
of  a  mantrap  {Bird  v.  Holhrook,  1828, 4  Bing.  628 ;  29  R.  R.  657 ;  Beven 
on  Negligence,  3rd  ed.). 

IVIanual  Labour. — In  order  to  determine  whether  a  person 
is  engaged  in  "manual  labour"  within  the  meaning  of  sec.  10  of  the 
Employers  and  Workmen  Act,  1875,  it  is  necessary  to  look  at  such 
person's  real  and  substantial  employment,  not  what  he  may  be  called 
upon  to  do  incidentally  in   the    course  of    his    employment  (Bound 
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V.  Lawrence,  1891,  61  L.  J.  M.  C.  21).  Therefore  a  grocer's  assistant, 
the  substantial  part  of  whose  employment  is  to  sell  and  deliver  goods 
to  customers,  although  he  may  be  incidentally  engaged  in  lifting  heavy 
goods,  is  not  a  person  engaged  in  "  manual  labour "  {ibid) ;  nor  is  an 
omnibus  conductor  {Morgan  v.  London  General  Omnibus  Co.,  1884,  13 
Q.  B.  D.  832),  nor  a  tramcar  driver  {Cook  v.  North  Metropolitan  Tramvxiys 
Co.,  1887,  18  Q.  B.  D.  683).  The  driver  of  a  motor  omnibus  has  been 
held  to  be  engaged  in  "  manual  labour  "  {Smith  v.  Associated  Omnibm  Co., 
[1907]  1  K.  B.  916).     See  further  Employers'  Liability,  Vol  V.  p.  219. 

Manufacture;    Manufacturing   Process. —See 

Patents;  Factories  and  Workshops. 

Manure  and  Feeding  Stuffs.— l.  Provision  is  made 
by  the  Fertilisers  and  Feeding  Stuffs  Act,  1906,  6  Edw.  viL  c.  27, 
against  adulteration  of  manures  sold  as  fertilisers  of  the  soil  See 
Fertilisers  and  Feeding  Stuffs,  Vol.  VI.  p.  52. 

2.  The  deposit  of  manure  on  or  beside  a  highway  can  be  summarily 
dealt  with  under  the  Highway  Act,  1835  (c.  50,  ss.  72,  73),  and  sec.  51 
of  the  Highway  Act,  1864  (c.  101,  s.  50).  See  Pratt  on  Highways,  15th 
ed.,  250,  257,  436. 

Deposits  of  manure  even  on  private  premises,  if  offensive,  are  dealt 
with  as  nuisances  under  the  Public  Health  Acts,  and  their  periodical 
removal  can  be  required  and  compelled  under  sees.  49,  50,  101  of  the 
Public  Health  Act,  1875,  and  in  London  under  sees.  16,  35,  36  of  the 
Act  of  1891  (c.  76). 

These  remedies  are  cumulative  upon  the  ordinary,  civil  and  criminal 
remedies  for  public  or  private  nuisance  caused  by  such  deposits  (see 
Knight  v.  Gordon,  1868,  19  L.  T.  673 ;  Cardell  v.  New  Quay  Local  Board, 
1875,  39  J.  P.  742 ;  Swain  v.  Great  Northern  Ely.  Co.,  1864,  33  L  J.  Ch. 
399 ;  Att.-Gen.  v.  Tod  Heath]/,  [1897]  1  Ch.  560). 

Chemical  manure  works  fall  within  the  provisions  of  the  Alkali,  etc., 
Works  Regulation  Act,  1906,  6  Edw.  vii.  c.  22;  see  ss.  6,  7,  and 
Sched.  1 ;  and  manure  works  may  possibly  be  dealt  with  as  offensive 
trades  (Public  Health  Act,  1875,  ss.  112,  113,  114,  115;  Public  Health 
(London)  Act,  1891,  ss.  19,  114).  In  the  county  of  London  by-laws  are 
in  force  as  to  manufacturers  of  manure. 

IVIap. — See  Copyright. 

Marches,  Court  of-— See  Court  of  Marches. 

Mare    Liberum  ;    IVIare    Clausum.— These  historic 

terms  are  associated  with  the  controversy  in  the  early  part  of  the 
seventeenth  century  between  Grotius  and  Selden  as  to  the  fr^lom  of 
the  sea.  In  his  work  published  in  1609,  under  the  title  Mare  Liberum, 
or  more  fully  Mare  Liberum,  sen  de  jure  quod  Batams  competit  ad  Indusana 
commerda  Dissertatio,  Hugo  Grotius  claimed  that  the  open  sea  was  not 
susceptible  of  appropriation.  The  object  of  this  historic  work  was  to 
establish  that  the  Dutch  were  entitled  to  rights  of  navigation  and 
commerce  with  the  Indies  notwithsUnding  the  Portuguese  claim  to 
the  sovereignty  over  the  whole  of  the  Indian  Ocean.  The  contention 
of  Grotius  was  that  the  open  sea  is  insusceptible  of  dominion  as  it  is 
incapable  of  being  acquired  by  effective  occupation,  and  consequently 
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cannot  fall  under  the  sovereignty  of,  or  be  appropriated  by,  any  State, 
but  is  open  to  the  free  use  of  all  nations. 

Previously  to  and  at  the  time  of  the  publication  of  the  Mare 
Clausum  the  great  maritime  Powers  had  asserted  claims  to  great 
portions  of  the  open  seas.  Thus  Venice  claimed  sovereignty  over  the 
Adriatic  Sea,  Genoa  over  the  Ligurian  Sea,  Portugal  over  the  Indian 
Ocean  and  the  Atlantic  Ocean  south  of  Morocco,  Spain  over  the  Pacific 
Ocean  and  the  Gulf  of  Mexico,  Great  Britain  over  the  North  Sea,  the 
Atlantic  from  North  Cape  to  Cape  Finisterre  and  the  Narrow  Seas, 
Sweden  and  Denmark  over  the  Baltic  Sea.  But  by  gradual  process  in 
succeeding  ages  these  various  claims  have  been  abandoned,  and  the 
views  promulgated  by  Grotius  in  his  Mare  Liherum  have  now  received 
almost  universal  acceptance. 

In  1635  appeared  the  Mare  Clausum  sive  de  Domino  Maris,  which 
was  written  by  John  Selden  in  1618.  In  this  work  Selden  attempted 
to  refute  the  doctrines  advanced  by  Grotius  in  the  Mare  Liberum,  to 
prove  that  the  contrary  contention  was  supported  by  the  practice  of 
nations,  to  justify  the  existing  claims  of  the  various  States  to  the 
sovereignty  or  dominion  over  the  open  seas,  and  to  establish  a  right  of 
appropriation  of  the  sea.  The  doctrine  of  the  Mare  Clausum  was  also 
supported  by  other  writers,  e.g.  Gentilis,  Advocatio  Hispaniea,  1613; 
William  Welwod,  Be  Dominio  Maris,  1613;  Sir  John  Burroughs,  The 
Sovereignty  of  the  B7'itish  Seas,  1653;  Paolo  Sarpi,  Bel  Bominio  del  Mare 
Adriatico,  1676. 

The  controversy  thus  raised  by  Grotius  and  Selden  as  to  the  opposing 
doctrines  of  the  Mare  Liberum  and  the  Mare  Clausum,  or  the  open  sea, 
and  the  closed  or  appropriated  sea,  has  until  recently  been  assumed  to 
have  practically  terminated  in  1702  by  the  publication  of  Bynkershoek's 
work.  Be  Bominio  Maris,  in  which  Bynkershoek  propounded  the  theory 
of  the  three  miles  or  cannon-shot  limit  of  national  territorial  waters, 
which  has  since  been  almost  universally  admitted  as  the  extent  to 
which  open  sea  may  be  legally  appropriated  by  adjacent  States. 

The  old  controversy  was,  however,  revived  early  in  the  nineteenth 
century,  in  connexion  with  Behring  Sea  and  Alaska,  then  Russian 
territory.  An  attempt  was  subsequently  made  by  the  United  States, 
as  successors  to  Russian  dominion  over  Alaska,  to  claim  territorial 
jurisdiction  and  proprietary  rights  beyond  the  Bynkershoek  limit. 

The  claims  of  the  United  States  to  maritime  sovereignty  and 
proprietary  rights  over  the  open  sea  beyond  the  limit  of  three  miles 
from  the  coasts  were,  however,  finally  rejected  by  the  Award  of  the 
Arbitral  Tribunal  in  1893  (see  the  article  Behking  Sea  Fisheries'  Case). 

Though  the  three-mile  limit  is  generally  recognised  by  the  modern 
practice  of  States,  claims  have  been  in  recent  years,  and  still  are,  never- 
theless, occasionally  asserted  to  a  more  extended  jurisdiction.  Thus  an 
Act  of  the  Dominion  Parliament  of  Canada,  passed  in  1906,  has  declared 
Hudson's  Bay  to  be  wholly  the  territorial  water  of  Canada,  and  has 
imposed  an  annual  licence-fee  for  the  privilege  of  whaling  in  Hudson's 
Bay.  This  claim  would  seem  to  be  difticult  of  justification,  having  regard 
to  modern  international  usage. 

Moreover  a  statute  of  the  British  Parliament,  the  Herring  Fisheries 
(Scotland)  Act,  1889,  52  &  53  Vict.  c.  23,  sec.  7  of  which  prohibits 
trawling  in  any  of  the  specified  waters,  has  recently  been  construed 
by  the  High  Court  of  Justiciary  of  Scotland  as  a  legislative  assertion 
of  territorial  jurisdiction  for  the  purpose  of  fishery  regulation  over  an 
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area  of  water,  the  Moray  Firth,  on  the  north-east  coast  of  Scotland 
more  than  two  thousand  square  miles  in  extent,  and  bounded  by  an 
imaginary  line  between  headlands,  eighty  miles  apart  (see  Mortenmi 
V.  Peters,  1906,  8  Eraser  (Ct.  of  Just.),  93).  In  that  case  Lord  Kyllachy 
in  his  judgment  stated  that :  "  It  may  probably  be  conceded  that  there 
is  always  a  certain  presumption  against  the  legislature  of  a  country 
asserting  or  assuming  the  existence  of  a  territorial  jurisdiction  going 
clearly  beyond  the  limits  established  by  the  common  consent  of  nations, 
that  is  to  say,  by  international  law.  Such  assertion  or  assumption 
is,  of  course,  not  impossible.  The  legislature  of  a  country  is  not  quoad 
hoe  quite  in  the  same  position  as  its  Courts  of  law  exercising  or  claiming 
to  exercise  a  jurisdiction  ex  proprio  motu.  A  legislature  may  quite 
conceivably,  by  oversight,  or  even  design,  exceed  what  an  international 
tribunal  (if  such  existed)  might  hold  to  be  its  international  rights. 
Still,  there  is  always  a  presumption  against  its  intending  to  do  so. 
I  think  that  is  acknowledged.  But  then  it  is  only  a  presumption,  and 
as  such  must  always  give  way  to  the  language  used,  if  it  is  clear,  and 
also  to  all  counter  presumptions,  which  may  legitimately  be  had  in  view 
in  determining  on  ordinary  principles  the  true  meaning  and  intent 
of  the  legislation.  Express  words  will,  of  course,  be  conclusive,  and 
so  also  will  plain  implication.  Now  it  must,  I  think,  be  conceded  that 
the  language  of  the  enactment  here  in  question  is  fairly  express — express, 
that  is  to  say,  to  the  effect  of  making  an  unlimited  and  unqualified 
prohibition,  applying  to  the  whole  area  specified,  and  affecting  every- 
body, whether  British  subjects  or  foreigners.  The  primary  enactment, 
it  will  be  observed,  is  directed  not  against  persons  or  classes  of 
persons.  It  is  directed  against  certain  things — the  commission  of 
certain  acts — within  a  precisely  defined  area.  It  contains  no  elastic 
expressions — no  indefinite  terms.  It  declares  simply  that  within  a 
precisely  defined  area  a  certain  method  of  fishing  known  as  beam  or 
other  trawling  shall  not  be  practised  "  {ibid.,  pp.  103,  104).  In  conclu- 
sion, the  learned  judge  said :  "  The  result  on  the  whole,  therefore,  is 
that  without  deciding  substantively  whether  or  not  the  whole  area 
of  the  Moray  Eirth  would  or  shall  be  recognised  by  an  inteniational 
tribunal  (if  such  existed)  as  within  the  jurisdiction  of  the  British 
Crown,  I  am  prepared,  and  consider  myself  bound,  to  hold — what  is 
sufficient  to  support  this  conviction — that  upon  its  first  constitution  the 
Act  of  1889  asserts  the  existence,  for  the  protective  purposes  to  which 
it  relates,  of  the  jurisdiction  in  question ;  and  that  that  is  enough  for 
us  sitting  here  as  one  of  His  Majesty's  Courts  "  {ibid.,  p.  106). 

Shortly  stated,  the  effect  of  this  decision  was  that  an  alien  who  had 
contravened  the  provisions  of  the  British  Statute  was  held  liable  to 
criminal  proceedings  in  the  Scotch  Courts  for  penalties,  notwithstanding 
that  the  place  where  the  offence  was  committed  was  situated  beyond 
the  limit  of  three  miles  from  low-water  mark  on  the  adjacent  coast, 
and  was,  consequently,  according  to  the  modern  principles  of  inter- 
national law,  outside  the  territorial  jurisdiction  of  the  British  Crown. 
It  is  scarcely  necessary  to  add  that  from  the  point  of  view  of  international 
law  and  usage  this  decision  could  not  be  maintained. 

This  recent  revival  of  the  doctrine  of  a  mare  clanmm  wm  con- 
sidered in  detail  in  a  valuable  paper  on  "  TerritorialJurisdiction  in  Wide 
Bays  "  read  at  the  Twenty-Third  Conference  of  the  International  Law 
Association,  held  at  Berhn  in  October,  1906  (see  Report  of  the  Con- 
ference published  for  the  Association,  by  West,  Newman  &  Co.,  1907, 
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pp.  103-133).  "When  one  bears  in  mind,"  says  the  learned  author  of 
the  paper  in  question,  in  his  concluding  remarks,  "  that  the  Court  was 
construing  an  Act  of  Parliament,  it  is  difficult  to  see  how  in  accordance 
with  the  rules  of  law  prevailing  in  Great  Britain  it  could  have  reached 
a  different  conclusion,  for  undoubtedly  it  is  not  the  business  of  a  British 
Court  to  decide  whether  an  imperial  statute  does  or  does  not  contra- 
vene a  rule  of  international  law.  Whether  in  a  question  involving  not 
statutory  but  common  law,  it  would  have  applied  the  dicta  frequently 
expressed  in  earlier  English  and  American  cases,  that  international  law 
is  part  of  the  law  of  the  land,  is  a  question  which  one  must  reserve 
until  the  case  arises.  To  international  lawyers  the  interest  of  the  case 
lies  less  in  the  decision  than  in  the  legislation  on  which  it  turned. 
And  here  one  cannot  help  feeling  that  the  British  Parliament,  without 
perhaps  being  fully  aware  of  what  it  was  doing,  has  made,  in  reference 
to  the  Moray  Firth,  a  claim  to  jurisdiction  to  which  there  is  almost 
no  parallel "  {ibid.,  pp.  129,  130 ;  for  further  discussion  of  The  Moray 
Firth  Case,  see  Law  Magazine  and  Review,  vol.  xxxii.,  1906-1907,  pp.  96 
and  340). 

There  are  not  wanting,  therefore,  signs  which  indicate  that  should 
such  claims  as  those  to  which  we  have  alluded,  be  submitted  to  inter- 
national arbitration,  the  old  controversy  as  to  the  mare  liberum  and 
mare  clausum,  which  was  generally  regarded  as  having  received  its 
quietus  in  the  Arbitral  Award  on  the  Behring  Sea  Claims  in  1893, 
may  not  improbably  be  reopened  in  the  near  future. 

See  the  articles  Behring  Sea  Fisheries  Case;  Franconia  Case; 
Freedom  of  the  Sea;  Territorial  Waters. 

IVIa.rg'a.rinc. — The  production  and  sale  of  substances  made  to 
i-esemble  or  replace  butter  has  hitherto  been  regulated  by  the  Margarine 
Act,  1887,  50  &  51  Vict.  c.  29,  as  amended  by  the  Sale  of  Food  and  Drugs 
Act,  1899,  62  &  63  Vict.  c.  51.    (See  Adulteration,  Vol.  I.  p.  206). 

As  from  January  1, 1908,  margarine  will  be  further  regulated  by  the 
Butter  and  Margarine  Act,  1907,  7  Edw.  vii.  c.  21.  This  Act  re-defines 
margarine  as  "  any  article  of  food  whether  mixed  with  butter  or  not, 
which  resembles  butter  and  is  not  milk-blended  butter"  (s.  13).  It 
extends  sec.  9  of  the  Act  of  1887  to  premises  on  which  are  manu- 
factured any  mixture  produced  by  mixing  or  blending  butter  with 
milk  or  cream  (other  than  condensed  milk  or  cream),  or  on  which 
is  carried  on  the  business  of  a  wholesale  dealer  in  milk-blended  butter 
(1907,  8.  1). 

Provision  is  made  for  the  inspection  of  the  factories  (s.  2) ;  the  use 
of  adulterants  is  prohibited  (s.  3).  By  sec.  4  a  limit  of  moisture  is 
prescribed  for  margarine — 16  per  cent.  It  is  made  an  offence  to  import 
margarine  containing  over  16  per  cent,  of  water,  or  more  than  10  per 
cent,  of  butter  fat,  or  milk-blended  butter  containing  over  24  per  cent, 
of  water  (s.  5  (1)  (/)),  and^the  penalties  are  modified  (s.  5  (2)).  Certi- 
ficates of  the  principal  chemist  of  the  Government  laboratories  are 
made  piresumptive  evidence  as  to  whether  a  given  imported  substance 
is  margarine,  milk-blended  butter,  or  butter  (s.  5  (3)). 

On  wrappers  enclosing  margarine,  or  any  package  containing  margarine, 
and  in  invoices  and  advertisements,  the  substance  must  under  penalty  be 
described  as  margarine,  or  by  a  name  combining  margarine  with  a  fancy 
or  other  descriptive  name  approved  by  the  Board  of  Agriculture,  and 
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printed  in  a  type  not  larger  than  and  in  the  same  colour  as  the  word 
margarine  (s.  8),  and  no  name  may  be  approved  for  use  in  connection 
with  margarine  which  "refers  to  or  is  suggestive  of  butter,  or  anything 
connected  with  the  dairy  interest"  (s.  10).  Inspectors  of  weights  and 
measures,  except  m  the  administrative  county  of  London,  are  to  have 
the  powers  of  inspectors  of  nuisances  under  sec.  8  of  the 'Act  of  1887 
(s.  12).  The  penalties  for  offences  against  the  Act  and  the  defences 
available  are  prescribed  by  sec.  11. 

IVIarginal  Note— It  seems  that  marginal  notes  in  an  Act  of 
Parliament  are  not  to  be  relied  upon  in  construing  the  Act.  In  the  case 
of  Claydon  v.  Green,  1868,  L.  R.  3  C.  P.,  at  p.  521,  Willes,  J.,  said:  "  It 
appears  from  Blackstone's  Commentaries,  vol.  i.  p.  183,  that  formerly 
at  one  stage  of  the  bill  in  Parliament  it  was  ordered  to  be  engrossed 
.  upon  one  or  more  rolls  of  parchment.  That  practice  seems  to  have 
continued  down  to  the  session  of  1849,  when  it  was  discontinued, 
without,  however,  any  statute  being  passed  to  warrant  it  (see  May, 
Parliamentary  Practice,  3rd  ed.,  p.  382).  Since  that  time  the  only 
record  of  the  proceedings  of  Parliament  is  to  be  found  in  the  copy 
printed  by  the  King's  printer.  But  I  desire  to  record  my  conviction 
that  this  change  in  the  mode  of  recording  them  cannot  affect  the 
rule  which  treated  the  title  of  the  Act,  the  marginal  notes,  and  the 
punctuation,  not  as  forming  part  of  the  Act,  but  merely  as  temporanea 
expositio.  The  Act,  when  passed,  must  be  looked  at  just  as  if  it  were 
still  entered  upon  a  roll,  which  it  may  be  again  if  Parliament  should 
be  pleased  so  to  order;  in  which  case  it  would  be  without  these 
appendages,  which,  though  useful  as  a  guide  to  a  hasty  inquirer,  ought 
not  to  be  relied  upon  in  construing  an  Act  of  Parliament."  In  the  case 
of  the  A.-G.  V.  Great  Eastern  Ply.  Co.,  1879,  11  Ch.  D.,  at  p.  461,  in  the 
course  of  the  argument  Bramwell,  L.J.,  said  that  marginal  notes  could 
not  properly  be  looked  at,  and  that  some  were  grossly  inaccurate ;  and 
Baggallay,  L.J.,  stated  that  the  House  of  Commons  did  not  consider 
marginal  notes.  In  Sutton  v.  Sutton,  1882,  22  Ch.  D.  p.  513,  Jessel, 
M.R.,  said  that  the  dictum  in  In  re  Venours  Settled  Estates,  1876,  2  Ch. 
D.  525,  that  marginal  notes  appeared  on  the  Rolls  of  Parliament,  and 
consequently  formed  part  of  the  Act,  was  not  strictly  correct,  and  that 
it  could  not  be  laid  down  that  they  are  always  on  the  Roll. 

In  the  revised  edition  of  the  statutes  the  marginal  notes  are  revised 
throughout,  so  as  to  bring  them  into  more  exact  accordance  with  the 
text. 

[Authorities. — See  Hardcastle  on  Statutes,  4th  ed.  by  Craies;  Max- 
well, Interpretation  of  Statutes,  4th  ed.] 

Marine  Boards. — See  Merchant  Shipping. 
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The  place  and  time  when  marine  insurance  was  first  practised  is 
uncertain.     It  was  unknown  to  the  Rhodians,  Phoenicians,  Greeks,  and 
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Romans,  and  is  not  mentioned  in  the  early  maritime  codes  of  Europe, 
such  as  the  Consolato  del  Mare,  the  laws  of  Oleron,  or  the  laws  of 
Wisbuy.  It  is  generally  supposed  to  have  been  invented  in  Italy 
about  the  thirteenth  century,  and  was  introduced  into  England  by  the 
Lombards.  It  has  certainly  been  connected  with  Lombard  Street  and 
the  Royal  Exchange  for  three  centuries  or  more ;  according  to  Malyne 
(writing  in  1622),  in  every  policy  made  at  Antwerp,  and  in  the  Low 
Countries  down  to  that  date,  there  was  a  clause  that  "  it  shall  be  in 
all  things  the  same  as  policies  made  in  Lombard  Street  in  the  City  of 
London ; "  and  the  present  statutory  policy  still  contains  a  clause  that 
"this  policy  of  insurance  shall  be  of  as  much  force  and  effect  as  the 
surest  hitherto  made  in  Lombard  Street  or  in  the  Royal  Exchange,  or 
elsewhere  in  London."  The  Statute  43  Eliz.  c.  12  (1601),  speaks  of  it 
having  been  time  out  of  mind  an  usage  among  merchants  both  of  this 
realm  and  of  foreign  nations  when  they  make  any  great  adventure 
(especially  into  remote  parts),  to  give  some  consideration  of  money  to 
other  persons  to  have  from  them  assurance  made  of  their  goods  and 
merchandises,  ships,  and  things  adventured  (or  some  part  thereof),  at 
such  rates  and  in  such  sort  as  the  parties  assurers  and  parties  assured 
can  agree,  which  course  of  dealing  is  commonly  called  a  policy  of 
assurance.  The  term  "policy  of  assurance"  is  clearly  derived  from 
the  Italian  polizza  and  asdcurazione,  and  this  indicates  the  origin  of 
the  instrument. 

The  practice  and  business  of  marine  insurance  were  at  all  events  so 
extensive  in  England  in  1601,  that  a  special  tribunal  was  then  established 
for  trying  summarily  disputes  arising  on  marine  policies.  Previously 
to  that  time  such  disputes  had  been  referred  by  agreement  to  "  certain 
grave  and  discreet  merchants  appointed  by  the  Lord  Mayor  of  the  City 
of  London,  as  men,  by  reason  of  their  experience,  fittest  to  understand 
and  speedily  decide  such  causes,"  who  seem  to  have  been  known  as 
Commissioners  of  the  Office  of  Assurance  in  the  Royal  Exchange.  This 
tribunal  was  to  consist  of  the  following  Commissioners,  namely,  the  Judge 
of  the  Admiralty  Court,  the  Recorder  of  London,  two  doctors  of  civil  law, 
two  common  lawyers,  and  eight  merchants,  any  five  of  whom  were 
empowered  together  to  hear  and  determine  all  causes  on  policies  of 
assurance  arising  in  London  :  they  could  examine  on  oath  and  commit 
to  prison  for  disobedience :  they  were  to  meet  every  week  at  least,  and 
were  to  receive  no  fee  for  any  matter  concerning  their  commission  :  and 
an  appeal  was  given  by  Bill  to  the  Court  of  Chancery.  In  1662  this 
Court  was  again  dealt  with  by  statute,  three  Commissioners  as  a  quorum 
being  substituted  for  five,  and  power  being  given  to  punish  witnesses  for 
wilful  delay,  and  to  direct  Admiralty  commissions  to  issue  for  the  exam- 
ination of  witnesses  beyond  the  sea,  and  one  Commissioner  being  enabled 
to  examine  witnesses  before  they  went  to  sea,  on  notice  being  given  to 
the  adverse  party  (13  &  14  Car.  ii.  23). 

The  Common  Law  Courts,  however,  interfered  with  the  new  Court : 
they  prohibited  its  hearing  a  cause  of  life  insurance,  on  the  ground  that 
it  only  had  power  to  decide  causes  of  assurance  upon  merchandises; 
and  decided  that  it  was  no  bar  to  an  action  on  a  policy  of  assurance  at 
common  law  to  say  that  the  plaintiff  had  sued  the  defendant  for  the 
same  cause  in  the  Assurance  Court,  and  that  it  had  been  there 
determined;  and  as  a  result,  the  Court  languished,  and  soon  became 
quite  obsolete.  There  are  few  reported  cases  on  policies  of  insurance  in 
the  Courts  of  law  between  1601  and  1756,  but  under  Lord  Mansfield 
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numerous  cases  came  before  the  Courts ;  and  most  of  the  now  recognised 
principles  of  insurance  law  were  first  enunciated  by  him,  gathered, 
not  from  English  common  law,  but  from  the  ancient  marine  laws 
and  the  practice  of  merchants  (Park,  Insurance  (1787),  Introduction; 
Marshall,  Insurance  (1861),  ibid.). 

Questions  on  policies  of  insurance  are  now  generally  determined  by 
the  lately-established  Commercial  Court  {q.v.),  but  sometimes  come 
before  the  Admiralty  Court.  The  Marine  Insurance  Act,  1906  (for 
convenience  hereinafter  designated  M.  I.  A.),  has  now  codified  the  law 
on  the  whole  subject  by  summarising  the  case  law  and  incorporating 
the  previous  statutes.  Our  common  law  being  the  same  as  that  of  the 
United  States,  our  insurance  law,  on  a  great  many  points,  agrees  with 
that  of  the  United  States ;  and  their  decisions,  being  for  the  most  part 
contemporary  with  our  earlier  decisions,  and  having  often  proved 
anticipatory  of  our  later  decisions,  as  well  as  being  largely  referred  to 
therein,  are  authorities  which  may  guide  (though  they  cannot  bind) 
the  decisions  of  our  Courts  on  points  not  yet  brought  before  them,  if  in 
accordance  with  the  recognised  principles  of  insurance  law ;  and  by  the 
codifying  Act,  the  rules  of  the  common  law  including  the  law  merchant, 
save  in  so  far  as  they  are  inconsistent  with  the  express  provisions  of 
the  Act  continue  to  apply  to  contracts  of  marine  insurance  (s.  91  (2)). 
The  works  of  Phillips  (who,  per  Brett,  L. J.,  is,  "  of  all  the  great  text 
authorities  upon  insurance  law,  the  one  most  to  be  considered,"  Bradford 
V.  Symondson,  1881,  7  Q.  B.  D.  463)  and  Arnould  are  also  regarded  as 
standard  authorities  in  our  Courts.  Finally,  in  marine  insurance,  as  in 
other  branches  of  the  law  merchant,  the  usage  and  practice  of  mercantile 
men  is  allowed  to  govern  very  largely  the  meaning  of  the  contract, 
provided  that  they  do  not  run  counter  to  legal  principles ;  and  by  the 
Act  implied  legal  obligations  may  be  negatived  or  varied,  by  express 
agreement,  or  by  usage  if  the  usage  be  such  as  to  bind  both  parties 
to  the  contract  (s.  87).  For  the  procedure  and  evidence  in  marine 
insurance  cases,  reference  must  be  made  to  Arnould,  Insurance 
(part  iv.). 

An  attempt  to  secure  international  uniformity  in  certain  points 
of  marine  insurance  law,  namely — (1)  Warranty  of  seaworthiness; 
(2)  valuation  of  the  thing  insured  for  the  purposes  of  a  con- 
structive total  loss;  (3)  double  insurance;  and  (4)  proximate  cause 
of  loss,  especially  in  connection  with  the  negligence  of  assured  or  his 
agent,  has  been  made  by  a  code  of  rules  known  as  the  Glasgow  Marine 
Insurance  Eules  of  1901,  adopted  at  the  Glasgow  Conference  of  the 
International  Law  Association  in  that  year,  intended  to  be  inserted 
into  policies  by  reference,  like  the  York  Antwerp  Kules  of  General 
Average. 

II.  Scope  of  Marine  Insurance. 

A  contract  of  marine  insurance  is  a  contract  of  indemnity,  whereby 
the  insurer  undertakes  to  indemnify  the  assured  in  the  manner  and  to 
the  extfent  thereby  agreed  against  marine  losses,  i.e.  losses  incident  to 
marine  adventure  (M.  I.  A.,  s.  1).  Such  indemnity,  however,  does 
not  put  the  assured  in  the  same  position  in  which  he  would  have 
been  if  no  loss  had  taken  place ;  it  only  replaces  him  in  the  position 
in  which  he  was  at  the  beginning  of  the  adventure  (Arnould,  336-338). 

A  lawful  marine  adventure  is  when  any  property  is  exposed  to 
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maritime  perils,  or  when  any  pecuniary  benefit  or  security  is  endangered 
by  exposure  to  maritime  perils,  or  when  any  liability  to  a  third  party 
is  incurred  by  owners  or  persons  interested  in  property  so  exposed. 
Maritime  perils  are  the  perils  consequent  on  or  incidental  to  the 
navigation  of  the  sea,  and  comprise  perils  of  the  seas,  fire,  war  perils, 
pirates,  rovers,  thieves,  captures,  seizures  and  restraints,  and  detain- 
ments of  princes  and  peoples,  jettisons  and  barratry,  and  any  other 
perils  either  of  the  like  kind  or  designated  by  the  policy  (s.  3).  For 
details  of  these,  see  Fike  (in  Commercial  Contkacts)  ;  Perils  of  the 
Sea;  Princes  and  Peoples;  Barratry;  Cargo;  Pirates. 

The  general  rule  is  that  the  underwriter  (or  insurer)  in  a  sea  policy 
insures  only  against  sea  risks  (Arnould,  Marine  Insurance,  460) ;  and 
if  the  policy  is  meant  to  cover  other  risks,  they  must  either  be  specified 
in  the  policy  or  implied  by  usage  of  trade,  e.g.  losses  on  inland  waters 
or  on  a  land  adventure  which  is  incidental  to  a  sea  voyage  (s.  2) ;  but 
a  general  rule,  such  as  the  exemption  of  underwriters  on  cargo  from 
liability  for  loss  of  cargo  carried  on  deck  at  sea,  does  not  apply  to  an 
inland  voyage  upon  a  particular  river  contemplated  by  the  policy  where 
there  is  a  usage  to  carry  cargo  on  deck  {Ajoollinaris  Co.  v.  Nord  Deutsche 
I.  C,  [1904]  1  K.  B.  252).  Instances  of  such  risks  being  expressed  in 
the  policy  are  goods  insured  from  Shanghai  to  Marseilles,  and  thence 
by  rail  across  France,  and  so  to  London  {Rodocanachi  v.  Elliott,  1873, 
L.  R.  8  C.  P.  649) ;  goods  insured  at  and  from  London  to  Harwich  by 
road,  and  thence  to  Rotterdam  (JBoehm  v.  Conihe,  1813,  2  M.  &  S.  172; 
14  R.  R.  620);  goods  insured  at  and  from  Melbourne  to  Sydney,  and 
thence  to  England,  and  lost  while  warehoused  at,  Sydney  {Davies  v. 
National  F.  &  M.  I.  C.  of  New  Zealand,  [1891]  A.  C.  485);  and  a  land 
risk  may  be  specially  excepted  which  might  otherwise  be  covered  by 
the  wording  of  the  policy,  e.g.  "  no  interior  risk  "  {Hewitt  v.  U.  M.  I.  C. 
of  Scandinavia,  1892,  8  T.  L.  R.  402 ;  and  see  Martin  v.  Nippon  S.  L.  I.  C.,. 
1898,  3  C.  C.  164;  Jacoh  v.  Gaviller,  1902,  7  C.  C.  116).  Examples  of 
such  risks  being  covered  by  usage  are  conveyance  of  goods  in  public 
lighters  from  the  ship  to  the  wharf,  and  vice  versd,  in  the  port  of 
London,  or  from  Cronstadt  to  St.  Petersburg  up  the  Neva  (Arnould, 
507) ;  or  the  landing  or  warehousing  of  goods  for  a  temporary  purpose 
connected  with  the  voyage  {Pelly  v.  Roy.  Ex.  A.  C,  1757,  1  Burr.  341), 
which,  in  the  absence  of  usage,  is  not  so  protected  {Harrison  v.  Ellis,. 
1859,  7  El.  &  Bl.  465).  Adventures  analogous  to  marine  adventures, 
such  as  the  launch  of  a  ship,  may  be  insured  by  a  marine  policy,  or  a 
ship  in  course  of  building  (s.  2),  as  also  has  been  the  conveyance  of 
securities  by  post  abroad  {Baring  Brothers  v.  Marine  I.  (J.,  1894, 
10  T.  L.  R.  276),  but  the  Act  does  not  otherwise  affect  any  rule  of 
law  applicable  to  any  contract  of  insurance  other  than  a  marine 
insurance  (s.  2). 

III.  Subjects  of  Marine  Insurance. 

According  to  the  classification  given  above,  the  subjects  of  marine 
insurance  include  property,  pecuniary  benefits,  and  pecuniary  liabilities 
exposed  to  sea  risk  (M.  I.  A.,  s.  3). 

The  first  class  comprises  ships  with  their  fittings  and  contents,  goods 
or  merchandise,  deck  cargo,  and  personal  effects,  e.g.  the  "  insulation  "  of 
a  ship  required  for  refrigeration  {Land  v.  Thames  &  Mersey  M.  I.  C, 
1901,  17  T.  L.  R.  566),  or  "hull  and  machinery"  {Jackson  v.  Mumfordy 
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1902,  19  T.  L.  R  18;  8  C.  C.  61;  9  C.  C.  114),  torpedo  boat  destroyer 
''  trials."  The  second  class  comprises  freight  (5'.'?'.),  passage  money, 
profits  and  commissions,  master's  wages  and  profits,  and  the  crew's, 
profits  on  shares  in  companies  engaged  in  maritime  adventure,  e.g.  laying 
an  Atlantic  cable  {Wilson  v.  Jones,  1867,  L.  K.  2  Ex.  139),  bottomry  and 
respondentia '  loans  (see  Bottomry),  mortgages,  and  disbursements  on 
account  of  ships  and  cargoes.  The  third  class  includes  such  liabilities 
as  those  of  a  shipowner  or  charterer  in  case  of  a  collision  between  his 
ship  and  another,  in  case  of  loss  or  damage  to  certain  goods  on  board 
his  ship,  or  loss  of  life,  injury  or  damage  on  board  his  ship  or  another 
caused  by  negligent  navigation  of  his  ship  (M.  S.  A.,  1894,  ss.  502-509 ; 
M.  S.  A.,  1898,  s.  1 ;  M.  S.  A.,  1900,  s.  1 ;  M.  S.  A.,  1906,  ss.  69-71);  or 
the  liability  of  a  shipowner  in  case  of  shipwreck  to  forward  passengers 
to  their  destination  (M.  S.  A.,  s.  335) ;  and  he  may  insure  the  average 
contribution  due  to  him  by  cargo-owners  for  salvage  of  ship  and  cargo 
if  he  enters  into  a  recognisance  to  that  effect  {Briggs  v.  Merchant  Traders' 
Association,  1849,  13  Q.  B.  167) ;  or  the  liability  of  a  carrier  for  the  goods 
intrusted  to  his  care  {Croiuley  v.  Cohen,  1832,  3  Barn.  &  Adol.  478 ;  37 
It.  K.  472);  or  of  a  lighterman  in  the  like  case  {Joyce  v.  Kennard,  1871, 
L.  E.  7  Q.  B.  78) ;  or  liabiUty  of  shipowner  to  owners  of  cargo  owing  to 
omission  of  negligence  clause  in  contract,  charter-party,  or  bill  of  lading 
{Cunard  S.  S.  Co.  v.  Mccrten,  [1902]  2  K.  B.  624) ;  and  for  other  instances, 
see  Insurable  Interest,  below. 

IV.  Who  can  be  Insured. 

(1)  Insurable  Interest. — It  is  one  of  the  conditions  essential  to  a 
policy  (as  being  a  contract  of  indemnity  only)  that  the  person  for  whose 
benefit  it  is  made  should  have  an  interest  in  the  subject  of  insurance, 
which  is  called  an  insurable  interest.  A  person  is  interested  in  a  subject 
of  marine  insurance  who  stands  in  any  relation,  legal  or  equitable,  to 
the  adventure,  or  any  insurable  property  at  risk  therein,  in  consequence 
of  which  he  benefits  by  the  safety  or  due  arrival  of  insurable  property, 
or  is  prejudiced  by  loss  or  damage  thereto,  or  by  the  detention  thereof, 
or  incurs  any  liability  in  respect  thereof  (M.  I.  A.,  s.  5  (2)).  This 
definition  summarises  that  given  by  Lawrence,  J.,  in  Lucena  v.  Craufurd, 
1806,  2  Bos.  &  P.  N.  R.  269 ;  6  R.  E.  623. 

(2)  Gaming  and  Wagering  Policies. — Before  going  on  to  describe  the 
various  kinds  of  insurable  interest,  the  corollary  of  this  necessity  for 
insurable  interest  in  a  marine  policy  may  be  stated,  namely,  that  every 
policy  which  is  not  founded  on  an  insurable  interest  is  void,  as  being 
purely  speculative,  or,  as  it  is  called,  a  gaming  or  wagering  policy. 
Oaming  or  wagering  policies  were  legal  at  common  law,  though  regarded 
as  distinct  from  policies  in  the  common  form  (Lloyd's),  till  1746,  when 
such  policies  made  on  British  ships  and  goods  were  declared  void  by 
statute  (19  Geo.  11.  37);  but  this  Act  did  not  forbid  such  policies  on 
foreign  ships  and  goods  {Thellusson  v.  Fletcher,  1780,  Doug.  315);  and  it 
allowed  two  specific  exceptions  to  the  rule  as  to  British  ships,  viz. — (1) 
policies  on  British  privateers,  and  (2)  policies  on  effects  from  any  ports 
or  places  in  Europe  and  America  in  the  possession  of  the  Crowns  of 
Spain  and  Portugal  {De  Costa  v.  Firth,  1766,  4  Burr.  1966 ;  Murphy  v. 
Bell,  1828,  4  Bing.  567 ;  29  E.  E.  630).  A  judgment  of  the  Exchequer 
Cfiamber  established  the  rule  that  every  policy  not  expressed  to  be 
otherwise,  is  to  be  taken  to  be  a  policy  on  interest;  and  unless  the 


MAEINE  INSUEANCE  579 

assured  in  a  policy,  whether  on  British  or  foreign  ships  and  goods,  which 
does  not  aver  want  of  interest,  can  prove  an  interest  in  the  thing  insured, 
such  poHcy  is  void  {Cousins  v.  Nantes,  1811,  3  Taun.  513;  12  K.  K. 
696) ;  and  consequently  every  wagering  policy  must  show  on  its  face 
that  it  is  such,  or  it  will  be  void  (Arnould,  313).  A  statute  of  1845 
(8  &  9  Vict.  c.  109)  provided  generally  that  all  contracts  by  way  of  gaming 
or  wagering  should  be  void  (s.  18),  and  under  the  Declaration  of  Paris  in 
1856  the  use  of  privateers  in  war  was  abolished.  The  present  Act  declares 
all  gaming  and  wagering  policies  void  (s.  4  (1)),  and  a  policy  is  declared 
to  be  gaming  or  wagering  where  (a)  the  assured  has  not  an  insurable 
interest,  and  the  contract  is  entered  into  with  no  expectation  of  acquir- 
ing such  interest,  or  (h)  where  it  is  expressed  to  be  made  on  ships  or 
goods,  "interest  or  no  interest,"  or  "without  further  proof  of  interest 
than  this  policy,"  or  "  without  benefit  of  salvage  to  the  insurer  "  (s.  4  (1) 
and  (2),  reaffirming  sec.  1  of  the  Act  of  1746 ;  Lowry  v.  Bourdieu,  1780, 
2  Doug.  468,  policy  on  bond  given  by  the  captain  of  a  ship;  Kulen 
Kemp  V.  Vigne,  1786,  1  T.  R.  304;  1  E.  E.  205,  policy  on  money 
expended  in  reclaiming  ship  and  cargo  after  capture ;  Murphy  v.  Bell, 
ante,  policy  on  goods);  and  "goods"  include  profits  and  commissions 
{Smith  V.  Reynolds,  1856,  1  H.  &  K  221 ;  De  Mattos  v.  North,  1868, 
L.  E.  3  Ex.  185  ;  Allkins  v.  Jupe,  1877,  2  C.  P.  D.  375  ;  Berridge  v.  Man 
On  L  C,  1887,  18  Q.  B.  D.  346) ;  although  the  words  "  without  benefit 
of  salvage  "  are  inserted  by  the  insurer  without  the  instructions  of  the 
assured  {Mortimer  v.  Broadwood,  1869,  17  W.  E.  653);  and  "honour" 
policies  are  thus  void  {Eoddich  v.  Mutual  Indemnity  M.  M.  I.  C,  [1895] 
2  Q.  B.  380).  The  Act  adds  a  proviso  that  where  there  is  no  possibility 
of  salvage  a  policy  may  be  effected  without  benefit  of  salvage  to  the 
insurer  (s.  4  (2)).  The  Court  cannot  ignore  the  illegality  although  the 
parties  do  not  raise  it  {Gedge  v.  Boyal  Exchange  A.  C,  [1900]  2  Q.  B. 
214;  5  C.  C.  229).  It  is  suggested  that  a  valued  policy  may  be  void 
by  way  of  gaming  and  wagering  for  enormous  disproportion  between 
the  real  value  of  the  thing  insured  and  the  valuation  (De  Hart  and 
Simey,  8,  citing  Herring  v.  Janson,  1895,  1  C.  C.  178). 

(3)  The  various  kinds  of  insurable  interest  may  be  considered  under 
the  heads  of  the  subjects  of  insurance  before  mentioned,  viz.  {a)  ship, 
(h)  freight,  (c)  goods,  {d)  profits,  and  (e)  liabilities. 

{a)  Ship. — The  following  persons  have  an  insurable  interest  in  the 
ship :  shipowners  whether  they  are  registered  or  not,  equitable  as  well 
as  legal  (M.  S.  A.,  1894,  s.  57 ;  Chasteauneuf  v.  Capeyron,  1882,  7  App. 
Cas.  127,  under  the  former  M.  S.  A.),  even  though  they  let  their  ship  to 
a  charterer  who  makes  himself  responsible  for  her  full  value  {ffohbs  v. 
Hannam,  1811,  3  Camp.  93  ;  13  E.  E.  764),  or  one  part  owner  leases  her 
to  another  part  owner  who  makes  himself  liable  for  damage  to  her  (so 
held  in  United  States,  Oliver  v.  Greene,  1807,  3  Mass.  133);  and  a  part 
owner  who  has  paid  for  the  whole  ship  which  was  registered  half  in  his 
name  and  half  in  that  of  his  co-owner,  and  by  his  authority  insures  her 
for  her  full  value,  has  an  insurable  interest  in  the  whole  ship  {Prov. 
I.  C.  of  Canada  v.  Leduc,  1874,  L.  E.  6  P.  C.  224).  Charterers  can  insure 
a  ship  if  they  have  contracted  to  pay  for  her  in  case  of  loss  {Oliver  v. 
Greene,  above),  or  if  they  have  undertaken  to  insure  her  (so  held  in 
United  States,  Bartlett  v.  Walter,  1816,  13  Mass.  267);  as  also  can 
vendors  of  a  ship  if  they  assume  a  risk  in  connection  with  her  {Reed  v. 
Cole,  1764,  3  Burr.  1512)  ;  mortgagors  (  Ward  v.  Beck,  1863,  32  L.  J.  C.  P. 
113;  The  Innisfallen,  1866,  L.  E.  1  Ad.  &  Ec.  72);  mortgagees  {Irving 
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V.  Richardson,  1831,  2  Barn.  &  Adol.  193;  M.  I.  A.,  s.  14);  bottomry 
bondholders  {ibid.,  s.  10);  and  creditors  such  as  necessary  men  (see 
Necessaries,  Ship's). 

{h)  Freight. — Primd  facie  shipowners  alone  have  an  insurable  interest 
in  freight  {q.v.)  {Camden  v.  Anderson,  1794,  5  T.  E.  709),  and  advances 
on  account  of  freight  subject  to  risk  of  voyage  {Hall  v.  Janson,  1855, 
4  El.  &  Bl.  500) ;  or  assignees  of  the  ship  {Morrison  v.  Parsons,  1810, 
2  Taun.  407;  11  K.  E.  622);  but  charterers  can  insure  freight  if  they 
recharter  the  ship  or  put  her  up  as  a  general  ship,  or  if  they  carry  their 
own  goods,  they  can  insure  the  profit  they  expect  to  make,  and  their 
insurable  interest  extends  to  the  full  amount  of  the  freight  and  not 
merely  to  the  excess  of  that  freight  over  what  they  have  to  pay  the 
shipowner  (Arnould,  262).  Charterers  may  also  insure  dead  freight 
which  they  are  liable  to  pay  under  the  charter-party  {Puller  v.  Staniforth, 
1809,  11  East,  232 ;  10  E.  E.  486),  and  also  the  advance  freight  (see 
Freight),  for  it  is  at  their  risk ;  and  a  person  has  an  insurable  interest 
if  he  advances  freight,  in  so  far  as  it  is  not  repayable  in  case  of  loss 
(M.  I.  A.,  s.  12).  Assignees  of  freight  have  an  insurable  interest  in  it, 
and  if  making  advances,  in  them  also  {Lindsay  v.  Gihbs,  1856,  22  Beav. 
522 ;  52  E.  E.  1209  ;   Willis  v.  Palmer,  1859,  7  C.  B.  K  S.  340). 

(c)  Goods. — Generally  the  insurable  interest  in  goods  vest  in  the 
person  who  has  the  right  of  property  (Arnould,  282) ;  but,  though  "  risk 
and  property  generally  go  together,  they  are  not  necessarily  associated, 
and  the  risk  only  will  suffice  to  bear  the  insurance "  (Blackburn,  J., 
Lloijd  V.  Spence,  1872,  L.  E.  7  Q.  B.  299  ;  Lord  O'Hagan,  Anderson  v. 
Morice,  1876,  1  App.  Cas.  742).  Shippers  of  goods  have  an  insurable 
interest  if  they  take  the  risk  of  goods  shipped  by  them.  "  The  fact  of 
a  person  being  named  as  shipper  (or  assignee)  in  the  bill  of  lading  is 
primd  facie  evidence  of  insurable  interest,  but  is  not  conclusive  of  the 
point ;  if  he  is  really  only  an  agent  and  nothing  more,  i.e.  has  made  no 
advances  and  has  no  liens  against  the  shipped  goods,  he  has  no  insur- 
able interest.  A  mere  agent  without  possession  or  lien  does  not  have 
insurable  interest  to  the  extent  of  the  value  of  the  goods  simply  because 
his  name  appears  in  the  bill  of  lading,  and  not  his  principal's,  and  the 
general  rule  is  that  to  constitute  an  interest  insurable  against  a  peril  it 
must  be  an  interest  such  that  the  peril  would  by  its  proximate  effect 
cause  damage  to  the  assured "  (Willes,  J.,  Seagrave  v.  Union  M.  I.  C, 
1866,  L.  E.  1  C.  P.  305). 

Purchasers  have  an  insurable  interest  in  goods  if  the  shipment  be  at 
their  risk,  e.g.  f.  o.  b.  {q.v.)  even  though  the  goods  are  consigned  to  the 
vendors  and  the  bills  of  lading  are  to  be  retained  by  them  till  the 
purchase  money  be  paid  {Inglis  v.  Stoch,  1885,  10  App.  Cas.  270).  If 
a  seller  exercises  his  right  to  stop  goods  in  transitu  (see  Stoppage 
in  Transitu)  after  the  property  in  them  has  passed,  the  purchaser's 
insurable  interest  continues,  for  stoppage  in  transitu  does  not  rescind 
the  contract  but  only  revests  the  lien  (Lord  Blackburn,  Kemp  v.  Falk, 
1882,  7  App.  Cas.  581).  Where  by  the  terms  of  the  contract  the 
property  in  the  goods  passes  to  the  purchaser,  or  where  he  takes  upon 
himself  the  risk  in  connection  with  them,  the  purchaser  and  not  the 
seller  has  an  insurable  interest  in  them  {Joyce  v.  Swann,  1864,  17  C.  B. 
N.  S.  84 ;  Seagrave  v.  Union  M.  I.  C,  ante).  The  fact  of  the  existence 
of  a  contract  to  buy,  even  though  the  property  in  the  goods  has  not 
passed,  is,  it  seems,  enough  to  give  the  intending  purchaser  an  insurable 
interest  (Willes,  J.,  ibid.),  and  where  the  buyer  of  goods  insures  them  he 
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has  an  insurable  interest  although  he  might,  at  his  election,  have  rejected 
the  goods  or  have  treated  them  as  at  the  seller's  risk  by  reason  of  the 
latter's  delay  in  making  delivery  or  otherwise  (M.  I.  A.,  s.  7).  An 
agreement  to  purchase  followed  by  specific  appropriation  by  the  vendor 
of  a  particular  cargo  and  acceptance  of  it  by  the  vendee  gives  the  latter 
an  insurable  interest  (Sjjarkes  v.  Marshall,  1836,  2  Bing.  N".  C.  761  ;  42 
R.  R.  725);  and  the  property  may  pass  and  the  contract  be  complete 
although  the  price  has  not  been  definitely  settled  {Joyce  v.  Sivann,  ante). 
But  unless  the  contract  be  complete  there  is  no  insurable  interest  in  the 
buyer  {Anderson  v.  Morice,  ante).  Under  a  sale  of  goods  c.  f.  L,  where 
insurance  for  5  per  cent,  over  nett  amount  was  to  be  effected  by  sellers 
for  account  of  buyers,  and  the  sellers  after  the  sale  effected  a  policy  for 
a  larger  amount  and  gave  the  policy  and  shipping  documents  to  the 
buyers  for  the  price,  the  buyers  were  held  entitled  to  retain  the  balance 
of  the  insurance  over  the  amount  of  a  loss  happening  under  the  policy 
for  their  own  use  {Lanclaiier  v.  Asser,  [1905]  2  K.  B.  184).  Carriers, 
warehousemen,  trustees,  bankrupts  in  possession  of  after-acquired 
property  by  leave  of  their  assignees,  consignees,  factors,  agents, 
mortgagors,  and  mortgagees  may  all  have  an  insurable  interest  in 
goods  (Willes,  J.,  Seagraves  Case,  ante). 

{d)  Profits. — A  shipowner  has  an  insurable  interest  in  the  profits 
which  he  expects  to  make  on  a  voyage  by  a  cargo  which  he  intends 
to  ship,  and  so  has  a  charterer.  "  Profits  may  be  insured  on  the  ground 
that  they  form  an  additional  part  of  the  value  of  the  goods  in  which  the 
plaintiff'  has  already  an  interest "  (Parke,  B.,  Stockdcde  v.  Dunlop,  1840, 
6  Mee.  &  W.  224;  55  R.  R.  592;  Lord  Ellenborough,  %re^  v.  Glover, 
1812,  16  East,  218;  13  R.  R.  801).  Two  conditions  must  be  complied 
with  in  order  to  recover  under  a  policy  on  profits — {a)  the  goods  on  which 
the  profits  are  expected  must  legally  belong  to  the  assured,  i.e.  by  a  valid 
contract  {Stockdale  v.  JJunlop,  ante) ;  (h)  it  must  be  shown  that  profits 
would  have  been  made  on  the  goods  if  they  had  arrived  {Hodgson  v. 
Glover,  1805,  6  East,  316;  8  R.  R.  495).  The  goods  from  which  the 
profits  are  expected  must  also  generally  be  shown  to  have  been  exposed 
to  the  perils  in  the  policy,  unless  the  policy  expressly  covers  profit  on 
goods  not  actually  put  on  board,  but  only  ready  and  contracted  to  be  so ; 
and  by  so  wording  the  policy,  a  person  buying  goods  of  another  which 
are  to  arrive,  and  afterwards  contracting  to  sell  them  to  a  third  party  at 
a  profit,  can  insure  such  profit  {M'Swiney  v.  Roy.  Ex.  A.  C,  1850,  4  Q.  B. 
646 ;  Halhead  v.  Young,  1856,  6  El.  &  Bl.  312).  In  the  United  States 
it  is  not  necessary  to  show  that  there  would  actually  have  been  a  profit 
in  order  to  constitute  an  insurable  interest,  though  the  assured  must 
have  an  interest  in  the  thing  from  which  the  profit  is  to  be  derived 
(Phillips,  318  and  319,  quoting  decisions).  The  law  with  regard  to 
commissions  is  the  same,  except  that  the  insurable  interest  does  not 
depend  on  the  ownership  of  the  goods,  but  upon  the  control  or  sale 
of  them  {King  v.  Glover,  1806,  2  Bos.  &  P.  K  R.  206;  9  R.  R.  638,  com- 
missions of  a  captain  of  an  African  trader).  A  policy  made  by  insurance 
brokers  to  cover  commissions  and  brokerage  which  they  and  other 
persons  (the  managing  owner  of  the  ship)  expected  they  would  continue 
to  earn,  has  been  held  void  for  want  of  insurable  interest  {Buchanan  v. 
Faher,  1899,  4  C.  C.  223);  but  one  on  disbursements  made  in  expecta- 
tion of  earning  freight  is  good  {Lawthcr  v.  Black,  1900,  6  C.  C.  5,  196 ; 
17  T.  L.  R.  597);  and  there  may  be  a  policy  on  advances  for  ship's 
benefit  {Bice  v.  Maritime  C.  C.,  [1901]  2  K.  B.  412).      Where  agents  for 
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a  foreign  ship  who  insured  for  a  named  voyage  their  disbursements 
against  the  risk  of  total  and  constructive  total  loss  of  ship  only  by 
perils,  which  included  perils  of  the  seas,  and  the  shipowners  were 
largely  in  debt  to  them  for  advances  for  ship's  disbursements  made  for 
the  particular  voyage  and  on  previous  occasions,  and  the  ship  by  sea 
perils  became  a  constructive  total  loss,  though  she  reached  her  port 
of  destination,  it  was  held  that  the  agents  had  an  insurable  interest 
in  the  ship  to  the  extent  of  the  unsatisfied  balance  of  their  advances 
{Moran  v.  Uzielli,  [1905]  2  K.  B.  555 ;  and  see  Roddick  v.  Indemnity 
Mnt.   M,  I.  a,  [1895]  2  Q.  B.  380). 

(e)  Liabilities. — These  include  the  liability  of  a  sliipowner,  charterer, 
above  mentioned  (see  p.  578)  for  damage,  and  that  of  a  carrier  or 
other  bailee  for  the  goods  put  in  his  charge  (M.  I.  A.,  s.  14  (2) ;  Crowley 
V.  Cohen,  1832,  3  Barn.  &  Adol.  478;  37  E.  E.  472;  Jo2/ce  v.  Kennard, 
1871,  L.  E.  7  Q.  B.  78 ;  Stephens  v.  Australasian  I.  C,  1872,  L.  E.  8  C.  P. 
18;  Tate  v.  Hyslop,  1885,  15  Q.  B.  D.  368). 

(4)  Where  there  is  no  Interest. — As  already  stated,  an  insurable  interest 
is  necessary  for  a  valid  insurance ;  thus  a  person  cannot  insure  ship,  goods, 
or  freight  which  do  not  belong  to  him,  or  in  connection  with  which  he 
takes  no  risk,  and  he  cannot  insure  freights  or  goods  which  are  not 
his  (M.  I.  A.,  s.  6  (1)).  A  bill  of  exchange  drawn  on  shipowners  to 
cover  money  borrowed  for  the  ship's  use  in  a  foreign  country  does  not 
give  the  acceptor  an  insurable  interest  in  the  ship,  for  it  gives  no  lien 
{Tasker  v.  Scott,  1815,  6  Taun.  233;  16  E.  E.  608);  nor  do  bills  payable 
on  a  certain  contingency,  e.g.  so  many  days  after  a  ship's  arrival  outwards 
{Palmer  v.  Pratt,  1824,  2  Bing.  185 ;  27  E.  E.  583).  A  mere  expecta- 
tion of  benefit  or  loss  will  not  constitute  an  insurable  interest.  Thus 
captors  have  an  insurable  interest  in  any  enemy's  ships  of  which  they 
make  a  prize  in  time  of  war,  under  a  Prize  Act  vesting  the  property 
therein  in  them  after  condemnation,  subject  to  the  right  of  the  Crown 
to  release,  and  of  the  Prize  Court  to  restore,  them  {Stirling  v.  Vanghan, 
1809,  11  East,  619;  11  E.  E.  276);  but  they  have  no  insurable  interest 
in  ships  taken  otherwise  unless  they  declare  that  interest  to  be  in  the 
Crown  {Lncena  v.  Craufurd,  1806,  2  Bos.  &  P.  N.  E.  280;  6  E.  E.  623), 
or  in  themselves  if  they  are  liable  to  have  to  restore  the  captured 
property  with  the  costs  and  charges  accruing  thereto  {Boehm  v.  Bell, 
1799,  8  T.  E.  154;  4  E.  E.  620;  Routh  v.  Thompson,  1809,  11  East,  428 ; 
10  E.  E.  539);  and  Lord  Mansfield's  former  opinion  that  "possession  of 
a  captured  ship  coupled  with  the  expectation  of  future  benefit  founded 
on  the  contingency  of  a  future  grant  from  the  Crown,  but  warranted  by 
universal  practice,  amounts  to  an  insurable  interest "  {Le  Cras  v.  Hnghes, 
1782,  3  Doug.  81,  Omoa  Case),  has  been  held  to  be  unsound  {Lucena  v. 
Craufurd,  ante).  Similarly  the  expectation  of  a  bounty  which  by  a 
French  law  was  payable  by  the  French  Government  to  whalers  fishing 
in  the  Pacific  or  south  of  Cape  Horn  within  lat.  62°,  at  least  if  they 
returned  with  half  their  burden  in  cargo  or  after  sixteen  months'  navi- 
gation, was  held  not  to  be  insurable  {Devaux  v.  Steele,  1840,  6  Bing.  N.  C. 
358;  5/  E.  E.  818);  and  so  a  policy  on  commissions  valued  at  £1000 
to  arise  upon  the  sale  in  Dublin  of  produce  to  be  shipped  at  Jamaica  for 
the  homeward  voyage  of  a  ship  insured  for  a  round  voyage  from  Bristol 
to  St.  Thomas,  Jamaica,  and  Dublin,  was  held  to  be  void,  on  the  ship 
being  captured  between  St.  Thomas  and  Jamaica  but  being  released  and 
coming  home  in  ballast  because  she  found  no  cargo  at  Jamaica,  as  being 
"  an  insurance  of  the  expectation  of  an  expectation  "  with  no  interest  ever 
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on  board  {Knox  v.  Wood,  1808,  1  Camp.  543 ;  10  R  K.  746).  Another 
insurance  which  is  void  for  want  of  a  legal  interest  is  a  policy  on  the 
the  property  of  alien  enemies,  i.e.  subjects  of  a  foreign  State  at  war  with 
that  of  the  insurer  (see  post,  Warranties — Legality). 

The  insurable  interest  of  the  assured  in  the  subject-matter  insured 
must  be  existing  at  the  time  of  the  loss,  but  need  not  exist  at  the  time 
of  making  the  policy  (M.  I.  A.,  s.  6  (1) ;  Loiver  Rhine,  etc.,  I.  A.  v.  Sedgivick, 
1898,  14  T.  L.  E.  226).  Thus  if  the  interest  be  declared  to  be  in  three 
persons  as  part  owners  of  a  ship,  and  before  the  loss  one  of  them  has- 
transferred  his  share  to  one  of  the  others,  it  has  been  held  that  there 
was  no  interest  in  them  jointly  {Powles  v.  Innes,  1843, 11  Mee.  &  W.  10 ; 
63  E.  E.  496).  If,  however,  the  thing  is  insured  "  lost  or  not  lost,"  the 
assured  may  recover  though  he  has  not  acquired  his  interest  till 
after  the  loss,  unless  at  the  time  of  effecting  the  policy  he  was  aware 
of  the  loss  and  the  insurer  was  not  (M.  I.  A.,  s.  6  (1) :  and  see  Lost  or 
NOT  Lost).  If  an  assured  has  no  interest  at  the  time  of  loss  he  cannot 
acquire  interest, by  any  act  or  election  after  he  is  aware  of  the  loss  {ibid., 
s.  6  (2)).  An  apparent  example  of  his  doing  so  is  where  he  declares 
a  loss  on  a  policy  which  has  been  already  effected  on  goods  and  ships- 
"  to  be  declared  and  valued  hereafter,"  when  he  may  declare  the  subject 
to  which  the  policy  is  to  apply  either  before  or  after  loss,  and  appropriate 
the  loss  thereto  {Harman  v.  Kingston,  1811,  3  Camp.  150;  13E.  E.  775; 
Kewley  v.  By  an,  1794,  2  Black.  (H).  343 ;  3  E.  E.  408) ;  but  in  such  a  case 
the  assured  has  an  insurable  interest  at  the  time  of  loss,  though  it  is  not 
complete  till  the  subject  is  specified. 

(5)  A  defeasible  interest  is  insurable,  and  so  is  a  contingent  interest 
(M.  I.  A.,  s.  7).  Thus  the  interest  of  a  captor  in  his  prize  is  insurable, 
though  it  may  be  defeated  by  the  Crown  releasing  it  or  the  Prize  Court 
restoring  it  {ante) ;  and  where  a  ship  does  an  illegal  act  for  which  she 
is  liable  to  seizure  and  forfeiture  by  her  Government,  her  owner  has  an 
insurable  interest  in  her  till  seizure  takes  place  {Fipon  v.  Cope,  1808, 

I  Camp.  434;  10  E.  E.  720);  so  held  in  the  United  States  (  Wilkes  Y.People's 
I.  C,  1859,  19  K  Y.  184).  "An  inchoate  interest,  though  imperfect 
till  a  given  contingency  shall  take  place,  is  nevertheless  insurable'^ 
{Lucena  v.  Craufurd,  ante ;  and  see  De  Hart  and  Simey,  10).  Thus  where 
a  loss  of  freight  took  place  under  a  time  policy  which  must  have 
expired  before  the  voyage  could  be  completed  and  the  freight  earned, 
it  was  held  to  be  covered,  such  freight  being  insurable  though  inchoate 
{Michael  v.  Gillespy,  1857,  3  C.  B.  N.  S.  627).  Similarly  executors  have 
an  insurable  interest  before  probate  is  granted  to  them  (Lord  Ellen- 
borough,  Stirling  v.  Vaughan,  1809,  11  East,  629;  11  E.  E.  276). 

(6)  A  partial  interest,  of  any  nature,  is  insurable  (M.  I.  A.,  s.  8). 
Thus  owners  of  shares  in  ships  may  insure  them  {Powles  v.  Innes,  1843, 

II  Mee.  &  W.  10;  63  E.  E.  496;  Prov.  I.  C.  of  Canada  v.  Leduc,  1874, 
L.  E.  6  P.  C.  224) ;  a  person  having  several  interests  in  cargo,  viz.,  as 
partner  to  the  extent  of  ^^,  as  consignee  of  the  whole,  and  as  having  a 
lien  on  the  whole  for  advances,  can  insure  it  all  on  his  own  account 
{Carruthers  Y.  Sheddon,  1815,  6  Taun.  14);  and  an  assured  can  insure 
part  of  his  interest  or  the  whole  of  his  interest  for  only  part  of  a  risk 
{Taylm-  v.  Wilson,  1812,  15  East,  324;  13  E.  E.  488).  A  shareholder 
in  a  company  laying  an  Atlantic  cable  has  an  insurable  interest  in  the 
adventure  {Wilson  v.  Jones,  1867,  L.  E.  2  Ex.  139). 

(7)  Other  Interests. — The  insurer  under  a  contract  of  marine  insurance 
has  an  insurable  interest  in  his  risk,  and  may  reinsure  in  respect  of  it 
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(M.  I.  A.,  s.  9  (1)),  and  such  a  contract  of  insurance  is  called  a  reinsur- 
ance, but  unless  the  policy  provides  otherwise  the  original  assured  has 
no  right  or  interest  in  respect  of  such  reinsurance  {ihicl.  (2)) ;  so  has  a 
lender  on  bottomry  and  respondentia  {q.v. ;  M.  I.  A.,  s.  10).  A  reinsur- 
ance "  to  pay  as  may  be  paid  on  original  insurance  "  gives  the  under- 
writer the  right  to  recover  only  such  sums  as  he  may  be  legally  obliged 
to  pay  on  the  original  policy  {U.  K.  Mutual  S.  S.  A.  A.  v.  Boulton,  1898, 
3  C.  C.  330 ;  Chippendale  v.  Holt,  1895,  12  T.  L.  E.  50 ;  and  see  Nehon  v. 
Empress  Ass.  Corp.,  [1905]  2  K.  B.  281).  Payment  to  the  original  assured 
is  not  a  condition  precedent  to  recovering  on  the  reinsurance  (In  re 
Uddystone  M.  I.  C,  [1892]  2  Ch.  423).  The  master  has  an  insurable 
interest  in  respect  of  his  wages,  personal  effects  on  board,  commission 
and  share  of  the  ship  or  cargo  (Ditff  v.  Mackenzie,  3  C.  B.  N.  S.  16 ; 
Hai'Mns  v.  Tioizell,  1858,  5  El.  &  Bl.  883 ;  King  v.  Glover,  1806,  2  Bos. 
&  P.  N.  Pt.  206 ;  9  R.  P.  638) ;  and  the  mate  and  seamen  were  formerly 
held  to  have  an  insurable  interest  in  goods  bought  with  their  wages 
and  shipped  as  merchandise,  but  not  in  their  wages  or  an  expected 
share  in  the  proceeds  of  the  voyage  {Webster  v.  De  Tastet,  1797,  7  T.  R. 
157;  4  R.  R.  402;  The  Lady  Durham,  1835,  3  Hag.  Adm.  201).  Since 
these  decisions,  however,  the  old  principle  that  freight  is  the  mother  of 
wages,  i.e.  that  no  wages  were  earned  unless  the  freight  be  earned,  has 
been  abolished ;  and  with  it  has  gone  the  only  reason  (public  policy) 
for  making  seamen's  wages  uninsurable,  and  the  Act  accordingly  declares 
that  the  master  or  any  member  of  the  crew  of  a  ship  has  an  insurable 
interest  in  respect  of  his  wages  (s.  11). 

The  assured  has  an  insurable  interest  in  the  charges  of  any  insurance 
which  he  has  effected  (M.  I.  A.,  s.  13;  Glaser  v.  Cowie,  1813,  1  M.  &  S. 
52);  he  has  also  an  insurable  interest  in  the  solvency  of  his  under- 
writer, but  owing  to  double  insurance  this  is  never  resorted  to  (Arnould, 
325 ;  Phillips,  205). 

(8)  The  extent  of  insurable  interest  in  a  thing  insured  is  determined 
by  the  gross  and  not  the  net  interest  of  the  assured  therein,  and  in  some 
cases  he  may  insure  to  cover  other  interests  than  his  own.  Thus  a 
mortgagor  has  an  interest  in  the  full  value  of  the  thing  insured,  and  not 
merely  in  the  excess  of  its  value  over  the  mortgage  debt,  for  even  if  it 
were  lost  he  would  still  be  liable  therefor  (M.  I.  A.,  s.  14  (1) ;  Alston  v. 
Campbell,  1779,  4  Bro.  P.  C.  476 ;  2  E.  R.  325) ;  and  a  transfer  of  a  ship 
absolute  in  form  may  be  shown  to  be  meant  only  as  a  security,  and  so 
not  to  deprive  its  owner  of  his  insurable  interest  (Gardner  v.  Cazenove, 
1856,  1  H.  &  N.  423;  Ward  v.  Beck,  1863,  32  L.  J.  C.  P.  113).  A 
mortgagee  has  an  interest  in  the  amount  of  his  mortgage;  and  if  he 
insures  in  his  own  name  to  cover  the  mortgagor's  interest  as  well  as  his 
own,  he  may  have  an  interest  in  respect  of  the  value  of  the  whole  ship, 
and  can  recover  the  whole  under  a  policy  on  "  ship,"  though  he  will  then 
hold  the  surplus  beyond  his  debt  as  trustee  for  the  mortgagor  (Irving  v. 
Richardson,  1831,  2  Barn.  &  Adol.  193 ;  36  R.  R.  541 ;  Smith  v.  Lascclles, 
1788,  2  T.  R.  187 ;  1  R.  R.  457 ;  M.  I.  A.,  s.  14  (2)).  For  the  mutual 
rights  of  a  mortgagor  and  mortgagee  of  a  ship  in  respect  of  the  policies 
of  insur^tnce  effected  on  her,  and  an  assignee  of  these  policies,  see  Siuan 
V.  Maritime  I.  C,  1907,  1  K.  B.  116.  A  policy  of  insurance  being  an 
independent  security  for  the  mortgage  debt,  one  mortgagee  can  recover 
from  the  underwriters  the  amount  of  a  particular  average  loss  without 
being  bound  to  apply  the  money  in  paying  for  the  repairs  (ibid.).  A 
charterer's  interest  in  a  ship  can  be  covered  by  a  policy  taken  out  by 
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brokers  instructed  to  do  so  by  agents  for  the  shipowners,  but  an  inten- 
tion that  it  should  be  covered  by  the  insurance  must  be  shown  {Boston 
Fruit  Co.  V.  Brit,  and  For.  M.  I.  C,  [1905]  1  K.  B.  637 ;  [1906]  A.  C. 
336).  Where  plaintiffs,  shipowners,  had  an  interest  in  the  nature  of 
freight  in  certain  parcels  of  goods  insured  as  freight  by  a  freight  policy, 
and  also  in  those  same  goods  as  owners  insured  by  a  separate  policy, 
and  there  were  separate  valuations  of  these  interests,  the  expenses  of 
forwarding  the  goods,  which  the  ship  was  prevented  by  a  peril  of  the  sea 
from  carrying,  were  apportioned  between  the  two  policies,  and  no  more 
could  be  recovered  {Popham  v.  St.  Petershurg  I.  C.  (No,  2),  10  C.  C.  276). 
Under  another  policy,  made  by  the  same  shipowners,  on  different  goods 
by  the  ship  mentioned  in  the  previous  case,  where  by  the  bills  of  lading 
the  freight  upon  them  was  payable  on  the  discharge  of  the  goods  in  the 
port  of  departure  if  the  ship  was  prevented  from  reaching  her  destina- 
tion, and  the  goods  were  so  discharged  and  afterwards  forwarded  to  their 
destination,  the  assured  were  held  entitled  to  recover  the  forwarding  charges 
without  deduction  for  the  freight  payable  at  the  port  of  departure  (ibid.). 
So  a  consignee  who  has  an  interest  in  a  consignment  may  insure  for  the 
benefit  of  other  persons  interested  as  well  as  himself,  and  if  so  can  insure 
up  to  the  full  value  of  his  and  their  interests  in  the  consignment,  though 
he  insures  in  his  own  name  only  (M.  I.  A.,  s.  14  (2),  embodying  Fbsworth  v. 
Alliance  M.  I.  C,  1873,  L.  E.  8  C.  P.  596;  Bovill,  C.J.,  and  Denman,  J.) ;  the 
United  States  law  is  the  same  {De  Forest  v.  Fulton  I.  C,  1828, 1  Hall,  84). 
In  order  to  have  an  "interest"  in  a  consignment  the  consignee  must 
have  made  advances  or  accepted  bills  against  it,  or  have  been  instructed 
to  sell  it  on  commission,  or  have  a  general  balance  against  the  consignor 
(Arnould,  292-295 ;  Phillips,  309  et  seq. ;  Godin  v.  London  Ass.  Co.,  1758, 
1  Burr.  489;  Carruthers  v.  Sheddon,  1815,  6  Taun.  14;  Hill  v.  Secret  an, 
1798,  1  Bos.  &  Pul.  315;  4  E.  E.  806;   Wolff  v.  Horncastle,  ibid.  316; 

4  E.  E.  808).  A  pledgee  of  the  bill  of  lading  from  the  consignee  as 
security  for  advances  has  an  insurable  interest,  and  may  sue  in  his  own 
name  on  a  policy  made  under  his  instructions,  "for  account  of  whom 
it  may  concern,"  and  deposited  with  him  as  an  additional  security 
(Sutherland  v.  Pratt,  1843,  12  Mee.  &  W.  16 ;  67  E.  E.  238). 

"  Naked "  consignees,  i.e.  who  have  no  lien  on  the  consignment  for 
advances  and  are  not  intrusted  with  it  for  sale  on  commission,  may  only 
insure  in  their  own  names  on  behalf  of  the  consignors  who  may  have 
previously  authorised  it,  or  afterwards  ratify  it,  but  not  otherwise 
{Li/.cena  v.  Craufurd,  ante,  Lawrence,  J.,  307;  Arnould,  291).  Trustees 
being  legal  owners  have  an  insurable  interest  to  the  full  value  of  the 
thing  insured  {Lucena  v.  Craufurd,  ante  ;  Waters  v.  Monarch  Life  A.  C, 
1856,  5  EL  &  Bl.  870). 

The  owner  of  insurable  property  still  has  an  insurable  interest  in  it 
to  its  full  value  although  some  third  person  may  have  agreed  to  indem- 
nify him  in  case  of  loss  (M.  I.  A.,  s.  14  (3)).  Thus,  a  shipowner  can 
insure  his  ship  for  her  full  value  though  he  has  let  her  to  another 
person  who  makes  himself  responsible  for  her  full  value  {Hobbs  v. 
Hannam,  1811,  3  Camp.  93;  13  E.  E.  764).  So  a  person  who  has 
intrusted  goods  to  a  carrier  or  warehouseman  who  undertakes  the  same 
responsibility,  can  insure  them  (Boehm  v.  Combe,  ante ;  London,  Liver- 
pool and  Globe  Lnsur.  Co.  v.  North  British  and  Mercantile  Lnsur.  Co.,  1877, 

5  Ch.  D.  569).  This  rule  holds  good  also  in  double  insurance  (see  post), 
which  takes  place  when  an  assured  insures  property  with  two  different 
insurers  on  the  same  subject,  the  same  risk,  and  the  same  interest 
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(Arnoiild,  330 ;  Phillips,  359).  In  each  case  the  assured  has  an  insur- 
able interest  to  the  full  value  of  the  subject  insured,  and  he  may  recover 
that  full  value  under  either  policy.  But  as  soon  as  he  has  recovered  the 
full  insurance  under  one  policy,  he  cannot  sue  on  the  other  policy  for 
more  than  the  excess  of  the  sum  insured  in  such  policy  over  the  sum 
insured  and  recovered  in  the  former  policy;  and  the  underwriters  on 
the  former  policy  are  entitled  to  a  pro  rata  contribution  from  those  in 
the  latter  policy,  and  thus  all  the  underwriters  contribute  to  the  pay- 
ment made  to  the  assured  proportionately  to  their  insurances.  If  a 
third  person  is  liable  to  the  assured  for  the  safety  of  the  goods,  then  the 
underwriter  on  them,  on  payment,  becomes  entitled  to  all  the  rights 
of  the  assured  against  such  third  person,  or  is  subrogated  to  him;  see 
Total  Loss,  post. 

(9)  Assignment  by  an  assured  of  his  interest  in  the  subject  of  insur- 
ance does  not  carry  with  it  assignment  of  the  assured's  rights  under  the 
policy  unless  there  is  an  express  or  implied  agreement  with  the  assignee 
to  that  effect  (M.  I.  A.,  s.  15).  A  policy  being  a  personal  contract  on 
the  part  of  the  underwriters  to  the  original  assured,  is  not  an  incident 
of  the  property  insured  ;  and  a  purchaser  of  the  subject  of  the  policy,  in 
order  to  obtain  the  benefit  of  it,  must  either  have  it  assigned  to  him,  or 
agreed  to  be  held  for  his  benefit  (Arnould,  174 ;  Phillips,  86  and  87). 
Thus  if  property  insured  is  sold  so  that  the  assured  retains  no  interest 
in  it,  and  a  loss  happens,  and  after  loss  the  policy  is  assigned  to  the  pur- 
chaser, the  assignment  is  ineffectual  because  it  conveys  no  insurable 
interest  {Lynch  v.  Dalzell,  1729,  4  Bro.  P.  C.  431 ;  2  E.  K.  292).  In 
order  that  a  policy  may  be  validly  assigned  before  loss,  and  the  assignee 
get  an  insurable  interest,  it  is  requisite  that  {a)  the  assignor  should  have 
an  interest  which  he  can  assign  under  the  policy,  {h)  the  risk  insured  in 
the  policy  must  be  continuing,  (c)  there  must  be  an  insurable  interest 
in  the  subject  of  the  policy  vested  in  the  assignee  and  exposed  to  the 
perils  during  the  risk  in  the  policy  (Arnould,  175).  Thus  where  a 
shipper  consigned  goods  to  persons  who  insured  "on  account  of  con- 
signor," and  then  assigned  the  bill  of  lading  of  the  goods  to  another 
person  before  the  insurance  was  made,  the  assignees  were  held  to  have  no 
insurable  interest ;  but  on  its  afterwards  appearing  that  the  bill  of  lading 
was  intended  not  as  an  assignment,  but  only  as  a  security,  the  consignee 
recovered  {Hibbert  v.  Carter,  1787,  1  T.  R.  745  ;  1  R.  R.  388 ;  Delamj  v. 
Stoddart,  1785,  ibid.  22 ;  1  R.  R.  139;  Powles  v.  Lnnes,  1843,  11  Mee.  & 
W.  10 ;  63  R.  R.  496);  and  unless  the  policy  be  assigned  or  be  agreed  to 
be  held  for  the  benefit  of  the  assignee  before  the  loss,  neither  party  can 
recover  {North  of  England  Oil  CaJce  Co.  v.  Archangel  M.  L.  C,  1875,  L.  R. 
10  Q.  B.  249).  This  rule,  however,  does  not  apply  to  a  transmission  of 
interest  by  operation  of  law,  namely,  by  death  or  bankruptcy,  when  the 
insurable  interest  vests  in  the  legal  representative  (M.  I.  A.,  s.  15). 

The  interest  of  the  assignee  and  assignor  under  the  policy  may  also 
be  modified  by  their  dealings  with  it ;  thus  if  a  policy  provide  for  return 
of  premium  (see  post)  at  an  intermediate  port,  and  the  cargo  insured 
is  sold  with  insurance  to  that  port  and  is  afterwards  lost,  the  assignee 
cannot-'recover,  for  lie  has  no  insurable  interest  after  that  port  {Lonides 
v.  Harford,  1859,  29  L.  J.  Ex.  36).  If  a  goods-owner  sells  a  cargo  for  less 
than  it  is  insured  for,  and  assigns  the  policy  only  to  a  partial  extent  to 
the  buyer,  he  cannot  recover  the  excess  of  the  insurance  from  the  under- 
writer, though  he  may  be  entitled  to  it  if  paid  by  the  underwriter  {Ralli 
V.  Univ,  M.  L  C,  1861,  31  L.  J.  Ch.  207  and  313). 


MAEINE  INSUEANCE  587 

(10)  Interest  of  Assured' s  Agents. — Besides  the  foregoing  different 
kinds  of  "assured"  who  can  enter  into  a  policy,  policies  can  also  be 
effected  by  agents  for  the  assured.  In  order  to  do  so,  agents  must 
have  an  authority  from  their  principals — express,  implied,  or  ratified. 
Express  authority  may  be  revoked  before  the  policy  is  signed,  though 
after  the  slip  is  executed  (see  post ;  Warwick  v.  Slade,  1811,  3  Camp. 
127 ;  13  E.  E.  772).  Implied  authority  is  possessed  by  a  partner,  who 
can  insure  partnership  property  on  behalf  of  the  firm  and  bind  his 
copartners    for    premiums    and    commission    {Hooper   v.   Lusby,    1814, 

4  Camp.  66),  but  not  by  a  part  owner,  though  he  is  the  ship's  husband 
{Bell  V.  Humphries,  1818,   2  Stark.   345;   French  v.  Backhouse,  1771, 

5  Burr.  2728 ;  RoUnson  v.  Gleadow,  1835,  2  Bing.  N.  C.  155 ;  42  E.  E. 
568),  nor  by  a  consignor  except  by  course  of  business  or  usage  of  trade 
to  that  effect ;  but  a  consignee  may  insure,  as  seen  above,  if  interested 
in  the  property  (Arnould,  138 ;  IVolffv.  Horncastle,  1798,  1  Bos.  &  Pul. 
316 ;  4  E.  E.  808),  and  a  general  agent  of  a  foreign  merchant  may  insure 
if  he  has  possession  of  it  with  a  general  authority,  and  discretion  as  to 
the  management  and  disposal  of  it  under  circumstances  in  which  his 
principal  cannot  instruct  him  (Phillips,  1864 ;  Arnould,  138,  293).  An 
agent  may  also  be  impliedly  authorised  to  insure  property  placed  in  a 
peculiar  situation,  e.g.  a  supercargo,  where  the  cargo  has  been  landed  and 
is  waiting  to  be  shipped  to  a  market  {De  Forest  v.  Fidton  I.  C,  1828, 

I  Hall,  N.  Y.  84;  Phillips,  1856),  or  a  prize  agent  empowered  to  send 
ships  home  {Bohertson  v.  Hamilton,  1811,  14  East,  522;  13  E.  E.  303), 
or  a  merchant  who  sends  back  goods  to  a  foreign  correspondent  of  whom 
he  has  ordered  them,  because  they  are  not  in  accordance  with  his  order 
{Cornwall  v.  IVilson,  1750,  1  Ves.  Sen.  511 ;  27  E.  E.  1173). 

A  ratified  authority  is  equal  to  a  prior  authority ;  and  if  the  principal, 
on  learning  that  an  agent  has  insured  his  property  without  orders,  adopts 
it,  it  is  the  same  as  if  he  had  ordered  it  himself,  e.g.  captor's  insurance 
on  behalf  of  the  Crown  ratified  by  the  Crown  {Bouth  v.  Thompson,  1811, 
13  East,  274;  10  E.  E.  539;  Stirling  v.  Vaughan,  1809,  11  ibid.  619; 

II  E.  E.  276);  or  that  of  a  clerk  of  a  foreign  consignee  ratified  by  his 
employer  {Barloio  v.  Leckie,  1819,  4  Moore  Ex.  8);  or  that  of  a  part 
owner  {Bobinson  v.  Gleadoiu,  above).  A  policy  made  by  an  agent,  in 
order  to  be  valid,  need  not  be  ratified  during  the  risk  by  a  principal,  nor 
before  the  latter  knows  of  the  loss  {Hagedorn  v.  Oliverson,  1814, 2  M.  &  S. 
485  ;  15  E.  E.  317 ;  Williams  v.  Mrth  China  I.  C,  1876, 1  C.  P.  D.  757 ; 
M.  I.  A.,  s.  86) ;  but  knowledge  of  what  has  happened  is  essential  to 
ratification ;  and  a  general  order  to  insure,  given  before  knowing  of 
a  particular  insurance,  but  not  received  by  the  person  making  the 
insurance  till  after  the  policy  has  been  made,  is  not  a  ratification  {Bell 
V.  Janson,  1813,  1  M.  &  S.  201).  Insurance  by  a  voluntary  agent  for 
another  person,  in  order  to  be  effectual,  must  be  intended  to  be  made 
on  behalf  of  some  person  capable  of  identification  and  responsible  to 
the  broker  for  the  premiums  which  the  broker  undertakes  to  pay  the 
underwriter  {Byas  v.  Miller,  1897,  3  C.  C.  39).    See  Broker  (Insurance). 

V.  Who  may  be  Insurers. 

Policies  of  marine  insurance  may  be  accepted,  or  undcrioritten  as 
it  is  called,  by  individuals,  partnerships  or  corporations,  mutual  insurance 
associations  or  clubs  of  shipowners,  or  agents. 

(1)  In  the  first  case  the  Lloyd's  policy  (see  post)  is  generally  used, 
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and  adapted  to  the  requirements  of  the  particular  insurance.  The 
underwriters  have  only  a  several  liability,  and  not  a  joint  one,  and 
each  is  not  liable  for  anything  beyond  his  own  subscription. 

(2)  In  the  second  case  a  joint  liability  is  created,  and  a  policy  much 
resembling  the  Lloyd's  policy  is  used  {Brett  v.  Beckwith,  1857,  26  L.  J. 
Ch.  130);  but  a  company  must  be  constituted  for  the  purpose  of  issuing 
marine  policies,  or  its  policies  will  be  invalid,  and  the  premiums  paid 
may  be  recovered  back  {Biirges  v.  Stock,  1862,  2  John.  &  H.  441 ; 
70  E.  R.  1131);  and  it  must  issue  them  in  the  prescribed  form  {Hanibro 
V.  Hull  &  Lo7idon  Fire  A.  C,  1858,  3  H.  &  N.  789). 

(3)  The  third  case  is  rather  anomalous.  In  order  to  give  a  wider 
protection  than  that  afforded  by  single  insurances,  associations  of  ship- 
owners were  formed  for  the  purpose  of  indemnifying  each  other  for 
losses  happening  to  their  ships;  but  owing  to  the  fact  that  until  1825 
only  an  individual  liability  could  be  undertaken  under  a  policy,  except 
in  the  case  of  the  Royal  Exchange  and  London  Assurance  Companies, 
these  associations  could  not  undertake  a  joint  liability,  and  consequently 
each  member  was  only  liable  as  if  he  had  been  a  separate  underwriter, 
namely,  to  the  extent  of  his  subscription  or  share.  This  characteristic, 
which  was  originally  compulsory  upon  them,  was  preserved  for  the  sake 
of  advantage  when  the  statutory  monopoly  of  joint  liability  enjoyed 
by  the  two  chartered  companies  was  abolished ;  and  until  1867  it  was 
considered  that  they  need  not  use  the  statutory  policy  or  be  incorporated. 
Thus  where  each  member  of  a  club  was  only  liable  for  the  sum  which 
he  had  underwritten,  and  the  policies  were  signed  by  all  the  members, 
each  of  whom,  in  proportion  to  the  amount  of  shipping  which  he  had  in 
the  club,  paid  a  certain  sum  which  formed  the  stock  of  the  society,  the 
policies  were  held  good  {Harrison  v.  Millar,  1796,  7  T.  R.  340?z.) ;  while 
where  a  company  of  shipowners  engaged  to  insure  each  other's  ships, 
covenanting  severally  and  not  jointly  to  pay  a  certain  sum  in  case  of 
loss  in  proportion  to  their  respective  shares,  but  in  case  of  insolvency 
of  any  member,  all  the  others  were  to  be  responsible,  the  policy  was 
held  invalid  {Lees  v.  Smith,  1797,  ibid.  338);  and  where  the  policy  was 
in  common  form  by  an  insurance  club,  by  the  rules  of  which  members 
were  not  responsible  for  each  other's  solvency,  it  was  held  valid,  though 
the  sums  for  which  they  undertook  the  risk  were  not  specified  on  the 
face  of  the  policy,  but  only  the  aggregate  sum  insured  by  them  all 
{Doivell  v.  Oliver,  1815,  4  Camp.  166).  Under  the  Companies  Acts  of 
1862  onwards  it  was,  however,  held  that  such  associations  must  be 
registered  as  companies  if  they  consist  of  more  than  twenty  persons, 
and  they  must  comply  with  the  requirements  of  the  statutory  policy 
{In  re  Arthur  Average  Association,  1875,  L.  R.  10  Ch.  542  ;  In  re  Paclstoiu 
Toted  Loss  Association,  1882,  20  Ch.  D.  137);  and  the  actual  sum 
insured  by  each  member  of  a  mutual  club  (unincorporated)  must  be 
set  out  in  the  policy.  The  liability  under  a  mutual  insurance  policy 
is  construed  to  be  a  several  and  not  a  joint  one,  unless  there  are  clear 
words  to  show  the  contrary. 

An  attempt  has  been  recently  made  to  make  the  members  of  a 
mutual ''club  (unincorporated,  being  less  than  twenty  persons)  jointly 
as  well  as  severally  liable,  from  the  fact  of  their  styling  themselves  a 
"  syndicate  reassured,"  and  accepting  policies  for  a  lump  sum  in  the  name 
of  their  manager,  with  fractional  proportions  of  that  amount  set  opposite 
the  names  of  the  members;  but  as  the  policy  was  expressed  in  the 
common  form  and  the  assurers  to  bind  himself,  each  for  his  own  part, 
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although  it  contained  a  special  clause  entitling  the  assured,  "  by  way  of 
security  for  the  performance  of  the  obligations  of  the  subscribing  under- 
writers and  each  and  every  of  them,"  to  the  benefit  by  way  of  charge 
upon  any  policies  of  reinsurance  effected  by  them,  it  was  held  that  on 
the  face  of  the  policy  the  contract  of  the  insurers  was  several  and  not 
joint,  and  they  were  only  liable  for  the  proportions  standing  opposite 
their  respective  names  {Tyser  v.  Shipoiuners'  Syndicate  (Beasmred),  [1896] 
1  Q.  B.  135 ;  Leo  S.  S.  Co.  v.  Cordery,  1896,  1  Com.  Cas.  379). 

In  the  case  of  mutual  clubs,  each  member  is  at  once  insurer  and 
assured :  insurer  in  respect  of  losses  of  other  members,  and  assured  in 
respect  of  his  own  {Zion  A.  C.  v.  TucJcer,  1883,  12  Q.  B.  D.  187,  Lord 
Esher,  M.R.).  The  policies  issued  by  mutual  insurance  clubs  need  not 
specify  a  premium,  for  each  member  is  both  assured  and  underwriter. 
The  consideration  for  the  contract  is  the  mutual  covenants  or  agree- 
ments for  indemnity  between  himself  and  the  other  members  {ibid.). 
The  expense  of  the  insurance  is  determined  by  the  amount  of  contribu- 
tions due  from  each  member  to  the  club  for  losses  during  the  year,  and 
often  the  payment  of  an  additional  premium  (Arnould,  80,  83) ;  and  the 
place  of  the  premium  is  taken  by  a  guarantee  or  some  such  arrangement 
(M.  I.  A.,  s.  85  (2)).  Companies  for  mutual  insurance  are  usually 
limited  by  guarantee,  say  of  £5,  from  each  member  to  meet  the  costs, 
charges,  and  expenses  of  the  company  on  being  wound  up,  or  to  cover 
its  debts  and  liabilities.  The  sums  so  specified  are  the  only  assets  of 
the  company,  and  the  liability  of  each  member  of  the  association  for  the 
debts  of  the  association  is  limited  to  that  amount ;  but  such  a  sum  is 
not  the  limit  of  the  member's  individual  liability  for  losses,  which  is 
only  limited  by  the  proportion  due  from  him  to  reimburse  the  losses  of 
the  members  of  the  association;  and  he  can  recover  a  full  indemnity 
from  the  company  for  any  loss  of  his,  while  it  may  sue  him  by  its  officers 
for  his  share  of  calls,  claims,  and  contributions  in  full,  irrespective  of 
that  limit  {Lion  A.  C.  v.  Tucker,  ante;  Marine  M.  I.  A.  v.  Young,  1880, 
43  L.  T.  K.  S.  441). 

The  statutory  requirements  of  a  policy,  so  far  as  they  may  be  modified 
by  the  agreement  of  the  parties,  may  be  modified  in  the  case  of  mutual 
insurance  by  the  policies  or  rules  and  regulations  of  the  association 
(M.  I.  A.,  s.  85  (3)),  but,  subject  thereto,  the  provisions  of  the  Act  apply 
to  mutual  insurance  (s.  85  (4)).  The  policies  generally  incorporate, 
actually  or  by  reference,  the  regulations  of  the  association  {Jamieson 
V.  Newcastle  S.  F.  I.  A.,  [1895]  2  Q.  B.  90 ;  Muirhead  v.  Forth  &  North 
Sea  S.  M.  I.  A.,  [1894]  A.  C.  72) ;  and  may  contain  a  clause  that  any 
dispute  thereon  shall  be  settled  by  arbitration  {Edwards  v.  Aherayron 
Mutual  Ship  L  C,  1876,  1  Q.  B.  D.  563,  596,  Brett,  J.).  The  form  of 
execution  of  the  policy  depends  on  the  articles  of  association,  but  it  must 
comply  with  the  statutory  requirements  (see  post),  except  as  excepted 
above. 

These  mutual  insurance  associations  are  now  used  to  protect  their 
members  against  rules  and  liabilities  not  protected  against  by  ordinary 
policies,  such  as  the  protection-indemnity  associations  (Arnould,  81 
et  seq.). 

Mutual  insurance  policies  are  construed  in  the  same  way  as  Lloyd's 
policies,  unless  their  wording  requires  a  different  construction.  If  a  ship 
is  insured  by  her  manager  in  a  mutual  insurance  club,  although  all  her 
owners  are  not  members  of  that  club,  they  may  by  the  terms  of  the 
policy  become  subject  to  the  same  liabilities  as  regards  calls  and  contri- 
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butions  as  if  they  were  members,  if  such  an  insurance  is  within  the 
scope  of  the  managing  owner's  authority  {Great  Britain  100  Al  S.  I.  A. 
V.  Wyllie,  1889,  22  Q.  B.  D.  710 ;  Ocean  I.  S.  I.  A.  v.  Leslie,  1888,  ibid. 
722).  But  the  wording  of  the  poHcy  may  prevent  its  being  available 
to  any  owner  of  a  ship  insured  in  a  club  who  is  not  a  member  of  it 
(  United  Kingdom  M.  S.  A.  A.  v.  Nevill,  1889, 19  Q.  B.  D.  110 ;  Montgomerie 
V.  U.  K.  M.  S.  A.  A.,  [1891]  1  Q.  B.  370).  For  an  example  generally  of 
club  rules  governing  a  policy,  see  Rogers  v.  British  Shipping  Mut.  P.  A., 
1896,  12  T.  L.  R.  493).  Even  if  there  is  no  express  clause  in  the  policy, 
such  as  in  Wyllie's  Case  and  Leslie's  Case,  fixing  assured  with  liability, 
the  owners  of  a  ship  insured  in  a  club  by  her  manager  incur  liability  as 
owners  of  an  insurable  interest  in  her  for  whose  benefit  the  insurance 
is  made,  unless  they  can  show  that  the  contract  clearly  relieves  them 
from  liability  {British  M.  L  C.  v.  Jenkins,  [1900]  1  Q.  B.  299),  and  in 
the  case  of  a  company  limited  by  guarantee  a  member  is  only  liable 
as  a  contributory  in  respect  of  the  amount  which  he  has  undertaken 
to  contribute  in  the  particulare  vent,  though  he  may  be  sued  for  sums 
which  he  is  bound  to  pay  under  the  articles  of  association  {Bangor 
V.  North  Wales  Mut.  P.  A.  {Baird's  Case),  [1899]  2  Ch.  593).  Member- 
ship and  consequent  liability  to  pay  calls  to  such  an  association  is  not 
necessarily  dependent  on  a  valid  insurance  for  protection  being  effected 
for  such  a  member  under  the  rules  of  the  association  {North- Eastern 
100  Al  S.  S.  L  A.  V.  Bed  ">S  "  S.  S  Co.,  1905,  W.  K  124;  10  C.  C.  245 ; 
12  C.  C.  26 ;  (C.  A.)  22  T.  L.  E.  692). 

(4)  Insurance  may  also  be  effected  by  agents  for  underwriters  who 
are  generally  authorised  to  do  so  by  power  of  attorney ;  or  if  no  written 
authority  to  that  effect  is  produced,  may  have  such  an  authority  pre- 
sumed from  evidence  of  their  subscribing  policies,  which  the  underwriter 
has  ratified  by  paying  losses  thereon  {Neal  v.  Lrving,  1793,  1  Esp.  61 ; 
5  E.  E.  720;  Haughton  v.  Ewhanh,  1814,  4  Camp.  88;  Brockelhank 
v.  Sugrue,  1831,  5  Car.  &  P.  21). 

Where  fifteen  persons  w^ere  empowered  jointly  or  separately  to  sign 
policies  on  such  ships  as  they  should  think  proper,  a  policy  executed 
in  the  name  of  the  principal  by  four  of  the  survivors  was  held  good 
{Guthrie  v.  Armstrong,  1822,  1  D.  &  E.  248);  under  a  power  of  attorney 
to  execute  policies  on  which  the  risk  should  begin  from  the  day  when 
the  ship  should  be  accepted  by  the  association,  making  a  retrospective 
time  policy  (on  21st  October),  "  lost  or  not  lost,"  from  the  previous  29th 
February  for  a  year,  was  held  to  be  authorised,  though  when  it  was 
executed  both  the  assured  and  the  agent  knew  that  two  average  losses 
had  happened  to  the  ship  {Mead  v.  Davison,  1839,  3  Ad.  &  E.  303 ;  42 
E.  E.  401 ;  and  see  Mason  v.  Joseph,  1804,  1  Smith,  406).  An  authority 
to  subscribe  a  policy  may  imply  authority  to  adjust  it  if  the  relationship 
between  the  underwriter  and  his  agent  warrant  it,  but  not  otherwise 
{Richardson  v.  Anderson,  1805,  1  Camp.  44?i. ;  10  E.  E.  6287i. ;  Goodson 
V.  Brooke,  1815,4  ibid.  163;  Arnould,  168;  Phillips,  1893  and  1894); 
and  Lloyd's  agents  have  no  such  authority  given  them  in  their  printed 
instructions  {Read  v.  Bonham,  1821,  3  B.  &  B.  147 ;  23  E.  E.  587 ;  Brake 
V.  MaMjat,  1823,  1  Barn.  &  Cress.  473 ;  25  E.  E.  464). 

VI.  The  Extent  of  Insurance. 

(1)  Insurable  Value. — The  limit  of  insurance  on  the  thing  insured 
is  determined  by  the  insurable  value,  which  is  the  greatest  value  for  the 
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purposes  of  insurance  that  the  thing  insured  can  have,  and  consequently 
the  maximum  to  which  insurance  can  be  made.  This  may  be  fixed  by 
agreement  between  the  assured  and  the  insurer  naming  a  certain  sum 
as  the  value  of  the  thing  insured ;  and  it  is  not  necessary  in  such  a  case 
for  the  assured  to  prove  what  the  extent  or  real  value  of  his  interest 
therein  is,  or  more  than  that  he  has  some  interest  in  the  thing  insured ; 
and  the  thing  may  be  valued  at  any  amount,  provided  that  its  real  value 
is  known  to  both  parties. 

(2)  Unvalued  or  Open  Policies. — If  no  sum  is  fixed  by  the  policy  as 
the  value  of  the  thing  insured,  the  value  is  determined  by  the  rule  stated 
under  the  first  head  of  this  article,  namely,  its  value  as  it  was  at  the 
beginning  of  the  risk,  and  not  as  it  would  have  been  if  no  risk  had  ever 
been  undertaken ;  and  the  policy  is  called  an  unvalued  policy  (M.  I.  A., 
s.  28). 

In  the  case  of  a  ship  the  insurable  value  is  her  value  at  the  beginning 
of  the  risk,  including  her  outfit,  provisions  and  stores  for  the  officers  and 
crew,  money  advanced  for  seamen's  wages,  and  other  disbursements, 
if  any,  incurred  to  make  the  ship  fit  for  the  voyage  or  period  of  time 
covered  by  the  policy,  plus  the  charges  of  insurance  upon  the  whole ; 
and  the  term  "  ship  "  in  the  case  of  a  steamship  includes  the  machinery, 
boilers,  and  coals,  and  in  the  case  of  a  ship  engaged  in  a  regular 
trade,  the  ordinary  fittings  requisite  for  the  trade  (M.  I.  A.,  s.  16  (1); 
Arnould,  365). 

In  the  case  of  freight,  whether  paid  in  advance  or  otherwise,  the 
insurable  value  is  the  gross  amount  of  the  freight  at  the  risk  of  the 
assured,  plus  charges  of  insurance  (M.  I.  A.,  s.  16  (2) ;  Forbes  v.  Aspinall. 
1811, 13  East,  323 ;  12  E.  E.  352 ;  Palmer  v.  Blackburn,  1822, 1  Bing.  61 
25  E.  E.  599  ;   U.  S.  Shipping  Co.  v.  Empress  Ass.  Co.,  [1907]  1  K.  B.  259 
Arnould,  365). 

In  the  case  of  goods  or  merchandise  the  insurable  value  is  the  prime 
cost  of  the  property  insured,  plus  the  expenses  of  shipping  and  the 
charges  of  insurance  upon  the  whole  (M.  I.  A.,  s.  16  (3);  Usher  v.  Noble, 
1810,  12  East,  646 ;  11  E.  E.  505).  The  prime  cost  is  generally  shown 
by  the  invoice  price,  but  not  always  (Arnould,  365);  and  in  the  United 
States  it  has  been  stated  that  the  market  price  is  the  true  standard,  and 
not  the  prime  cost  or  invoice  price,  if  it  exceeds  or  is  less  than  the  market 
price  (Phillips,  1229).  Where  the  invoice  price  is  in  foreign  money,  if 
there  is  a  current  rate  of  exchange  at  the  foreign  port  of  loading  the 
insurable  value  of  the  goods  is  the  invoice  price  taken  at  the  rate 
of  exchange  there  at  the  beginning  of  the  risk,  and  not  at  the  rate 
prevailing  at  the  time  of  adjusting  the  loss  (Arnould,  366;  Phillips, 
1231);  and  a  contrary  decision  of  Lord  Kenyon  is,  it  seems,  wrong 
{Thellusson  v.  Bewick,  1793,  1  Esp.  77).  If  in  such  case  there  is  no 
current  rate  of  exchange  at  the  foreign  port  where  the  goods  are  shipped, 
and  their  invoice  is  expressed  in  foreign  currency,  the  insurable  value 
is  ascertained  by  calculating  what  the  foreign  coin  in  which  it  is  expressed 
would  be  worth  to  the  consignee  of  the  goods  after  paying  insurance  and 
transport  charges  (Arnould,  366).  Where  goods  are  bought  by  barter 
in  a  foreign  port,  their  insurable  value  is  a  subject  of  estimate  in  the 
precious  metals  at  the  place  and  time  in  question,  adding  or  deducting 
for  the  rate  of  exchange  with  the  place  where  the  policy  is  made  (but 
if  they  are  shipped  in  a  port  in  which  the  rate  of  exchange  cannot 
be  estimated,  according  to  the  French  Code  the  insurable  interest 
is  measured  by  the  cost  and  charges  of  the  goods  given  in  barter,  to 
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which  shall  be  added  the  expense  of  bringing  them  to  the  place  of  ship- 
ment and  shipping  them)  (Phillips,  1230).  Goods  either  of  owner's  own 
make  or  brought  from  distant  places  to  the  port  of  shipment  where  there 
is  no  regular  sale  for  them,  merely  for  the  purpose  of  being  forwarded 
thence,  must  be  valued  at  the  price  they  would  have  fetched  at  the 
place  whence  they  came,  and  the  expenses  of  being  brought  to  the 
port  of  shipment  (Crump,  215).  Freight  and  other  expenses  to  be 
incurred  by  goods  during  the  risk  are  not  a  part  of  the  insurable 
interest  in  them,  nor  is  advanced  freight  without  some  express  provision 
or  implication  to  that  effect  (Phillips,  1233  and  1234;  Winter  v.  Hcddi- 
mancl,  1831,  2  Barn.  &  Adol.  649 ;  36  R.  R.  693).  Where  the  goods  are 
subject  to  a  drawback  on  exportation,  that  drawback,  it  seems,  cannot 
be  deducted  from  their  insurable  value  because  it  is  no  part  of  their 
market  value  at  the  port  of  shipment  (so  held  in  United  States ;  Phillips, 
1235;  Arnould,  366). 

By  the  terms  of  the  policy  the  insurable  value  of  goods  may  be  a 
fluctuating  one,  e.g.  a  policy  for  a  year  for  £12,000  on  goods  carried  in 
thirty  barges,  in  a  case  where  it  was  proved  that  in  the  year  each  barge 
had  carried  goods  to  that  amount,  and  the  loss  in  respect  of  which  claim 
was  made  was  for  £1700  worth  of  goods  on  board  one  barge  which  had 
sunk,  and  it  was  held  that  the  insurable  interest  of  the  assured  for  the 
purpose  of  such  loss  was  the  amount  of  goods  actually  at  risk  at  the  time, 
and  the  underwriter  must  pay  such  a  proportion  of  the  insurance  as 
£12,000  bore  to  the  whole  value  of  goods  afloat  at  the  time  of  loss 
{Crowley  v.  Cohen,  1832,  3  Barn.  &  Adol.  478;  37  R.  R.  693;  so  in  the 
ilnited  States,  Columbian  I.  C.  v.  Catlett,  1827,  12  Wheaton,  383,  Storey, 
J.).  The  loss  is  thus  apportioned  between  the  parties  in  the  proportion 
which  the  sum  insured  bears  to  the  amount  of  insurable  interest  on 
board  at  the  time  of  loss.     See  Floating  Policies,  i^ost. 

In  the  case  of  any  other  subject  or  interest,  the  insurable  value  is  tlie 
amount  at  the  risk  of  the  assured  when  the  policy  attaches,  plus  charges 
of  insurance  (M.  I.  A.,  s.  16  (4)).  Thus  in  the  case  of  profits  and  com- 
missions, the  insurable  value  is  the  amount  which  would  have  been  made 
as  profit  or  commission  on  the  sale  of  goods  on  their  safe  carriage,  if  a 
peril  insured  against  had  not  happened,  provided  that  the  conditions  of 
an  insurable  interest  are  complied  with  (see  above).  In  the  case  of  a 
reinsurance  the  amount  of  interest  is  the  sum  insured  in  the  original 
policy,  with  the  addition  of  the  premiums  of  reinsurance,  if  the  original 
risk  be  fully  reinsured  (Phillips,  1248);  but  of  course  only  part  of  it 
may  be  covered  {Ass.  Gen.  of  Trieste  v.  Eo^j.  Ex.  A.  (7.,  1897, 13  T.  L.  R.  307). 
In  bottomry  and  respondentia  the  amount  of  the  lender's  interest  is  the 
amount  of  the  loan,  adding  the  usual  rate  of  interest  and  the  premium 
of  insurance ;  the  amount  of  the  borrower's  interest  is  the  excess  of  the 
value  of  the  property  over  the  amount  of  the  loan,  including  the  rate  of 
premium  on  the  whole,  or  if  the  lender  takes  only  a  particular  risk,  the 
borrower  has  an  insurable  interest  in  the  whole  value  as  to  other  risks 
(Phillips,  1249).  The  bottomry  bond  is  liable  to  be  reformed  by  the 
Admiralty  Court,  and  the  amount  of  the  insurable  interest  may  be 
affected  accordingly. 

The  amount  at  risk  is  not  diminished  by  the  wear  and  tear  of  the 
thing  insured,  or  by  expense  of  repair  in  the  case  of  a  ship,  or  by  liens 
upon  it  (PhilUps,  1265). 

In  every  case  the  charges  of  insurance  form  part  of  the  insurable 
interest,  and  thus  the  premium  paid  for  insurance  is  to  be  added  to  it. 
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Besides  this  premium,  the  premium  payable  to  secure  that  premium 
may  be  added  to  the  insurance,  so  that  the  assured  may  completely 
extinguish  his  risk,  as  well  as  the  expenses  of  the  policy,  i.e.  the  stamp 
duty,  and  broker's  commission  if  effected  by  a  broker;  and  Arnould 
points  out  that  thus  in  order  to  insure  £1000,  a  policy  for  £1062  may 
be  required,  e.g.  the  premium  of  insurance,  £5,  5s.  per  cent. ;  the  stamp 
duty,  6d.;  and  the  broker's  commission,  J  per  cent.  (Arnould, 362;  Phillips, 
1221).  To  this  may  be  added,  if  desired,  the  charges  of  recovery  in  case 
of  loss,  by  express  stipulation.  A  stipulation  to  make  a  return  of  premium 
on  a  given  contingency  does  not  prevent  the  amount  of  the  premium 
being  included  in  the  insurable  interest. 

(3)  Valued  Policies. — The  parties  may,  however,  agree  that  the  value 
of  the  object  insured  shall  be  taken  to  be  a  fixed  sum,  or  valuation ;  and 
the  policy  is  then  called  a  valued  policy  (M.  I.  A.,  s.  27  (2)). 

The  object  of  a  valuation  is  to  fix  an  estimate  on  the  subject  insured, 
and  to  supersede  the  necessity  of  proving  the  actual  value  by  specifying 
a  certain  sum  as  the  amount  of  that  value  (Lord  Ellenborough,  Forbes 
V.  Aspinall,  1811,  13  East,  323;  12  R.  R.  382;  Usher  v.  Nohle,  1810, 
12  East,  639;  11  R.  R.  805;  Lord  Selborne,  Burnand  n .  Rodocanachi, 
1881,  7  App.  Cas.  333),  and  it  fixes  the  amount  of  insurable  interest 
(Lawrence,  J.,  Bhawe  v.  Felton,  1801,  2  East,  109;  6  R.  R.  394).  The 
advantage  which  valued  policies  have  over  open  or  unvalued  ones  is 
that  in  a  policy  on  goods  valuation  may  be  made  with  a  view  to  profits, 
or  the  value  of  the  goods  at  the  port  of  delivery  (Lord  Ellenborough, 
above),  i.e.  counting  in  the  cost  of  freight  {Thames  and  Mersey  M.  I.  C. 
V.  Pitts,  [1893]  1  Q.  B.  476). 

The  scope  of  a  valuation  is  primd  facie  the  full  interest  in  the  thing 
insurable,  e.g.  a  valuation  of  a  cargo  is  such  of  the  whole  cargo,  and  the 
valuation  of  freight  is  presumed  to  be  that  of  the  freight  on  the  full  cargo 
(Forbes  v.  Aspinall,  above;  Phillips,  1197,  1204).  But  this  presumption 
may  be  displaced  by  showing  that  the  assured  had  only  a  partial  interest 
in  the  thing  insured,  in  which  case  the  valuation  will  apply  to  his  pro- 
portion of  interest  only,  e.g.  under  a  policy  on  "goods  "  valued  at  £19,000 
the  assured,  who  only  owned  |  of  the  property,  was  held  entitled  to 
recover  the  whole,  as  intended  for  his  interest  (Feise  v.  Aq^dlar,  1811, 
3  Taun.  506 ;  12  R.  R.  695) ;  and  a  policy  on  "  freight  valued  at  £2000  " 
has  been  construed  to  apply  to  half  the  freight  only,  where  the  other 
half  had  been  prepaid,  so  that  the  assured  recovered  a  total  loss  on  that 
half  (Allison  v.  Bristol  M.  I.  C,  1876,  1  App.  Cas.  209). 

The  valuation  is  conclusive  for  the  purposes  of  the  policy  as  between 
the  insurer  and  assured,  if  there  has  been  no  fraud,  and  the  conditions 
as  to  disclosure  and  representation  have  been  complied  with  (M.  I.  A., 
s.  27  (3)).  The  valuation  is  only  conclusive  between  the  parties  to  the 
same  policy ;  and  if  the  assured  has  effected  more  than  one  valued  policy 
on  the  same  risk,  the  valuation  in  one  policy  does  not  limit  what  he  can 
recover  on  the  other  (Bousfield  v.  Barnes,  1815,  4  Camp.  228 ;  16  R.  R. 
780) ;  but  what  he  recovers  on  one  policy  goes  to  reduce  what  he  can 
recover  on  another  (Bruce  v.  Jones,  1849, 1  H.  &  C.  769).  If  the  valuation 
be  the  same  in  both  policies,  he  cannot  recover  more  than  that  sum 
(Irving  v.  Richardson,  1831,  1  Moo.  &  R.  153 ;  36  R.  R.  541 ;  Morgan  v. 
Price,  1841,  4  Ex.  Rep.  615).  If,  however,  the  risks  are  different  although 
the  interest  is  the  same  in  two  valued  policies  effected  with  the  same 
underwriter,  the  assured  can  recover  for  his  successive  losses  on  the 
different  risks  up  to  the  limit  fixed  in  each  policy,  although  the  second 
VOL.  VIII.  38 
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loss  was  a  total  one  happening  before  a  partial  loss  on  the  first  risk  had 
been  made  good  {Lidgett  v.  Secretan,  1871,  L.  R.  6  C.  P.  616;  Woodside 
V.  Glohe  L  a.  [1896]  1  Q.  B.  105). 

This  conclusiveness  of  the  valuation  cannot  subrogate  the  under- 
writer to  more  extensive  rights  than  those  which  the  assured  contem- 
plated on  making  the  policy  {North  of  Englaiul  I.  A.  C.  v.  Armstrong, 
1870,  L.  R.  5  Q.  B.  244 ;  Burnaiid  v.  Rodocanachi,  1882,  7  App.  Cas.  333); 
nor  does  it  prevent  its  being  examined  to  see  what  is  the  real  subject  of 
the  valuation  (see  ante ;  Williams  v.  North  China  I.  C,  1876,  1  C.  P.  D. 
757) ;  and  whether  the  whole  of  that  subject  has  been  at  risk.  Thus, 
where  freight  was  insured,  valued  at  £6500,  and  at  the  time  of  loss  the 
ship  had  only  fifty-five  bales  on  board  or  agreed  to  be  put  on  board,  the 
assured  was  only  allowed  to  recover  that  proportion  of  the  valuation 
insured  which  fifty-five  bales  were  of  the  whole  cargo  {Forbes  v.  Aspinall, 
ante).  So  in  the  United  States,  where  seventy-four  mules  were  valued 
at  11,000  dollars,  and  the  ship  was  lost  with  only  thirty-five  of  them  on 
board,  the  assured  recovered  on  f  f  of  the  valuation  {Brook  v.  Louisiana 
I.  a,  1826,  4  Martin  N.  S.  (La.)  640;  Phillips,  1196). 

The  valuation  is  conclusive,  whether  the  loss  be  total  or  partial 
(M.  I.  A.,  s.  27  (3) ;  Shawe  v.  Felton,  ante;  Lewis  v.  Bucker,  1761,  2  Burr. 
1167 ;  see  Measure  of  Lndemnity,  post) ;  and  it  is  immaterial  whether  the 
valuation  exceeds,  is  equivalent  to,  or  falls  short  of  the  real  value 
{Tunno  v.  Edwards,  1810,  12  East,  488  ;  11  R.  R.  458  ;  Goldsmid  v.  Gillies, 
1813,  4  Taun.  803;  14  R.  R.  671 ;  Thompson  v.  Reynolds,  1857,  7  El.  & 
Bl.  172;  Barker  v.  Janson,  1868,  L.  R.  3  C.  P.  303).  A  fraudulent 
valuation  is  not  binding,  and  an  exorbitant  valuation,  of  which  the 
exorbitancy  is  not  disclosed  to  the  underwriter,  will  avoid  the  policy 
{Barker  v.  Janson,  ante;  Lonides  v.  Pender,  1871,  L.  R.  9  Q.  B.  531); 
and  the  valuation,  unless  the  policy  otherwise  provides,  is  not  con- 
clusive for  the  purpose  of  determining  whether  there  has  been  a  con- 
structive total  loss  (M.  I.  A.,  s.  27  (4)),  e.g.  a  ship  valued  at  £17,000, 
which  suffered  damage  which  it  was  estimated  would  cost  £10,000  to 
repair,  and  her  repaired  value  would  have  been  £9000,  is  a  constructive 
total  loss  (see  -post ;  Lrving  v.  Manning,  1847,  1  H.  L.  C.  287 ;  9  E.  R. 
766);  and  the  law  is  the  same  in  the  United  States  (Phillips,  1538). 
In  the  absence  of  fraud  or  non-disclosure,  the  assured  need  not  prove 
the  value  of  his  interest,  but  only  that  he  had  some  interest  in  the 
thing  at  risk  {Feise  v.  Aquilar,  ante;  Arnould,  342,  355). 

VII.  Double  Insurance. 

Where  two  or  more  policies  are  effected  by  or  on  behalf  of  the 
assured  on  the  same  adventure  and  interest,  or  any  part  thereof,  and 
the  sums  insured  exceed  the  indemnity  allowed  (namely,  the  insurable 
value  or  the  valuation),  the  assured  is  said  to  be  over  insured  by  double 
insurance  (M.  I.  A.,  s.  32).  As  already  explained  above,  there  is  an 
insurable  interest  for  double  insurance  to  any  extent,  i.e.  the  assured 
may  insure  the  subject  of  insurance  with  as  many  underwriters  and  in  as 
many  ^policies  as  he  likes,  but  he  cannot  recover,  altogether,  more  than 
the  insurable  value  if  the  policy  be  an  open  one,  or  than  the  highest 
valuation  if  the  policy  be  a  valued  one.  Tlie  assured,  unless  the  policy 
otherwise  provides,  may  claim  payment  from  the  insurers  in  such  order 
as  he  may  think  fit,  provided  that  he  is  not  allowed  to  recover  any  sum 
in  excess  of  the  indemnity  above  mentioned  (M.  I.  A.,  s.  32  (2)  {a)) ; 
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and  where  several  policies  are  made  as  above,  they  are  treated  as  making 
but  one  policy  (Lord  Mansfield,  Newhij  v.  ReM,  1763,  1  Black.  (W.)  416). 
The  older  insurance  law  in  England  apparently  corresponded  with  the 
present  French  law,  by  which  only  the  underwriter  on  the  first  policy 
is  liable  for  his  full  subscription,  and  those  on  subsequent  policies  are 
only  liable  for  the  balance  of  the  loss  {The  African  Co.  v.  Bull,  1690, 
1  Show.  132). 

Where  the  policy  under  which  the  assured  claims  is  a  valued  policy, 
the  assured  must  give  credit  in  reduction  of  the  valuation  for  any  sum 
received  by  him  under  any  other  policy,  without  regard  to  the  actual 
value  of  the  thing  insured  (M.  I.  A.,  s.  32  (2)  (h) ;  Bruce  v.  Jones,  1849, 
1  H.  &  C.  769).  Where  the  policy  under  which  he  claims  is  an  un- 
valued one,  he  must  give  credit  as  against  the  full  insurable  value  of 
the  thing  insured  for  any  sum  received  by  him  under  any  other 
policy  {ibid.  (c)).  Where  the  assured  receives  any  sum  in  excess  of 
the  indemnity  to  which  he  is  entitled,  he  holds  such  sum  in  trust  for 
the  insurers  according  to  their  right  of  contribution  among  themselves 
{ihid.  (d) ;  so  Irving  v.  Richardson,  ante).  The  insurers  on  the  different 
policies  are  thus  guarantors  for  each  other ;  and  any  insurer  who  pays 
the  whole  loss  is  entitled  to  a  ^-?ro  rata  contribution  from  the  others  in 
the  proportion  which  their  subscriptions  bear  to  the  insurable  value  or 
valuation;  e.g.  where  a  merchant,  who  had  an  insurable  interest  in  goods 
to  the  value  of  £2200,  insured  them  first  in  Liverpool  for  £1700,  and 
then  in  London  for  £2200,  and  recovered  in  full  on  the  latter  policy,  the 
London  underwriters  were  held  entitled  to  recover  a  rateable  amount  of 
■contribution  from  the  Liverpool  underwriters  {Rogers  v.  Davis,  Davis  v. 
Gildart,  1777,  Marsh.  140).  The  United  States  law  is  the  same,  but  is 
generally  varied  by  contract  (Phillips,  361). 

VIII.  Preliminaries  of  the  Contract. 

A  contract  of  marine  insurance  is  a  contract  based  upon  the  utmost 
good  faith,  and  if  the  utmost  good  faith  be  not  observed  by  either  party 
the  contract  may  be  avoided  by  the  other  party  (M.  I.  A.,  s.  17)^  Thus, 
if  an  underwriter  subscribes  a  policy  knowing  that  the  ship  has  arrived 
safe  (which  the  assured  does  not  know),  the  policy  is  void  and  the 
premium  may  be  recovered  back  {Carter  v.  Boehm,  1766,  3  Burr.  1906); 
while  if  the  assured  who  knows  of  a  loss  having  taken  place,  effects 
insurance  through  an  agent  who  is  ignorant  of  it,  this  concealment 
vitiates  the  policy  (Arnould,  577).  In  the  negotiations  for  a  policy  it  is 
accordingly  necessary  to  disclose  fully  and  to  state  truthfully  every  fact 
which  is  material  to  such  policy,  and  any  concealment  or  misrepresenta- 
tion is  fatal  to  the  policy. 

(1)  Disclosure. — The  assured  must  disclose  to  the  insurer,  before  the 
contract  is  concluded,  every  material  circumstance  which  is  known  to 
himself  (with  certain  specified  exceptions  in  the  absence  of  inquiry,  see 
p.  597),  and  he  is  deemed  to  know  every  circumstance  which  in  the 
ordinary  course  of  business  ought  to  be  known  by  or  to  have  been 
communicated  to  him ;  and  if  the  assured  fails  to  make  such  disclosure, 
the  insurer  may  avoid  the  contract  (M.  I.  A.,  s.  18  (1),  (3)).  The  con- 
tract is  deemed  to  be  concluded  when  the  "  slip  "  is  initialed  (see  post) ; 
and  no  fresh  fact  coming  to  the  knowledge  of  the  assured  after  that  need 
be  disclosed  to  the  insurer  {Con/  v.  Patton,  1872,  L.  R.  7  Q.  B.  304; 
Lishman  v.  Northern  M.  L  C,  1873,  L.  R.  8  C.  P.  216).     The  knowledge  of 
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certain  agents  of  the  assured  is  for  this  purpose  equivalent  to  his  own 
knowledge ;  and  thus  a  policy  will  be  made  invalid  by  the  concealment 
of  a  material  fact  by  the  captain  of  a  ship  intended  to  be  insured,  e.g.  a 
previous  loss  {Gladstone  v.  King,  1813,  1  M.  &  S.  35 ;  14  R.  R.  392; 
StriUey  v.  Imperial  M.  I.  C,  1876,  1  Q.  B.  D.  507;  Blackburn,  Low  &  Co. 
V.  Vigors,  1887,  12  App.  Cas.  531);  or  by  the  agent  for  the  ship  at  a 
foreign  port  (Fitzherbert  v.  Mather,  1785,  1  T.  R.  12 ;  1  R.  R.  134; 
Froudfoot  V.  Montejiore,  1867,  L.  R.  2  Q.  B.  511).  But  the  assured  is  not 
liable  for  concealments  by  any  other  agents  except  those  concerned  with 
the  subject  of  the  insurance  or  employed  to  effect  the  insurance  (see 
post ;  Blackburn,  Low  &  Co.  v.  Vigors,  ante).  And  if  the  agency  of  such 
agent  has  ended  at  the  time  when  he  learns  the  material  fact,  his  know- 
ledge does  not  bind  his  principle  (so  held  in  United  States,  Buggies  v. 
Ge7i.  Int.  I.  C,  1827,  12  Wheaton,  408 ;  approved  on  this  ground  by 
Lord  Halsbury  in  Blackburn's  Case,  ubi  supra,  at  p.  538). 

Every  circumstance  is  material  which  would  influence  the  judgment 
of  a  prudent  insurer  in  fixing  the  premium  or  determining  whether  he 
will  take  the  risk  (M.  I.  A.,  s.  18  (2)).  The  test  of  materiality  is  not 
the  actual  effect  which  the  knowledge  of  the  circumstance  has  upon  the 
risk,  but  the  effect  which  it  may  reasonably  be  expected  to  have  upon 
the  judgment  of  the  underwriter  in  relation  thereto,  and  a  fact  may  be 
material  which  does  not  bear  on  the  risk  proposed  at  all  (ibid.;  Bivaz 
V.  Gerussi,  1880,  6  Q.  B.  D.  222) ;  thus  it  is  immaterial  that  the  intelli- 
gence not  disclosed  turns  out  to  be  untrue,  or  the  loss  happens  from  a 
cause  quite  unconnected  with  the  fact  concealed  {Lynch  v.  Hamilton, 
1810,  3  Taun.  37  ;  12  R.  R.  591 ;  Seaman  v.  Fonnereau,  1743,  2  Str. 
1183;  12  R.  R.  591);  or  that  the  circumstance  was  once  known  to  the 
underwriter,  if  it  is  not  present  to  his  mind  when  he  executes  the 
policy  {Bates  v.  Hewitt,  1867,  L.  R.  2  Q.  B.  595) ;  or  that  the  conceal- 
ment was  due  to  fraud  or  mistake  {Shirley  v.  Wilkinson,  1782,  1  Doug. 
306). 

The  following  may  be  material  circumstances  to  be  disclosed : — The 
time  of  the  ship's  sailing  or  last  being  heard  of  (  Webster  v.  Foster,  1795, 
1  Esp.  406  ;  M' Andrew  v.  Bell,  ibid.  373;  Willes  v.  Glover,  1804,  1  Bos. 
&  Pul.  N.  R.  14;  8  R.  R.  739 ;  and  other  cases  given  at  Arnould,  593); 
any  facts  which  aggravate  the  risk,  e.g.  which  in  time  of  war  affect 
the  national  character  of  the  subject  insured  and  expose  it  to  capture 
or  detention,  and  which  are  peculiarly  in  the  knowledge  of  the  insured 
{Campbell  v.  Innes,  1821,  4  Barn.  &  Aid.  423;  23  R.  R.  328;  Bates  v. 
Hewitt,  1867,  L.  R.  2  Q.  B.  595) ;  rumours  of  the  capture  or  shipwreck 
of  the  vessel  {Da  Costa  v.  Scandret,  1723,  2  P.  Wms.  170 ;  24  E.  R.  1003 ;. 
Nicholson  v.  Power,  1869,  20  L.  T.  N.  S.  580),  or  danger  of  capture  from 
foreign  warships  {Durrell  v.  Bederley,  1816,  Holt,  283 ;  17  R.  R.  639 ; 
Beckthwaite  v.  Nalgrove,  ibid.  288),  although  such  rumours  prove  false, 
if  they  might  influence  the  underwriter's  judgment  {Leigh  v.  Adams, 
1871,  25  L.  T.  N.  S.  566),  and  even  though  they  are  vague  and  of 
uncertain  origin,  it  is  safer  to  disclose  them  {Morrison  v.  Univ.  M.  I.  C, 
1873,  L.  R.  8  Ex.  40  and  197) ;  the  course  of  the  voyage  {Laing  v.  Union 
M.  I.  C,  1895,  1  Com.  Cas.  11);  the  nature  of  the  cargo,  if  a  dangerous 
one  {Foley  v.  Tabor,  1861,  2  F.  &  F.  663),  though  not  its  condition,  see 
post  {Boyd  V.  Dubois,  1811,  3  Camp.  133 ;  Brit.  &  For.  M.  I.  C.  v.  Sturge, 
1897,  2  Com.  Cas.  244);  an  excessive  valuation  of  the  cargo  {lonides 
v.  Pender,  1874,  L.  R.  9  Q.  B.  531);  the  port  of  loading  {Hodgson  v. 
Michardson,  1764,  1  W.  Bl.  463;  Harrower  v.  Hutchinsoii,  1870,  L.  R. 
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5  Q.  B.  584);  the  employment  of  a  ship  in  a  dangerous  service,  e.g, 
smuggling,  or  serious  damage  to  her,  or  loss  of  an  anchor  and  chain 
{Russell  Y.  Thornton,  1860,  6  H.  &  N.  140 ;  Strihleys  Case,  ante  ;  Arnould, 
606) ;  or  the  existence  of  a  contract  with  a  third  party  responsible  for 
the  safety  of  the  goods  that  he  shall  not  be  liable  for  anything  except 
negligence,  in  which  case  the  underwriter  would  have  asked  a  higher 
premium  {Tate  v.  Hyslop,  1885,  15  Q.  B.  D.  368). 

The  following  circumstances,  in  the  absence  of  inquiry  (see  'post)^ 
need  not  be  disclosed: — (1)  Any  circumstance  which  diminishes  the 
risk  (M.  I.  A.,  s.  18  (3)  {a);  Lord  Mansfield,  Garter  v.  Boehm,  1766, 
3  Burr.  1909);  (2)  any  circumstance  which  is  known  or  presumed  to  be 
known  to  the  insurer,  i.e.  matters  of  common  notoriety  or  knowledge, 
and  matters  which  an  insurer  in  the  ordinary  course  of  his  business 
as  such  ought  to  know  (M.  I.  A.,  s.  18  (3)  (&)),  such  as  the  general 
usages  of  particular  trades  {Noble  v.  Kennoway,  1780,  2  Doug.  510, 
*'  banking  "  in  Newfoundland,  or  fishing  on  the  Banks,  between  out  and 
home  passages;  Vallance  y.  Dewar,  1808,  1  Camp.  503;  10  R.  R.  738, 
ibid.;  Kingston  v.  Knibbs,  1809,  ibid.  508;  10  R.  R.  77271.,  Oporto 
trade;  Salvador  v.  Hoykins,  1765,  3  Burr.  1707,  East  India  trade; 
Planchd  v.  Fletcher,  1779,  1  Doug.  251,  English  and  French  trade; 
Tennant  v.  Henderson,  1813,  1  Dow.  App.  Cas.  324,  African  trade; 
Moxon  V.  Atkins,  1812,  3  Camp.  200;  13  R.  R.  789;  Stewart  v.  Bell, 
1821,  5  Barn.  &  Aid.  238 ;  24  R.  R.  342,  usage  to  tranship ;  Da  Costa 
V.  Edmunds,  1815,  4  Camp.  142;  16  R.  R.  763,  usage  to  carry  deck 
cargo) ;  or  general  and  established  restrictions  on  trade  under  revenue 
laws  of  different  States  or  international  law  {Lever  v.  Fletcher,  1780, 
Park,  360 ;  Barker  v.  Blakes,  1808,  9  East,  285 ;  9  R.  R.  558 ;  so  in  the 
United  States,  Phillips,  628  and  446) ;  or  as  in  a  policy  on  "  arms  and 
ammunition  from  London  to  Persian  Gulf  ports,"  the  fact  of  the  nominal 
existence  of  a  prohibition  of  import  of  such  goods  into  those  ports 
{Fracis  v.  Sea  I.  C,  1898,  3  C.  C.  229).  It  was  at  one  time  thought 
that  it  was  unnecessary  to  disclose  to  an  underwriter  information  about 
the  proposed  subject  of  insurance  which  was  published  in  Lloyd's  List 
or  any  shipping  paper  {Foley  v.  Tabor,  1861,  2  F.  &  F.  663,  672);  but 
it  is  now  settled  that,  though  the  Shipping  List  at  Lloyd's  may  be 
admissible  in  evidence  against  a  Lloyd's  underwriter,  it  is  not  conclusive 
of  his  knowing  any  fact  stated  therein ;  and  if  the  assured  makes  a  false 
statement  or  concealment,  and  then  contends  that  the  underwriter 
did  not  rely  on  that  statement,  he  must  prove  that  the  latter  did 
actually  consult  Lloyd's  List,  or  the  misstatement  or  concealment  will 
avoid  the  policy  {Mackintosh  v.  Marshall,  1843,  11  Mee.  &  W.  116 ; 
63  R.  R.  531 ;  Nicholson  v.  Power,  1869,  20  L.  T.  N.  S.  580 ;  Morrison 
V.  Univ.  M.  I.  C,  1872,  L.  R.  8  Ex.  40  and  197).  The  knowledge  of 
Lloyd's  agents  is  not  equivalent  to  the  knowledge  of  an  individual 
member  of  Lloyd's  for  this  purpose  (  Wilson  v.  Salamandra  Ass.  Co.,  1903, 
8  C.  C.  129).  On  the  same  principle,  general  maritime  intelligence  in 
public  newspapers  need  not  be  disclosed  by  the  assured  unless  the 
assured  has  peculiar  and  private  knowledge  by  which  he  can  infer  with 
more  certainty  than  the  rest  of  the  public  that  they  are  facts  material 
to  the  risk  (Arnould,  614,  616  ;  Nicholson  v.  Poioer,  ante).  The  assured 
is  not  obliged  to  make  extraordinary  exertions  to  find  out  news  about 
an  absent  ship  (Phillips,  612  ;  Wake  v.  Atty,  1812,  4  Taun.  493  ;  13  R.  R. 
660;  Greenwell  v.  Nicholson,  1837,  1  Jur.  285);  though  it  is  the  duty  of 
either  party  to  use  reasonable  diligence  in  communicating  material  facts 
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to  the  other  before  the  contract  is  complete  (Arnould,  577 ;  Philhps, 
561).  (3)  Any  circumstance  as  to  which  information  is  waived  by  the 
insurer  (M.  I.  A.,  s.  18  (3)  (c);  Beckwith  v.  Sydehotham,  1807,  1  Camp. 
116 ;  10  E.  E.  652 ;  Freeland  v.  Glover,  1806,  7  East,  457 ;  9  E.  E.  803) 
— e.g.  by  his  underwriting  a  policy  not  in  accordance  with  the  slip  (see 
'post),  in  regard  to  which  the  assured's  not  disclosing  that  the  (cotton) 
cargo  was  damaged  when  shipped  might  have  been  a  material  conceal- 
ment {Brit.  &  For.  M.  L  G.  v.  Sturge,  1897,  2  Com.  Cas.  244).  (4) 
Any  circumstance  which  it  is  superfluous  to  disclose  by  reason  of  any 
express  or  implied  warranty  (M.  I.  A.,  s.  18  (3)  {d)\  see  Warranties, 
post). 

Whether  a  particular  circumstance  not  disclosed  is  material  or  not 
is  a  question  of  fact,  and  "  circumstance "  includes  any  communication 
or  information  made  or  given  to  the  assured  (M.  I.  A.,  s.  18  (4)  and  (5)). 
The  assured  must  also  in  answer  to  inquiry  disclose  anything  he  knows, 
whether  it  be  material  or  not,  for  the  fact  of  the  inquiry  makes  it 
material  {Hayivard  v.  Rogers,  1804,  4  East,  590 ;  7  E.  E.  638 ;  Gandy  v. 
Adelaide  M.  I.  C,  1871,  L.  E.  6  Q.  B.  746). 

Either  party  may  if  he  wishes  waive  his  right  (if  circumstances  give 
it  him)  to  avoid  the  contract,  and  may  elect  to  go  on  with  it ;  and  he 
may  keep  the  question  open  so  long  as  he  does  nothing  to  affirm  the 
contract,  or  until  a  third  party  acquires  rights  under  the  contract,  but 
lapse  of  time  is  evidence  of  his  electing  to  affirm  the  contract  {Morrison 
V.  Universal  M.  I.  C,  1872,  L.  E.  8  Ex.  40  and  197;  sec.  86  of  the  Bill). 

Where  the  insurance  is  effected  for  the  assured  by  an  agent  (broker) 
the  broker  must  (in  the  same  way  and  cases  as  his  principal)  disclose 
to  the  insurer  (1)  every  material  circumstance  which  is  known  to 
himself,  or  should  be  known  by  him  in  the  ordinary  course  of  business 
(M.  I.  A.,  s.  19  {a)).  Concealment  by  an  agent  for  effecting  a  policy  has 
the  same  effect  on  the  policy  as  concealment  by  the  principal  (Phillips, 
562) ;  but  this  obligation  is  only  binding  on  him  while  he  is  actually 
employed  in  effecting  the  insurance  for  the  assured,  and  if  he  acquires 
information  with  regard  to  the  subject  of  insurance  after  his  connection 
with  his  principal  has  ceased  (and  that  principal  obtains  an  insurance 
through  other  agents),  he  need  not  disclose  it  to  his  principal,  and  the 
policy  will  be  good  {Blackburn  v.  Vigors,  1887,  12  App.  Cas.  531).  If, 
however,  his  agency  is  still  continuing  when  he  becomes  aware  of  the 
facts  which  are  material  to  disclose,  a  policy  effected  by  other  agents 
brought  into  connection  with  the  assured  by  the  original  agent  will  be 
bad  {Blackburn  v.  Haslam,  1888,  21  Q.  B.  D.  144).  (2)  He  must  disclose 
every  material  circumstance  which  the  assured  is  bound  to  disclose, 
unless  it  conies  to  his  knowledge  too  late  to  communicate  it  to  the 
agent  (M.  I.  A.,  s.  19  {b)).  Thus  a  policy  is  good  which  is  effected  by 
an  agent  in  ignorance  of  any  loss  for  a  principal  who  knows  of  it,  but 
not  in  time  to  communicate  it  to  him  before  the  contract  is  made 
(Arnould,  577). 

(2)  Representations. — Every  material  representation  made  by  the 
assured  or  his  agent  to  the  insurer  during  the  negotiations  for  the 
contract,  and  before  the  contract  is  concluded,  must  be  true;  if  it  be 
untrue,  the  insurer  may  avoid  the  contract  (M.  I.  A.,  s.  20).  A  repre- 
sentation is  not  part  of  the  contract,  and  is  never  therefore  introduced 
into  it ;  thus  a  paper  containing  a  written  statement,  even  though 
wrapped  up  with  the  policy  or  wafered  to  it  at  the  time  of  subscription, 
is  only  a  representation  (not  a  warranty,  see  post)  {Pawson  v.  Barnevelt, 
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1779,  1  Doug.  11).  It  may  be  either  written  or  verbal,  e.g.  statements 
by  broker  to  the  insurer  or  instructions  from  the  assured  shown  to  the 
insurer ;  and  is  generally  entered  by  the  broker  in  his  book  {Paioson  v 
Wcttson,  1778,  2  Cowp.  785,  and  1  Doug.  11;  Arnould,  528).  Though 
a  representation  can  never  appear  on  the  face  of  the  policy,  it  may  be 
implied  from  the  language  of  the  policy  {Hodgson  v.  Richardson,  1764, 
1  Black.  (W.)  463  ;  policy  "  at  and  from  Genoa  to  Dublin,  the  adventure 
to  begin  from  the  loading  to  equip  for  the  voyage,"  was  held  to  imply  a 
representation  that  sliip  would  be  loaded  at  Genoa ;  Reid  v.  Harvey,  1816, 
4  Dow,  App.  Gas.  97;  16  E.  E.  38,  policy  "to  return  5  per  cent,  for 
convoy  and  arrival,"  held  to  imply  a  representation  that  ship  would 
sail  with  convoy). 

A  representation  is  material  which  would  influence  the  judgment  of 
a  prudent  insurer  in  fixing  the  premium,  or  determining  whether  he  will 
take  the  risk  (M.  I.  A.,  s.  20  (2)).  A  representation  which  is  not  material 
need  not  be  true,  unless  it  be  fraudulent ;  but  fraud  will  make  it  material, 
for  "a  representation  if  not  material  can  hardly  ever  be  fraudulent" 
(Lord  Mansfield,  Pawson  v.  Watson,  ante).  The  materiality  of  a  repre- 
sentation is  not  affected  by  the  actual  result  of  the  adventure  insured, 
for  the  loss  need  not  have  any  connection  with  the  fact  misrepresented 
{Lynch  v.  Hamilton,  1810,  3  Taun.  36 ;  12  E.  E.  591 ;  Ihid.  v.  Dunsford, 
1811,  14  East,  494;  13  E.  E.  295).  Whether  a  representation  be 
material  or  not  is  a  question  of  fact  (M.  I.  A.,  s.  20  (7)),  and  depends  on 
the  effect  which  it  may  reasonably  be  supposed  to  have  on  the  mind  of  the 
underwriter.  Certain  representations,  however,  bear  so  plainly  on  the 
risk  that  they  are  presumed  to  be  material,  e.g.  that  a  ship  has  sailed 
or  will  sail  or  was  last  seen  in  safety  on  a  particular  day  {Anderson  v. 
Thornton,  1853,  8  Ex.  Eep.  425;  Dennistoun  v.  Lillie,  1821,  3  Bli.  202; 
4  E.  E.  579 ;  22  E.  E.  13 ;  Arnot  v.  Stewart,  1817,  5  Dow,  274;  3  E.  E. 
1327  ;  16  E.  E.  123 ;  McDowall  v.  Fraser,  1799, 1  Doug.  260),  or  the  kind 
of  armament  or  number  of  men  she  will  carry  {Pawson  v.  Watson,  ante), 
or  the  nature  of  the  cargo  she  is  to  carry  {Flinn  v.  Headlam,,  1829, 9  B.  &  C. 
693) ;  unless  the  assured  can  show  conclusively  that  the  underwriter  was 
not  in  fact  influenced  by  them  (Arnould,  555).  The  only  cases,  however, 
in  which  the  assured  can  prove  this  are  where  the  representation  is 
revoked,  or  where  it  is  waived  by  the  underwriter  (Phillips,  681); 
and  in  no  other  case  may  evidence  be  given  to  show  that  a  material 
misrepresentation  did  not  actually  affect  the  mind  of  the  underwriter. 

A  representation  may  relate  either  to  a  matter  of  fact  or  to  a  matter 
of  expectation  or  belief  (M.  I.  A.,  s.  20  (3)).  In  the  former  case  it  is 
true  if  it  is  substantially  correct,  i.e.  if  the  difference  between  what  is 
represented  and  what  is  actually  correct  would  not  be  considered  material 
by  a  prudent  insurer  {ibid.  (4)) ;  in  the  latter  case  it  is  true  if  it  is  made 
in  good  faith  {ibid.  (5)).  Formerly  representations  were  divided  into 
affirmative  and  promissory ;  but  this  is  really  only  a  difference  in  form, 
as  both  are  really  promises  (see  Pawson  v.  Watson,  1778,  ante).  It  was 
also  thought  a  promissory  representation  if  not  fraudulent  need  not  be 
true,  though  an  affirmative  one  must  be ;  but  it  is  now  established  that 
in  both  forms  truth  is  essential  {Dennistoun  v.  Lillie,  ante,  Lord  Eldon  ; 
Edwards  v.  Footner,  1808,  1  Camp.  530).  A  representation  made  with 
intent  to  deceive  must,  perhaps,  correspond  exactly  with  the  facts,  or 
the  policy  will  be  void  (Arnould,  558).  But  at  all  events  in  the  case  of 
representations  not  fraudulently  made  relating  to  facts,  a  substantial 
compliance  is  sufficient  {De  Hahn  v.  Hartley y  1786,  1  T.  E.  345  ;  1  E.  E. 
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221,  Lord  Mansfield) ;  thus  a  representation  of  "  twelve  guns  and  twenty 
men  "  is  satisfied  by  thirteen  carriage-guns  and  six  swivels,  sixteen  men 
and  eleven  boys  (Pawson  v.  Watson,  ante);  and  a  representation  that 
"  ship  was  last  metalled  in  1867  "  is  satisfied  by  proof  of  her  bottom 
having  then  been  overhauled,  and  new  metal  put  in  where  required 
(Alexander  v.  Camphell,  1872,  41  L.  J.  Ch.  478). 

In  the  case  of  representations  as  to  matters  of  belief  or  expectation, 
if  they  are  made  fraudulently  {i.e.  made  to  induce  the  assured  to  believe 
that  which  the  assured  knows  to  be  false  or  does  not  know  to  be  true), 
and  they  are  untrue,  they  will  make  the  policy  void  {Evan^  v.  Edmonds, 
1853,  13  C.  B.  777);  but  if  they  are  made  bond  fide,  even  though  they 
are  falsified  by  events,  they  do  not  invalidate  the  policy  {Barber  v. 
Fletcher,  1779,  1  Doug.  306,  vessel  "  expected  to  leave  coast  of  Africa  in 
November  or  December  "  not  leaving  till  May).  A  representation  which, 
though  positive  in  form,  must  be  regarded  as  an  expression  of  expectation 
or  belief  having  reference  to  the  position  of  the  parties  and  the  circum- 
stances of  the  case,  will  be  so  construed — e.g.  a  statement  by  a  goods 
owner  as  to  the  time  of  a  ship's  sailing  {Bowden  v.  Vaughan,  1808, 
10  East,  415 ;  10  K.  K.  240),  or  by  a  broker  {Hubbard  v.  Glover,  1812, 
3  Camp.  313 ;  Brine  v.  Featherstone,  1813,  4  Taun.  867 ;  14  E.  R  689). 
But  a  statement  may  be  positive  in  form  and  so  regarded,  because  there 
is  nothing  in  the  circumstances  to  show  that  it  was  not  so  intended 
{e.g.  a  broker  representing  that  a  ship  which  he  knew  to  have  sailed 
from  Sandy  Hook  on  6th  December,  and  to  have  been  seen  in  the 
Delaware  five  days  after  sailing  from  New  York,  "  had  been  seen  safe 
in  the  Delaware  on  11th  December,"  was  held  to  avoid  the  policy 
{McDowall  V.  Eraser,  1799, 1  Doug.  260)).  On  the  other  hand,  a  broker's 
saying  that  "the  vessel  was  American,  but  he  was  directed  not  to 
warrant  anything,"  was  held  not  to  be  a  representation  {Christie  v. 
Secretan,  1799,  8  T.  E.  192). 

A  representation  may  be  withdrawn  or  corrected  before  the  contract 
is  concluded  (M.  I.  A.,  s.  20  (6)),  either  expressly  or  impliedly,  e.g.  assured 
making  a  statement  which  contradicts  or  qualifies  a  former  one  {Daivson 
V.  Atty,  1806,  7  East,  367);  or  the  underwriter  may  waive  it  by  under- 
writing a  policy  inconsistent  with  it  {Bize  v.  Fletcher,  1779,  1  Doug.  284). 

Eepresentations  are  construed  according  to  their  plain  meaning,  viz., 
that  in  which  they  may  reasonably  be  concluded  to  be  understood  by 
the  underwriter,  and  they  include  all  the  natural  and  obvious  inferences 
to  be  drawn  from  them  by  mercantile  men,  and  generally  refer  to  the 
time  of  their  being  made  (Arnould,  564,  567 ;  Phillips,  550,  565,  and 
567) ;  e.g.  a  statement  that  "  ship  was  on  coast  2nd  October,"  when  the 
assured  had  heard  on  21st  February  that  the  ship  had  left  St.  Thomas 
on  the  2nd  October,  and  the  policy  was  not  effected  till  21st  March,  is 
a  misrepresentation  {Ratcliffe  v.  Shoolbred,  1780,  Park,  290) ;  a  statement 
that  "  ship  was  all  well  at  Elsinore  on  26th  July,"  when  the  owner  knew 
that  she  had  sailed  thence  on  that  day  before  the  ship  on  which  he  had 
himself  came  from  that  port,  and  the  policy  was  made  immediately  after 
his  arrival,  is  a  misrepresentation  {Kirby  v.  Smith,  1818,  1  Barn.  &  Aid. 
672 ;  ^9  E.  E.  412).  In  the  United  States  a  representation  by  the 
assured,  who  lived  at  New  York,  to  ]^oston  underwriters  that  his  ship 
was  "  coppered  "  was  held  to  mean  coppered  in  the  sense  in  which  that 
word  would  have  been  understood  at  New  York  {Hazard  v.  New  England 
M.  I.  C,  1834,  8  Peters,  S.  C.  557;  PhiUips,  566).  If  the  language  be 
designedly  ambiguous,  and  the   underwriter  is  deceived  thereby,  the 
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fraud  discharges  him  from  the  contract  (Arnould,  565);  but  if  it  is 
obviously  ambiguous  without  fraud,  and  the  underwriter  does  not  make 
inquiry  or  get  an  explanation  from  the  assured,  he  will  be  bound  by 
the  meaning,  whatever  it  is,  and  cannot  say  it  is  not  true  in  the  sense 
in  which  he  understood  it  {Freeland  v.  Glover,  1806,  7  East,  457 ;  9  K.  R. 
803).  If  the  words  used  in  it  are  technical,  or  have  a  peculiar  mercantile 
meaning,  they  are  construed  according  to  that  meaning ;  e.g.  "  a  ship  to 
sail  in  the  month  of  October "  held  a  misrepresentation,  although  ship 
sailed  on  11th  October,  for  by  usage  of  trade  this  meant  between 
25th  October  and  2nd  November  {Chaurand  v.  Angerstein,  1791, 
Pea.  61). 

Evidence  is  not  admissible  to  show  that  a  representation  was  made 
in  order  to  qualify  the  express  terms  of  a  written  policy,  nor  to  exclude 
a  usage  of  trade  inconsistent  with  it,  the  terms  of  which  are  not  expressed 
in  the  policy,  nor  to  override  an  implied  warranty  in  the  policy  (Black- 
burn, J.,  Fawkes  v.  Lamb,  1862,  31  L.  J.  Q.  B.  98;  and  Burges  v.  Wickham, 
1863,  33  L.  J.  Q.  B.  17,  though  in  the  latter  case  Cockburn,  C.J.,  and 
Wightman,  J.,  held  that  it  would  be  adniitted  to  ascertain  the  extent 
of  an  implied  warranty  of  seaworthiness;  and  Blackburn,  J.,  agreed 
with  the  rest  of  the  Court  on  the  ground  that  the  implied  warranty 
was  satisfied  without  resorting  to  extrinsic  evidence  as  to  its  extent). 
Arnould's  latest  editors  consider  that  the  balance  of  judicial  authority  is  in 
favour  of  the  exclusion  of  such  evidence  (696),  but  that  evidence  is  admis- 
sible to  show  what  the  insurance  relates  to,  and  the  consequent  degree 
of  seaworthiness  required  (696),  but  Arnould  himself  thought  evidence 
of  a  representation  could  be  given  to  exclude  such  a  trade  usage  as  that 
above  described,  and  Phillips  and  Duer  agree  with  him ;  and  Phillips 
also  favours  its  being  allowed  to  exclude  an  implied  warranty  (Phillips, 
594  and  602). 

A  representation  made  to  the  first  of  several  underwriters  is  con- 
sidered to  be  made  to  all,  as  each  is  supposed  to  underwrite,  partly 
relying  on  the  presumption  of  the  first  having  ascertained  it  to  be  a 
proper  risk,  subject  to  two  conditions,  viz. — (1)  it  must  relate  to  intelli- 
gence material  to  the  proposed  insurance  as  stated  in  the  slip,  and  not 
to  matters  of  collateral  agreement  (Arnould,  571 ;  Stackpoole  v.  Simon, 
1779,  Park,  648) ;  (2)  it  must  be  such  as  to  induce  the  underwriters  to 
accept  lower  terms  for  the  risk  than  they  would  have  otherwise  accepted, 
for  it  is  "  a  communication  to  them  all  for  their  benefit,  but  not  so  as  to 
charge  them"  {Bohertson  v.  Marjoribanks,  1819,  2  Stark.  573;  20  R.  R. 
740).  The  rule  is,  however,  not  favoured :  Lord  Ellenborough  expressed 
great  doubts  of  its  validity,  and  it  is  confined  strictly  to  representations 
made  to  the  first  underwriter  (Forrester  v.  Pigou,  1813,  1  M.  &  S.  13; 
Bell  V.  Carstairs,  1810,  2  Camp.  543;  11  R.  R.  793;  Brine  v.  Feather- 
stone,  1813,  4  Taun.  869 ;  14  R.  R.  689).  Where  the  first  underwriter 
is  a  mere  "  decoy  duck,"  i.e.  subscribes  the  slip  or  policy  on  the  under- 
standing that  it  is  not  to  be  binding  on  him,  and  with  the  object  of 
leading  others  to  insure,  this  is  a  fraud  on  the  subsequent  underwriters 
and  avoids  the  policy  {Wilson  v.  Ducket,  1762,  3  Burr.  1361,  Lord 
Mansfield  commenting  on  earlier  cases;  Sibbald  v.  Hill,  1814,  2  Dow. 
App.  Cas.  263 ;  14  R.  R.  160). 

The  assured  is  not  liable  for  the  truth  of  the  facts,  but  only  for 
the  truth  with  which  he  states  the  information  he  has  received 
(Arnould,  623;  Phillips,  575;  Bell  v.  Bell,  1810,  2  Camp.  479;  11  R.  R. 
769). 
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(3)  Slip. — A  third  preliminary  to  the  making  of  the  formal  contrac 
{i.e.  the  execution  of  the  policy)  is  the  making  of  the  slip  or  covering 
note  or  other  customary  memorandum  of  the  contract.  The  ordinary 
course  of  business  is  to  the  following  effect : — The  broker,  on  receiving 
orders  from  his  principal  to  effect  an  insurance,  prepares  a  "  slip " 
embodying  the  terms  of  the  proposed  policy.  In  the  case  of  Lloyd's 
underwriters,  such  a  slip  is  initialed  by  the  different  underwriters  for 
the  amounts  for  which  they  are  willing  to  underwrite,  and  a  policy  is 
afterwards  drawn  up  by  the  broker  of  the  assured,  and  taken  by  him  to 
the  different  underwriters  for  execution.  In  the  case  of  insurance  com- 
panies a  separate  slip  is  prepared  for  each  company  by  the  broker  of  the 
assured,  and  the  policy  is  afterwards  drawn  up  from  the  slip  by  the 
officers  of  the  company,  and  kept  by  them  till  sent  for  by  the  assured 
or  his  broker  (Arnould,  34,  102).  Slips  are  usually  headed  with  the 
name  of  the  broker,  and  may  have  printed  clauses  at  the  foot  of  them, 
which  may  be  used  or  struck  out  as  is  required ;  e.g.  "  Docking  clause  : 
— F.  G.  A.  and  Y.  and  A.  Eules.  Eisk  to  commence  with  expiry  of 
previous  policy.  Deviation  and  change  of  voyage  clause.  Warranted 
F.  P.  A.  under  3  per  cent,  unless  stranded,  sunk,  burnt,  or  on  fire, 
or  caused  by  collision."  "The  slip  is  in  practice  and  according  to 
the  understanding  of  those  engaged  in  marine  assurance  the  complete 
and  final  contract  between  the  parties  fixing  the  terms  of  the  insurance 
and  the  premium,  and  neither  party  can  without  the  assent  of  the  other 
deviate  from  the  terms  thus  agreed  upon  without  a  breach  of  faith, 
for  which  he  would  suffer  severely  in  his  credit  and  future  business " 
(Blackburn,  J.,  lonicles  v.  Pacific  F.  &  M.  I.  C,  1871,  L.  E.  6  Q.  B.  674, 
685).  It  is  a  contract  of  marine  insurance,  but  cannot  be  enforced  in 
law  until  it  is  embodied  in  a  policy  {Fisher  v.  Liverpool  F.  &  M.  I.  C, 
1873,  L.  E.  8  Q.  B.  469).  These  decisions  were  given  under  the  Stamp 
Act  of  1867,  and  a  slip  was  thus  held  to  be  a  contract  of  marine  insur- 
ance (though  not  a  valid  one,  for  only  a  policy  was  that),  and  admissible 
in  evidence  whenever  it  was  material;  and  the  Stamp  Act  of  1891  (see 
post)  seems  to  reproduce  the  former  law.  A  "  covering  note  "  or  "  open 
cover  "  (which  does  not  specify  the  sum  insured)  is  not  a  policy  but  a 
contract  for  marine  insurance  which  is  not  enforceable  unless  expressed 
in  a  policy  {Home  I.  G.  v.  Smith,  [1898]  1  Q.  B.  829 ;  2  Q.  B.  351). 
The  Marine  Insurance  Act  provides  that  a  contract  of  marine  insur- 
ance is  deemed  to  be  concluded  when  the  proposal  of  the  assured  is 
accepted  by  the  insurer,  whether  the  policy  be  then  issued  or  not ;  for 
the  purpose  of  showing  when  the  proposal  was  accepted  reference  may 
be  made  to  the  slip  or  covering  note  or  other  customary  memorandum 
of  the  contract,  although  it  be  unstamped ;  and  where  there  is  a  duly 
stamped  policy  reference  may  be  made  as  heretofore  to  the  slip  or  cover- 
ing note  in  any  action  for  rectifying  or  avoiding  the  policy  (ss.  21  and 
89).  A  slip  is  admissible  to  explain  what  the  policy  refers  to  in  a 
reinsurance  policy  {Lower  Rhine  and  Wiirtemlerg  I.  A.  v.  Sedgioich,  [1898] 
1  Q.  B.  739 ;  [1899]  1  Q.  B.  179);  and  a  reinsurance  of  an  insurance  "of 
shipments  for  twelve  months  hy  open  cover "  is  good  {Marine  I.  C.  v. 
Stearns,  ■'[1901]  2  K.  B.  912;  and  see  De  Hart  and  Simey,  97).  For 
an  example  of  the  slip  rectifying  the  policy,  see  The  Aikshaw  (1893, 
9  T.  L.  E.  605) ;  and  of  the  effect  of  a  covering  note,  Bhugivandass  v. 
Netherlands  S.  &  F.  I.  C.  of  Batavia  (1888,  14  App.  Cas.  83,  P.  C); 
the  late  editors  of  Arnould  take  the  view  that  the  slip  is  a  contract 
of  marine  insurance,  as  formerly  thought  (37). 
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IX.  Form  of  the  Contract. 


(1)  Statutory  and  Common-Law  Regidsites  of  the  Contract. — The 
instrument  in  which  a  contract  of  marine  insurance,  whether  an  insur- 
ance or  reinsurance,  is  embodied  is  called  a  policy,  and  its  form  is 
determined  by  the  Stamp  Act,  1891,  and  the  present  Marine  Insurance 
Act.  A  contract  for  sea  insurance  (except  those  referred  to  in  M.  S.  A., 
1894,  s.  506 ;  see  p.  578)  is  not  valid  unless  the  same  is  expressed  in  a 
policy  of  sea  insurance  (Stamp  Act,  s.  93  (1)),  and  no  policy  is  admissible 
in  evidence  till  it  has  been  duly  stamped  {ihicl.,  ss.  1,  2,  14,  first  schedule ; 
M.  I.  A.,  s.  22).  The  policy  may  be  executed  and  issued  either  at  the 
time  when  the  contract  is  concluded  or  afterwards  (M.  I.  A.,  s.  22).  A. 
"  policy  of  sea  insurance  "  is  defined  as  being  any  insurance  (including 
reinsurance)  made  upon  any  ship  or  vessel  or  upon  the  machinery, 
tackle,  or  furniture  of  any  ship  or  vessel,  or  upon  any  goods,  merchandise, 
or  property  of  any  description  whatever  on  board  of  any  ship  or  vessel, 
or  upon  the  freight  of  or  any  other  interest  which  may  be  lawfully 
insured  in  or  relating  to  any  ship  or  vessel,  and  includes  any  insurance 
of  goods,  merchandise,  or  property  for  any  transit,  which  includes  not 
only  a  sea  risk  but  also  any  other  risk  incidental  to  the  transit  insured 
from  the  commencement  of  the  transit  to  the  ultimate  destination 
covered  by  the  insurance.  Where  any  person  in  consideration  of  any 
sum  of  money  paid  or  to  be  paid  for  additional  freight  or  otherwise 
agrees  to  take  upon  himself  any  risk  attending  goods,  merchandise,  or 
property  of  any  description  whatever  while  on  board  of  any  ship  or  vessel, 
or  engages  to  indemnify  the  owner  of  any  such  goods,  merchandise,  or 
property  from  any  risk,  loss,  or  damage,  such  agreement  or  engagement 
shall  be  deemed  to  be  a  contract  for  sea  insurance  (Stamp  Act,  s.  92). 
The  efiCect  of  this  latter  provision  is  that  carriers,  who  by  contract 
undertake  the  liabilities  of  insurers  in  addition  to  those  of  carriers, 
are  not  liable  under  their  insurance,  unless  it  is  embodied  in  a  marine 
policy. 

By  the  Stamp  Act  a  policy  of  sea  insurance  is  not  valid  unless  it 
specifies  the  particular  risk  or  adventure,  the  names  of  the  subscribers 
or  underwriters,  and  the  sum  or  sums  insured,  and  is  made  for  a  period 
not  exceeding  twelve  months  (1891,  s.  93  (3)).  The  Marine  Insurance 
Act  (reproducing  the  statute  of  1787,  28  Geo.  ill.  c.  56)  also  provides 
that  a  policy  must  specify  (1)  the  name  of  the  assured  or  the  person 
effecting  the  insurance  on  his  behalf ;  (2)  the  subject-matter  insured  and 
the  risk  insured  against ;  (3)  the  voyage  or  period  of  time  or  both  covered 
by  the  insurance;  (4)  the  sum  insured;  (5)  the  name  of  the  insurer 
(s.  23).  It  has  been  held  that  general  agents  to  whom  a  foreign  prin- 
cipal had  sent  the  bill  of  lading  of  goods,  together  with  a  bill  of  exchange 
drawn  on  them,  could  insure  the  goods  in  their  own  names  as  consignees, 
the  original  consignees  having  refused  to  accept  the  goods;  that  on  a 
subsequent  ratification  by  their  principal  they  became  persons  "  receiving 
the  order  to  effect  the  policy,"  that  their  employment  of  the  broker  to 
etlect  it  made  them  "  persons  giving  the  order  to  make  the  insurance," 
and  that  their  acceptance  and  payment  of  the  bill  of  exchange  drawn 
on  them  on  the  security  of  the  bill  of  lading  made  them  "persons 
interested"  (Buller,  J.,  Wolff  y,  Hm^ncastle,  1798,  1  Bos.  &  Pul.  316; 
4  K.  R.  808 ;  and  see  Bell  v.  Gilson,  1798,  ibid.  345 ;  4  R  E.  823 ;  De 
Vignier  v.  Swanson,  ibid.  346;  4  E.  E.  S2bn.;  Hibbert  v.  Martin,  1808, 
1  Camp.  538 ;  Hagedorn  v.  Oliverson,  1814,  2  M.  &  S.  485 ;  15  E.  E.  317). 
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In  practice  the  name  usually  inserted  in  the  policy  is  that  of  the  insur- 
ance broker,  who  insures  in  his  own  name  and  on  his  own  account  or 
in  his  own  name  and  on  account  of  his  principals ;  and  the  statute  is 
satisfied  if  the  name  of  the  person  interested  or  his  agent  is  inserted 
(Arnould,  171). 

Besides  these  statutory  requisites,  at  common  law  the  premium  must 
also  be  specified  in  the  policy,  being  the  consideration  for  the  contract ; 
the  Stamp  Act  of  1795  specified  it  among  the  requisites  of  the  policy, 
but  that  of  1867  omitted  it,  as  the  present  one  does,  leaving  it  to  be 
provided  for  at  common  law.  The  policy  may  also  provide  for  a  premium 
being  arranged;  if  no  arrangement  is  made,  a  reasonable  premium  is 
payable ;  and  the  same  rule  applies  to  an  additional  premium  which  is 
to  be  arranged  in  a  given  event  and  the  event  happens  but  no  insurance 
is  made  (M.  I.  A.,  s.  31 ;  and  see  Simon  Israel  &  Co.  v.  Sedgivick,  [1893] 
1  Q.  B.  303 ;  Greenock  S.  S.  Co.  v.  Maritime  L  C,  [1903]  1  K.  B.  367  (in 
cases  of  deviation  or  breach  of  warranty);  De  Hart  and  Simey,  39). 
As  to  premiums  of  mutual  insurance  policies,  see  above,  Who  may  he 
InMcrers. 

A  policy  must  be  signed  by  or  on  behalf  of  the  insurer,  and  in  the 
case  of  a  corporation  the  corporate  seal  may  be  enough,  but  the  corpora- 
tion may  subscribe  the  policy  in  any  other  way  allowed  by  the  statute, 
charter,  deed,  or  articles  of  association  under  which  it  is  constituted 
(see  Wright  v.  Ward,  1871,  1  Asp.  25 ;  Arnould,  26,  79 ;  M.  I.  A.,  s.  24). 
Where  the  insurance  is  made  by  private  insurers  {e.g.  Lloyd's  under- 
writers) each  one  underwrites  the  policy  with  his  name,  the  sum  which 
he  intends  to  insure  generally  written  in  words  at  length,  and  the  date ; 
for  each  subscription,  unless  the  contrary  is  expressed,  constitutes  a 
distinct  contract  with  the  assured  (M.  I.  A.,  s.  24  (2) ;  Marshall,  270 ; 
Arnould,  261).  A  partnership  subscribes  a  policy  in  its  own  name,  and 
need  not  set  out  the  names  of  the  partners  {Reid  v.  Allan,  1849,  4  Ex. 
Rep.  326 ;  Bowdall  v.  Allan,  1849,  19  L.  J.  Q.  B.  41).  Mutual  insurance 
clubs  or  shipowners'  associations  may  underwrite  either  by  all  their 
members  subscribing,  or  by  their  manager  or  other  officer  doing  so  in 
their  behalf,  but  the  latter  method  is  only  allowed  where  they  are  regis- 
tered as  companies,  unless  the  names  of  the  members  are  all  set  out 
with  their  subscriptions  at  the  same  time  in  the  policy,  and  such  regis- 
tration is  obligatory  on  them  if  they  consist  of  more  than  twenty  persons 
{In  re  London  Marine  Association,  1869,  L.  R.  4  Ch.  App.  611;  In  re 
Arthur  Average  Association,  1875,  L.  R.  10  Ch.  App.  542;  In  re  Padstow 
Total  Loss  Association,  1882,  20  Ch.  D.  137).  See  Who  may  he  Insurers, 
above. 

(2)  Voyage  and  Time  Policies. — Where  the  contract  is  to  insure  the 
subject-matter  from  one  specified  place  to  another  the  policy  is  called  a 
"  voyage  policy,"  and  where  the  contract  is  to  insure  the  subject-matter 
for  a  definite  period  of  time  the  policy  is  called  a  "time  policy."  A 
contract  for  both  voyage  and  time  may  be  included  in  the  same  policy 
(M.  I.  A.,  8.  25).  The  voyage  covered  by  a  voyage  policy  is  the  pre- 
scribed course  of  navigation  from  the  terminus  a  quo  or  starting-point, 
to  the  terminus  ad  quern  or  destination,  deviation  from  which  (see 
Deviation)  avoids  the  policy.  Both  the  termini  of  the  voyage  must  be 
set  out  in  the  policy.  The  voyage  may  be  outward  or  inward  or  outward 
and  inward,  or  as  it  is  called  a  "  round  voyage."  In  the  case  of  a  time 
policy  the  termini  are  the  two  extremes  of  time.  Either  voyage  or  time 
policies  may  be  made  retrospective  in  effect,  by  inserting  the  words 
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"  lost  or  not  lost "  {q.v),  and  in  the  case  of  a  time  policy  by  also  ante- 
dating the  beginning  of  the  risk.  Any  loss  which  happens  to  a  ship 
within  the  time  limits  specified  in  the  policy  is  covered,  though  its 
extent  is  not  ascertained  till  after  the  time  has  expired  {Knight  v.  Faith, 
1850,  15  Q.  B.  667).  In  mixed  policies  containing  contemporaneous 
time  and  voyage  limits,  the  latter  are  generally  only  mentioned  in  order 
to  specify  the  kind  of  voyage  intended,  and  may  not  mark  the  beginning 
of  the  risk  (Phillips,  928 ;  Arnould,  443),  and  the  subject  of  insurance 
may  be  covered  if  a  loss  happens  within  the  time  specified,  though  the 
ship  did  not  start  from  the  terminus  a  quo  ( Way  v.  Modiqliani,  1787 
2  T.  E.  30 ;  1  E.  E.  412 ;  Robertson  v.  French,  1803,  4  East,  130 ;  7  E.  E. 
535) ;  but  the  period  of  time  may  follow  the  voyage  {Gambles  v.  Ocean 
M,  L  C,  1875,  1  Ex.  D.  141).  No  policy  made  for  time  shall  exceed 
twelve  months  (Stamp  Act,  1891,  s.  93  (2);  and  so  M.  I.  A.,  s.  25  (2); 
Charlesworth  v.  Faber,  1900,  5  C.  C.  408),  except  that  a  "continuation 
clause  "  to  cover  the  ship,  if  at  sea  when  the  policy  expires,  till  arrival,  at 
a  yro  rata  daily  premium  is  valid  {ibid.  Finance  Act,  1901  ,s.  11  (1), 
altering  Bo2/al  Fxchange  A.  C.y.  Sjorforsakrings  Aktiebolaget  Vega,  [1901] 
2  K.  B.  567;  [1902]  2  K.  B.  384).  Under  an  identical  provision  in  the 
former  Act  it  was  held  that  a  warranty  in  a  policy  "  hull  warranted  not 
insured  {i.e.  by  anyone  else)  for  more  than  £2700  after  March  20,"  was 
held  to  be  satisfied,  although  besides  a  previous  policy  for  £2700  there 
was  also  an  insurance  for  £500  in  a  mutual  club,  which  expired  on 
March  20,  but  which,  by  the  rules  of  the  club,  was  to  be  renewed  on  its 
expiration  by  the  managers,  unless  they  received  ten  days'  notice  to  the 
contrary ;  because  as  the  ship  was  lost  before  March  20,  no  new  effective 
policy  could  have  been  made  {Zishman  v.  Northern  M.  I.  C,  1873,  L.  E. 
8  C.  P.  216),  and  a  similar  warranty  is  not  broken  by  the  assured 
insuring  beyond  the  limit  named  in  the  original  policy,  because  some 
of  the  underwriters  on  that  policy  were  insolvent  and  the  assured  only 
insured  to  cover  that  deficiency  {Gen.  I.  C.  of  Trieste  v.  Cory,  [1896] 
2  Com.  Cas.  58). 

(3)  Stamp  Provisions. — The  following  provisions  of  the  Stamp  Act 
with  regard  to  stamps  and  penalties  in  connection  with  policies  must 
be  noticed: — The  stamp  duty  on  a  policy  (1)  where  the  premium  or 
consideration  does  not  exceed  the  rate  of  2s.  6d.  per  £100  of  the  sum 
insured,  is  Id. ;  (2)  in  any  other  case  {a)  for  or  upon  any  voyage  for 
every  £100  or  portion  thereof  insured,  it  is  3d. ;  (b)  for  time,  for  every 
£100  or  portion  thereof  insured,  where  the  insurance  is  made  for  any 
time  not  exceeding  six  months,  it  is  3d.,  and  where  it  is  made  for  a  time 
more  than  six  and  less  than  twelve  months,  it  is  6d.  (schedule).  A 
policy  made  for  a  voyage  and  also  for  time  extending  to  thirty  days  after 
the  ship  has  anchored  at  her  destination  is  chargeable  with  duty  as 
a  voyage  and  as  a  time  policy  (s.  94).  A  policy  cannot  be  stamped  at 
any  time  after  it  is  signed  or  underwritten,  except  (1)  in  the  case  of 
a  mutual  insurance  policy  already  stamped,  when  an  additional  stamp 
may  be  put  on  it  if  the  policy  has  not  been  signed  or  underwritten  to 
an  amount  exceeding  the  sum  which  the  duty  impressed  thereon  extends 
to  cover;  (2)  in  the  case  of  a  policy  made  or  executed  out  of,  but 
enforceable  within,  the  United  Kingdom,  which  may  be  stamped  within 
ten  days  after  it  has  been  first  received  in  the  United  Kingdom,  on 
payment  of  the  duty  only ;  (3)  in  the  case  of  a  policy  being  produced 
in  evidence,  when  it  can  be  stamped  and  made  available  for  that  purpose 
on  payment  of  £100  penalty  (s.  95).     Eor  stamp  purposes  legal  altera- 
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tions  may  be  made  in  policies  after  they  have  been  underwritten,  if  they 
are  made  before  notice  of  the  determination  of  the  risk  originally 
insured,  and  provided  that  they  do  not  prolong  the  time  covered  by  the 
insurance  beyond  six  months  in  the  case  of  a  policy  made  for  less  than 
six  months,  or  beyond  twelve  months  in  the  case  of  a  policy  made  for 
more  than  six  months;  and  that  the  articles  insured  remain  the 
property  of  the  same  person  or  persons,  and  that  no  additional  or 
further  sum  be  insured  by  such  alterations  (s.  96).  Under  identical 
language  in  a  former  statute,  "  notice  of  determination  of  risk  "  has  been 
held  to  mean  determination  of  risk  by  the  loss  or  safe  arrival  of  the 
thing  insured  or  by  the  final  end  and  conclusion  of  the  voyage  (Lord 
Ellenborough,  Kensington  v.  Inglis,  1807,  8  East,  273,  291 ;  9  R.  R.  438 ; 
Arnould,  47) ;  and  the  words  "  the  property  of  the  same  person  "  require 
one  identical  and  continued  subject  of  insurance,  and  do  not  apply  to  a 
case  where  the  thing  first  insured  is  essentially  different  from  the  thing 
afterwards  insured  (Lord  Ellenborough,  Hill  v.  Fatten,  1807,  8  East, 
373  and  376 ;  9  R.  R.  469).  Waiver  of  an  implied  warranty  is  within 
the  original  stamp  {Weir  v.  Aberdeen,  1819,  2  Barn.  &  Aid.  320;  20 
R.  R.  450),  and  so  are  corrections  of  mistakes  (Arnould,  47,  49,  quoting 
cases).  An  altered  policy  which  prevents  any  rights  or  liabilities  arising 
under  it  also  destroys  the  original  ones  under  it  {French  v.  Fatten,  1807, 
1  Camp.  72 ;  9  R.  R.  571).  A  penalty  of  £100  is  imposed  on  anyone  (a) 
becoming  an  assurer  on,  or  entering  into  any  contract  for,  or  directly 
or  indirectly  receiving  or  contracting,  or  taking  credit  in  account  for 
■any  premium  or  consideration  for,  any  sea  insurance,  or  knowingly 
incurring  any  risk,  or  making  himself  liable  to  pay  for  any  loss,  peril, 
or  contingency  relative  to  any  sea  insurance,  unless  the  insurance  is 
expressed  in  a  duly  stamped  policy  of  insurance;  or  (5)  making  or 
effecting,  or  knowingly  procuring  to  be  made  or  effected,  any  sea 
insurance,  or  directly  or  indirectly  giving  or  paying  or  making  himself 
liable  to  pay  any  premium  or  consideration  for,  or  entering  into  any 
contract  for,  any  sea  insurance,  unless  the  insurance  is  so  expressed  as 
-above ;  or  (c)  fraudulently  contriving  or  devising  or  being  guilty  of  any 
wilful  act,  neglect,  or  omission,  with  intent  to  evade  the  duties  payable 
on  sea  policies ;  and  the  same  penalty  is  imposed  on  any  broker,  agent, 
or  other  person  negotiating  or  transacting  any  sea  insurance  contrary 
to  the  true  intent  and  meaning  of  this  Act,  or  writing  any  policy  on 
material  not  duly  stamped ;  and  he  forfeits  all  claim  to  any  charge  for 
brokerage,  commission,  or  agency,  or  any  money  expended  by  him  with 
reference  to  the  insurance,  and  any  money  paid  to  him  for  such  charge 
is  deemed  to  be  paid  without  consideration,  and  remains  the  property 
of  his  employer.  The  same  penalty  is  also  imposed  on  any  person 
making  or  issuing  or  causing  to  be  made  or  issued  any  document 
purporting  to  be  a  copy  of  a  sea  policy  when  there  is  not  in  existence 
a  duly  stamped  policy  of  which  the  said  document  is  a  copy,  in 
addition  to  any  other  fine  or  penalty  to  which  he  is  liable  (s.  97). 

(4)  Designation  of  the  Subject  of  the  Insurance  and  Interest  in  it. — The 
subject-matter  insured  must  be  designated  with  reasonable  certainty 
(M.  I.  A.,  s.  26).  In  a  policy  in  the  statutory  form,  or  one  similar  to 
it,  the  term  "  ship  "  includes  the  hull  materials  and  outfit,  stores  and 
provisions  for  the  officers  and  crew,  and,  in  the  case  of  a  ship  engaged 
in  a  regular  trade,  the  ordinary  fittings  requisite  for  the  trade ;  and  also, 
in  the  case  of  a  steamship,  the  machinery,  boilers,  and  coals  and  engine 
ii tores,  if  owned  by  the  assured  (M.  I.  A.,  r.  15,  embodying  Brough  v. 
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Whitmore,  1791,  4  T.  R.  206 ;  2  R.  R.  361 ;  Hill  v.  Patten,  1807,  8  East, 
:375 ;  4  R.  R.  469 ;  Gale  v.  Laurie,  1826,  5  B.  &  C.  156 ;  29  R.  R.  199). 
The  words  "  hull  and  machinery  "  in  a  policy  do  not  cover  coals,  stores, 
or  provisions  {Roddick  v.  Indemnity  M.  M.  I.  C,  [1895]  2  Q.  B.  380). 
The  term  "  furniture "  of  a  ship  in  a  time  policy  covers  dunnage,  nets, 
and  separation  cloths  in  a  grain  ship,  although  on  the  particular  voyage 
they  are  not  in  use  {Hogarth  v.  Walker,  [1900]  2  Q.  B.  283).  The  term 
"  disbursements  "  is  properly  used  in  a  policy  to  describe  any  interests 
outside  the  ordinary  interests  of  hull,  machinery,  cargo,  and  freight 
{Buchanan  v.  Faber,  1899,  4  C.  C.  223).  A  Lloyd's  policy  or  one  in 
general  form  may  be  restrained  by  writing  to  a  particular  subject  with 
particular  risks  {Jacoh  v.  Gaviller,  1902,  7  C.  C.  116,  prize  dog  case). 

In  such  a  policy  the  term  "  goods  "  means  merchandise,  and  does  not 
include  personal  effects  or  provisions  or  stores  for  use  on  board,  nor  does 
it  include  personal  effects  or  provisions  and  stores  for  use  on  board,  and 
deck  cargo  or  living  animals,  and,  in  the  absence  of  usage,  must  be  insured 
specifically  and  not  under  the  term  "goods"  (M.  I.  A.,  r.  17);  thus  it 
covers  jewels,  bullion,  etc.,  not  attached  to  the  persons  of  passengers 
{Brown  v.  Stapylton,  1827, 4  Bing.  119),  an  emigrant's  outfit  of  mechanical 
and  agricultural  implements  (  Wilkinson  v.  Hyde,  1857,  3  C.  B.  N.  S.  36), 
dollars  entered  at  the  Custom  House  {Thomas  v.  Boy.  Ex.  A.  C,  1824, 
Manning's  Digest  N.  P.,  165),  and  mortgages  on  goods  {Glover  v.  Black, 
1763,  1  Black.  (W.)  405,  422);  but  not  bills  of  exchange  or  bank  notes 
{Palmer  v.  Pratt,  1814,  2  Bing.  192 ;  27  R.  R.  583),  personal  effects  {Ross 
V.  Thwaites,  1775,  Park,  26),  deck  cargo  {Blackett  v.  Roy.  Ex.  A.  C,  1832, 
1  L.  J.  Ex.  101),  living  animals  (so  held  in  United  States,  Walcott  v.  Eagle 
I.  C.,  1827,  4  Pick.  Mass.  434),  profits  or  commissions  {Lucena  v.  Craufurd, 
1806,  2  Bos.  &  P.  N.  R.  315 ;  6  R.  R.  623).  In  such  a  policy  "freight" 
includes  profit  derivable  by  a  shipowner  from  carrying  his  own  goods  in 
his  ship  and  freight  payable  by  a  third  party,  but  not  passage  money 
(M.  I.  A.,  r.  16,  which  makes  no  exception  in  the  case  of  usage  as  laid 
down  in  Denoon  v.  Home  and  Colonial  A.  C.,  1872,  L.  R.  7  C.  P.  341) ;  see 
Williams  v.  Canton  I.  C,  1901,  A.  C.  462. 

The  ship  must  be  correctly  described,  but  a  mistake  in  her  name 
which  does  not  mislead  the  underwriter  does  not  avoid  the  policy  if  the 
description  designates  the  subject  with  sufficient  certainty,  or  suggests  the 
means  of  doing  so  (Blackburn,  J.,  lonides  v.  Pacific  I.  C,  1871,  L.  R.  6  Q  .B. 
674 — "Socrates"  instead  of  "Socrate;"  so  Le  Mesurier  v.  Vau^han,  1805, 
6  East,  382 ;  8  R.  R.  500).  Goods  must  also  be  described  accurately  if 
specifically  insured  {De  Symonds  v.  Shedden,  1800,  2  Bos.  &  Pul.  153; 
Hunter  v.  Prinsep,  1806,  Marsh.  255;  10  R.  R.  328— hats  described  as 
"  piece  goods,"  held  fatal).  Profits  expected  from  a  cargo  not  yet  shipped 
do  not  come  under  "  profits,"  but  require  special  words  {M'Swiney  v.  Roy, 
Ex.  A.  C,  1850,  14  Q.  B.  646). 

The  usual  practice  in  all  these  cases  is  to  adhere  to  the  statutory  policy 
(see  ]JOst),  and  for  the  requisite  particularity  of  the  description  to  write 
in  the  body  of  the  policy,  at  the  foot  or  on  the  margin,  a  statement  of 
the  real  nature  of  the  subject-insurance,  e.g.  "on  100  bales  of  cotton," 
leaving  the  printed  clauses  unaltered ;  for  words  thus  written  into  the 
policy  control  and  limit  the  effect  of  the  general  clause  to  the  particular 
kind  of  interest  (Lord  EUenborough,  Robertson  v.  French,  1803,  4  East, 
140 ;  7  R.  R.  535  ;  Lord  Penzance,  Dudgeon  v.  Pembroke,  1877,  2  App.  Cas. 
284,  293 ;  Arnould,  73). 

The  nature  and  extent  of  the  interest  of  the  assured  in  the  subject 
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insured  need  not  be  specified  in  the  policy  (M.  I.  A.,  s.  26  (2)),  and  a 
reinsurance  need  not  specify  that  it  is  such  {Mackenzie  v.  Whitworth, 
1875,  1  Ex.  D.  36,  44 ;  and  De  Hart  and  Simey,  34).  A  reinsurance  to 
take  excess  of  original  insurers  over  certain  amount  upon  steamers 
belonging  to  certain  lines  has  been  held  not  to  cover  loss  of  goods 
going  by  other  ships,  which  were  to  have  formed  part  of  cargo  of 
steamers  of  those  lines  (/.  C.  of  North  America  v.  North  China  I.  C, 
1898,  4  C.  C.  67);  and  a  reinsurance  "subject  to  same  terms,  conditions, 
and  clauses  as  original  policy  "  has  been  held  to  cover  only  policies  then 
in  existence,  and  not  those  made  after  the  making  of  the  reinsurance 
{Lower  Rhine  and  Wurtemhurg  I.  C.  v.  Sedgwick,  [1899]  1  Q.  B.  179 ; 
and  see  Maritime  I.  C.  v.  Stearns,  [1901]  2  K.  B.  712).  Thus  a  carrier 
may  insure  goods  generally  {Crowley  v.  Cohen,  ante),  a  mortgagee  may 
insure  ship  or  goods  generally  {Irving  v.  Richardson,  1831,  1  Moo.  &  R. 
153),  and  a  part  owner  of  a  ship  may  insure  "  freight "  generally  {Rising 
V.  Burnett,  1798,  Marsh.  570).  A  specific  description  of  bottomry  or 
respondentia  interest  must  be  true  in  point  of  law ;  and  describing  an 
invalid  bond  as  if  it  were  valid  will  not  make  the  policy  good  {Simonds 
v.  Hodgson,  1829,  6  Bing.  114;  37  R.  R.  319).  Reinsurance  was  illegal 
from  1746  to  1865,  unless  the  insurer  were  insolvent  or  dead,  and  the 
policy  expressed  that  it  was  a  reinsurance ;  and  in  Mackenzie  v.  WTiit- 
worth,  1875,  1  Ex.  D.  36,  44,  it  was  proved  to  be  the  invariable 
practice  in  reinsurance  policies  to  disclose  that  they  were  such. 

Where  the  policy  designates  the  subject  of  insurance  in  general  terms 
it  is  construed  to  apply  to  the  interest  intended  to  be  covered  (M.  I.  A., 
s.  26  (3)) ;  e.g.  that  of  a  mortgagee  {Irving  v.  Richardson,  ante),  or  a  part 
owner  of  a  ship  {Gardiner  v.  Crosedale,  1759,  1  Black.  (W.)  198 ;  and 
a  person  who  has  only  a  special  interest  in  goods  may  recover  in  respect 
of  that  interest  on  a  general  insurance  (Park,  J.,  Palmer  v.  Pratt,  1814, 

2  Bing.  192 ;  27  R.  R.  583) ;  e.g.  di  consignee  and  part  owner  of  goods 
can  insure  his  interest  under  "  goods  "  {Carruthers  v.  Sheddon,  1815, 
6  Taun.  14).  But  regard  is  to  be  had  to  any  usage  regulating  the 
designation  of  the  subject-matter  insured  (M.  I.  A.,  s.  26  (4)) ;  e.g.  "  goods  " 
may  so  cover  deck  cargo  {Da  Costa  v.  Edmunds,  1825,  4  Camp.  142; 
16  R.  R.  763) ;  if  such  usage  be  not  in  direct  conflict  with  the  words  used, 
e.g.  a  custom  at  Lloyd's  to  consider  the  word  "  boat "  in  the  Lloyd's  policy 
as  not  covering  a  boat  slung  on  the  ship's  quarter,  has  been  held  bad 
{Blackett  v.  Roy.  Ex.  A.  C,  1832,  2  C.  &  J.  244). 

(5)  Floating  Policy. — A  floating  policy  is  a  policy  which  describes 
the  insurance  in  general  terms,  and  leaves  the  name  of  the  ship  or  ships 
or  other  particulars  to  be  defined  by  subsequent  declarations  (M.  I.  A., 
s.  29  (1)) ;  and  this  is  common  in  cases  where  the  assured  has  ordered 
goods  to  be  shipped,  but  does  not  know  their  description  or  amount 
or  the  ship  by  which  they  are  to  come,  subject  to  the  condition  that 
he  is  to  declare  these  particulars  to  the  insurer  as  soon  as  he  knows 
them,  and  before  loss  if  possible,  though  he  may  declare  the  subject 
to  which  the  policy  is  to  apply  after  loss  {Harman  v.  Kingston,  1811, 

3  Camp.  150;  13  R.  R.  775;  Gleddanes  v.  Roy.  Ex.  A.  C,  1864,  34 
L.  J.  Q.  B.  30).  The  common  form  of  floating  policy  is  "  on  goods  by 
ship  or  ships  hereafter  to  be  declared  and  valued ; "  and  it  has  been 
legal  for  a  hundred  years  {Henchman  v.  OJley,  1783,  2  Black.  (H.)  345'?i. ; 
3  R.  R.  408,  413 ;  Kewley  v.  Ryan,  1794,  ibid.  343 ;  3  R.  R.  408 ;  lonides 
v.  Pacific  I.  C,  1871,  L.'R.  6  Q.  B.  674).  The  subsequent  declarations 
may  be  made  by  indorsement  on  the  policy  or  in  other  customary  manner 
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(M.  I.  A.,  s.  29  (2)).  Unless  the  policy  otherwise  provides,  they  must 
be  made  in  the  order  of  despatch  or  shipment ;  and  in  the  case  of  goods 
they  must  comprise  all  consignments  within  the  terms  of  the  policy,  and 
the  value  of  the  goods  or  other  property  must  be  honestly  stated ;  but 
an  omission  or  erroneous  declaration  may  be  rectified  even  after  loss 
or  arrival,  provided  the  omission  or  declaration  was  made  in  good  faith 
(M.  I.  A.,  s.  29  (3) ;  Stephens  v.  Australasian  I.  C,  1872,  L.  E.  8  C.  P.  18 ; 
Imperial  M.  L  C.  v.  Fire  I.  C.  X.,  1879,  4  C.  P.  D.  166).  For  instances  of 
consignments  within  the  terms  of  the  policy,  see  Hunter  v.  Leathley,  1830, 
10  B.  &  C.  858  ;  and  of  rectifying  mistake  or  omission,  Bohinson  v.  Tour  ay  ^ 
1811,  3  Camp.  158;  13  E.  E.  781,  even  after  loss  or  arrival  (see  above). 
Unless  the  policy  provides  otherwise,  where  a  declaration  of  value  is  not 
made  until  after  notice  of  loss  or  arrival,  the  policy  must  be  treated  as 
an  unvalued  policy  as  regards  the  subject  of  that  declaration  (M.  I.  A., 
s.  29  (4) ;  Harman  v.  Kingston,  ante). 

Another  policy  of  the  same  kind  is  a  policy  which  is  intended  to 
cover  any  interest  which  the  assured  may  have  at  risk  within  a  certain 
space  of  time,  e.g.  carriers  insuring  "  on  goods  on  board  thirty  boats,  as 
interest  may  appear  hereafter,"  for  twelve  months  {Crowley  v.  CoJieny 
1832,  3  Barn.  &  Adol.  478 ;  37  E.  E.  472).  As  already  seen,  the  insur- 
able interest  in  such  a  case  is  the  amount  which  the  assured  has  at  risk 
at  the  time  of  loss ;  and  the  insurance  may  either  indemnify  him  in  the 
proportion  of  the  insurance  which  the  goods  lost  bear  to  all  the  goods 
actually  at  risk  at  the  time  {Crowley  v.  Cohen,  above),  or  in  full  without 
referring  to  such  proportion  of  the  loss  {Joyce  v.  Kennard,  1871,  L.  E. 
7  Q.  B.  78). 

(6)  The  Lloyd's  Policy. — The  ordinary  voyage  policy  is  known  as  the 
Lloyd's  Policy,  and  as  such  is  sanctioned  by  statute ;  there  are  statutory 
rules  for  the  meaning  of  the  terms  and  expressions  used  therein  except 
where  the  context  otherwise  requires,  which  have  been  already  referred 
to  (M.  I.  A.,  Schedule  1);  its  form  is  as  follows  (the  particular  portions 
being  named  in  the  margin  for  convenience) : — 

Be  it  known  that, 
As  well  in  own  name,  as  for  and  in  the  name  and  names  of  all  and  s.a 

every  other  person  or  persons  to  whom  the  same  doth,  may,  or  shall  appertain 
in  part  or  in  all  doth  make  assurance  and  cause  .  .  .  and  them  and  every  of 
them  to  be  insured,  lost  or  not  lost  at  and  from  .  .  .  upon  any  kind  of  goods  subject  of 
and  merchandises,  and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition,  "isurance. 
artillery,  boat,  and  other  furniture  of  and  in  the  good  ship  or  vessel  called  the 
,  whereof  is  master,  under  God,  for  this  present  voyage  , 

or  whosoever  else  shall  go  for  master  in  the  said  ship,  or  by  whatsoever  other 
name  or  names  the  said  ship  or  the  master  thereof  is  or  shall  be  named  or 
called,  beginning  the  adventure  upon  the  said  goods  and  merchandises  from  Beginning 
the  loading  thereof  aboard  the  said  ship  upon  the  said  ship,  &c.  °^^^^' 

,  and  shall  so  continue  and  endure  during  her  abode  there  upon 
the  said  ship,  &c. ;  and  further,  until  the  said  ship  with  all  her  ordnance, 
tackle,  apparel,  &c.,  and  goods  and  merchandises  whatsoever,  shall  be  arrived 
at  upon  the  said  ship,  &c.,  until  she  hath  moored  at  anchor  twenty-  End  of 

four  hours  in  good  safety,  and  upon  the  goods  and  merchandises  until  the  same  "^^* 
be  there  discharged  and  safely  landed  ;  and  it  shall  be  lawful  for  the  said  ship,  Liberty  to 
&c.,  in  this  voyage  to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  ^°"^'^'  ®^'^- 
or  places  whatsoever  without  prejudice  to  this  insurance.      The  said  ship, 
&c.,  goods  and  merchandises,  &c.,  for  so  much  as  concerns  the  assured  by 
agreement  between  the  assured  and  assurers  in  this  policy  are  and  shall  Valuation 

1  I        1      J  claus6. 

be  valued  at. 
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Touching  the  adventures  and  perils  which  we  the  assurers  are  contented 
to  bear  and  do  take  upon  us  in  this  voyage,  they  are,  of  the  seas,  men  of  war, 
fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart, 
surprisals,  takings  at  sea,  arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people  of  what  nation,  condition,  or  quality  soever,  barratry  of 
the  master  and  mariners,  and  of  all  other  perils,  losses,  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandises  and  ship,  &c.,  or  any  part  thereof ;  and  in  case  of  any  loss  or 
misfortune  it  shall  be  lawful  to  the  assured,  their  factors,  servants,  or  assigns, 
to  sue,  labour,  and  travel  for,  in  and  about  the  defence,  safeguard,  and  recovery, 
of  the  said  goods  and  merchandises  and  ship,  &c.,  or  any  part  thereof  without 
prejudice  to  this  insurance;  to  the  charges  whereof  we  the  assurers  will 
contribute  each  one  according  to  the  rate  and  quantity  of  his  sum  herein 
assured.  And  it  is  especially  declared  and  agreed  that  no  acts  of  the  insurer 
or  insured  in  recovering,  saving,  or  preserving  the  property  insured  shall  be 
considered  as  a  waiver  or  acceptance  of  abandonment.  And  it  is  agreed  by 
us  the  insurers  that  this  writing  or  policy  of  assurance  shall  be  of  as  much 
force  and  effect  as  the  surest  writing  or  policy  of  assurance  heretofore  made 
in  Lombard  Street  or  in  the  Royal  Exchange  or  elsewhere  in  London.  And 
so  we  the  assurers  are  contented,  and  do  hereby  promise  and  bind  ourselves 
each  one  for  his  own  part,  our  heirs,  executors,  and  goods  to  the  assured,  their 
executors,  administrators,  and  assigns  for  the  true  performance  of  the  premises, 
confessing  ourselves  paid  the  consideration  due  unto  us  for  this  assurance  by 
the  assured  at  and  after  the  rate  of 

In  Witness  whereof  we  the  assurers  have  subscribed  our  names  and 
sums  assured  in  (London). 

N.B. — Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  from  average, 

unless  general  or  the  ship  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and 

skins  are  warranted  free  from  average  under  five  pounds  per  cent. ;  and  all 

other  goods  also  the  ship  and  freight  are  warranted  free  from  average  under 

three  pounds  per  cent.,  unless  general  or  the  ship  be  stranded. 

rp,  ,.  T        1      r  £  (fisfures)  A.  B.  (words)         day  of  A.D. 

I  he  ordinary  policy  also  I   p  CD 

contains  the  following : —    ^1    «        "        ^'  -p'        "  "         " 


The  form  of  this  policy  is  certainly  three  hundred  years  old  (with  the 
exception  of  the  stranding  clause  added  in  1749,  and  the  waiver  clause 
which  is  of  recent  origin),  and  it  has  been  sanctioned  by  statute  in  1795, 
1867,  and  in  1906.  Any  clause  may  be  added  which  is  needed  for  the 
requirements  of  the  particular  case,  such  as  the  running  down  clause 
(q.v.)]  rules  as  to  general  average,  such  as  the  York  Antwerp  Rules 
(q.v.);  or  warranties  (see  post).  For  the  difference  between  the  rules  of 
construction  of  the  Lloyd's  marine  policy  and  other  policies  or  guarantees, 
see  ATiglo-Californian  Bank  v.  London  and  Pro  v.  M.  &  G.  I.  C,  1904,  10 
C.  C.  1 ;  20  T.  L.  R.  665.  A  policy  of  reinsurance  on  ship  executed  abroad 
by  a  foreign  corporation  according  to  the  foreign  law,  which  was  in 
English  and  the  ordinary  Lloyd's  form,  and  being  substantially  identical 
with  the  original  policy  of  insurance  and  an  earlier  policy  of  reinsur- 
ance providing  that  all  claims  thereunder  were  to  be  payable  in  London, 
and  auy  disputes  thereunder  should  be  decided  by  the  English  Courts, 
was  held  to  be  construable  according  to  English  law,  as  this  was  the  inten- 
tion of  the  parties  {lioyal  Exchange  A.  0.  v.  Sjoforsakrings  Akticholaget 
Vega,  [1902]  2  K.  B.  384). 

(7)  Alterations  in  Policy. — As  the  policy  is  the  only  legal  evidence 
of  the  terms  of  the  contract,  it  cannot  be  materially  altered,  after  it  is 
completed,  without  the  consent  of  all  parties  to  it ;  but  until  it  is  under- 
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written,  it  can  be  altered  by  one  or  the  other  party,  e.g.  "  goods  valued 
at  £500  "  was  altered  to  £1000  by  the  assured,  with  the  consent  of  an 
underwriter  who  had  underwritten  the  policy,  but  before  the  rest  of  it 
was  underwritten  {Rohinson  v.  ToUn,  1816,  1  Stark.  336);  and  after 
subscription  a  mistake  may  be  corrected  if  it  is  clear  that  the  policy, 
as  it  stands,  does  not  express  the  meaning  of  both  parties  to  it,  but  this 
requires  very  strong  evidence  {Henkle  v.  Boy.  Ex.  A.  (7.,  1749,  1  Ves.  Sen. 
317;  Spalding  Y.  Crocker,  1897,  2  Com.  Cas.  189,  193).  A  mistake  by 
the  assured  in  declaring  interest  under  a  policy  may  be  rectified  without 
the  consent  of  the  underwriter  {Robinson  v.  Touray,  1811,  3  Camp.  158; 
13  R.  R.  781).  By  consent  of  both  parties,  subject  to  the  stamp  law 
provisions  {ante),  any  alterations  may  be  made  in  the  policy,  if  written 
and  initialed  by  the  underwriters ;  but  they  will  only  bind  the  under- 
writers who  have  thus  acknowledged  them  {Forshaw  v.  Chabert,  1821, 

3  B.  &  B.  158;  23  R.  R.  596). 

The  general  rule  at  common  law  is  that  any  material  alteration  of  the 
policy  by  the  assured  avoids  the  policy,  except  as  against  underwriters 
who  have  consented  thereto  in  writing  (Arnould,  42).  The  following 
have  been  held  to  be  material  alterations : — Change  of  destination  {Laird 
V.  Rohinson,  1791,  4  Bro.  R  C.  488);  the  insertion  of  a  subject  of  insur- 
ance in  a  blank  policy  {Langhorn  v.  Cologan,  1812, 4  Taun.  330  ;  13  R.  R. 
613) ;  alteration  of  time  of  sailing  {Fairlie  v.  Christie,  1817,  7  Taun.  416  ; 
18  R.  R.  515);  adding  an  alternative  terminn^s  ad  quern  {Campbell  v. 
Christie,  1817,  2  Stark.  64) ;  and  inserting  "  a  liberty  to  call  off  Jamaica  " 
in  a  policy  allowing  "  to  touch,  stay,  etc.,  at  any  port  whatsoever  without 
prejudice  "  on  a  voyage  from  Cuba  to  Liverpool  {Forshaiv  v.  Chabert,  ante). 
On  the  other  hand,  immaterial  alterations  will  not  vitiate  the  policy ;  if 
some  underwriters  only  consent,  they  will  be  bound,  and  those  who  refuse 
will  be  liable  under  the  old  contract  {Saunderson  v.  M'Callum,  1819, 

4  J.  B.  Moore,  5) ;  e.g.  adding  to  the  ship's  name,  "  The  Three  Sisters," 
the  words  "Tres  Hermanas"  {Clapiham  v.  Cologan,  1813,  3  Camp.  382); 
adding  a  liberty  "  to  trade  "  to  a  policy  which  already  contained  a  liberty 
"  to  proceed  and  sail  to  .  .  .  sell,  barter,  and  exchange,  and  load,  unload, 
and  reload  at  any  port  or  place  .  .  .  the  ship  may  call  at "  is  immaterial 
{Sanderson  v.  Symonds,  1819,  1  B.  &  B.  426;  21  R.  R.  675;  Arnould, 
43-54). 

X.  Warranties. 

(1)  Generally. — There  are  certain  stipulations  either  expressly  or 
impliedly  in  a  marine  policy  undertaken  by  the  assured,  and  known  as 
warranties.  They  differ  from  Representations  {ante)  in  being  part  of  the 
policy,  and  requiring  a  literal  fulfilment,  whether  material  to  the  risk 
or  not ;  and  they  cannot  be  controlled  or  excluded  from  the  policy  by 
representations. 

Warranties  are  generally  promissory  in  form  and  effect,  and  amount 
to  undertakings  by  the  assured  that  some  particular  thing  shall  or  shall 
not  be  done,  or  some  condition  shall  be  fulfilled,  or  by  which  he  affirms 
or  negatives  the  existence  of  a  particular  state  of  things  (M.  I.  A.,  s.  33  (1)). 
They  may  be  either  express  or  implied  {ibid.  (2)) ;  and  are  conditions 
which  the  assured  must  exactly  comply  with,  whether  they  are  material 
to  the  risk  or  not.  If  he  fails  to  comply  with  them,  the  insurer,  subject 
to  any  express  provision  in  the  policy,  is  discharged  from  liability  as 
from  the  date  of  the  breach  of  warranty,  but  without  prejudice  to  any 
liability  incurred  by  him  before  that  date  {ibid.  (3)) ;  for  instances  of 
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strict  compliance  being  requisite,  see  De  Hahn  v.  Hartley,  1786,  1  T.  E. 
345;  1  R  E.  221,  Lord  Mansfield  and  Ashurst,  J.;  Newcastle  F.  I.  C. 
V.  Macmorran,  1815,  3  Dow,  P.  C.  255 ;  15  E.  E.  67,  Lord  Eldon.  The 
construction  of  the  language  of  the  warranty  may  be  determined  by 
usage  if  consistent  therewith  (Phillips,  766,  quoting  Bean  v.  Stupart,  1778, 
1  Doug.  11;  Hyde  v.  Bomce,  1783,  3  ibid.  213);  but  the  plain  meaning 
of  the  words  used  will  be  followed,  and  evidence  cannot  be  given  of  a 
construction  contrary  to  that  meaning,  though  such  construction  has 
been  put  on  it  by  persons  who  have  adopted  the  same  form  of  policy 
{Prov.  I.  C.  of  Canada  v.  Leduc,  1874,  L.  E.  6  P.  C.  224). 

Non-compliance  with  a  warranty  is  excused  when,  by  reason  of 
unforeseen  events,  the  warranty  ceases  to  be  applicable  to  the  circum- 
stances of  the  contract,  or  when  compliance  with  the  warranty  is 
rendered  unlawful  by  any  subsequent  law  (M.  I.  A.,  s.  34(1));  e.g.  a 
warranty  to  sail  with  convoy  in  a  policy  made  in  war  time  becomes 
immaterial  if  peace  ensues.  No  other  cause  will  excuse  a  breach  of 
warranty,  e.g.  a  peril  insured  against  in  the  policy  will  not  {Hore  v. 
Whitmore,  1778,  2  Cowp.  784;  Havelock  v.  Hancill,  1789,  3  T.  E.  277; 
1  E.  E.  703) ;  nor  will  the  fact  that  the  loss  is  not  in  any  way  connected 
with  the  breach  of  warranty  (Hihbert  v.  Pigou,  1783,  Marsh.  280,  ship 
warranted  to  sail  with  convoy  lost  in  a  storm).  Where  a  warranty  is 
broken,  the  assured  cannot  avail  himself  of  the  defence  that  the  breach 
has  been  remedied  and  the  warranty  complied  with  before  loss  (M.  I.  A., 
s.  34  (2) ;  De  Hahn  v.  Hartley,  ante  ;  Quebec  M.  1.  C.  v.  Commercial  Bank 
of  Canada,  1870,  L.  E.  3  P.  C.  234).  A  breach  of  warranty  may  be  waived 
by  the  insurer  (M.  I.  A.,  s.  34  (3)) ;  though  if  the  underwriter  waives  a 
breach  of  warranty,  or  accepts  notice  of  abandonment,  he  cannot  then 
set  up  a  breach  of  warranty  as  a  ground  for  avoiding  the  policy  (Prov. 
I.  C.  of  Canada  v.  Leduc,  above;  Weir  v.  Aberdeen,  1819,  2  Barn.  &  Aid. 
320 ;  20  E.  E.  450 ;  Quebec  M.  I.  C.  v.  Commercial  Bank  of  Canada,  1870, 
L.  E.  3  P.  C.  234,  244). 

(2)  Express  Warranties. — An  express  warranty  may  be  in  any  form 
of  words  from  which  the  intention  to  warrant  is  to  be  inferred  (s.  35  (1)). 
Words  of  description  may  constitute  a  warranty,  e.g.  goods  on  board  "  an 
American  ship"  (Baring  v.  Clagett,  1802,  3  Bos.  &  Pul.  201;  6  E.  E. 
759);  but  the  language  in  which  the  description  is  given  will  not,  e.g. 
"  ship  called  Tres  Hermanas  "  is  not  a  warranty  of  the  ship  being  Spanish 
(Clapham  v.  Cologan,  1813,^3  Camp.  382);  nor  does  a  policy  on  cargo 
"being  1031  hogsheads  of  wine"  warrant  that  all  the  cargo  is  wine 
(Muller  v.  Thompson,  1813,  2  Camp.  610;  12  E.  E.  753).  An  express 
warranty  must  be  included  in  or  written  upon  the  policy,  or  must  be 
contained  in  some  document  incorporated  by  reference  into  the  policy 
(M.  I.  A.,  s.  35  (2)),  either  in  the  margin  or  at  the  foot  (Kenyon  v.  Berthon„ 
1779,  1  Doug.  1271.);  but  merely  being  watered  to  or  wrapped  up  with 
the  policy  does  not  make  it  part  of  it  (Bean  v.  Stupart,  1778,  1  Doug. 
11 ;  Pawson  v.  Barnevelt,  1779,  ibid.  12).  If  a  particular  set  of  rules  are 
referred  to  in  the  policy  as  governing  it,  they  will  be  incorporated  into 
it  (Pittegrew  v.  Pringle,  1832,  3  Barn.  &  Adol.  514;  37  E.  E.  493; 
Graham-  v.  Barras,  1834,  5  Barn.  &  Adol.  1011;  39  E.  E.  723).  An 
express  warranty  does  not  exclude  an  implied  one,  unless  it  be  incon- 
sistent therewith  (M.  I.  A.,  s.  35  (3)),  e.g.  an  exception  of  "  loss  from 
rottenness,  inherent  defects,  and  other  unseaworthiness"  in  a  voyage^ 
policy  does  not  exclude  the  implied  warranty  of  seaworthiness  broken 
at   starting,   though   remedied   before  loss  (Quebec  M.   I.   C.   v.    Com- 
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mercial  Bank  of  Canada,  ante))  nor  does  a  description  of  a  ship  as 
"  abandoned  "  and  the  policy  being  on  her  '•'  salvage  "  (Knill  v.  Hooper, 
1857,  2  H.  &  N.  277). 

Express  warranties  may  relate  to  anything  which  the  parties  choose ; 
but  perhaps  the  most  common  (now  or  formerly)  are  those  of  time  of 
sailing  or  departing,  being  in  port  on  a  certain  day,  good  safety,  convoy 
in  war  time,  lawful  trade,  or  free  of  certain  risks,  or  risks  in  certain  seas 
or  ports,  and  neutrality  (in  war  time). 

"  Sailing  "  "  on  "  a  certain  day,  or  "  on,  before,  or  after  a  certain  day  " 
{Eore  V.  Wkitmore,  1778,  2  Cowp.  784;  Vezian  v.  Grarit,  1779,  Marsh. 
o59),  is  satisfied  if  the  ship  is  unmoored  and  got  under  way  in  a  state 
of  complete  readiness  for  the  voyage  on  or  before  the  day,  with  the 
purpose  of  proceeding  to  sea  without  delay,  though  she  may  afterwards 
be  detained  by  some  unforeseen  delay  {Bond  v.  Nutt,  1777,  2  Cowp.  601 ; 
Thellusson  v.  Fergusson,  1780,  1  Doug.  361 ;  Earle  v.  Harris,  ibid.  .357 ; 
Wright  V.  Shiffner,  1809,  2  Camp.  247 ;  11  K.  R.  263 ;  Sea  I.  C.  v.  Blogg, 
[1898]  1  Q.  B.  27) ;  if  she  is  not  so  completely  ready,  the  warranty  is 
not  satisfied  {Ridsdale  v.  Ncwnham,  1814,  4  Camp.  Ill;  16  R.  R.  327; 
Pittegreiu  v.  Fringle,  1832,  3  Barn.  &  Adol.  514;  37  R.  R.  493  ;  Graham 
V.  Barras,  1834,  5  Barn.  &  Adol.  1011 ;  JVelsonv.  Salvador,  1829,  M.  &  M. 
309 ;  31  R.  R.  733).  Where  the  voyage  consists  of  several  stages,  the 
warranty  is  satisfied  if  the  ship  starts  properly  equipped  for  the  first 
stage  at  the  time  specified,  meaning  to  complete  her  equipment  for  the 
later  stage  afterwards  (Bouillon  v.  Lupton,  1863,  33  L.  J.  C.  P.  37, 
a  river  and  sea  voyage).  A  warranty  to  "  sail  from  "  or  "  depart "  means 
that  the  ship  must  not  only  have  begun  her  voyage,  but  must  be  actually 
clear  of  the  port  by  the  day  fixed  {Moir  v.  Roy.  Ex.  A.  C,  1814,4  Camp. 
84;  1815,  3  M.  &  S.  461;  16  R.  R.  330;  Lang  v.  Anderdon,  1824, 
3  Barn.  &  Cres.  495  ;  27  R.  R.  412 ;  Baines  v.  Holland,  1855,  10  Ex. 
802;  Phillips,  777).  "In  port  on  a  certain  day"  in  a  time  policy  is 
satisfied  if  the  ship  is  in  any  port  {Kenyon  v.  Berthon,  1779,  1  Doug. 
1271.).  If  a  ship  is  insured  "for  one  month  safe  moored  in  Portsmouth 
harbour,"  moving  her  from  one  part  of  the  harbour  to  another,  if  she  is 
moored  safely,  is  within  the  policy  (Clarke  v.  Westmore,  Selwyn  N.  P. 
1008).  In  a  voyage  policy  "  at  and  from  "  a  given  port,  the  words  mean 
the  port  where  the  voyage  is  to  begin  (Colby  v.  Hunter,  1827,  M.  &  M. 
81 ;  33  R.  R.  644),  and  the  limits  of  the  port  may  be  shown  by  the  place 
where  clearance  is  given  (Williams  v.  Marshall,  1815,  6  Taun.  390;  18 
R.  R.  542,  Gravesend  in  port  of  London). 

A  warranty  of  "  safety  "  or  "  well "  on  a  certain  day  is  satisfied  if  the 
thing  insured  is  safe  at  any  time  during  that  day,  e.g.  under  a  policy 
"  on  goods  lost  or  not  lost,"  warranted  well  December  9, 1784,  the  policy, 
though  made  at  3  p.m.  that  day  after  the  ship  had  been  lost  at  8  A.M. 
that  day,  is  good  (Blackhurst  v.  Cockell,  1791,  3  T.  R.  360;  1  R.  R.  717; 
(M.  I.  A.,  s.  38). 

A  warranty  of  "convoy"  has  been  held  to  mean  that  the  convoy 
must  be  the  regular  Government  convoy ;  that  the  ship  must  sail  from 
the  appointed  rendezvous,  and  is  protected  in  going  there;  that  the 
convoy  must  be  for  the  whole  voyage  insured ;  that  it  must  be  under 
proper  sailing  instructions,  received  from  the  officer  in  command ;  and 
that  the  ship  must  sail  with  the  convoy,  and  continue  with  it  till  the 
end  of  the  voyage,  unless  separated  by  necessity  (Arnould,  654,  quoting 
decisions).  Though  the  ship  overtake  the  convoy  before  loss,  yet  the 
warranty  is  broken ;  but  if  she  is  driven  back  by  stress  of  weather  after 
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starting  with  the  convoy,  she  may  sail  again  without  waiting  for  the 
next  {Laing  v.  Glover,  1813,  5  Taun.  49).  A  warranty  of  "lawful  trade  " 
is  satisfied  if  the  trade  on  which  the  ship  is  sent  by  her  owners  is  lawful 
and  does  not  prevent  the  assured  from  recovering  for  a  loss  due  to  the 
master  barratrously  employing  the  ship  in  the  smuggling  trade  {Havelock 
v.  Handll,  1789,  3  T.  E.  277;  1  R.  R.  703;  see  Barratry  in  Marine 
Insurance). 

Warranties  to  be  free  of  certain  risks  are  "  free  from  capture  and 
seizure  in  ship's  port  of  discharge"  {Dalgleish  v.  Brooke,  1812,  15  East, 
295;  13  R.  R.  476;  and  other  cases,  Arnould,  903-905),  "free  from 
capture  in  port  or  ports"  {Baring  v.  Vaitx,  1810,  2  Camp.  541 ;  11  R.  R. 
791 ;  and  other  cases,  ibid.),  "  free  from  confiscation  by  Government 
in  ship's  port  of  discharge"  {Levi  v.  Allmttt,  1812,  15  East,  267;  and 
see  E.  C.  S.  vol.  vii.  37). 

Risks  in  certain  seas  may  also  be  excluded,  e.g.  "no  St.  Lawrence 
between  1st  October  and  1st  April"  {Birrell  v.  Dryer,  1884,  9  App.  Cas. 
345 ;  so  Prov.  L  C.  of  Canada  v.  Leduc,  1874,  L.  R.  6  P.  C.  224),  "  no  iron 
or  ore  or  phosphate  cargoes  exceeding  net  register  tonnage  across  Atlantic" 
{Hart  V.  Standard  M.  I.  C,  1889,  5  T.  L.  R.  229);  and  "not  to  proceed 
east  of  Singapore  "  {Simpson  S.  S.  Co.  v.  Premier  Und.  Assoc.,  1905, 10  C  C. 
198). 

A  warranty  of  neutrality  has  the  following  effect : — Where  insurable 
property,  whether  ship  or  goods,  is  expressly  warranted  neutral,  there 
is  an  iniplied  condition  that  the  property  shall  bear  a  neutral  character 
at  the  commencement  of  the  risk,  and  that  as  far  as  the  assured  can 
control  the  matter  its  neutral  character  shall  be  preserved  during  the  risk 
(M.  I.  A.,  s.  36  (1)).  Thus  if  war  breaks  out  after  the  beginning  of  the 
risk  between  the  country  of  the  assured  and  any  other  country  but  that 
of  the  insurer,  the  policy  is  good ;  but  if  the  countries  of  the  assured  and 
underwriter  go  to  war  with  each  other,  the  policy  is  void  {Aubert  v.  Gray, 
1862,  3  B.  &  S.  163).  For  what  is  neutral  conduct,  see  Neutrality.  It 
can  only  be  said  generally  here  that  neutrality  depends  on  domicile  and 
not  on  birth,  and  p'M?i^  facie  any  person  resident  in  a  hostile  country 
is  not  a  neutral,  and  one  resident  in  a  neutral  country  is  a  neutral,  and 
the  burden  of  proof  is  on  the  party  to  the  policy  which  disputes  that 
presumption.  Any  ship  belonging  to  a  person  domiciled  in  England, 
whether  of  foreign  birth  or  not,  or  domiciled  in  a  neutral  country, 
whether  belligerent,  British,  or  neutral  by  birth,  comes  within  the 
warranty.  Where  a  ship  is  expressly  warranted  neutral  there  is  also 
an  implied  condition  that  so  far  as  the  assured  can  control  the  matter 
she  shall  be  properly  documented,  i.e.  must  carry  the  necessary  papers 
to  establish  her  neutrality  (viz.,  a  passport,  sea-brief,  sea-letter,  or  pass, 
a  certificate  of  her  registry,  her  bill  of  sale,  which  is  the  title  to  her 
ownership,  the  ship's  articles  or  muster-roll,  the  charter-party  (if  there 
is  one),  her  log-book,  and  bill  of  health),  and  that  she  shall  not  falsify 
or  suppress  her  papers  or  use  simulated  papers,  for  if  any  loss  occurs 
through  breach  of  this  condition  the  insurer  can  avoid  the  contract 
(M.  I.  A.,  s.  36  (2));  she  must  also  carry  a  neutral  fiag  (Arnould,  661). 
She  mary,  however,  carry  a  belligerent-owned  cargo  if  it  is  truly  repre- 
sented as  such  (Arnould,  667).  Goods  shipped  in  contemplation  of  war 
to  a  destination  which  would  become  hostile,  are  not  within  the  warranty ; 
and  it  makes  no  difference  that  the  consignor  and  consignee  have  agreed 
that  the  goods  shall  be  at  the  former's  risk  till  delivered  {The  Atlas 
and  The  Sally,  1805  and  1795,  3  Rob.  C.  179.  299 ;  Arnould,  659).     The 
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produce  of  a  hostile  country,  though  owned  by  a  neutral  owner  of  the 
soil,  is  not  within  the  warranty ;  nor  is  it  if  contracted  for  by  a  neutral 
in  contemplation  of  war,  unless  actually  delivered  before  war ;  but  it  is, 
if  imported  from  a  hostile  country  into  a  neutral  country,  and  thence 
reshipped  (Arnould,  659-660,  quoting  decisions). 

The  duty  of  a  neutral  ship  is  (1)  not  to  resist  the  right  of  search  by 
belligerent  cruisers  {The  Maria,  1799,  1  Rob.  C.  340);  (2)  not  to  violate 
blockade  (Arnould,  671;  Phillips,  826-B44);  (3)  not  to  be  employed  in 
the  service  of  the  enemy,  e.g.  by  carrying  despatches  from  belligerent 
Governments  to  the  forces  at  the  seat  of  war  {The  Atalanta,  1808, 
6  Eob.  C.  440),  but  despatches  from  ambassadors  of  a  belligerent 
Government  in  a  neutral  country  to  their  Government  are  not  within 
this  rule,  nor  such  ambassadors  themselves  {The  Caroline,  1808,  ibid.  461; 
The  Trent  Case,  1861,  Hall,  Int.  Law,  683);  or  by  acting  as  a  transport 
in  a  belligerent  service,  even  though  against  the  master's  will  or  without 
his  knowledge  {The  Orozemho,  1807,  6  Rob.  C.  430;  The  Kowshing  Case, 
1894,  L.  J.  641);  (4)  not  to  carry  contraband  of  war  (see  Contraband 
OF  War)  ;  (5)  not  to  engage  in  the  privileged  colonial  or  coasting  trade 
of  a  belligerent  {The  Immanuel,  1799,  2  Rob.  C.  186,  the  rule  of  the  war 
of  1756).  A  breach  of  any  of  these  duties  is  accordingly  a  breach  of  the 
warranty  of  neutrality  of  the  ship,  and  also  of  that  of  the  cargo  if  (as 
may  be  in  the  case  of  contraband)  there  is  a  connection  between  the 
shipowner  and  the  cargo,  or  a  privity  between  him  and  the  cargo-owner, 
but  not  otherwise. 

A  warranty  of  neutrality  may  also  be  shown  to  be  broken  by  the 
sentence  of  a  competent  foreign  Prize  Court  delivered  in  accordance  with 
international  law,  expressly  or  impliedly  condemning  ship  or  goods  for 
breach  of  neutrality;  the  particular  ground  of  condemnation  need  not 
be  stated  in  such  sentence  for  it  to  have  this  effect;  it  is  enough  if 
it  appears  plainly  on  the  face  of  the  sentence  that  the  facts  which 
it  finds  are  incompatible  with  the  neutrality  of  the  ship  or  goods 
{Bolton  V.  Gladstone,  1804,  5  East,  155 ;  7  R.  R.  674,  Lord  Ellenborough ; 
Baring  v.  Roy.  Ex.  A.  C,  ibid.  99 ;  7  R.  R.  657 ;  Dalgleish  v.  Hodgson, 
1831,  7  Bing.  504;  33  R.  R.  546,  Tindal,  C.J.;  HoUs  v.  Henning,  1865, 
34  L.  J.  C.  P.  117 ;  Seymour  v.  London  and  Provincial  M.  I.  C,  1872,  41 
iUd.  193 ;  and  see  Foreign  Judgments). 

(3)  Implied  Warranties. — These  are  conditions  not  expressed  in  ttie 
policy,  but  implied  in  it  by  law  (see  Arnould,  ii.  chap,  iv.),  presumed  from 
the  fact  of  making  the  insurance  (Phillips,  686). 

There  is  no  implied  warranty  as  to  the  nationality  of  a  ship,  or  that 
her  nationality  shall  not  be  changed  during  the  risk  (M.  I.  A.,  s.  37), 
in  policies  on  goods  {Dent  v.  Smith,  1869,  L.  R.  4  Q.  B.  414;  Dawson  v. 
Atty,  1806,  7  East,  367;  Carruthers  v.  Gray,  1812,  3  Camp.  142;  Hohhs 
v.  Henning,  ante) ;  or  on  ships ;  but  in  the  latter  case,  there  is  an  implied 
condition  that  the  ship  shall  have  evidence  of  her  national  character 
ready  to  be  produced  if  required,  and  under  the  Merchant  Shipping 
Act,  every  ship  clearing  from  a  British  port  must  before  clearance 
declare  her  national  character  (1894,  s.  68).  This  is  especially  necessary 
in  time  of  war,  for  want  of  such  evidence  may  expose  her  to  capture 
and  condemnation. 

The  old  decisions  are  to  the  effect  that  a  ship,  the  nationality  of 
which  is  not  expressly  warranted,  need  not  sail  with  such  documents 
as  evidence  of  her  nationality  on  board  as  long  as  she  has  them  at  the 
time  of  seizure  {Bell  v.  Carstairs,  1811, 14  East,  374 ;  12  R.  R.  557 ;  Bich 
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V.  Parker,  1798,  7  T.  R.  705 ;  4  R.  R.  552),  and  that  a  breach  of  this 
warranty  is  only  fatal  to  the  policy  if  it  actually  prevents  the  voyage 
taking  place  {Christie  v.  Secretan,  1800,  8  T.  R.  192,  Lawrence,  J.;  and 
see  Trinder  v.  N.  Queensland  L  C,  1897,  2  Com.  Cas.  216,  Kennedy,  J.). 
But  subject  thereto  the  underwriter  is  discharged  from  liability  if  she 
is  not  properly  provided  by  her  owner  with  evidence  of  her  nationality. 
As  under  the  warranty  of  neutrality,  so  under  this  warranty,  the  sentence 
of  a  foreign  Court  condemning  the  ship  insured  for  want  of  proper 
documents  required  by  international  law  or  treaty,  is  held  to  establish 
a  breach  of  warranty,  if  that  sentence  proceeded  definitely  on  the  ground 
of  want  of  proper  documents,  and  the  documents  were  such  as  were 
properly  required  (Price  v.  Bell,  1801,  1  East,  663 ;  Bell  v.  Br om field, 
1812,  15  East,  364;  Steel  v.  Lacij,  1810,  3  Taun.  285;  12  R.  R.  658); 
and  a  register  has  been  held  to  be  not  such  a  document  (Le  Cheminant 
v.  Allnutt,  1812,  4  Taun.  367;  13  R.  R.  636). 

The  only  implied  warranties  which  require  special  notice  are  those 
of  seaworthiness  and  legality. 

(a)  Seaworthiness. — In  a  voyage  policy  there  is  an  implied  warranty 
that  at  the  beginning  of  the  voyage  the  ship  shall  be  seaworthy  for  the 
purpose  of  the  particular  adventure  insured  (M.  I.  A,  s.  39  (1));  and 
this  warranty,  as  already  seen  above,  can  only  be  excluded  from  the 
policy  by  express  provision  to  that  effect  (Christie  v.  Secretan,  ante, 
Lawrence,  J. ;  Wedderhirn  v.  Bell,  1807,  1  Camp.  1 ;  10  R.  R.  615,  Lord 
Ellenborough ;    Quebec  M.  I.  C.  v.  Com.  Bank  of  Canada,  1869,  L.  R. 

3  P.  C.  234,  242,  Lord  Penzance),  as  in  Parfitt  v.  Thompson,  1844, 
13  Mee.  &  W.  392.  It  is  immaterial  that  the  loss  is  not  due  to  the 
breach  of  warranty  (Forshaw  v.  Chalert,  1821,  3  B.  &  B.  158;  23  R.  R. 
596),  or  that  the  assured  did  not  know  of  it  (Douglas  v.  Scougcdl,  1816, 

4  Dow,  276 ;  16  R.  R.  69),  or  that  he  has  just  had  the  ship  surveyed 
and  fully  repaired  (Lee  v.  Beach,  1762,  Park,  342,  latent  defect).  This 
warranty  is  implied  in  policies  on  ships  and  goods  alike  (Watson  v. 
Clark,  1813,  1  Dow,  344;  3  E.  R.  720;  14  R.  R.  73);  and  in.  a  cattle 
policy  a  clause  "fittings  and  conditions  of  cattle  to  be  approved  by 
Lloyd's  surveyor"  was  held  not  to  exclude  the  implied  warranty  of 
seaworthiness  as  regards  ventilation  appliances  and  proper  number  of 
/cattlemen  (Sleigh  v.  Tyser,  [1900]  2  Q.  B.  333). 

The  warranty  is  satisfied  "  if  the  ship  is  seaworthy  when  she  first 
sails  on  the  voyage ;  she  need  not  continue  so  throughout  the  voyage ; 
and  the  underwriter  is  liable  if  she  becomes  unseaworthy  twenty-four 
hours  after  sailing  "  (Lord  Mansfield,  Eden  v.  Parkinson  and  Bermon  v. 
Woodhridge,  1781,  2  Doug.  732,  781),  or  if  she  becomes  so  one  hour 
afterwards  (Lord  Eldon,   Watson  v.  Clark,  ante). 

Where  the  policy  attaches  while  the  ship  is  in  port  there  is  also  an 
implied  warranty  that  she  shall  at  the  beginning  of  the  risk,  be  reason- 
ably fit  to  encounter  the  ordinary  perils  of  the  port  (M.  I.  A.,  s.  39  (2)), 
i.e.  be  capable  of  being  moved  from  one  part  of  the  port  to  another  for 
the  purpose  of  repair,  and  of  being  moved  alongside  its  wharves  or  quays 
there  in  order  to  take  in  cargo  (Parmeter  v.  Cousins,  1809,  2  Camp.  235; 
11  R.  R.^702;  Annen  v.  Woodinan,  1801,  3  Taun.  299;  12  R.  R.  663). 
If  she  arrives  at  the  port,  where  the  policy  is  to  attach,  a  mere  wreck, 
the  warranty  is  not  complied  with  (Shawe  v.  Felton,  1801,  2  East,  109 ; 
6  R.  R.  394) ;  but  the  warranty  is  satisfied  if  she  is  seaworthy  for  the 
purpose  of  the  port,  though  not  so  for  the  purpose  of  her  voyage 
(Hihhert  v.  Martin,  1801,  1  Camp.  538;  Parker  v.  Potts,  1815,  3  Dow, 
23;  15R.  R.  1). 
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Where  the  policy  relates  to  a  voyage  which  is  performed  in  different 
stages,  during  which  the  ship  requires  different  kinds  of  or  further  pre- 
paration or  equipment,  there  is  an  implied  warranty  that  at  the  beginning 
of  each  stage  the  ship  is  seaworthy  in  respect  of  such  preparation  or 
equipment  for  the  purposes  of  that  stage  (M.  I.  A.,  s.  39  (3) ;  Dixon  v. 
Sadler,  1839,  5  Mee.  &  W.  414;  52  E.  E.  774;  Bouilloiiy.  Lupton,  1863, 
33  L.  J.  C.  P.  37,  voyage  at  and  from  Lyons  to  Galatz,  where  a  river- 
captain  and  crew  were  only  required  till  Marseilles,  and  a  sea-captain 
and  crew  were  then  taken  for  the  sea  voyage;  so  The  Vortiqern,  1899, 
P.  140,  Greenock  S.  S.  Co,  v.  Maritime  I.  C,  [1903]  1  K.  B.  367,  and 
2  K.  B.  657;  and  see  Melver  v.  Tate,  [1903]  1  K.  B.  362).  Under  a  con- 
tract for  sea-carriage  of  goods  exempting  the  carriers  from  unseaworthi- 
ness of  the  ship  provided  all  reasonable  means  had  been  taken  to 
provide  against  it,  and  owners  "  not  to  be  liable  for  damage  capable  of 
being  covered  by  insurance  or  wholly  or  partly  paid  for  by  insurance," 
where  reasonable  care  had  not  been  taken  to  prevent  the  unfitness  of 
part  of  the  ship's  equipment  (refrigerating  apparatus),  which  caused  loss 
to  the  cargo,  it  was  held  that  the  effect  of  the  shipowners  having  partly 
insured  and  been  paid  the  insured  part  of  the  risk  did  not  relieve  them 
from  the  obligation  to  provide  a  seaworthy  ship  {Nelson  v.  Nelson  Line, 
[1907]  1  K.  B.  769).  The  underwriters  cannot  set  up  a  defence  if  the 
ship  is  lost  on  the  first  stage  of  the  voyage,  that  she  was  not  then  sea- 
worthy for  the  second,  or  vice  versd  {Biccarcl  v.  Shepherd,  1861,  14  Moo. 
P.  C.  471 ;  15  E.  E.  383 ;  Oliverson  v.  Loughman,  cited  in  Weir  v. 
Aberdeen,  2  Barn.  &  Aid.  322 ;  so  in  United  States,  Phillips,  720). 

A  ship  is  deemed  to  be  seaworthy  wlien  she  is  reasonably  fit  in  all 
respects  to  encounter  the  ordinary  perils  of  the  seas  of  the  adventure 
insured  (M.  I.  A.,  s.  39  (4)),  i.e.  "fit  as  to  repairs,  equipment,  and  crew  " 
{Dixon  Y.  Sadler,  ante,  Parke,  B.).  "Seaworthiness  varies  according  to 
the  place,  the  voyage,  the  time  of  year,  the  nature  of  the  cargo,  and  even 
the  nature  of  the  ship  herself"  (Brett,  L.J.,  Turnhull  v.  Janson,  1877, 
36  L.  T.  N.  S.  635);  and  it  has  thus  a  relative  and  not  an  absolute 
standard.  A  vessel  built  for  river  navigation  and  unfit  generally  for 
a  sea  voyage  satisfies  the  warranty  if  she  is  made  as  fit  for  it  as  she 
reasonably  can  be  {Burgess  v.  Wickham,  1863,  3  B.  &  S.  669).  Whether 
a  ship  is  seaworthy  within  the  warranty  is  a  question  of  fact;  but 
evidence  is,  it  seems,  not  admissible  to  show  what  degree  of  seaworthiness 
is  required  in  the  particular  case,  if  the  underwriter  is  fully  acquainted 
with  the  risk  {Clapham  v.  Langton,  1864,  34  L.  J.  Q.  B.  46).  If  a  ship 
is  described  as  a  "  steamer  "  only,  evidence  cannot  be  given  to  show  that 
a  less  than  ordinary  condition  of  seaworthiness  was  required  in  the  case 
of  a  vessel  not  of  the  ordinary  kind  for  the  voyage,  though  it  can  be 
given  to  show  the  kind  of  ship  and  the  nature  of  the  voyage  (Blackburn, 
J.,  Burges  v.  Wickham,  above). 

The  ship  must  be  fit  as  regards  (1)  her  hull,  and  this  is  shown  by  how 
she  stands  the  voyage  {Parker  v.  Potts,  1815,  3  Dow,  23;  15  E.  E.  1; 
Watt  V.  Morris,  1813,  1  ibid.  32;  Douglas  v.  Scougall,  1816,  4  ibid.  269; 
16  E.  E.  69,  Lord  Eldon):  (2)  her  equipment,  and  the  following  defici- 
encies have  been  held  to  be  fatal — rotten  light  sails,  though  the  ship 
sinks  in  a  storm  where  they  would  have  been  useless  ( Wedderhurn  v. 
Bell,  1807,  1  Camp.  1;  10  E.  E.  615);  defective  anchors  {Wilkie  v. 
Geddes,  1815,  3  Dow,  57;  3  E.  E.  988;  15  E.  E.  17);  insufficient  stores 
and  repairs  {Stetvart  v.  Wilson,  1843,  12  Mee.  &  W.  11);  want  of  proper 
medicines  and  necessaries  {Wool/  v.  Clagett,  1800,  3  Esp.  258;  6  E.  E. 
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830) ;  in  the  United  States,  want  of  provisions  and  candles  {Fontaine 
V.  Phcenix  I.  C,  1813,  10  Johns.  N.  Y.,  58);  a  defective  boiler  {Quebec 
M.  I.  C.  V.  Com.  Bank  of  Canada,  ante) ;  the  absence  of  panting  beams 
{Lanib  v.  Thames  and  Mersey  M.  I.  C,  1901,  17  T.  L.  K.  566).  (3)  She 
must  be  fit  as  regards  her  master,  crew,  and  pilot;  thus,  a  ship  is 
unseaworthy  which  has  an  incompetent  master  {Tait  v.  Levi,  1811,  14 
East,  481 ;  13  K.  E.  289),  or  too  few  officers  {Clifford  v.  Hiinter,  1827, 
Moo.  &  M.  103);  and  whose  officers  and  engineers  do  not  comply  with 
the  provisions  of  the  Merchant  Shipping  Act  as  to  certificates,  etc. 
(M.  S.  A.,  1894,  ss.  92  et  seq.),  to  the  knowledge  of  the  shipowner ;  but  if  he 
is  ignorant  of  it  the  underwriter's  liability  continues  {Farmer  v.  Zegg, 
1797,  7  T.  E.  186 ;  so  Cunard  v.  Ryde,  1858,  27  L.  J.  Q.  B.  408).  The 
master  may  be  changed  without  the  consent  of  the  underwriters  (as  the 
Lloyd's  policy  shows),  unless  a  particular  master  is  held  out  as  going 
with  the  ship  {The  Morocco  L.  &  T.  C  v.  Frij,  1856,  11  L.  T.  K  S.  618). 
The  crew  must  be  adequate,  both  in  numbers  and  skill,  to  perform  the 
duties  required  of  them  (Lord  Tenterden,  Shore  v.  Bentall,  1828,  7  Barn. 

6  Cress.  798?i. ;  and  it  is  generally  requisite  that  a  sufficient  crew  should 
be  shipped  for  the  whole  voyage  at  the  outset  (except  with  a  voyage  of 
different  stages),  or  the  warranty  will  be  broken  {Forshaw  v.  Chaberty 
1821,  3  B.  &  B.  158 ;  23  E.  E.  506). 

The  warranty  only  extends  to  the  beginning  of  the  risk ;  and  the 
underwriters  take  the  risk  of  subsequent  misconduct  and  negligence  of 
the  master  and  crew  {Busk  v.  Boy.  Ex.  A.  C,  1818,  2  Barn.  &  Aid.  73 ; 
20  E.  E.  350,  fire  caused  by  negligence  of  mate ;  Walker  v.  Maitland, 
1821,  5  Barn.  &  Aid.  171 ;  24  E.  E.  320,  sloop  wrecked  owing  to  its  crew 
going  to  sleep ;  Bishop  v.  Pentland,  1827,  7  Barn.  &  Cress.  219 ;  31  E.  E. 
177,  ship  stranded  owing  to  being  negligently  fastened  only  by  a  weak 
rope;  Dixon  v.  Sadler,  1839,  5  Mee.  &  W.  405;  52  E.  E.  774,  ship 
capsized  by  her  ballast  being  improperly  taken  out  of  her). 

Where  the  pilot's  presence  on  board  is  required  by  statute  he  is 
essential  to  the  seaworthiness  of  the  ship  {Law  v.  Hollingtuorth,  1797, 

7  T.  E.  162),  "if  the  effect  of  the  statutory  provision  is  to  create  an 
intermediate  voyage  on  which  the  ship  is  not  seaworthy  without  a  pilot'* 
(Patterson,  J.,  Hollingworth  v.  Brodrick,  1837,  7  Ad.  &  E.  44);  and  it 
has  been  said  he  is  so  "  whenever  the  ship  comes  out  of  a  harbour,  for 
the  captain  can  always  get  one,"  though  a  master  who  takes  his  ship 
into  a  port  himself  without  waiting  to  get  a  pilot,  and  does  damage 
to  her,  does  not  break  the  warranty  {Phillips  v.  Headlam,  1831,  2  Barn. 
&  Ad.  380 ;  36  E.  E.  595,  Lord  Tenterden) ;  and  he  may  be  so,  where 
usage  so  requires.  But  otherwise  he  is  not,  for  his  employment  depends 
on  the  master,  and  the  assured  is  not  liable  for  negligence  or  misconduct 
of  the  master  after  the  beginning  of  the  risk  (Tindal,  C.J.,  Dixon  v. 
Sadler,  1841,  8  Mee.  &  W.  895,  900). 

(4)  The  ship  must  also  be  fit  as  regards  her  cargo,  i.e.  not  overloaded 
{Biccard  v.  Shepherd,  1861,  14  Moo.  P.  C.  471;  15  E.  E.  383;  Foley  v. 
Tabor,  1861,  2  F.  &  F.  663) ;  but  it  makes  no  difference  that  the  cargo 
is  such  as  can  be  easily  jettisoned  {Daniels  v.  Harris,  1874,  L.  E.  10 
C.  P.  l).  The  cargo  must  not  be  badly  stowed  at  the  outset  of  the  voyage, 
or  the  warranty  will  be  broken,  but  bad  stowage  during  the  course  of  the 
voyage  is  not  a  breach  of  it  {Redman  v.  Wilson,  1845,  14  Mee.  &  W. 
476 ;  69  E.  E.  740) ;  and  the  ship  must  have  proper  ballast  and  be  in 
X)roper  trim  at  the  beginning  of  the  voyage,  or  she  is  unseaworthy 
{Dixon  V.  Sadler,  ante). 
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The  warranty  of  seaworthiness  does  not  extend  beyond  the  ship, 
e.g.  to  lighters  used  in  loading  or  landing  cargo  {Lane  v.  Nixon,  1866, 
L.  E.  1  C.  P.  412).  A  vessel  may  be  seaworthy  for  the  purposes  of  a 
policy  on  ship,  though  she  may  not  be  so  for  those  of  a  policy  on  freight, 
e.g.  where  cargo  has  to  be  relanded  owing  to  the  defective  state  of  the 
ship  (Phillips,  723).  Every  ship  is  primd  facie  seaworthy  (Lord  Eldon, 
Parkeo^  v.  Potts,  1815,  3  Dow,  23,  31 ;  3  E.  E.  977 ;  15  E.  E.  1),  and  the 
underwriter  must  prove  that  she  is  not  so ;  but  if  soon  after  the  policy 
attaches  she  sinks  in  smooth  water  in  the  harbour,  or  soon  after  she 
begins  her  voyage  she  becomes  leaky  or  disabled  or  founders,  or  has  to 
put  into  a  port  of  distress,  an  inference  arises  which,  though  not  a  pre- 
sumption of  law  shifting  the  burden  of  proof  to  the  assured,  yet  justifies 
a  direction  to  the  jury  that  as  a  matter  of  reasoning  they  may  presume 
that  the  ship  was  unseaworthy  when  she  started  (Bruce  S.  S.  Co.  v.  London 
Ass.  Co.,  1893,  9  T.  L.  E.  220,  Lord  Esher,  and  cases  given  in  Arnould, 
714;  and  see  ILossen  v.  Jossub,  [1901]  A.  C.  362).  But  if  the  loss 
happens  a  long  time  after  she  starts  on  her  voyage,  no  such  inference 
can  be  drawn  (Arnould,  725,  726) ;  and  the  policy  may  also  provide  that 
the  ship  shall  be  admitted  to  be  seaworthy  (Parfitt  v.  Thompson,  1844, 
13  Mee.  &  W.  392;  Phillips  v.  mio-ne,  1847,  4  C.  B.  343). 

In  a  time  policy  there  is  no  implied  warranty  that  the  ship  shall  be 
seaworthy  at  any  stage  of  the  adventure,  but  where  with  the  privity  of 
the  assured  the  ship  is  sent  to  sea  in  an  unseaworthy  state,  the  insurer 
is  not  liable  for  any  loss  attributable  to  unseaworthiness  (M.  I.  A., 
s.  39  (5) ;  Dudgeon  v.  Pembroke,  1877,  2  App.  Cas.  284).  The  situation  of 
the  ship  when  such  a  policy  attaches  is  immaterial;  she  may  be  in  a 
foreign  sea  damaged  and  trying  to  make  a  port  of  distress  {Gibson  v. 
Small,  1853,  4  H.  L.  C.  353;  10  E.  E.  499;  or  in  a  British  port  where 
the  owner  lives  {Thompson  v.  Hopper,  1856,  6  El.  &  Bl.  187),  or  in  a 
foreign  port  {Fawcus  v.  Sarsfield,  1856,  6  El.  &  Bl.  192) ;  or  at  sea  {Michael 
V.  Tredwin,  1856, 17  C.  B.  551).  If  the  ship  goes  to  sea  with  the  privity 
of  her  owners  in  an  unseaworthy  condition,  and  loss  is  caused  thereby, 
the  assured  cannot  recover,  for  that  loss  is  due  to  his  own  wrongful  act 
{Dudgeon  v.  Pembroke,  1874,  L.  E.  9  Q.  B.  581,  593,  Blackburn,  J.); 
while  if  a  ship  assured  by  a  time  policy  goes  to  sea  in  an  unseaworthy 
condition,  and  her  owner  is  ignorant  of  it,  he  can  recover  from  the 
underwriter  if  the  loss  is  caused  by  perils  insured  against  {ibid.).  If, 
however,  in  this  latter  case  the  loss  is  due  to  that  unseaworthiness  and 
not  to  perils  insured  against,  the  assured  cannot  recover  from  his  under- 
writers, for  the  loss  is  caused  by  the  vice  of  the  thing  insured  {Fawcus 
V.  Sarsfield,  ante ;  Ballantyne  v.  Mackinnon,  [1896]  2  Q.  B.  455). 

In  a  policy  on  goods  or  other  moveables,  there  is  no  implied  warranty 
that  they  are  seaworthy  (M.  I.  A.,  s.  40X1);  Koebel  v.  Saunders,  1864, 
17  C.  B.  N.  S.  71),  though  there  is  an  implied  warranty  that  the  ship  is 
seaworthy  {Oliver  v.  Cowley,  1765,  Park.  343);  and  so  in  United  States 
(Phillips,  695). 

In  a  voyage  policy  on  goods  or  other  moveables,  there  is  an  implied 
warranty  that  at  the  commencement  of  the  voyage  the  ship  is  not  only 
seaworthy  as  a  ship,  but  also  that  she  is  reasonably  fit  to  carry  the 
goods  or  other  moveables  to  the  destination  contemplated  by  the 
policy  (M.  I.  A.,  s.  40  (2)). 

(b)  Legality. — Another  warranty  implied  in  all  policies  is  that  the 
adventure  insured  is  a  legal  one,  and  that  so  far  as  the  assured  can 
control  the  matter  the  adventure   shall   be  carried  out  in   a   lawful 
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manner  (M.  I.  A.,  s.  41).  Where  a  voyage  is  illegal,  an  insurance  upon 
it  is  illegal  (Tindal,  C.J.,  Redmond,  v.  Smith,  1844,  7  Man.  &  G.  457). 

An  adventure  is  unlawful  which  is  forbidden  either  (1)  by  the 
statute  law  of  the  country  of  the  underwriter,  e.g.  the  Customs  Con- 
solidation Act,  1876,  or  the  Merchant  Shipping  Act,  1894,  or  treaties 
(certainly  if  enforced  by  statute)  {The  Eenroom,  1799,  2  Eob.  C.  1; 
The  Neutralitat,  1801,  3  ibid.  295,  England  and  Denmark ;  Wilson  v. 
Mamjat,  1798,  8  T.  E.  31,  and  Bird  v.  Appleton,  1800,  8  T.  E.  562 ; 
5  E.  E.  468,  England  and  United  States;  Wcdker  v.  Baird,  [1892] 
App.  Cas.  491),  or  Orders  in  Council  (JVaugh  v.  Morris,  1873,  L.  E. 
8  Q.  B.  202),  or  an  embargo  (Belmada  v.  MoUetcx,  1785,  Park.  357);  but 
a  mere  breach  of  an  Order  in  Council  will  not  make  a  voyage  illegal 
which  is  justified  by  its  object  {Atkinson  v.  Abbott,  1808,  1  Camp.  535, 
ship  going  to  a  port  to  which  access  was  forbidden,  in  order  to  take 
provisions  to  the  British  forces  there),  nor  will  a  breach  of  a  provision 
of  the  Merchant  Shipping  Act,  passed  for  a  purpose  collateral  only  with 
the  trade  and  navigation  of  the  country  {Redmond  v.  Smith,  ante,  ship 
having  no  written  agreement  with  her  crew  according  to  M.  S.  A.). 

(2)  An  adventure  is  also  illegal  which  is  forbidden  by  the  public 
policy  of  the  insurer's  country,  e.g.  insuring  property  of  persons  who  are 
alien  enemies  against  loss  by  British  capture,  either  at  the  time  of  the 
insurance,  or  at  the  time  when  loss  takes  place  {Brandon  v.  Nesbitty 
Bristoio  V.  Towers,  1794,  6  T.  E.  23,  35;  Furtado  v.  Rogers,  1802, 
3  Bos.  &  Pul.  191;  6  E.  E.  752;  Brandon  v.  Curliiuj,  1803,  4  East, 
410;  7  E.  E.  592;  Gamha  v.  Le  Mesurier,  1803,  ibid.  407;  7  E.  E.  590), 
though  a  British  ship  may  perhaps  be  insured  against  British  capture 
{Lubbock  V.  Fotts,  1806,  7  East,  449),  and  only  losses  happening  in 
peace  time  on  policies  which  are  effected  in  peace  time  can  be  recovered 
when  peace  is  restored  {Flindt  v.  Waters,  1812,  15  East,  260;  13  E.  E. 
457 ;  Harman  v.  Kingston,  1811,  3  Camp.  150  ;  13  E.  E.  775  ;  Boulton  v. 
Dobree,  1808,  2  ibid.  163).  Insuring  British-owned  property  engaged  in 
trade  with  an  enemy  is  also  illegal  for  the  same  reason  {The  Hoop,  1799, 

1  Eob.  C.  196,  Lord  Stowell;  Potts  v.  Bell,  1800,  8  T.  E.  548;  5  E.  E. 
452),  unless  such  trade  is  carried  on  under  licence  from  the  insurer's 
Government  {Ilagedorn  v.  Bazett,  1813,  2  M.  &  S.  100),  provided  that 
such  licence  be  not  used  fraudulently  {Gordon  v.  Vaughan,  1810,  12 
East,  302;  Gibson  v.  Service,  1814,  5  Taun.  433;   15  E.  E.  541). 

A  loss  happening  to  a  foreign  subject  under  a  policy,  made  with  a 
British  insurer  against  capture  of  property  in  transit  from  the  foreign 
State  to  Great  Britain,  by  seizure  made  by  the  foreign  Government  in 
contemplation  of  war  with  Great  Britain,  and  for  the  purposes  of  making 
war,  is  recoverable  so  long  as  an  actual  state  of  war  does  not  exist. 
{Driefontein  Cons.  Gold  Mines  v.  Janson,  1901,  2  K.  B.  419 ;  [1902]  A.  C. 
484).  A  seizure  of  a  foreign  company's  property  by  its  own  Government 
made  in  anticipation  of  war  is  irrecoverable  under  a  warranty  against 
"capture,  seizure,  and  detention  and  consequences  thereof,"  though 
insured  against  "  enemies,  arrests,  restraints,  and  detainments  of  kings, 
princes  and  peoples  "  {Robinson  Gold  Mining  Co.  v.  Alliance  I.  C,  [1901] 

2  K.  li.  919 ;  [1902]  2  K.  B.  489 ;  [1904]  A.  C.  359).  Under  a  policy 
against  similar  perils,  made  by  a  British  colonial  company  owning  a 
mine  in  the  country  of  a  foreign  State  which  afterwards  was  at  war  with 
Great  Britain,  where  seizure  was  made  after  war  was  declared,  it  was 
held  that  there  is  no  rule  of  public  policy  preventing  recovery  of  the 
loss,  as  there  was  nothing  to  show  that  there  was  an  intention  to  go  on 
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trading  with  the  enemy  {Nigel  Gold  Mining  Co.  v.  Hoade,  [1901J2K.  B. 
849),  and  it  may  be  doubted  whether  the  expressions  in  the  former 
prize  cases  fixing  hostile  character  upon  property  which  is  the  produce 
of  a  hostile  soil  would  now  be  followed. 

A  breach  of  international  law,  e.g.  of  the  laws  of  neutrality,  will  not 
avoid  the  policy,  if  the  underwriters  know,  or  may  be  presumed  to  know, 
the  nature  of  the  risk,  e.g.  a  contract  to  carry  contraband  goods  may  be 
insured  if  full  disclosure  be  made  to  the  underwriter  {Ex  parte  Chavasse, 
In  re  Grazehrook,  1865,  34  L.  J.  Bky.  17 ;  Hohhs  v.  Henning,  1865,  17 
C.  B.  K  S.  791).  Nor  is  the  policy  avoided  by  the  adventure  being 
illegal  by  the  revenue  law  of  the  country  of  the  (foreign)  assured,  if  the 
vmderwriter  is  aware  of  the  fact  {Pla7ich6  v.  Metcher,  1779,  1  Doutr. 
251;  Lever  v.  Fletcher,  1780,  Park.  360;  Arnould,  742-744). 

An  adventure,  however,  which  admits  of  a  legal  performance  is 
prima  facie  legal,  or  may  be  shown  to  be  so  {Wright  y.  Welhie,  1819, 

I  Chit.  49 ;  22  K.  K.  792) ;  and  an  insurance  to  "  any  port  in  Domingo," 
where  some  ports  were  hostile  and  some  neutral,  was  held,  primd  facie^ 
applicable- to  the  latter  {Johnson  v.  Greaves,  1810,  2  Taun.  344;  Muller 
V.  Thompson,  1809,  2  Camp.  610;  12  E.  E.  753).  The  immediate  and 
not  the  ultimate  destination  of  the  adventure  decides  its  character,  e.g. 
a  policy  on  goods  to  a  friendly  or  neutral  port  where  they  were  to  be 
delivered  to  a  neutral  who  lived  in  a  hostile  country  is  good  {Bromley  v. 
Heseltine,  1807, 1  Camp.  75 ;  10  E.  E.  635);  and  a  policy  on  ammunition 
sent  from  one  neutral  port  to  another  in  order  to  be  sent  thence  to  a 
hostile  port  is  legal  {Rohhs  v.  Henning,  ante).  The  illegality,  to  have 
effect,  must  take  place  on  the  actual  voyage  insured,  e.g.  if  it  happens  at 
any  time  on  an  insured  round  voyage  it  will  avoid  the  policy  (  Wilson  v. 
Marryat,  1798,  8  T.  E.  31) ;  but  if  the  out  and  home  voyages  are  separ- 
ately insured,  or  are  distinct  from  each  other,  illegality  on  one  voyage 
will  not  avoid  the  policy  on  the  other,  though  the  home  cargo  may  be 
bought  with  the  proceeds  of  the  illegal  outward  cargo  {Bird  v.  Appleton,. 
1800,  8  T.  E.  562;  5  E.  E.  468;  Sewell  v.  Boy.  Bx.  A.  C,  1813,  4  Taun. 
855).  Where  the  voyage  is  legal,  but  illegal  and  legal  goods  are  insured 
together  in  one  policy,  the  policy  is  void  (Phillips,  232 ;  Arnould,  750), 
if  all  belongs  to  the  same  assured  {Parkin  v.  Dick,  1809,  2  Camp.  221 ; 

II  E.  E.  258;  Camelo  v.  Britten,  1820,  4  Barn.  &  Aid.  184);  but  if  they 
are  separately  owned,  though  they  are  insured  together  by  one  agent, 
the  policy  will  be  good  so  far  as  the  neutral  goods  are  concerned 
{Hagedorn  v.  Bazett,  1813,  2  M.  &  S.  100);  and  where  legal  and  illegal 
goods  have  been  insured  together  belonging  to  the  same  assured,  if 
some  are  within  the  protection  of  a  licence  from  Government  and  the 
others  are  not,  the  policy  has  been  held  to  be  valid  as  to  the  former 
{Keir  v.  Andrade,  1816,  6  Taun.  498  ;  16  E.  E.  660  ;  Pieschell  v.  Allnutt, 
1813,  4  Taun.  792 ;  Butler  v.  Allnutt,  1816,  1  Stark.  223). 

Any  illegality  which  will  avoid  the  policy  (see  ante)  allows  the  under- 
writer to  avoid  the  policy,  though  he  knew  of  its  illegality  before  entering 
into  it.     See  Beturn  of  Premium,  post. 

XI.  Application  of  the  Policy. 

(1)  Beginning  of  the  Bisk. — The  application  or  protection  of  the 
policy  begins  with  the  attaching  of  the  policy  on  the  thing  insured,  or 
in  other  words  the  commencement  of  the  risk.  This  depends  on  the 
wording  of  the  policy ;   in  time  policies  the  two  termini  of  the  risk  are 
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the  days  on  which  the  policy  is  expressed  to  begin  and  end.  In  voyage 
policies  the  risk  on  ship  and  goods  may  begin  and  end  at  different  times 
in  the  same  terminus  ;  and  its  duration  is  generally  determined  by  the 
provisions  of  the  Lloyd's  policy  given  above. 

Where  the  subject-matter  is  insured  by  a  voyage  policy  "at  and 
from,"  or  "from"  a  particular  place,  it  is  not  necessary  that  the  ship 
should  be  at  that  place  when  the  contract  is  concluded,  but  there  is 
an  implied  condition  that  the  adventure  shall  be  commenced  within 
a  reasonable  time,  and  that  if  the  adventure  be  not  so  commenced,  the 
insurer  may  avoid  the  contract  (M.  I.  A.,  s.  42  (1)),  schedule,  rule  3 ;  while, 
where  the  subject-matter  is  insured  "  from  "  a  particular  port,  the  risk 
does  not  attach  till  the  ship  starts  on  the  voyage  insured  {ibid.  Rule  2) ; 
and  for  an  example  see  Maritime  I.  C.  v.  Stearns,  [1901]  2  K.  B.  912.  It 
is  immaterial  whether  the  ship's  delay  in  reaching  the  port  of  departure 
or  in  leaving  it  is  voluntary  or  involuntary,  for  either,  if  unreasonable, 
avoids  the  policy  {De  Wolf  v.  Archangel  M.  B.  &  I.  C,  1874,  L.  R.  9  Q.  B. 
451 ;  Mount  v.  Larkins,  1831,  8  Bing.  108 ;  Eull  v.  Cooper,  1811,  14  East, 
479 ;  13  R.  R.  287).  If  the  ship  is  already  in  the  port,  but  is  not  pre- 
pared to  start,  the  condition  of  starting  in  a  reasonable  time  equally 
applies,  e.g.  a  policy  on  a  yacht  at  and  from  Bristol  to  London  made  in 
January  was  held  void  by  the  vessel  not  sailing  till  May  {Palmer  v. 
Marshall,  1832,  8  Bing.  317;  34  R.  R.  628;  cp.  per  Lord  Hardwicke, 
Chitty  V.  Selwyn,  1742,  2  Atk.  359).  If  the  port  in  which  the  ship  be 
lying  is  a  foreign  one,  and  she  is  not  there  for  any  particular  voyage, 
the  policy  only  attaches  from  the  time  when  she  begins  to  prepare  for 
the  voyage  insured  (Phillips,  935,  quoting  Seamans  v.  Loring,  1816, 
1  Mas.  C.  C.  128).  This  implied  condition  may  be  negatived  by  showing 
that  the  delay  was  caused  by  circumstances  known  to  the  insurer  before 
the  contract  was  concluded,  or  that  he  waived  the  condition  (M.  I.  A., 
s.  42  (2) ;  Mount  v.  Larkins,  ante,  Tindal,  C.J.),  e.g.  by  usage  of  trade, 
such  as  the  Newfoundland  trade  practice  of  making  intermediate 
voyages  between  the  ship's  arrival  with  her  outward  cargo  and  her 
departure  with  her  homeward  cargo  {Valance  v.  Dewar,  1808,  1  Camp. 
503 ;  10  R.  R.  738). 

{a)  Ship. — Where  a  ship  is  insured  "at  and  from"  a  particular 
place,  and  she  is  at  that  place  in  good  safety  when  the  contract  is 
concluded,  the  risk  attaches  immediately;  if  she  is  not  at  that  place 
w^hen  the  contract  is  concluded,  the  risk  attaches  as  soon  as  she  arrives 
there  in  good  safety,  and  unless  the  policy  otherwise  provides,  it  is 
immaterial  that  she  is  covered  by  another  policy  for  a  specified  time 
after  arrival  (M.  I.  A.,  Schedule,  r.  3  {a)  and  {h)).  Unless  the  ship 
arrives  in  good  safety,  i.e.  seaworthy  for  the  purposes  of  the  port,  the 
risk  under  a  policy  "  at  and  from  "  never  attaches  upon  her  {Parmeter 
V.  Cousins,  1809,  2  Camp.  235;  11  R.  R.  702,  ship  only  kept  afloat 
by  pumping).  By  good  safety  is  meant  good  physical  safety,  and  not 
political  safety  {Bell  v.  Bell,  1810,  2  Camp.  475;  11  R.  R.  769,  Lord 
Ellenborough).  By  "  arrival "  at  a  port  is  meant  "  first  arrival "  (Lord 
Hardwicke,  Mottcaux  v.  London  Ass.  Co.,  1739,  1  Atk.  548) ;  and  a  ship 
insured  "  at  and  from  Havana,"  which  after  entering  the  harbour  and 
wliile  proceeding  to  the  place  for  discharging  her  outward  cargo  struck 
against  an  anchor  and  suffered  loss,  was  held  to  be  protected  by  the 
policy  {Haughton  v.  Empire  M.  I.  C,  1865,  L.  R.  1  Ex.  206).  After  the 
risk  has  once  attached,  it  will  continue  all  the  time  that  the  vessel  lies 
in  the  port  preparing  for  the  voyage ;  and  any  delay  which  is  due  to 
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necessity  or  a  purpose  connected  with  the  voyage,  and  is  not  more  than 
is  reasonable  for  that  purpose,  will  not  discharge  the  underwriter 
{Motteaiix's  Case  above,  repairs;  Langhorn  v.  Allnutt,  1812,  4  Taun.  511 ; 
13  E.  E.  663,  getting  simulated  papers;  Grant  v.  King,  1802,  4  Esp. 
174;  6  E.  E.  849,  waiting  for  a  particular  crew;  Raine  v.  Bell,  1808, 
9  East,  195 ;  9  E.  E.  533,  getting  provisions),  and  what  is  reasonable  is 
''  determined  by  the  state  of  things  existing  in  the  port  where  the  vessel 
is  "  (Tindal,  C. J.,  Phillips  v.  Irving,  1844,  7  M.  &  G.  328).  The  fact  of 
another  policy  covering  the  ship  after  she  arrives  with  an  outward  cargo 
does  not  prevent  a  policy  on  a  homeward  risk  attaching  {Camden  v. 
Cowley,  1763,  1  Black.  (W.)  417).  The  port  "  at  and  from  "  which  the 
vessel  is  insured,  includes  what  is  commercially  part  of  it,  and  not 
merely  what  legally  belongs  to  it  {Constable  v.  Nolle,  1810,  2  Taun.  403 ; 
11  E.  E.  617;  Bridport  is  not  Lyme:  Payne  v.  Hntcliinson,  1808,  ibid. 
405;  11  E.  E.  620;  Llanelly  is  not  Carmarthen:  Sailing  Ship  Eastern 
Co.  V.  HicUe,  1889,  15  Q.  B.  D.  580,  Brett,  M.E.);  and  may  mean  an 
open  roadstead  {Cockey  v.  Atkinson,  1819,  2  Barn.  &  Aid.  460;  21  E.  E. 
357;  Sea  I.  C.  v.  Gavin,  1830,  2  Dow  &  C.  129).  Under  the  words  "at 
and  from  a  port  or  ports,"  or  "  place  or  places,"  a  ship  is  protected  in 
sailing  to  different  places  to  take  in  cargo  {Lambert  v.  Liddard,  1814, 
5  Taun.  479  ;  15  E.  E.  557) ;  a  policy  "  at  or  from  "  a  West  Indian  island 
or  district  containing  several  ports,  attaches  directly  the  ship  has  been 
moored  in  good  safety  at  the  first  port  at  which  she  touches  in  order 
to  discharge  outward  cargo  {Camden  v.  Coivley,  ante),  and  the  ship  is 
protected  in  going  from  port  to  port  of  the  island  {Cruichshank  v. 
Janson,  1810,  2  Taun.  301;  11  E.  E.  584,  Jamaica;  Warre  v.  Miller, 
1825,  4  Barn.  &  Cress.  538;  28  E.  E.  382,  Grenada),  unless  the  words 
refer  to  only  one  port,  e.g.  "  at  and  from  the  ship's  port  of  loading  in 
North  America,"  when  it  will  attach  at  that  port  only  {Brown  v.  Tayleur, 
1835,  4  Ad.  &  E.  241 ;  and  see  Hunting  v.  Boidton,  1895,  1  Com.  Cas. 
120) ;  but  such  ports  or  places  must  be  places  at  which  the  vessel  might 
arrive  with  some  other  object  than  that  of  merely  passing  on  her  way 
to  some  other  point  {Maritime  I.  C.  v.  Alianza  I.  C.  of  Santander,  [1907] 
2  K.  B.  660).  A  liberty  to  touch  and  stay  at  any  port  or  place  whatso- 
ever does  not  authorise  the  ship  to  depart  from  the  course  of  her  voyage 
from  the  port  of  departure  to  the  port  of  destination  (Eule  6  of  the  Act, 
and  see  Deviation). 

{b)  Freight. — As  already  seen,  there  are  three  kinds  of  freight :  (1) 
chartered  freight;  (2)  ordinary  freight;  (3)  the  profit  made  by  the 
shipowner  carrying  his  own  goods  in  his  own  ship.  The  risk  does  not 
begin  at  the  same  time  in  (1)  as  it  does  in  (2)  and  (3). 

(1)  Where  chartered  freight  is  insured  "  at  and  from  "  a  particular 
place,  and  the  ship  is  at  that  place  in  good  safety  when  the  contract  is 
concluded,  the  risk  attaches  immediately.  If  she  be  not  there  when  the 
contract  is  concluded,  the  risk  attaches  as  soon  as  she  arrives  there  in 
good  safety  (M.  I.  A.  Schedule,  r.  3  (c)). 

As  chartered  freight  is  a  sum  agreed  to  be  paid  by  the  charterer  to 
the  shipowner  for  the  time  of  his  ship  as  a  vehicle  for  his  goods  for  the 
voyage  specified  in  the  charter-party,  an  insurable  interest  in  it  arises 
when  the  ship  has  begun  to  perform  her  part  under  the  cliarter-party, 
i.e.  arrives  at  the  port  of  departure  in  a  seaworthy  condition,  whether 
she  is  ready  to  take  in  the  chartered  cargo  or  not.  The  charter-party 
and  the  policy  may  or  may  not  cover  quite  the  same  voyage ;  in  the 
latter  case  the  freight  may  be  insured  on  a  voyage  only  part  of  which  is 
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chartered,  and  the  chartered  party  may  come  first  or  last  in  the  insured 
voyage  {Thompson  v.  Taylor,  1795,  6  T.  K.  478;  3  E.  E.  233;  Foley  v. 
United  F.  &  M.  I.  C,  1870,  L.  E.  5  C.  P.  155 ;  Barbeo^  v.  Fleming,  1869, 
L.  E.  5  Q.  B.  59 ;  Potter  v.  Eankin,  1873,  L.  E.  6  H.  L.  83 ;  Horncastle  v. 
Suart,  1806,  7  East,  400;  8  E.  E.  649;  Davidson  v.  JVillasey,  1813, 
1  M.  &  S.  313;  14  E.  E.  438;  Atty  v.  Ziiido,  1805,  1  Bos.  &  P.  N.  E. 
236 ;  8  E.  E.  788 ;  Fllis  v.  La/one,  1853,  8  Ex.  Eep.  546). 

If,  however,  the  words  of  a  freight  policy  limit  the  beginning  of  the 
risk  to  a  definite  time,  e.g.  the  loading  of  the  cargo,  the  risk  will  not 
attach  before  that  happens  (Beckett  v.  West  of  England  M.  I.  6'.,  1871, 
25  L.  T.  5^.  S.  739);  and  the  words  "on  freight  beginning  from  the  load- 
ing of  the  vessel,"  have  been  held  to  mean  the  complete  loading  {Jones 
V.  Neptune  M.  I.  C,  1872,  L.  E.  7  Q.  B.  702 ;  Hopper  v.  Wear  M.  L  (7., 
1882,  46  L.  T.  K  S.  107).  Under  a  policy  on  "freight  of  meat  at  and 
from  Monte  Video  to  any  ports  in  the  Plate,  and  thence  to  United 
Kingdom,  the  assurance  to  begin  upon  freight  from  loading  of  goods  at 
Monte  Video,"  where  the  ship,  owing  to  her  refrigerating  machinery 
going  wrong  (a  loss  for  which  the  underwriters  were  to  be  responsible 
by  the  policy),  earned  no  freight,  and  no  meat  was  shipped  at  Monte 
Video,  and  both  parties  knew  when  the  policy  was  made  that  no  meat 
could  be  shipped  there  owing  to  there  being  no  refrigerating  applicances 
there,  it  was  held  that  the  words  "  at  ^and  from  the  loading "  must  be 
struck  out  as  insensible,  and  the  risk  attached  at  Monte  Video  {Hydarnes 
S.  S.  Co.  V.  Indemnity  M.  M.  A.  C,  [1895]  1  Q.  B.  500,  C.  A.). 

(2)  and  (3).  Where  freight  other  than  chartered  freight  is  insured 
"  at  and  from  "  a  particular  place,  the  risk  attaches  pro  ratCi  as  the  goods 
or  merchandise  are  shipped ;  provided  that  if  there  be  cargo  in  readiness 
which  belongs  to  the  shipowner,  or  which  some  other  person  has  con- 
tracted with  him  to  ship,  the  risk  attaches  as  soon  as  the  ship  is  ready 
to  receive  such  cargo  (M.  I.  A.,  Schedule,  r.  3).  An  insurable  interest 
in  such  freight  (and  it  is  immaterial  for  this  purpose  whose  the  goods 
are,  Flint  v.  Flemyng,  1830,  1  Barn.  &  Ad.  45 ;  35  E.  E.  205)  arises,  and 
the  risk  thereon  begins  either  when  the  cargo  is  shipped  (as  expressed 
in  the  Lloyd's  policy)  or  when  the  ship  is  ready  to  take  the  cargo,  and 
the  cargo  is  ready  to  be  put  on  board  the  ship  at  the  named  port. 

At  first  the  rule  seems  to  have  been  that  the  risk  did  not  attach  till 
the  cargo  was  shipped  {Tonge  v.  Watts,  1746,  2  Stra.  1251);  it  was  then 
extended  to  cases  where  the  cargo  was  partly  shipped  and  partly  not 
{Montgomery  v.  Eggington,  1789,  3  T.  E.  362;  1  E.  E.  718);  and  finally 
to  cases  where  no  cargo  was  shipped,  but  it  was  all  ready  to  be  so- 
{Truscott  V.  Christie,  1820, 2  B.  &  B.  320  ;  23  E.  E.  446  ;  Warre  v.  Miller, 
1825,  4  Barn.  &  Cress.  538 ;  28  E.  E.  382).  If  the  cargo  is  not  shipped, 
it  must  be  ready  under  a  binding  contract  to  that  effect,  or  the  risk  on 
its  freight  will  not  begin  {Patrick  v.  Fames,  1813,  3  Camp.  441,  known 
as  the  Orchella  Weed  Case),  or  part  performance  under  a  contract  must 
be  shown  {Truscott  v.  Christie,  ante).  If  the  ship  and  cargo  are  not  com- 
pletely ready  for  each  other,  and  no  cargo  is  shipped,  the  risk  will  not 
attach  (Forhes  v.  Aspinall,  1811,  13  East,  323;  12  E.  E.  352;  Forbes  w 
Cowie,  1808,  1  Camp.  520;  Devaux  v.  F Anson,  1839,  5  Bing.  N.  C.  519; 
50  E.  E.  786;  Williamson  v.  Innes,  1831,  8  Bing.  81,  Lord  Lyndhurst). 
But  if  the  ship  has  never  arrived  at  the  port  of  loading,  a  fortiori  the 
risk  on  freiglit  thence  will  not  attach,  and  a  clause  that  "  freight  is  to  be 
covered  from  the  engagement  of  the  goods  "  must  be  read  subject  to  thia 
condition  {The  Co2nrnicus,  [1896]  P.  237). 
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Under  a  policy  or  difference  of  freight  by  a  chartered  ship  "  to  pay 
total  loss  of  ship  unable  to  fulfil  charter-party  by  non-arrival  or  inability 
to  load  by  a  given  date  from  any  reason  whatever,"  where  the  ship  had 
loaded  half  her  cargo  by  that  date,  and  then  was  obliged  by  ice  to  leave 
four  days  later  with  four-fifths  of  it,  it  was  held  not  to  be  a  total  loss 
{Smith  and  Scaramanga  v.  Fenning,  1898,  14  T.  L.  E.  222). 

(c)  Goods. — Where  goods  or  other  moveables  are  insured  "  from  the 
loading  thereof,"  the  risk  does  not  attach  until  they  are  actually  on 
board,  and  the  insurer  is  not  liable  for  them  while  in  transit  from  the 
shore  to  the  ship  (M.  I.  A.,  Schedule,  r.  4),  e.g.  in  lighters,  unless  so 
expressly  provided  {Hurry  v.  Royal  Exchange  A.  C,  1801,  2  Bos.  &  Pul. 
430 ;  6  E.  E.  804;  General  I.  C.  of  Trieste  v.  Royal  Exchange  A.  G.,  1897, 
2  C.  C,  144).  The  risk  on  goods  attaches  as  soon  as  they  are  shipped, 
and  the  time  of  the  ship's  sailing  does  not  affect  it  {Johnson  v.  Bryant^ 
1896,  12  T.  L.  E.  368).  The  words  "from  the  loading  thereof"  where 
they  follow  "  at  and  from  "  a  specified  port,  imply,  as  a  general  rule,  that 
the  policy  attaches  only  on  goods  loaded  at  that  port,  though  the  under- 
writer knows  that  goods  have  been  previously  loaded  which  the  assured 
means  to  protect  {Hodgson  v.  Richardson,  1763, 1  Black.  W.  463 ;  Robert- 
son V.  French,  1803,  4  East,  130 ;  7  E.  E.  535 ;  Spitta  v.  Woodman,  1810, 
2  Taun.  416 ;  11  E.  E.  628 ;  and  other  cases  quoted  by  Arnould,  447-450). 
The  following  exceptions,  however,  have  been  recognised  to  this  rule : 
{a)  If  there  is  anything  in  the  policy  to  indicate  that  a  prior  loading 
was  contemplated  by  the  parties  (Lord  Ellenborough,  Bell  v.  Hobson, 
1812,  16  East,  240;  14  E.  E.  337);  e.g.  policy  declared  to  be  in  con- 
tinuation of  an  earlier  one  giving  liberty  to  the  ship  to  take  in  goods 
wherever  she  might  touch  {ibid.) ;  policy  "  beginning  the  adventure  from 
loading  on  board  ship  wheresoever"  {Gladstone  v.  Clay,  1813,  1  M.  &  S. 
418 ;  14  E.  E.  479) ;  reinsurance  made  subject  to  clauses  of  original 
policy  on  goods  in  African  barter  trade  (Joyce  v.  Realm  I.  C.,  1872,  L.  E. 
7  Q.  B.  580);  (b)  if  there  has  been  a  constructive  loading  at  the  port 
where  the  risk  is  to  begin,  i.e.  if  previously  loaded  goods  have  been 
landed  and  reloaded  there  for  a  new  destination  {Nonnen  v.  Reid,  Nonnen 
v.  Kettlewell,  1812,  16  East,  176 ;  Garr  and  Josling  v.  Montejiore,  1864, 
5  B.  &  S.  408) ;  (c)  where  the  policy  contains  a  liberty  to  "  touch,  stay, 
and  trade  "  or  the  like  on  a  trading  or  bartering  voyage  (  Violet  v.  Allnutt, 
1811,  3  Taun.  419;  12  E.  E.  676,  goods  loaded  at  Penzance  under  a 
policy  "at  and  from  Plymouth  to  Malta,  with  liberty  to  touch  at 
Penzance;"  Barclay  v.  Stirling,  1816,  5  M.  &  S.  6;  17  E.  E.  245; 
Hunter  v.  Leathley,  1831,  10  Barn.  &  Cress.  858). 

The  port  where  the  goods  are  to  be  landed  includes  places  which 
are  commercially  part  of  it  {Moxon  v.  Atkins,  1812,  3  Camp.  200; 
13  E.  E.  789,  "goods  at  and  from  Amelia  Island  to  London  "  cover  goods 
loaded  at  Tigre  Island,  the  usual  place  for  loading  such  cargoes).  In 
policies  on  bartering  voyages,  e.g.  in  the  African  trade,  it  was  common 
to  have  a  clause  to  the  effect  that  outward  cargo  is  to  be  considered 
homeward  interest  twenty-four  hours  after  arrival  at  the  first  port 
or  place  of  trade,  which  protected  both  outward  and  homeward  voyages 
{Tobin  V.  Harford,  1863,  13  C.  B.  K  S.  791);  but  in  the  absence  of 
usage  to  such  effect,  such  a  clause  in  a  time  policy  does  not  cover  an 
outward  cargo  landed  and  stored  in  a  factory  for  barter  or  native  pro- 
duce received  in  exchange  for  it  but  not  yet  shipped,  and  lost  by  tire 
{Harrison  v.  Ellis,  1857,  7  El.  &  Bl.  465). 

The  risk  may  also  be  prevented  from  attaching  by  tlie  ship  not 
VOL.  VIII.  40 
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sailing  from  the  place  of  departure  specified  by  the  policy  (M.  I.  A., 
s.  43;  Murray  v.  Columhian  I.  C,  1809,  4  Johns.  N.  Y.  443;  Phillips, 
931).  The  only  exception  to  this  is  where  the  ship  sails  under  a  mixed 
policy,  i.e.  time  as  well  as  voyage,  when  she  may  start  from  the  port 
of  departure  before  the  day  specified  for  the  beginning  of  the  risk  if  she 
sails  on  the  insured  voyage,  and  the  policy  will  attach  on  that  day 
(Wmj  V.  Modif/liani,  1787,  2  T.  R.  30;  1  R.  R.  412);  for  "the  risk 
is  then  described  to  be  at  and  from  certain  ports  for  the  purpose 
of  specifying  what  voyage  is  intended,  and  not  for  marking  the  com- 
mencement of  the  risk  "  (Phillips,  928,  quoting  Manley  v.  United  M.  & 
F.  I.  a,  1812,  9  Mass.  85;  and  Martin  v.  Fishing  I.  C,  1838,  20  Pick. 
Mass.  389). 

(2)  Abandonment  of  the  Voyage. — But  though  the  ship  is  at  the 
place  where  the  risk  is  to  begin,  or  she  sails  from  the  specified 
port  of  departure,  the  policy  will  not  attach  if  another  entirely 
different  voyage  is  intended  (Phillips,  930) ;  for  where  the  destination 
is  specified  in  the  policy  and  the  ship,  instead  of  sailing  for  that  destina- 
tion, sails  for  any  other  destination,  the  risk  does  not  attach  (M.  I.  A., 
s.  44;  see  Way  v.  Modigliani,  above;  so  Woolridge  v.  Boy  dell,  1778, 
1  Doug.  16« ;  Sellar  v.  Mc  Vicar,  1804, 1  Bos.  &  P.  N.  R.  23 ;  8  R.  R.  744). 
In  a  case  under  an  open  policy  on  "  goods  as  interest  may  appear  or  be 
hereafter  declared  from  Mersey  to  any  port  in  Spain  this  side  of  Gibraltar, 
and  thence  by  inland  conveyance  to  any  place  in  interior  of  Spain,"  and 
by  marginal  note  any  deviation  or  change  of  voyage  not  included  in  the 
policy  was  to  be  held  insured  at  a  premium  to  be  arranged,  where  the 
goods  were  sent  from  Bradford  by  rail  to  Liverpool  and  thence  to 
Madrid,  being  meant  to  be  carried  like  former  consignments  by  sea 
to  Seville  (this  side  Gibraltar)  and  thence  to  Madrid,  but  by  mistake 
they  were  shipped  in  a  vessel  bound  from  Liverpool  to  Carthagena 
(beyond  Gibraltar),  and  bills  of  lading  were  made  out  to  Carthagena,  and 
the  assured  declared  the  goods  under  the  policy  and  told  the  broker  that 
the  goods  were  going  to  Seville,  and  the  ship  was  lost  before  reaching 
any  Spanish  port,  it  was  held  that  the  risk  did  not  attach  at  Bradford 
or  Liverpool,  and  the  underwriters  were  not  liable  {Simon  Israel  &  Co. 
v.  Sedgwick,  [1893]  1  Q.  B.  303). 

After  the  risk  has  begun  under  the  policy,  it  continues  till  loss, 
or  the  termination  of  the  adventure  by  arrival  of  the  thing  insured 
in  safety,  or  by  deviation  (which  includes  delay  in  prosecuting  it  as 
well  as  departure  from  the  right  course  of  the  voyage ;  see  M.  I.  A., 
ss.  46-49,  and  Deviation)  or  by  change  of  voyage. 

(3)  Change  of  Voyage. — A  change  of  voyage  takes  place  where  after 
the  risk  has  begun  the  destination  of  the  ship  is  voluntarily  changed 
from  the  destination  contemplated  by  the  policy  (M.  I.  A.,  s.  45  (1) ; 
Parkins  v.  Tunno,  1809,  11  East,  22;  10  R.  R.  422);  and  unless  the 
policy  otherwise  provides  where  there  is  a  change  of  voyage,  the  insurer 
is  discharged  from  liability  as  from  the  time  of  change,  i.e.  as  from  the 
time  when  the  determination  to  change  it  is  manifested,  and  it  is  im- 
material that  the  ship  may  not  in  fact  have  left  the  course  of  the  voyage 
contemplated  by  the  policy  when  the  loss  occurs  (M.  I.  A.,  s.  45  (2)).  The 
difference  between  deviation  and  change  of  voyage  is  that  the  former 
will  not  avoid  the  policy  till  it  is  actually  begun,  while  the  latter  avoids 
it  as  soon  as  it  is  determined  upon  though  the  ship  is  still  on  the  right 
course  or  has  not  even  started  {Tasker  v.  Cunningham,  1819,  1  P)li.  P.  C. 
87 ;  20  R.  R.  33) ;  but  if  her  immediate  destination  is  covered  by  the 
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policy  it  is  immaterial  that  under  a  charter-party  she  has  a  further 
destination  {Hall  v.  Broivn,  1814,  2  Dow,  P.  C.  367 ;  3  E.  R.  897). 
Undertaking  an  intermediate  voyage  or  putting  into  an  intermediate 
port,  though  intended  before  the  voyage  began,  is  not  a  change  of 
voyage,  if  the  master  means  finally  to  proceed  to  the  original  destina- 
tion, especially  if  caused  by  necessity  {Driscol  v.  Fassmoi^e,  1798, 1  Bos.  & 
Pul.  200;  4  R.  R.  782,  a  fear  of  pirates;  Heselton  v.  Allmdt,  1813, 
1  M»,&  S.  46).  If,  however,  such  intermediate  voyage  be  not  within 
the  scope  of  the  agreed  voyage,  or  justified  by  necessity  or  usage,  the 
mere  fact  that  the  master  still  intends  to  proceed  to  the  original 
destination  does  not  prevent  it  being  a  change  of  voyage  {Bottoiiiley 
V.  Bovill,  1826,  5  Barn.  &  Cress.  210 ;  Salvador  v.  Hopkins,  1765,  3  Burr. 
1707,  East  India  trade  usage).  The  mere  fact  of  taking  in  cargo 
and  clearing  out  for  an  intermediate  port  is  not  a  change  of  voyage, 
though  it  may  be  a  deviation  if  carried  out  {Kewley  v.  Ryan,  1794,  2 
Black.  (H.)  343 ;  3  R.  R.  408). 

(4)  End  of  Risk. — The  risk  under  a  policy  ends  at  the  time  agreed 
therein,  whatever  that  may  be ;  but  by  the  statutory  policy  the  risk  on 
ship  is  expressed  to  continue  "  till  she  hath  moored  at  anchor  twenty- 
four  hours  in  good  safety,"  and  that  on  goods  (and  freight,  see  yost)  "  until 
they  be  there  {i.e.  at  the  port  of  destination)  discharged  and  safely  landed." 

{a)  Ship. — If  no  other  time  than  that  in  the  statutory  policy  be 
expressed,  the  underwriter's  liability  ends  twenty-four  hours  after  the 
ship  moors  at  anchor  in  good  safety  {Mercantile  M.  I.  C.  v.  Titherington^ 
1864,  34  L.  J.  Q.  B.  11).  Mooring  in  good  safety  means  (1)  mooring  in 
a  state  of  physical  safety,  and  the  ship  being  able  to  keep  afloat  while 
her  cargo  is  being  unloaded  {Shaive  v.  Felton,  1801,  2  East,  109 ;  6  R.  R. 
394) ;  (2)  mooring  in  a  state  of  political  safety,  i.e.  not  subject  to  embargo, 
seizure,  or  capture  by  the  government  of  the  port  or  strangers  {Minett 
V.  Anderson,  1794, 1  Pea.  277 ;  3  R.  R.  692 ;  Horneyer  v.  Lusliington,  1812, 
15  East,  46;  13  R.  R.  759);  but  mere  liability  to  seizure  upon  arrival 
is  not  equivalent  to  seizure  when  that  only  takes  place  several  days 
afterwards  {Lockyer  v.  Offley,  1786,  1  T.  R.  252;  1  R.  R.  194,  for  smug- 
gling); and  (3)  it  means  mooring  so  as  to  have  an  opportunity  of 
discharging,  or  the  risk  will  continue  ( Waples  v.  Barnes,  1746,  2  Stra. 
1243;  Samnel  v.  Roy.  Ex.  A.  C,  1828,  8  Barn.  &  Cress.  119;  and  so  in 
United  States,  Zacharie  v.  New  Orleans  I.  C,  1827,  5  Mart.  N.  S.  (La.) 
637;  Dickey  v.  United  I.  C,  1814,  11  Johns.  N.  Y.  358).  Any  mooring 
place  will,  however,  satisfy  the  policy,  if  final,  though  it  be  not  the  best, 
■e.g.  a  ship,  on  arriving  at  the  London  dock,  where  she  was  to  unload,  and 
owing  to  there  being  no  room  for  her  inside  being  moored  outside, 
lashed  to  other  vessels  for  seven  days,  and  then  being  forced  adrift  by 
the  ice  and  lost,  is  not  covered  by  the  policy  {Angerstein  v.  Bdl,  1795, 
Park,  55;  Arnould,  491  et  seq.;  Phillips,  968  and  969).  The  word 
^'  safety  "  refers  to  the  ship  and  not  to  her  moorings  (Bovill,  C.J.,  Lidgett 
V.  Secretan,  1871,  L.  R.  5  C.  P.  190). 

If  the  statutory  clause  is  not  in  the  policy  the  risk  on  ship  continues 
till  her  safe  arrival  at  her  port  of  destination,  but  will  cease  immediately 
upon  her  being  moored  at  the  usual  place  of  discharge  there  (Arnould, 
493  ;  Bramwell,  B.,  Stone  v.  31. 1.  C.  0.  L.  of  Gottenherg,  1875, 1  Ex.  D.  81). 
In  policies  expressing  the  risk  to  continue  "until  arrival,"  tlie  question 
of  arrival  is  one  of  fact,  determined  by  the  general  usage  at  the  port 
'{Lindsay  v.  Janson,  1859,  4  H.  &  N.  699 ;  and  see  Whitivcll  v.  Harrison, 
1848,  2  Ex.  Rep.  127). 
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If  the  port  of  destination  on  an  outward  voyage  is  an  island  or 
district  containing  several  ports,  the  risk  (in  the  absence  of  stipulation 
or  usage)  ends  immediately  after  the  ship  has  been  moored  for  twenty- 
four  hours  in  safety  at  the  first  port  at  which  she  stops  to  discharge 
the  bulk  of  her  cargo ;  and  if  she  be  lost  afterwards  in  coasting  from 
one  port  to  another,  that  the  loss  falls  on  the  homeward  policy,  if  there 
is  one,  and  not  on  the  outward  policy  anyhow  {Camden  v.  Cowley,  1763, 
1  Black.  (W.)  417;  Barrass  v.  London  A.  C,  1782,  Park,  64).  If  the 
outward  cargo  has  already  substantially  been  discharged  it  makes  no 
difference  that  a  small  part  of  it  is  still  on  board  (either  as  ballast  or 
because  it  could  not  be  sold)  at  the  time  of  loss  {Leigh  v.  Mather,  1795, 
Marsh.  214;  5  K.  K.  740;  Inglis  v.  Vaux,  1813,  3  Camp.  437;  14  K.  K 
778 ;  Moore  v.  Taylor,  1834,  1  Ad.  &  E.  25 ;  40  K.  E.  242).  If  only  a 
small  part  of  the  cargo  has  been  discharged  at  a  port  of  distress,  and 
the  ship  originally  meant  to  discharge  all  or  part  of  her  cargo  at  another 
port,  the  risk  continues  till  that  other  port  {Leigh  v.  Mather,  above). 
The  risk  on  ship  will  not  end  till  she  has  moored  twenty-four  hours  in 
good  safety  at  the  first  port  at  which  she  was  intended  to  unload,  and 
at  which  she  actually  breaks  bulk  in  order  to  unload  all  or  part  of  it ; 
if  the  port  into  which  she  puts  is  one  to  which  she  was  originally 
destined,  and  she  is  lost  after  being  moored  there  twenty-four  hours 
in  good  safety,  the  risk  ends  although  she  has  not  actually  broken  bulk,, 
but  is  only  preparing  to  do  so  (Arnould,  498).  Entering  a  port  with 
only  a  contingent  purpose  to  unload  there  if  circumstances  should  make 
it  expedient  does  not  make  it  the  port  of  discharge  {Lajpham  v.  Atlas  L.  C.y. 
1833,  24  Pick.  Mass.  1). 

The  policy  may  express  the  risk  to  continue  on  a  ship  "  to  her  port 
of  discharge,"  which  means  the  port  at  which  it  was  originally  intended 
that  the  goods  shall  be  delivered  {Clason  v.  Simmonds,  1741  Park,  444; 
and  so  held  in  the  United  States ;  Phillips,  962) ;  or  "  to  her  port  or  ports, 
of  discharge,"  which  means  the  port  where  she  substantially  discharges 
her  cargo,  or  the  great  bulk  of  it,  though  she  may  have  discharged  some^ 
at  a  previous  port  (Arnould,  500,  501,  quoting  cases;  so  in  United 
States,  Upton  v.  Salem  Comm.  I.  C,  1844,  8  Mete.  Mass.  605);  or  "to  a 
named  place  and  her  port  of  discharge,"  which  means  that  the  named 
port  is  not  the  port  of  discharge,  and  the  risk  continues  till  the  latter 
{Stephens  v.  Beverley  /.  C,  1820,  Mass.;  Phillips,  963);  or  "to  her  final 
port  of  discharge  or  destination,"  which  is  not  the  port  where  the  ship- 
might  have  been  originally  meant  to  discharge,  but  where  she  actually 
does  discharge  her  cargo  {Moffat  v.  Wai^d,  1784, 4  Doug.  29/1.) ;  and  where 
a  ship  destined  for  China  unloaded  a  good  deal  of  her  cargo  at  Madras, 
but  still  had  on  board  that  part  of  it  which  had  been  destined  for  China, 
she  was  held  covered  till  she  got  to  China  {Preston  v.  Greenwood,  1784, 
4  Doug.  28).  But  the  words  "  final  port "  need  not  mean  that  of  dis- 
charge, but  may  mean  that  of  loading  for  a  subsequent  voyage ;  thus 
where  the  insurer  on  a  policy  "  at  and  from  Sydney  to  Newcastle,  and 
thence  to  any  port  or  ports,  place  or  places.  West  Coast  of  South  America, 
and  for  thirty  days  in  port  after  final  arrival,"  reinsured  his  risk  "  at  and 
from  Newcastle  (N.  S.  W.),  to  any  port  or  ports,  place  or  places,  West 
Coast  of  South  America,  and  for  thirty  days  after  arrival  in  final  port," 
and  the  ship  sailed  from  Newcastle  to  Valparaiso,  discharged  all  her 
cargo  there,  and  after  staying  there  more  than  thirty  days  loaded 
ballast  and  some  cargo  for  Talcahuano  (West  Coast  of  South  America), 
meaning  to  sail  home  thence  with  full  cargo,  and  was  lost  on  the  way 
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thither,  it  was  held  that  the  loss  was  covered  by  the  policy  {Crocker 
V.  Sturge,  [1897]  1  Q.  B.  330).  In  a  policy  on  a  ship  for  a  voyage  to 
a  port  and  "  for  thirty  days  in  port  after  arrival,  and  until  the  ship 
should  be  moored  there  in  good  safety  at  anchor,"  "  days  "  mean  con- 
secutive periods  of  twenty-four  hours,  and  the  loss  of  the  ship  on 
1st  September  at  430  p.m.,  when  she  had  arrived  there  2nd  August  at 
11.30  A.M.,  was  not  covered  (Cornfoot  v.  Royal  Uxchange  A.  C,  [190-41 

1  Q.  B.  40). 

The  last  port  of  discharge  means  the  last  friendly  port  of  discharge 
(Bayley,  J.,  Bimvne  v.  Vigne,  1810,  12  East,  283;  11  R.  E.  375);  and  so 
a  policy  "  to  any  of  Windward  or  Leeward  Isles,"  means  to  any  of  such 
isles  as  are  friendly  (JVeilson  v.  Belacour,  1798,  2  Esp.  619). 

The  duration  of  the  risk  may  be  shortened  by  the  consent  of  the 
parties,  e.g.  consignee  agreeing  to  take  delivery  at  an  intermediate  port 
{ShapleijY.  Tappan,  1812,  9  Mass.  20,  U.  S.),  but  the  risk  on  a  ship  insured 
for  a  fishing  voyage  is  not  ended  by  her  sending  home  part  of  her  cargo 
by  another  ship  which  arrived  safely  before  loss  {Phillim  v.  Champion^ 
1815,  6  Taun.  3). 

The  risk  may,  on  the  other  hand,  be  prolonged  by  usage  of  trade 
{Salvador  v.  Hopkins,  ante),  or  by  oversight  {Mercantile  M.  I.  C.  v. 
Titherington,  1864,  5  B.  &  S.  765). 

(h)  Freight  and  Goods. — The  risk  on  freight  and  goods  ends  at  the 
same  time  (Marshall,  Insurance,  p.  225). 

Where  the  risk  on  goods  continues  until  they  are  safely  landed  (as 
in  the  Lloyd's  policy)  they  must  be  landed  in  the  customary  manner  and 
within  a  reasonable  time  after  arrival  at  the  port  of  discharge,  and  if  they 
are  not  so  landed  the  risk  ceases  (M.  I.  A.,  schedule,  r.  5).  Landhig  in 
the  customary  manner  means  landing  at  the  customary  place  in  the  port 
{Grade  v.  Maine  I.  C.,  1814,  8  Cranch  75,  U.  S.).  Where  goods  are 
customarily  landed  in  lighters  or  shallops  or  other  light  craft,  from 
the  ship  to  the  shore,  any  loss  during  that  transit  falls  on  the  under- 
writers {Pelly  V.  Boij.  Ex.  A.  G,  1757,  1  Burr.  348,  Lord  Mansfield),  e.g, 
in  pubhc  lighters  in  the  port  of  London  {Rucker  v.  Roy.  Ex.  A.  C,  1784, 

2  Bos.  &  Pul.  4327Z,. ;  Hurry  v.  Roy.  Ex.  A.  C,  1800,  'ibid.  430 ;  6  R.  E. 
804) ;  or  in  the  contraband  trade  in  the  Spanish  Main  {Matthie  v.  Potts, 
1802,  3  Bos.  &  Pul.  23);  or  by  custom  in  a  shallow  bay  of  Jamaica 
{Stewart  v.  Pell,  1821,  5  Barn.  &  Aid.  238;  24  E.  E.  342);  and  the  law 
is  the  same  in  the  United  States  (Phillips,  970 ;  Arnould,  457,  458).  But 
if  the  assured  receives  the  goods  into  his  own  lighter  or  craft,  or  into  his 
care,  the  underwriters'  liability  is  at  an  end  {Sparrow  v.  CarrutherSy 
1745,  2  Stra.  1236 ;  Strong  v.  J^atallij,  1804,  1  Bos.  &  P.  N.  E.  16 ;  8 
E.  E.  741),  but  this  has  been  doubted  {Paul  v.  /.  G.  of  North  America,  1899, 
15  T.  L.  E.  534).  Goods  in  order  to  be  "  landed  "  must  be  put  ashore, 
and  are  not  covered  if  merely  taken  out  of  the  ship  and  put  into  lighters 
in  order  to  be  transhipped  {Hoidder  y. Merchants*  M.  I.  G.,  1886, 17  Q.  B.  D. 
354);  but  they  may  be  "landed"  and  the  underwriters'  liability  in 
respect  of  them  cease,  though  they  never  get  into  the  hands  of  the 
consignees  at  all,  e.g.  put  into  Government  warehouses  {Brown  v. 
Garstairs,  1810,  3  Camp.  161). 

A  clause  covering  goods  "till  safely  delivered  into  warehouse  of 
assignee  "  is  a  usual  Lloyd's  condition  for  covering  goods  in  warehouse 
waiting  for  export  {Ide  v.  Ghalmers,  1900,  5  0.  C.  212).  The  word 
"  delivered  "  in  a  policy  is  satisfied  by  the  goods  on  their  discharge  being 
placed  in  a  warehouse  by  the  law  in  force  at  the  port  {Marten  v.  Nippon 
S.  L.  I.  G.,  1898,  3  C.  C.  164). 
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When  landed  they  will  be  at  the  assured's  risk  unless  placed  there 
only  for  a  temporary  purpose  connected  with  the  voyage,  or  so  as  to  be 
protected  by  trade  usage  {Pelly  v.  Roy.  Ex.  A.  C,  ante ;  Harrison  v.  Ellis, 
1851,  7  El.  &  Bl.  465  ;  in  United  States,  Parsons  v.  Mass.  F.  and  M.  I.  C, 
1810,  6  Mass.  197).  Any  damage  to  goods  as  well  as  loss  of  them  while 
being  unloaded  from  ship  into  lighter  or  vice  versd,  is  at  the  under- 
writer's risk,  as  it  is  also  if  it  occurs  during  transhipment  and  that  is 
allowed  by  the  policy  {Tierney  v.  Etherington,  1743,  1  Burr.  345);  but 
the  words  "risk  of  transhipment  or  landing  and  transhipment"  have 
been  held  not  to  cover  a  loss  by  fire  to  goods  landed  and  warehoused, 
waiting  to  be  transhipped,  in  the  absence  of  usage  {Australian  Agric.  Co. 
V.  Saunders,  1875,  L.  K.  10  C.  P.  668). 

Under  a  Lloyd's  policy  on  goods  "  at  and  from  London  to  any  ports 
in  Australia  in  P.  &  0.  and  Orient  s.s.  with  all  liberties  and  exemptions 
as  in  bill  of  lading,"  a  loss  of  the  insured  goods  while  on  board  a  local 
steamer  to  which  they  had  been  transhipped  in  accordance  with  the  bill 
of  lading  was  held  covered  {Neale  v.  Rose,  1898,  3  C.  C.  236). 

A  reasonable  time  after  arrival  is  what  is  reasonable  according  to 
the  nature  and  usages  of  the  trade,  the  object  of  the  adventure,  and  the 
opportunity  of  discharge  (Arnould,  462,  463);  and  is  a  question  of 
fact  {Parkinson  v.  Collier,  1797,  Park,  470 ;  NoUe  v.  Kennoioay,  1780, 
2  Doug.  510). 

XXL  Effect  of  the  Policy. 

(1)  Losses  covered  hy  the  Policy. — Subject  to  the  Act,  and  unless  the 
policy  otherwise  provides,  the  underwriter  is  liable  under  the  policy  to 
make  good  any  loss  due  to  perils  insured  against  in  it,  but  he  is  not 
liable  for  any  loss  which  is  not  proximately  caused  by  such  a  peril 
(M.  I.  A.,  s.  55  (1) ;  Dudgeon  v.  Pembroke,  1874,  L.  R  9  Q.  B.  581,  595, 
Blackburn,  J.). 

The  term  "  all  other  perils "  includes  only  perils  similar  in  kind  to 
the  perils  specifically  mentioned  in  the  policy  (rule  12  of  the  Act),  and 
the  term  "perils  of  the  seas"  refers  only  to  fortuitous  accidents  or 
casualties  of  the  seas,  and  does  not  include  the  ordinary  action  of  the 
winds  and  waves  (rule  7  of  the  Act). 

The  necessity  for  determining  the  proximate  cause  of  a  loss  is  often 
due  to  there  being  an  express  warranty  in  the  policy  exempting  the 
underwriter  from  losses  falling  within  those  warranties.  A  ship  insured 
"free  from  capture  and  seizure,"  and  owing  to  her  stranding  being 
captured,  is  a  loss  by  perils  of  the  sea  {Hahn  v.  Corlett,  1824,  2  Bing. 
205) ;  so,  e.g.  a  ship  insured  "  free  from  American  condemnation,"  and 
owing  to  her  stranding  being  captured  and  condemned  by  the  American 
Government,  is  a  loss  by  condemnation,  and  the  underwriters  are  not 
liable  (Zmev.  Janson,  1810,  12  East,  648;  11  K.  K.  513).  Where  a 
ship  warranted  "free  from  all  capture  and  all  consequences  of  hostilities," 
was  owing  to  the  extinguishing  of  a  light  on  shore,  wrecked,  and  part 
of  her  cargo  could  have  been  saved  but  for  the  interference  of  hostile 
troops,  it  was  held  that  this  was  a  loss  by  hostilities,  and  the  under- 
writers ^ere  only  liable  for  the  loss  of  such  of  the  cargo  as  could  not 
have  been  saved,  the  putting  out  of  the  light  not  being  a  general  "  con- 
sequence of  hostilities  "  {lonides  v.  Universal  M.  I.  C,  1863, 14  C.  B.  N.  S. 
259). 

A  policy  against  all  loss  or  damage  directly  caused  by  war,  revolution, 
civil  commotion  and  hostilities  on  produce  of  rice  fields,  etc.,  in  Manilla 
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was  held  to  cover  loss  by  rice  being  requisitioned  by  military  forces  in 
the  Philippine  hostilities,  but  not  loss  by  deterioration  of  rice  owing  to  its 
detention  in  the  mills  {Molinos  de  Arriz  Y.Mumford,  1900, 16  T.  L.  R.  469). 
A  policy  against  "  direct  loss  by  war  "  in  South  Africa  was  held  to  apply 
to  loss  by  goods  being  commandeered  at  Johannesburg  (Curtis  v.  Head. 
1901,  17  T.  L.  R.  718). 

A  policy  "  f.  c.  &  s.  risks  and  consequences  thereof,  or  any  attempt 
thereat,  and  from  all  consequences  of  hostiUties,"  has  been  held  not 
to  cover  loss  caused  by  the  master  giving  up  a  voyage  owing  to  war 
between  two  foreign  States  and  returning  home  under  a  power  to  that 
effect  in  the  bill  of  lading  {Nickels  v.  London  and  Provincial  I.  C,  1900, 
6  C.  C.  15,  and  see  Miller  v.  Law  Accident  L.  C,  [1902]  2  K.  B.  694,  and 
[1903]  1  K.  B.  712,  for  the  effect  of  a  similar  warranty).  Where  a  time, 
policy  on  ship  declared  that  it  should  be  cancelled  in  the  event  of  the  ship 
being  sold  or  transferred  to  new  management,  and  pro  rata  return  of 
premium  should  be  made  with  a  warranty  similar  to  the  above,  it  was  held 
that  the  seizure  and  condemnation  of  the  ship  in  a  Japanese  Prize  Court 
during  the  late  war  gave  no  right  to  recover  the  premium  {Pyman  v. 
Marten,  1907,  22  T.  L.  E.  834 ;  24  T.  L.  E.  10  (C.  A.)).  Under  such  a 
warranty,  where  the  insured  ship  was  after  capture  lost  by  shipwreck 
and  afterwards  was  condemned  in  the  Prize  Court,  the  underwriter  was 
held  protected  {Anderson  v.  Marten,  [1907]  2  K.  B.  248).  The  inclusion 
of  this  warranty  in  an  "  all  risks "  Lloyd's  policy  does  not  satisfy  the 
terms  of  a  contract  for  sale  of  goods  on  c.  i.  f.  terms,  the  insurance  to  be 
against  "  all  risks  "  (  Yuill  v.  Scott  Bohson,  [1907]  1  K.  B.  685).  Under  a 
policy  on  ship  in  the  ordinary  form  an  underwriter  is  not  liable  for 
damages  consequential  on,  but  not  directly  caused  by  collision,  done  by 
sea  water  to  cargo  of  which  the  consignee  justifiably  refused  to  take 
delivery  {Field  S.  S.  Co.  v.  Burr,  [1898]  1  Q.  B.  821 ;  [1899]  1  Q.  B. 
579). 

Other  illustrations  are :  if  a  ship  is  wrecked  on  an  island  inhabited 
by  savages  who  plundered  her  cargo,  the  wreck  is  the  proximate  cause 
of  loss  {Bondrett  v.  Hentigg,  1816,  Holt,  149 ;  17  E.  E.  625).  A  loss  of 
voyage  caused  by  a  prohibition  of  trade,  blockade,  or  occupation  by  an 
enemy  of  the  port  of  destination,  is  not  a  loss  by  "  restraints,  detentions, 
etc.,  of  kings,  princes,  and  rulers,"  because  the  adventure  is  prevented 
by  fear  of  perils,  and  not  the  perils  themselves  {Hadkinson  v.  Bobinson, 
1803,  3  Bos.  &  Pul.  388 ;  7  E.  E.  786 ;  Lubbock  v.  Bowcro/t,  1803,  5  Esp. 
50 ;  8  E.  E.  830 ;  Forster  v.  Christie,  1809,  11  East,  205 ;  10  E.  E.  470) ; 
and  a  ship  which  finds  her  destination  blocked  in  this  way  is  not 
protected  while  sailing  to  the  nearest  friendly  port  for  necessary  supplies 
and  repairs  {Parkin  v.  Tunno,  1809,  11  East,  22;  10  E.  E.  422).  If, 
however,  cargo  is  discharged  owing  to  the  probability  of  its  causing  a 
fire  before  arrival  at  its  destination,  the  freight  thereby  lost  is  a  loss 
under  the  policy  {The  Knight  of  St.  Michael,  1898,  14  T.  L.  E.  189). 
Though  collision  is  a  peril  of  the  sea,  the  damages  which  the  ship  in  fault 
for  the  collision  has  to  pay  to  the  other  ship  are  not  covered  by  the 
policy  {Be  Vaux  v.  Salvador,  1836,  4  Ad.  &  E.  420),  but  have  to  be 
provided  for  by  a  special  clause  to  that  effect,  called  the  "  running  down 
clause."  "  Collision  "  does  not  cover  loss  by  detention  owing  to  collision 
{Shelbourne  v.  Law  L  &  I.  C,  [1898]  2  Q.  B.  626);  "collision  with 
vessel"  includes  collision  with  a  sunk  barge  {Chandler  v.  Blogg,  [1898] 
1  Q.  B.  32) ;  a  collision  clause  in  a  ship  policy  "  to  repay  any  sum  paid 
by  assured  in  respect  of  injury  to  another  ship,"  does  not  cover  payment 
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made  by  assured  to  the  owner  of  another  ship  sunk  in  repayment  of 
costs  of  raising  her  to  harbour  authority  {Burger  v.  Indemnity  M.  M.  I.  C, 
[1900]  2  Q.  B.  348),  and  see  The  Engineer,  [1898]  A.  C.  382;  In  re 
Margetts  and  Ocean  A.  &  G.  C.  [1901]  2  K.  B.  792).  Under  a  policy 
to  pay  three-fourths  damages  incurred  for  collision,  where  the  ship  was 
sunk  and  underwriters  agreed  to  salve  her  jointly  with  owners,  and 
collision  took  place  between  the  sunk  ship  and  another  owing  to 
negligent  watching  of  wreck,  and  the  other  ship  recovered  damages 
against  her,  it  was  held  that  underwriters  must  pay  the  whole  of  the 
damages  under  their  contract  of  indemnity  {Suart  v.  Alleghany  and 
Merchants  M.  I.  C,  1898,  3  C.  C.  312;  and  for  a  collision  clause 
exempting  underwriters  from  liability  for  sums  paid  for  removal  of 
obstructions  under  statutory  power  see  Chapman  v.  Fisher,  1904, 
20  T.  L.  R.  319).  A  clause  "to  pay  landing,  warehousing,  and  for- 
warding charges"  extends  to  charges  paid  by  the  assured  forwarding 
the  goods  insured  by  land  conveyance  to  its  destination,  owing  to  the 
impossibility  of  the  ship  by  which  they  were  intended  to  go  reaching  it 
owing  to  ice,  which  was  a  peril  insured  against  (Popham  v.  St.  Petersburg 

1  C.  (No.  1),  1904,  10  C.  C.  31).  So  where  chartered  freight  is  insured, 
and  by  a  clause  in  the  charter  the  charterer  has  an  option  of  determining 
the  charter,  and  does  so,  this  is  not  a  loss  which  the  shipowner  can 
recover  from  his  underwriter  as  proximately  caused  by  a  peril  insured 
against  {Mercantile  S.  S.  Co.  v.  Tyser,  1881,  7  Q.  B.  D.  73 ;  Inman  S.  S.  Co. 
V.  Bischoff,  1882,  7  App.  Cas.  670 ;  and  so  Manchester  Liners  v.  British 
and  Foreign  M.  I.  C,  1901,  7  C.  C.  26) ;  but  if  there  is  no  option,  but 
only  a  provision  that  payment  of  hire  shall  cease  in  a  given  event,  e.g. 
collision,  fire,  or  stranding  preventing  the  working  of  the  ship,  it  is  a  loss 
under  the  policy  (Lord  Watson,  Bischoff s  Case,  ante  ;  The  Alps,  [1893] 
P.  109 ;  The  Bedouin,  [1894]  R  1). 

Under  policy  on  "  freight  chartered,  or  as  if  chartered,"  a  loss  owing 
to  ship's  master  not  having  reserved  in  bills  of  lading  a  lien  over  the 
whole  cargo  for  the  chartered  freight  is  not  a  loss  by  perils  of  the  sea 
{Williams  and  Brankelow  S.  S.  Co.  v.  Canton  L  0.,  [1901]  A.  C.  462). 

The  underwriter  is  not  liable  for  any  loss  attributable  to  the  wilful 
misconduct  of  the  assured  (M.  I.  A.,  s.  55  (2)  {a) ;  Thompson  v.  Hopper, 
1856,  6  El.  &  Bl.  191,  Lord  Campbell;  Tanner  v.  Bennett,  1825,  Ry. 
&  M.  182;  so  Meyer  v.  Ralli,  1875,  1  C.  P.  D.  358);  e.g.  negligent  navi- 
gation by  the  assured,  who  is  master  of  the  ship,  resulting  in  loss  is 
covered  by  the  policy  {Trinder  v.  N.  Queensland  I.  C,  1897,  2  Com.  Cas. 
216,  Kennedy,  J. ;   so  Trinder  v.  Thames  and  Mersey  M.  I.  C,  1898, 

2  Q.  B.  114);  and  a  loss  due  to  a  mistake  of  judgment  on  the  part 
of  the  assured  or  his  agents,  acting  bond  fide  and  with  reasonable 
prudence,  falls  on  the  underwriters  {Wilhraham  v.  Wartnahy,  1830, 
LI.  &  W.  144).  A  warranty  that  underwriters  are  not  to  be  liable 
for  any  claim  consequent  upon  loss  of  time  will  protect  them  in  a  policy 
on  freight  {Tumhull  v.  Hidl  U.  A.,  1900,  2  Q.  B.  402).  Unless  the 
policy  otherwise  provides,  the  underwriter  is,  however,  liable  for  a  loss 
proximately  caused  by  a  peril  insured  against,  though  it  would  not  have 
happened  but  for  the  misconduct  or  negligence  of  the  master  or  crew 
(M.  I.  A,  8.  55  (2)  {a);  Bask  v.  Roy.  Ex.  A.  C,  1818,  2  Barn.  &  Aid.  73;  20 
R.  R.  350 ;  Walker  v.  Maitlaml,  1821,  5  Barn.  &  Aid.  171 ;  24  R.  R.  320  ; 
Holdsworth  v.  Wise,  1828,  7  Barn.  &  Cress.  794;  31  R.  R.  299;  Redman 
v.  Wilson,  1845, 14  Mee.  &  W.  476  ;  69  R.  R.  740  ;  Davidson  v.  Burnand, 
1868,  L.  R.  4  C.  P.  117;  Good's  Case,  1871,  L.  R.  6  C.  P.  563;  Car- 
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michaeVs  Case,  1887,  19  Q.  B.  D.  242);  and  see  Warranties,  Seaworthiness^ 
above. 

Unless  the  policy  otherwise  provides,  the  insurer  on  ship  or  goods 
is  not  liable  for  any  loss  proximately  caused  by  delay,  although  delay 
be  caused  by  a  peril  insured  against  (M.  I.  A.,  s.  55  (2)  {h) ;  Brockelhank 
V.  Sugrue,  1831,  1  Moo.  &  R.  102  ;  Taylor  v.  Dunbar,  1869,  L.  R.  4  C.  P. 
206).  But  delay  on  the  voyage  will  not  exempt  the  underwriter  from 
liability,  though  during  the  voyage  events  happen  which  enhance  the 
risk,  e.g.  war  (FlancM  v.  Fletcher,  1779, 1  Doug.  251 ;  Brandon  v.  Neshitt, 
1790,  6  T.  R.  23 ;  3  R.  R.  109 ;  see  Wyllie  v.  Povah,  1907,  12  C.  C.  317); 
and  in  a  policy  on  chartered  freight,  if  such  delay  arises  as  frustrates  the 
intended  adventure  commercially,  and  the  charter  is  cancelled  by  the 
charterer,  the  shipowner  can  declare  a  total  loss  and  recover  it  from 
the  underwriters  (Jackson  Union  I.  (7.,  1875,  L.  R.  10  C.  R  125 ;  Jamieson 
V.  Newcastle  S.  S.  F.  I.  A.,  [1895]  2  Q.  B.  90);  damage  to  goods  by 
accidental  causes  in  consequence  of  delay  is  recoverable  under  a  policy 
against  all  risks  by  land  and  water  (Schloss  v.  Stevens,  [1906]  2  K.  B. 
665) ;  but  a  warranty  that  underwriters  are  not  to  be  "  liable  for  any 
claim  consequent  on  loss  of  time,  whether  arising  from  a  peril  of  the 
sea  or  otherwise,"  will  protect  them  from  liability  under  a  time  policy 
on  freight  (Bensaude  v.  Thames  and  Mersey  M.  I.  C,  [1897]  1  Q.  B.  29). 
The  insurer  is  not,  unless  the  policy  so  provides,  liable  for  any  loss 
caused  by  ordinary  wear  and  tear  (M.  I.  A.,  s.  55  (2)  (c));  e.g.  a  leak  if 
due  to  the  unseaworthy  state  of  the  vessel  and  only  the  ordinary  amount 
of  straining  to  which  she  will  be  unavoidably  exposed  in  the  ordinary 
course  of  the  voyage  (Fawcus  v.  Sarsfield,  1856,  6  El.  &  Bl.  192 ;  Phillips, 
1105);  or  by  ordinary  leakage  or  breakage  (M.  I.  A.,  s.  55  (2)  (c));  i.e, 
the  ordinary  and  inevitable  amount  of  casualties  happening  in  the 
ordinary  course  to  the  thing  insured,  but  an  alleged  custom  at  Lloyd's, 
to  the  effect  that  articles  liable  to  such  leakage  or  breakage,  though 
not  put  in  the  common  memorandum  (see  post),  are  always  understood 
to  be  free  of  average,  unless  the  ship  grounded  so  violently  as  to  disturb 
her  stowage,  has  not  been  allowed  to  be  recognised  {Crofts  v.  Marshall, 
1836,  7  Car.  &  P.  597,  Lord  Denman);  or  by  the  inherent  vice  or  nature 
of  the  thing  insured  (M.  I.  A.,  s.  55  (2)  (c)) ;  e.g.  fruit  rotting,  flour  heating, 
wine  going  sour,  meat  going  bad  (Taylor  v.  JDtmbar,  1869,  L.  R.  4  C.  P. 
206),  cargo  shipped  in  a  wet  or  damaged  state  and  heating  (Boyd 
V.  Dubois,  1811,  3  Camp.  132).  Nor  is  he  liable  for  loss  due  to  the 
ordinary  operation  of  natural  causes,  e.g.  in  the  time  of  the  slave-trade, 
slaves  dying  for  want  of  water  owing  to  the  ship  having  missed  her 
destination  (Gregson  v.  Gilbert,  1782,  Park,  103),  or  slaves  killed  in  a 
mutiny,  unless  warranted  against  mortality  by  mutiny  (Jones  v.  Schmoll, 
1785,  1  T.  R.  130),  or  dying  for  want  of  food  and  water  (Tatham  v. 
Hodgson,  1796,  6  T.  R.  656),  or  live  animals  perishing  from  the  like 
cause  (Lawrence  v.  Aberdein,  1821,  5  Barn.  &  Aid.  107;  24  R.  R.  299; 
Gabay  v.  Llo7jd,  1825,  3  Barn.  &  Cress.  793 ;  27  R.  R.  486) ;  and  under  a 
Lloyd's  policy  of  marine  reinsurance  on  an  animal  "against  all  risks 
including  mortality,  warranted  free  of  capture,  seizure,  or  detention  and 
consequences  thereof,"  the  underwriters  were  held  protected  from  liability 
for  compulsory  slaughter  of  the  beast  insured  by  local  regulation  on 
the  ground  of  disease  among  the  animals  on  board,  to  which  probably 
"  mortality  "  would  not  probably  be  applicable  (St.  Paul  F.  v.  M.  I.  C, 
1906,  11  C.  C.  153).  But  under  a  policy  on  cattle  against  usual  marine 
risks,  including  restraints  of  princes  and  people,  and  risks  of  mortality 
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and  injury  from  any  cause  whatever  it  was  held  that  where  the  cattle 
were  not  landed  owing  to  government  regulations  because  of  other  cattle 
on  board  suffering  from  disease  and  were  slaughtered  at  sea,  the  assured 
could  not  recover  without  giving  notice  of  abandonment  {Mansell  v. 
Hoade,  1903,  20  T.  L.  E.  150).  The  underwriter  is  not  liable  for  loss 
proximately  caused  \>j  rats  {Hunter  v.  Potts,  1815,  4  Camp.  203 ;  2  R.  R. 
353)  or  by  vermin  {Rohl  v.  Parr,  1796,  1  Esp.  444,  worms ;  5  R.  R.  741), 
though  if  thereby  water  be  let  into  the  ship  and  does  damage,  this  is 
a  peril  of  the  sea  {Hamilton  v.  Pandorf,  1887,  12  App.  Cas.  518);  or 
by  any  injury  to  machinery  not  proximately  caused  by  maritime  perils 
(M.  I.  A.,  s.  55  (2),  (c) ;  see  Oceanic  S.  S.  Co.,  v.  Faher,  1906,  11  C.  C.  179). 

(2)  Total  Losses. — Losses  are  either  total  or  partial.  Total  losses  are 
either  actual  or  constructive.  An  insurance  against  total  loss  includes 
constructive  as  well  as  actual  total  loss,  unless  the  policy  shows  a  different 
intention  (M.  I.  A.,  s.  56  (1),  (2),  and  (3);  Adams  v.  M'Kenzie,  1863,  32 
L.  J.  C.  P.  92,  "  against  total  loss  only  "),  but  such  words  as  "  without 
benefit  of  abandonment "  will  show  such  intention  {ibid.).  An  exception 
to  this  rule  is  made  in  policies  on  bottomry  bonds,  when  "  total  loss  " 
means  only  "actual  total  loss,"  for  the  bond  is  only  void  if  the  ship 
is  an  actual  total  loss  {Thompson  v.  Boy.  Ex.  A.  C,  1813,  1  M.  &  S.  30; 
Stephens  v.  Bromfield,  18^9,  L.  R.  2  P.  C.  516 ;  Bromfield  v.  Southern  I.  C, 
1870,  L.  R.  5  Ex.  192).  If  the  assured  brings  an  action  for  a  total  loss, 
and  the  evidence  proves  only  a  partial  loss,  he  may  recover  for  a  partial 
loss,  unless  the  policy  otherwise  provides,  i.e.  is  expressed  to  be  "  free 
from  average"  (M.  I.  A.,  s.  56  (4);  Gardiner  v.  Croasdale,  1760,  2  Burr. 
904;  Benson  v.  Chapman,  1848,  2  H.  L.  696,  722);  the  reason  being  that 
it  is  often  impossible  for  the  assured  to  know  what  the  extent  of  the  loss 
is  when  he  first  learns  it,  and  what  may  be  at  first  sight  a  total  loss  may 
eventually  prove  partial  only,  e.g.  ship  captured  and  recaptured  before 
action  brought ;  for  "  the  nature  of  the  damnification  at  the  time  of 
action  brought,  is  the  sole  criterion  of  the  right  to  recover  as  for  a  total 
loss  "  (Lord  Ellenborough,  Mclver  v.  Henderson,  1816,  4  M.  &  S.  583 ;  16 
R.  R.  550;  Patterson  v.  Ritchie,  1815,  ihid.  393;  16  R.  R.  498). 

{a)  An  actual  total  loss  takes  place  when  the  thing  insured  is 
(1)  destroyed,  or  (2)  so  damaged  as  to  cease  to  be  a  thing  of  the  kind 
insured,  or  (3)  where  the  assured  is  irretrievably  deprived  thereof 
(M.  I.  A.,  s.  57  (1)). 

(1)  Thus  it  is  an  actual  total  loss  of  ship  or  goods  if  they  are  burnt, 
or  are  so  dismembered  as  to  lose  their  characteristic  form,  or,  as  it  is 
called,  cease  to  exist  in  specie,  e.g.  if  a  ship  becomes  a  wreck  {Cambridge 
V.  Anderton,  1824,  2  Barn.  &  Cress.  691),  or  a  fruit  cargo  rots  {Dyson 
V.  Bowcro/t,  1803,  3  Bos.  &  Pul.  474;  7  R.  R.  809),  or  a  wheat  cargo 
decomposes  {Cologan  v.  London  Ass.  Co.,  1816,  5  M.  &  S.  447 ;  17  R.  R. 
390). 

But  where  goods  reach  their  destination  in  specie,  but  by  reason  of 
obliteration  of  marks  and  otherwise  they  are  incapable  of  identification, 
the  loss,  if  any,  is  partial  and  not  total  (M.  I.  A.,  s.  56  (5)). 

(2)  If  the  thing  insured  is  no  longer  the  same  thing  as  it  was  when 
insured,  eig.  when  a  ship,  though  it  retains  its  shape,  is  "  a  mere  con- 
geries of  planks  "  {Cambridge  v.  Anderton,  above),  or  a  coal  cargo  is  liable 
to  spontaneous  combustion  {Saunders  v.  Baring,  1876,  34  L.  T.  N.  S.  419  ; 
The  Knight  of  St.  Michael,  1898,  14  T.  L.  R.  191),  it  is  an  actual  total 
loss.  So  also,  if  it  cannot  arrive  at  its  destination  the  same  thing  as 
when  it  started  on  the  adventure,  it  is  an  actual  total  loss  {Boux  v. 


MAEINE  INSURANCE  635 

Salvador,  1836,  3  Bing.  N.  C.  266  ;  43  R.  E.  638).  While  if  the  thing 
insured  does  arrive  or  can  arrive  at  its  destination  in  specie,  even  though 
it  cannot  be  restored  to  its  original  condition  except  at  an  expense 
exceeding  its  value,  it  is  not  an  actual  total  loss,  but  may  be  a  con- 
structive one  (see  post)  if  notice  of  abandonment  be  given  {Shavje  v. 
Felton,  1801,  2  East,  109;  6  R.  R.  394;  Allen  v.  Sugrue,  1828,  8  Barn. 
&  Cress.  561 ;  32  R.  R.  483).  A  fortiori  to  constitute  an  actual  total 
loss  of  goods  "free  from  average,"  the  loss  must  involve  their  total 
destruction  m  specie  either  actual  or  inevitable,  and  any  part  of  them 
arriving  at  their  destination  in  sp)ecie  prevents  an  actual  total  loss  of 
them  being  claimed  (31' Andrews  v.  Vauglian,  1793,  Park,  185;  Mason  v. 
Skurray,  1780,  Park,  191 ;  Anderson  v.  Boy.  Ex.  A.  C,  1805,  7  East,  38 ; 
8  R.  R.  589;  Thompson  v.  Roy.  Ex.  A.  C,  1812,  16  East,  214;  Hedhurg 
V.  Pearson,  1816,  7  Taun.  154 ;  Navone  v.  Haddon,  1850,  9  C.  B.  30).  In 
the  United  States  it  has  been  held  that  a  loss  of  99  per  cent,  of  the  value 
will  not  be  a  total  loss  (Story,  J.,  Bohinson  v.  Commonwealth  I.  C,  1838, 

3  Sumn.  C.  C.  221).  This  is  so  although  the  value  of  such  goods  will  not 
be  equivalent  to  the  expense  of  getting  them  to  their  destination. 

Evidence  of  damage  constituting  an  actual  total  loss  is  often  evidence 
by  the  sale  of  the  thing  insured  at  a  port  of  distress,  owing  to  the 
commercial  impossibility  of  its  arriving  in  its  original  condition  at  its 
destination ;  but  such  sale  must  be  justified  by  necessity,  and  only  if  so 
will  it  constitute  an  actual  total  loss  under  the  policy,  e.g.  ship  fixed  on  a 
rock,  which  was  sold  as  she  lay  for  £18,  but  was  afterwards  got  off  by  the 
purchaser  at  an  expense  of  £75,  and  after  she  had  been  repaired  to  the 
extent  of  £750  was  worth  £1200,  is  not  a  total  loss  {Gardner  v.  Salvador, 
1831,  1  Moo.  &  R.  117);  but  a  right  sale  will  pass  the  property  in  the 
thing  insured,  and  be  an  actual  total  loss  (Farnworth  v.  Hyde,  1865,  34 
L.  J.  C.  P.  207 ;  Knight  v.  Faith,  1850,  15  Q.  B.  649). 

(3)  The  following  are  examples  of  irretrievable  deprivation,  e.g. 
actual  destruction  of  it  by  ship  or  goods  going  to  the  bottom  of 
the  sea  (see  Boyle  v.  Dallas,  1831,  1  Moo.  &  R.  48 ;  Anderson  v.  Boy. 
Ex.  A.  C,  above),  or  capture  or  detention  of  it  by  a  foreign  Government 
which  never  restores  it  (Mellish  v.  Andrews,  1813,  15  East,  13 ;  13  R.  R. 
351),  or  by  a  British  warship,  leading  to  its  judicial  sale  for  the  benefit 
of  the  captors,  though  on  appeal  this  decree  is  reversed,  if  the  cargo  is 
never  restored  (Mullett  v.  Sheddon,  1811,  13  East,  304;  12  R.  R.  347), 
or  seizure  of  it,  and  its  sale,  which  the  assured  could  have  prevented  by 
giving  security,  pending  an  appeal  by  its  captors,  the  Prize  Court  having 
ordered  it  to  be  restored  (Stringer  v.  English,  etc.,  M.  I.  C,  1869,  L.  R. 

4  Q.  B.  676).  Sale  of  the  subject  of  insurance  is  also  a  total  loss  of  it, 
not  only  as  evidence  of  irreparable  damage  (as  seen  above),  but  also  as 
evidence  of  deprivation,  e.g.  sale  by  an  Admiralty  Court  at  the  instance 
of  salvors  {Cossman  v.  British  Am.  A.  C,  1887, 13  App.  Cas.  160;  Stringers 
Case,  above).  There  may  also  be  a  total  loss  of  part  of  the  cargo  (see 
post,  Partial  Loss). 

Freight  is  totally  lost  by  deprivation  when  "  the  event  on  which  its 
being  earned  depends  is  made  absolutely  impossible  or  practically  hope- 
less by  a  peril  insured  against"  (Arnould,  1087;  see  Brett,  J.,  BanJcin 
V.  Potter,  1873,  L.  R.  6  H.  L.  99).  Whether  there  is  an  actual  total  loss 
of  freight  thus  depends  on  the  nature  of  the  contract  under  which  it  is 
due,  whether  it  be  a  charter-party  or  an  ordinary  bill  of  lading  freight, 
for  in  the  former  case  the  arrival  of  the  ship  is  generally  the  essential 
condition,  and  if  she  is  lost  no  question  can  arise  as  to  the  cargo ;  while 
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in  the  latter  case  the  arrival  of  the  goods  is  the  essential  point,  and 
although  the  ship  be  lost  the  goods  may  be  transhipped,  and  the  freight 
earned  {Rankin  v.  Potter ,  pp.  99,  103,  above).  Accordingly,  an  actual 
total  loss  of  freight  takes  place  {a)  if  the  ship  is  totally  lost  before 
shipping  the  cargo,  and  no  substituted  ship  is  allowed  {ibid.) ;  (h)  if  both 
ship  and  cargo  perish  together ;  (c)  when  the  ship  is  prevented  by  sea 
perils  from  loading  cargo,  except  after  a  long  prior  delay,  and  the  freighter 
rescinds  the  contract  {Jackson  v.  Union  M.  I.  C,  1873,  L.  E.  8  C.  P.  572; 
Tully  V.  Hoivling,  1877,  2  Q.  B.  D.  182),  for  a  delay  caused  by  sea  perils, 
which  commercially  defeats  the  contract,  ends  it  as  much  as  the  sea 
perils;  {d)  when  ship  and  cargo  are  separated  by  the  loss  and  sale  of 
the  ship,  and  a  substituted  ship  cannot  complete  the  voyage  {Mount  v. 
Harrison,  1827,  4  Bing.  388;  29  E.  E.  580);  {e)  when  the  master  sells 
the  cargo  justifiably  at  an  intermediate  port,  and  under  the  policy  the 
assured  can  recover  the  whole  freight  for  the  cargo  sold,  giving  up  to 
the  underwriter  the  freight  subsequent  to  the  sale ;  (/)  and  where  the 
charter-party  stipulates  that  the  freight,  or  any  part  of  a  perishable 
cargo  delivered  sea  damaged  is  to  be  two-thirds  of  the  charter-rate,  and 
the  shipowner  only  insures  one- third  of  it,  and  the  cargo  is  delivered  sea 
damaged  on  the  whole,  the  underwriter  is  liable  for  a  total  loss  on  that 
one-third  {Griffiths  v.  Brainley  Moore,  1878,  4  Q.  B.  D.  70 ;  see  Arnould, 
1088). 

Similarly,  there  is  a  total  loss  on  a  policy  on  profits  or  commissions 
if  the  goods  do  not  arrive  at  their  destination  owing  to  sea  perils  {Asfar 
V.  Blundell,  [1895]  2  Q.  B.  196;  and  see  Wyllie  v.  Povah,  1907,  12  C.  C. 
367),  "  free  from  all  average  and  without  benefit  of  salvage  to  pay  on  such 
portion  as  does  not  reach  its  destination,"  where  after  notice  of  aban- 
donment part  of  the  cargo  was  reshipped  and  carried  forward  to  its 
destination),  and  on  a  policy  on  disbursements,  i.e.  advances  made  by  the 
charterer  to  the  master  of  a  ship  to  be  repaid  out  of  the  freight  earned 
by  the  ship's  arrival  at  her  destination,  if  the  ship  is  prevented  by  sea 
perils  from  earning  her  freight  {Currie  v.  Bombay  Native  I.  C,  1869,  L.  E. 
3  P.  C.  72). 

In  the  case  of  an  actual  total  loss,  no  notice  of  abandonment  need 
be  given  (M.  I.  A.,  s.  57  (2)),  the  reason  being  that  there  is  nothing  to 
be  abandoned  to  the  underwriter  (see  'post),  whether  it  be  of  ship  {Cam- 
bridge V.  Anderton,  above),  goods  {Mellish  v.  Andreivs,  ante),  or  freight 
{Potter  v.  Rankin,  ante).  Under  policies  on  profits  and  commissions 
there  is  never  any  need  of  abandonment  (Arnould,  1090  ;  Phillips,  1503, 
1504,  1654,  1658). 

An  actual  total  loss,  in  cases  where  it  cannot  be  proved,  may  be  pre- 
sumed if  the  ship  concerned  in  the  adventure  is  missing,  and  after  the 
lapse  of  a  reasonable  time  no  news  of  her  has  been  received  (M.  I.  A., 
s.  58).  In  this  case  there  is  no  need  to  abandon,  for  it  is  presumed  that 
there  is  nothing  to  abandon  {Houstman  v.  Thornton,  1816,  Holt,  242; 
17  E.  E.  632).  What  is  a  reasonable  time  depends  on  the  circum- 
stances of  the  particular  case  {Greene  v.  Broiune,  1744,  2  Stra.  1199; 
Newby  v.  Read,  1762,  Marsh.  388 ;  Houstman  v.  Thornton,  above).  Proof 
must  be^given  that  the  ship  was  really  bound  for,  and  sailed  on  the 
voyage  insured  {Cohen  v.  Hinckley,  1809,  2  Camp.  51;  11  E.  E.  660; 
Twemlow  v.  Oswin,  1809,  2  Camp.  85;  11  E.  E.  670;  Roster  v.  Reed, 
1826,  6  B.  &  C.  19 ;  30  E.  E.  239 ;  Roster  v.  Inne^,  1825,  Ey.  &  M.  333 ; 
27  E.  E.  755). 

Where,  by  a  peril  insured  against,  the  voyage  is  interrupted  at  an 
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intermediate  port  or  place  under  such  circumstances  as,  apart  from  any 
special  stipulation  in  the  contract  of  the  affreightment,  to  justify  the 
master  in  landing  and  reshipping  the  goods,  or  in  transhippinc^  them 
and  sending  them  on  to  their  destination,  the  liability  of  the  Insurer 
continues,  notwithstanding  the  landing  or  transhipment  (M.  1.  A.,  s.  59). 
For  the  circumstances  which  justify  the  master  in  landing  or  tranship- 
ping the  goods,  see  Cargo  ;  Ship.  It  is  enough  here  to  say  that  such  a 
course,  if  not  expressly  allowed  by  the  charter-party,  must  be  justified 
by  necessity;  thus  if  the  policy  gives  express  leave  to  tranship,  no 
necessity  need  be  made  out,  but  otherwise  it  must  (Oliversmi  & 
Brightman  v.  Bold  &  Rotherham,  1846,  8  Q.  B.  781,  797 ;  see  Bisk,  ante  • 
Plantamour  v.  Staples,  1781,  Marsh.  129). 

Where  the  goods  can  only  be  transhipped  at  a  higher  rate  than  the 
freight  in  the  contract  under  which  they  were  shipped,  it  seems  that 
this  is  a  loss  which  falls  on  the  underwriters  on  the  goods,  for  the  goods 
owner  is  liable  to  pay  such  increased  freight  if  such  transhipment  is 
for  his  benefit  (Arnould,  811 ;  Phillips,  1138,  1462),  provided  that  the 
original  ship  has  been  prevented  by  perils  insured  against  from  carrying 
the  cargo  to  its  destination,  and  that  a  total  loss  will  ensue  on  the  cargo 
if  it  were  not  carried  on.  Lord  Mansfield  in  one  case  declared  that 
"  the  underwriter  on  a  cargo  has  nothing  to  do  with  freight,"  and  refused 
to  allow  the  assured  to  recover  from  an  underwriter  on  goods  for  pro 
rata  freight  which  the  goods  owner  had  been  ordered  by  a  Prize  Appeal 
Court  to  pay  on  restoration  of  the  ship  being  decreed ;  but  this  cannot 
be  regarded  as  a  general  rule  (Baillie  v.  Moudigliani,  1785,  Park,  90). 
The  expenses  of  transhipment  may,  however,  fall  on  the  underwriters 
on  freight,  if  thereby  a  total  loss  of  freight  is  prevented  (Kidston  v. 
Empire  M.  I.  C,  1866,  L.  R.  1  C.  P.  535,  Willes,  J.). 

{h)  Constructive  Total  Loss. — Where  the  subject-matter  insured  is 
reasonably  abandoned  on  account  of  its  actual  loss  appearing  to  be 
unavoidable,  or  because  it  could  not  be  preserved  from  total  loss  with- 
out an  expenditure  which  would  exceed  its  value  when  the  expenditure 
had  been  incurred,  it  is  a  constructive  total  loss  (M.  I.  A.,  s.  60  (1)). 
Thus  where  the  assured  is  deprived  of  the  possession  of  his  ship  or  goods 
by  a  peril  insured  against,  and  {a)  it  is  unlikely  that  he  can  recover 
the  ship  or  goods,  or  (h)  the  cost  of  recovering  the  ship  or  goods  would 
exceed  their  value  when  recovered  {ibid.,  (2)  (i.)),  this  is  a  constructive 
total  loss.  "  In  matters  of  business  a  thing  is  said  to  be  impossible  when 
it  is  not  practicable,  and  a  thing  is  impracticable  when  it  can  only  be 
done  at  an  excessive  and  unreasonable  cost.  For  instance,  if  a  shilling 
is  dropped  in  deep  water  where  it  can  be  seen,  but  the  expense  of 
recovering  it  will  be  more  than  a  shilling,  it  is  for  commercial  purposes 
lost"  (Maule,  J.,  Moss  v.  Smith,  1850,  9  C.  B.  103). 

(i.)  Ship. — In  the  case  of  damage  to  a  ship,  there  is  a  constructive 
total  loss  where  she  is  so  damaged  by  a  peril  insured  against  that  the 
cost  of  repairing  the  damage  would  exceed  the  value  of  the  ship  when 
repaired  (M.  I.  A.,  s.  60  (2)  (ii.)).  A  ship  which  is  so  injured  that  it 
cannot  sail  without  repairs,  and  yet  cannot  be  taken  to  a  port  wliere 
repairs  can  be  done,  is  an  actual  total  loss  (Willes,  J.,  Barker  v.  Jaiison, 
1868,  L.  R.  3  C.  P.  303,  305);  but,  on  the  other  hand,  that  ship,  if  it  can 
be  taken  to  a  port  and  repaired,  though  those  repairs  will  exceed  its  vahie 
when  repaired,  is  only  a  constructive  total  loss,  and  notice  of  abandon- 
ment must  be  given  (see  post ;  Furneaux  v.  Bradley,  1779,  Park,  257); 
and  a  ship  may  be  abandoned  at  her  port  of  destination  if  she  arrives 
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there  a  mere  wreck  {Shawe  v.  Felton,  1808,  2  East,  109 ;  6  R.  R.  394). 
Evidence  of  the  value  of  the  wreck  is  admissible  in  deciding  whether  a 
ship  is  a  constructive  total  loss  {Beaver  Line  v.  London  and  Provincial 
L.  a,  1899,  5  C.  C.  269).  In  English  law  the  right  to  abandon  only 
becomes  vested  by  the  institution  of  an  action,  while  by  the  law  of  con- 
tinental Europe  generally  and  (perhaps)  Scotland  the  right  is  vested  by 
giving  notice  of  abandonment,  and  subsequent  change  of  circumstances 
is  immaterial,  but  the  test  whether  a  ship  has  become  a  constructive 
total  loss  is  the  same  under  both  systems  (S.  S.  Blairmore  Co.  v.  Macredisy 
[1898]  A.  C.  593). 

In  estimating  the  cost  of  repairs  no  deduction  is  to  be  made  in  respect 
of  general  average  contributions  to  these  repairs  payable  by  other 
interests,  but  the  expense  of  future  salvage  operations,  and  any  future 
general  average  contribution  to  which  the  ship  would  be  liable  if 
repaired,  must  be  taken  into  account  (M.  I.  A.,  s.  60  (2)  (ii.)).  The 
expense  of  extricating  the  ship  from  a  difficult  or  dangerous  position  is 
a  necessary  preliminary  to  her  repairs  and  is  included  in  them  (Mount 
V.  Harrison,  1827,  4  Bing.  388;  Boyle  v.  Ballas,  1831,  1  Moo.  &  R.  48 ; 
42  R.  R.  758;  Gardner  v.  Salvador,  ibid.  116;  so  in  United  States, 
Bradlie  v.  Maryland  I.  C,  1838,  12  Peters  S.  C.  378;  Phillips,  1551). 
A  general  average  contribution  due  from  the  ship  is  also  included  in  the 
repairs  as  being  a  deduction  from  her  value  {Kemp  v.  Halliday,  1866, 
L.  R.  1  Q.  B.  520).  General  average  contributions  due  to  the  ship,  if 
unpaid,  need  not  be  taken  into  account,  as  they  pass  to  the  underwriter 
on  abandonment ;  but,  if  paid,  they  must  be  deducted  from  the  repairs, 
even  though  ship  and  cargo  are  owned  by  the  same  person  (Arnould, 
1132,  quoting  Phillips,  1545).  Freight  earned  by  the  ship  and  in  the 
shipowner's  hands  is  not  part  of  her  value  for  the  purpose  of  estimating 
whether  the  ship  is  a  constructive  total  loss  or  not  {Parker  v.  Budd,  1897, 
2  Com.  Cas.  47). 

The  cost  of  repairs  is  calculated  by  taking  into  account  all  the  circum- 
stances surrounding  the  ship  at  the  time  and  place  of  the  casualty 
(Arnould,  1128),  e.g.  difficulty  in  obtaining  materials  for  repair  {Thompson 
V.  Covin,  1830,  LI.  &  W.  140  ;  Read  v.  Bonham,  1821,  3  B.  &  B.  147;  23 
R.  R.  587) ;  the  fact  that  the  insured  ship  had  a  Dutch  register,  and  that 
it  was  a  Dutch  usage  not  to  employ  stranded  ships  again ;  and  that  a 
Dutch  ship  would  be  worth  less  when  repaired  in  England  than  an 
EngUsh  ship  {Young  v.  Turing,  1841,  2  Man.  &  G.  593;  58  R.  R.  477). 
The  United  States  law  allows  partial  repairs  at  the  place  of  casualty  to 
be  added  to  the  final  repairs  of  the  ship  at  home  (Phillips,  1548);  and 
Arnould  approves  this  (1129).  Both  by  our  law  and  that  of  the  United 
States,  where  the  ship  is  decayed  at  the  time  of  loss,  and  the  necessity 
for  the  repairs  may  fairly  be  referred  to  the  perils  insured  against,  and 
the  ship  is  shown  to  be  seaworthy  when  she  sailed,  it  is  not  necessary  to 
exclude  the  expense  of  the  repairs  rendered  requisite  by  the  decayed 
state  of  the  ship  from  the  estimate  of  the  cost  of  repairs,  because,  except 
for  the  accident,  the  decayed  parts  of  the  ship  might  have  been  strong 
enough  {or  the  voyage  {Phillips  v.  Nairne,  1847,  4  C.  B.  343 ;  72  R.  R. 
610;  Depeysterw.  Columbian  I.  C,  1804,  2  Caines  N.  Y.  85),  for  "the 
underwriter  is  liable  for  pre-existent  defect  unless  it  goes  so  far  as  to 
make  the  ship  not  seaworthy "  (Livingston,  J,,  ibid.,  quoting  Millar, 
Injmrance ;  and  so  Peele  v.  Merchants'  /.  C,  1822,  3  Mas.  C.  C.  27 
.Story,  J.,  Hyde  v.  Louisiana  I.  C,  1824,  2  Mart.  N.  S.  (La.)  410,  Porter,  J. 
l^hillips,  1547).     It  has  been  held  in  the  United  States  (and  apparently 
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would  be  here)  that  in  estimating  the  whole  expense  of  making  the  ship 
fit  to  navigate  again,  the  usual  deduction  {see  post,  Partial  Loss)  of  one- 
third  new  for  old  is  not  allowed  (Story,  J.,  Bradlie  v.  Maryland  I.  (7., 
1838,  12  Peters,  S.  C.  400;  and  PhilHps  approves,  1543). 

The  value  of  the  ship  when  repaired  is  her  actual  value  to  her  owner 
when  repaired,  and  not  her  contractual  value  under  the  poHcy  (Irving 
V.  Manning,  1848,  1  H.  L.  C.  287 ;  9  E.  K.  766).  The  law  in  the  United 
States  has  been  similarly  stated  in  the  Supreme  Court  (Story,  J., 
Patapsco  I.  C.  v.  Southgate,  1831,  5  Peters,  S.  C.  604);  and  consequently 
a  special  clause  has  been  added  in  Boston  policies  to  make  the  insured 
value  the  standard  in  cases  of  constructive  total  loss,  which,  under  their 
law,  happens  if  the  cost  of  repairing  the  thing  insured  would  exceed 
half  the  repaired  value  (PhilHps,  1539;  Arnould,  1133,  1134).  The 
insured  value  in  the  policy  may  be  made  the  value  of  the  ship  for 
ascertaining  if  she  is  a  constructive  total  loss  or  not  {Marten  v.  S.  S. 
Owners  Und.  Association,  1902,  18  T.  L.  R  613;  North  Atlantic  S.  S.  Co. 
v.  Burr,  1904,  9  C.  C.  164;  and  see  Forwood  v.  North  Wales  M.  I.  C, 
1880,  9  Q.  B.  D.  732)  only  to  be  liable  "for  absolute  damage  caused  by  the 
perils  insured  against.  Where  a  certain  sum  is  fixed  by  the  policy  as  the 
valuation  of  the  ship,  and  also  to  be  taken  as  the  "  repaired  value,"  the 
shipowner  has  been  held  not  entitled  to  add  the  value  of  the  wreck  to  the 
cost  of  repair  in  order  to  determine  whether  the  ship  was  a  constructive 
total  loss  {Angel  v.  Merchants'  Marine  I,  C,  [1903]  1  Q.  B.  811).  If  the 
ship  is  an  ordinary  one  available  for  any  trade,  her  value  is  her  selling 
price  or  market  value ;  but  if  she  is  peculiar  and  built  for  a  particular 
trade,  it  has  been  suggested  that  her  standard  in  such  a  case  should  be 
her  original  price,  less  her  estimated  subsequent  deterioration  {African 
S.  S.  Co.  V.  Swanzij,  1856,  2  Kay  &  J.  664;  69  E.  K.  949;  Grainger  v. 
Martin,  1862,  31  L.  J.  Q.  B.  186).  If  a  master  repairs  his  ship  abroad 
on  bottomry  under  justifying  circumstances,  and  brings  her  home  charged 
with  a  bottomry  bond,  the  assured  shipowner,  who  has  given  notice  of 
abandonment  cannot  recover  for  a  total  loss,  because  the  amount  due  on 
the  bottomry  bond  exceeds  the  value  of  the  ship  which  is  sold  to  satisfy 
it,  for  the  underwriter  does  not  insure  against  a  loss  by  hypothecation 
(Cresswell,  J.,  Rosetti  v.  Curney,  1851,  11  C.  B.  176,  182;  Benson  v. 
Chapman,  1849,  5  C.  B.  330;  2  H.  L.  C.  696;  9  E.  E.  1256;  and  so  in 
United  States,  Story,  J.,  Bradlie  v.  MarylaTid  I.  C,  ante) ;  but  if  the 
underwriters  dissuade  the  owner  of  a  ship,  which  is  apparently  disabled, 
from  abandoning,  and  themselves  do  the  repairs,  they  make  themselves 
liable  for  a  total  loss  if,  when  the  ship  arrives  charged  with  a  bottomry 
bond,  they  refuse  to  discharge  it  and  let  her  be  sold  to  satisfy  the  bond 
{Da  Costa  v.  Newnham,  1788,  2  T.  R.  407);  and  the  United  States 
Supreme  Court  has  held  that  the  right  of  the  assured  to  abandon  in  a 
case  of  sea  damage  or  shipwreck,  once  vested,  cannot  be  defeated  by  the 
underwriters  oHering  to  bear  all  the  expense  of  repairing  her  (Story,  J., 
Peek  V.  Merchants  I.  C,  1822,  8  Mas.  C.^C.  27;  Philhps,  1557).  It  has 
already  been  noticed  that  the  doctrine  of  constructive  total  loss  does  not 
apply  to  policies  on  bottomry  bonds. 

Examples  of  the  constructive  total  loss  of  ship  by  deprivation 
which  is  commercially  irretrievable  are  by  capture,  arrest,  detention, 
or  embargo. 

Capture  gives  a  right  to  abandon  and  claim  a  total  loss  so  long 
as  the  ship  remains  in  the  possession  of  the  captors,  although  she  is 
never  condemned  or  carried  into  any  port  or  fleet  of  the  enemy  (Lord 
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Mansfield,  Goss  v.  Withers,  1758,  2  Burr.  694)  provided  the  capture 
continue  to  the  time  of  bringing  the  action  {Hamilton  v.  Memles,  1758, 
ibid.  1211);  but  if  the  ship  be  restored  before  action  is  brought, 
undamaged  or  only  partly  damaged,  it  is  only  an  average  loss,  for 
"the  nature  of  the  damnification  at  the  time  of  action  brought  is 
the  sole  criterion  of  the  right  to  recover  as  for  a  total  loss"  (Lord 
Ellenborough,  Mclver  v.  Henderson,  1815,  4  M.  &  S.  583 ;  16  R.  R.  498 ; 
see  Bainhridge  v.  Neilson,  1808,  10  East,  329;  10  R.  R.  316;  Parsons 
V.  Scott,  1810,  2  Taun.  362;  11  R.  R.  610;  Falkner  v.  Ritchie,  1814, 
2  M.  &  S.  290;  15  R.  R.  253;  Naylor  v.  Taylor,  1829,  9  B.  &  C.  718; 
33  R.  R.  305).  Mere  capture  does  not  divest  the  owner  of  his  property, 
though  it  entitles  him  to  give  notice  of  abandonment,  but  condemnation 
in  a  Prize  Court  passes  the  property  to  the  captors  as  from  the  date  of 
capture  {Anderson  v.  Marten,  [1907]  2  K.  B.  248).  Restoration  of  the 
ship  after  action  brought,  but  before  judgment  given,  will  not,  however, 
prevent  a  total  loss  being  recovered  {Rodocanachi  v.  Elliott,  1873,  L.  R. 
8  C.  P.  649 ;  Ruys  v.  Roy.  Ex.  A.  C,  [1897]  2  Q.  B.  135).  The  effect  of 
a  restoration  may  also  be  nullified  by  the  condition  the  ship  is  in  when 
she  is  restored ;  for  "  she  must,  after  recapture,  be  in  esse  in  the  country 
of  her  owner,  under  such  circumstances  that  he  may,  if  he  pleases,  take 
possession  of  her,  and  be  reasonably  expected  to  do  so"  (Bayley,  J., 
Holdsworth  v.  Wise,  1828,  7  Barn.  &  Cress.  799 ;  31  R.  R.  299),  e.g.  a 
ship  is  a  total  loss  which  has  been  abandoned,  salved,  and  brought 
home,  but  the  salvage  expenses  exceeded  her  value  {ihid.)\  so  is  a 
ship  bottomried  by  a  stranger  to  the  owner  {e.g.  on  arrival)  and 
brought  home,  and  not  being  equivalent  in  value  to  the  bottomry 
expenses;  but  if  in  such  case  she  were  bottomried  by  her  owner  or 
his  agent,  he  could  not  claim  a  total  loss  {Chapman  v.  Benson,  1842, 

2  H.  L.  C.  696;  9  E.  R.  1256;  Fleming  v.  Smith,  1848,  1  iUd.  513); 
so  is  a  ship  captured  and  recaptured,  if  her  salvage  is  not  worth  the 
reward  due  for  salving  her  (Arnould,  1105,  and  see  Mclver  v.  Henderson, 
1816,  4  M.  &  S.  576 ;  16  R.  R.  550 ;  Brown  v.  Smith,  1813, 1  Dow,  P.  C, 
359,  case  of  mutinous  seizure;  14  R.  R.  78).  Arrest,  detention,  or 
embargo  equally  give  a  primd  facie  right  to  abandon,  where  it  is 
probable  that  the  owner's  loss  of  the  free  use  and  disposal  of  his  ship 
at  one  time  total  thereby  may  be  of  long,  or,  at  all  events,  uncertain 
continuance  (Arnould,  1108;  Phillips,  1531),  e.g.  detention  for  three 
years   by  a   foreign   Government  {Rotch  v.  Edie,  1795,  6  T.  R.  413 ; 

3  R.  R.  222),  while  one  for  eleven  days  by  a  British  Government  will 
not  {Forster  v.  Christie,  1809,  11  East,  205;  10  R.  R.  470).  No  precise 
time  is  fixed  by  English  law  as  that  within  which  notice  of  abandon- 
ment must  be  given ;  it  is  only  necessary  that  it  should  be  not  more 
than  what  is  a  reasonable  time  under  the  particular  circumstances  (see 
jpost) ;  though  such  a  time  may  be  fixed  by  contract,  e.g.  "  to  pay  a  total 
loss  thirty  days  after  receipt  of  official  news  of  embargo  or  capture 
without  waiting  for  condemnation  "  {Fowler  v.  English  and  Scotch  M.  I.  C, 
1865,  18  C.  B.  N.  S.  818).  If  a  ship  has  been  seized,  condemned,  and 
sold  by  9rder  of  a  foreign  Court,  and  the  master  repurchases  the  ship 
hond  fide  on  account  of  the  owners  and  brings  her  safe  home,  and  the 
owners  may,  if  they  please,  retake  possession  of  her  on  paying  the 
master's  disbursements  and  expenses,  they  cannot  refuse  to  do  so  and 
recover  a  total  loss  by  such  refusal,  if  they  have  not  given  notice  of 
abandonment  (and  semhle  if  they  have),  whether  the  sale  of  the  ship 
was  legal  or  illegal  {M' Masters  v.  Shoolbred,  1794,  1  Esp.  238 ;  5  R.  R. 
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735  ;  Wilson  v.  Forster,  1815,  6  Taun.  25 ;  16  R  R  560 ;  Arnould,  1110); 
and  the  law  in  the  United  States  is  the  same  (Phillips,  1590  et  seq.).  A 
mere  loss  of  voyage  will  not  justify  abandoning  and  claiming  a  total 
loss  (Brown  v.  JSmith,  1813,  1  Dow,  P.  C,  349;  14  K.  P.  78;  Falkiier  v. 
Ritchie,  ante).  Where  the  policy  allows  the  assured  to  abandon  "  if  ship 
stranded  for  six  months,"  he  can  abandon  her  at  the  expiry  of  the  period 
even  though  she  could  have  been  saved  at  an  earlier  date  {Rowland  and 
Marwood  S.  S.  Co.  v.  Marine  I.  C,  1901,  6  C.  C.  160). 

Any  one  of  the  foregoing  deprivations,  in  order  to  entitle  the  assured 
to  abandon  and  claim  a  total  loss,  must  be  complete,  e.g.  ship  abandoned 
by  her  crew  from  exhaustion  in  working  the  pumps  and  brought  home 
by  some  of  the  crew  of  a  brig  which  had  taken  the  ship's  crew  on  board, 
is  not  a  total  loss  {Thornely  v.  Hehson,  1819,  2  Barn.  &  Aid.  513  ;  21  R.  Pu 
381 ;  so  Lozano  v.  Janson,  1869,  2  El.  &  E.  100;  Dean  v.  Hornby,  1854 
3  E.  &  B.  190). 

(ii.)  Goods. — In  the  case  of  damage  to  goods  there  is  a  constructive 
total  loss  where  the  cost  of  repairing  the  damage  and  forwarding  the 
goods  to  their  destination  would  exceed  their  value  on  arrival  (M.  I.  A. 
s.  60  (2)  (ii.)). 

Thus,  if  the  ship  is  disabled  and  no  substitute  can  be  got,  and  the 
cargo  is  perishable  and  sea  damaged,  the  master  may  sell  it  at  a  port 
of  distress  for  the  benefit  of  all  concerned,  and  the  assured  on  goods 
may  recover  a  total  loss  by  abandonment;  but  if  it  can  be  sent  on  so 
as  to  arrive  in  a  merchantable  condition  without  any  extraordinary  delay 
or  sacrifice,  the  master  must  send  it  on,  and  the  assured  cannot,  by 
abandoning,  claim  a  total  loss  {Roux  v.  Salvador,  ante;  Saunders  v.  BaHngy 
1864,  34  L.  T.  N.  S.  419 ;  Meyer  v.  Ralli,  1876,  1  C.  P.  D.  358).  If  the 
cargo  be  not  perishable,  or,  if  perishable,  is  not  so  damaged  as  to  be  liable 
to  destruction  by  delay,  though  there  are  no  means  of  transhipment 
immediately  available,  the  master  cannot  sell  it,  nor  the  owner  by  abandon- 
ing claim  a  total  loss  {Currie  v.  Bombay  Native  I.  C,  1869,  L.  R.  3  P.  C. 
72).  The  test  in  respect  of  sea-damaged  goods  is  whether  it  is  possible  or 
not  to  send  them  on  to  their  destination  at  a  cost  less  than  their  value  on 
arrival,  whether  they  are  insured  "  free  from  average  "  or  not  {Moss  v. 
Smith,  1850,  9  C.  B.  94 ;  Rosetto  v.  Gurney,  1851, 11  C.  B.  176  ;  Farmvo^ih 
V.  H2jde,  1866,  L.  R  2  C.  P.  204;  Reimer  v.  Ringrove,  1851,  6  Ex.  263); 
for  "  the  memorandum  does  not  vary  the  rules  upon  which  a  loss  shall 
be  total  or  partial:  it  does  no  more  than  preclude  the  indenmity  for 
an  ascertained  partial  loss,  except  on  certain  conditions;  it  has  no 
application  whatever  to  a  total  loss  or  the  principle  on  which  a  total 
loss  is  to  be  ascertained  "  (Lord  Abinger,  Roux  v.  Salvador,  1836,  3  Bing. 
N.  C.  266,  278). 

Mere  retardation  or  loss  of  voyage,  in  the  case  of  goods  insured  "  free 
from  average  "  (as  in  the  case  of  ship),  owing  to  no  means  of  transhipment, 
does  not  justify  abandonment  and  a  claim  for  a  total  loss,  unless  the 
goods  are  perishable,  and  probably  will  perish  before  reacliing  their 
destination  if  kept  at  the  port  of  distress  till  they  can  be  forwarded 
{Anderson  v.  Wallis,  1813,  2  M.  &  S.  240 ;  14  R.  R.  642,  cargo  of  copper, 
iron,  and  nails;  Hunt  v.  Rmj.  Ex.  A.  C.,  1816,  5  iUd.  55;  11  R  R  264. 
flour ;  Van  Omeron  v.  Dowick,  1809,  2  Camp.  42  ;  11  R  R  656,  cutlasses ; 
Wilson  V.  Millar,  2  Stark.  1 ;  19  R  R.  670,  crates,  earthenwares,  and 
Indian  blues ;  Wilson  v.  Roy.  Ex.  A.  C.,  1811,  2  Camp.  623  ;  12  R  R  760, 
wheat ;  Thompson  v.  Roy.  Ex.  A.  C.,  1812, 16  East,  214,  tobacco  and  sugar ; 
Navone  v.  Haddon,  1850,  9  C.  B.  30,  waste  silk).     If  there  is  no  warranty 
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against  average,  the  fact  of  there  being  means  of  transhipment  of  the 
goods,  which  are  either  so  damaged  as  not  to  be  merchantable,  or  are 
capable  of  being  sent  on  as  damaged  goods,  has  been  held  not  to  prevent 
a  sale  of  the  goods  at  their  port  of  loading,  where  the  ship  has  put  back 
disabled,  being  justifiable,  and  the  assured  recovering  a  constructive  total 
loss  {Gernon  v.  Roy,  Ex.  A.  C,  1815,  6  Taun.  383;  16  K.  E.  630;  so 
midson  V.  Harrison,  1821,  3  B.  &  B.  97 ;  23  E.  E.  575). 

The  following  charges  and  expenses  may  be  taken  into  account  in 
determining  whether  the  goods  are  worth  sending  on  or  not : — (1)  Cost  of 
unshipping;  (2)  of  drying  and  warehousing;  (3)  of  transhipping;  (4)  in- 
creased freight  of  sending  them  on,  but  not  if  they  are  transhipped  at 
the  same  freight,  for  this  is  on  the  original  contract ;  (5)  the  amount  of 
salvage  allowed  in  proportion  to  the  value  of  the  cargo  saved ;  if  these 
exceed  the  value  of  the  goods  at  the  port  of  discharge,  it  is  a  constructive 
total  loss  on  abandonment  {Rosetto  v.  Gurney,  1851,  11  C.  B.  176,  188; 
Farnworth  v.  Hyde,  ante).  The  expenses  of  bottomry  cannot  be  taken 
into  consideration  (Cresswell,  J.,  Rosetto  v.  Gnrney,  ante).  The  fact  that 
it  is  impracticable  to  send  on  the  whole  of  the  cargo  is  not  conclusive 
of  whether  a  sale  by  the  master  or  abandonment  by  the  assured  is 
justifiable  (Moss  v.  Smith,  ante  ;  Rosetto  v.  Gurney,  ante) ;  nor  is  a  decree 
of  a  Vice- Admiralty  Court  abroad  {Reid  v.  Darhy,  1808,  10  East,  143 ; 
10  E.  E.  246 ;  Morris  v.  Robinson,  1824,  3  Barn.  &  Cress.  196 ;  27  E.  E. 
322;  The  Eliza  Cornish,  1853,  1  Sp.  36). 

Examples  of  constructive  total  loss  of  goods  by  irretrievable 
deprivation  are  capture,  arrest,  embargo  (Rotch  v.  Edie,  ante),  barratrous 
seizure  (Dixon  v.  Reid,  1822,  5  Barn.  &  Aid.  597;  24  E.  E.  481), 
detention,  or  desertion  (Parry  v.  Aberdein,  1829,  9  Barn.  &  Cress.  411 ; 
33  E.  E.  221),  or  sale  (Cologan  v.  London  Ass.  Co.,  1816,  5  M.  &  S.  447 ; 
17  E.  E.  390).  If,  after  capture,  the  goods  exist  in  specie,  and  there  is 
a  chance  of  their  recovery,  notice  of  abandonment  must  be  given  to  make 
it  a  total  loss  (Tunno  v.  Edwards,  1810,  12  East,  488;  11  E.  E.  458); 
but  restoration  at  any  time  before  action  brought,  though  not  after  that 
time,  reduces  it  to  a  partial  loss  (see  above).  If  news  be  received 
sinmltaneously  of  capture  and  restitution,  notice  of  abandonment  cannot 
be  given,  and  such  a  notice  given  after  final  restitution  is  ineffectual, 
though  the  assured  had  not  then  heard  of  it  (Arnould,  1099  ct  seq.; 
Phillips,  1662,  quoting  cases).  With  goods,  as  with  ship,  the  right  to 
abandon  and  claim  a  total  loss  depends  on  the  situation  of  the  goods 
when  the  action  is  brought ;  if  they  have  been  restored  or  brought  to 
this  country  under  such  circumstances  that  the  assured  may,  and  may 
reasonably  be  expected  to,  take  possession  of  them,  it  is  not  a  total  loss 
{Holdsworth  v.  Wise,  1828,  7  Barn.  &  Cress.  799 ;  31  E.  E.  299 ;  Naylor 
V.  Taylor,  1829,  9  Barn.  &  Cress.  718;  33  E.  E.  305;  and  see  Mansell  v. 
Hoade,  1903,  20  T.  L.  E.  150,  cattle);  but  if,  when  they  are  restored  or 
made  accessible  to  the  assured,  they  are  so  damaged  as  to  be  worthless, 
though  they  still  exist  in  specie,  they  are  a  total  loss  (Dixon  v.  Reid,  ante ; 
Parry  v.  Aberdein,  ante). 

(iii.)  Freight. — In  the  case  of  freight  the  assured  has  "primd  fade 
a  right  of  abandoning  the  freight  where  there  has  been  a  constructive 
total  loss  of  the  ship  "  (Tindal,  C.J.,  Benson  v.  Chapman,  1846,  6  Man.  & 
G.  810),  and  it  has  been  laid  down  that  abandonment  of  freight  is  never 
necessary  unless  there  is  something  to  abandon,  even  where  there  is  only 
a  constructive  total  loss  of  ship  or  goods  (Potter  v.  Rankin,  1873,  L.  E. 
6  H.  L.  83,  99,  117,  138).     Where  ship  and  cargo  are  justifiably  sold 
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abroad,  the  assured  may  recover  for  a  total  loss  on  freight  without 
abandoning  {Green  v.  Roy.  Ex.  A.  C,  1815,  6  Taun.  66;  16  R.  R.  571; 
Idle  V.  Roy.  Ex.  A.  (7.,  1819,  3  Moore,  115 ;  21  R.  R.  538) ;  and  the  same 
may  be  the  case  when  the  ship  only  is  sold  justifiably  {MovMt  v.  Harrison, 
1829,  4  Ring.  388 ;  29  R.  R.  580) ;  while  if  the  sale  of  ship  and  cargo  he 
unjustifiable,  notice  of  abandonment  will  not  make  it  a  total  loss,  but 
is  simply  inoperative.  Where  there  is  something  to  abandon,  e.g.  where 
the  ship  can  be  repaired  in  a  reasonable  time,  or  the  cargo  be  transhipped, 
the  assured  must  give  notice  of  abandonment  in  order  to  recover  for  a 
total  loss  of  freight,  for  although  the  master  may  not  be  bound  to  tran- 
ship the  cargo  (if  this  be  feasible)  as  against  the  shipper,  the  assured 
must  give  the  underwriter  on  freight  an  opportunity  of  earning  salvage 
on  the  freight.  A  policy  "  on  freight "  generally  is  satisfied  if  any  freight 
be  earned  and  does  not  apply  to  the  freight  of  a  particular  cargo  (Barday 
V.  Stirling,  1816,  5  M.  &  S.  6 ;  17  R.  R.  245),  so  that  if  the  original  cargo 
be  lost  the  ship  can  take  another  for  the  same  voyage,  and  althougli  the 
assured  abandon  when  the  first  freight  is  lost,  it  will  not  be  a  total  loss 
(Everth  v.  Smith,  1814,  2  ibid.  278;  15  R.  R.  246);  and  if  the  policy  be 
on  freight  of  a  particular  cargo  and  that  cargo  is  lost  and  another  carried, 
though  that  is  a  total  loss,  the  latter  freight  still  will  be  salvage  on  the 
earlier  one  (Green  v.  Roy.  Ex.  A.  C,  above). 

Where  under  policies  on  ship,  cargo,  and  chartered  freight  the  assured 
gave  notice  of  abandonment  on  all,  and  the  underwriters  paid  on  the  ship 
and  cargo,  and  underwriters  on  all  three  interests  arranged  with  salvors 
to  carry  on  the  cargo  from  the  wrecked  ship,  and  some  cargo  was  so 
carried  on  and  sold,  it  was  held  not  to  have  been  carried  on  under 
the  charter-party  but  under  the  salvage  contract,  and  a  total  loss  of 
freight  could  be  recovered  (Guthrie  v.  Noiih  Chi7ial.  C,  1900, 18  T.  L.  R. 
412). 

It  is  not  a  constructive  total  loss  on  freight  if  the  cargo  or  ship  are 
unjustifiably  sold,  or  if  the  expense  of  transhipping  and  conditioning  the 
■cargo  would  be  only  equal  to  the  freight  payable  on  it  (Mordy  v.  Jones, 
1825,  4  Barn.  &  Cress.  394),  though  if  it  would  exceed  it,  it  is  such 
a  loss  (Michael  v.  Gillesjjy,  1857,  26  L.  J.  C.  P.  306) ;  nor  if  the  entire 
cargo  cannot  be  sent  on  at  a  freight  less  than  their  expenses  of  earning 
that  freight  (Moss  v.  Smith,  1850,  9  C.  B.  94) ;  or  if  freight  be  eventually 
earned  in  full,  although  it  may  be  swallowed  up  by  bottomry  expenses 
of  the  ship  (Brockelhank  v.  Sugrue,  1831,  1  Moo.  &  R.  102 ;  Benson 
V.  Cha'pman,  1848,  2  H.  L.  C.  696;  9  E.  R.  1256). 

There  is  a  constructive  total  loss  of  freight  where  the  assured  is 
deprived  of  ship  or  goods  by  arrest,  capture,  embargo,  or  detention, 
which  break  up  the  voyage  and  postpone  the  earning  of  freight  in- 
definitely, and  the  assured  may  give  notice  of  abandonment  and  recover 
for  a  total  loss  if  the  property  is  not  restored  before  action  or  the  freight 
earned  (Arnould,  1164).  But  if  the  freight  be  earned  before  action 
brought  on  such  capture,  etc.,  it  is  not  a  constructive  total  loss  (MCarthy 
V.  Abel,  1804,  5  East,  388;  7  R.  R.  711;  Scottish  M.  I.  C.  v.  Turner, 
1848,  1  Macq.  H.  L.  Cas.  334 ;  Everth  v.  Smith,  above ;  and  see  Wyllie 
V.  Povah,  1907,  12  C.  C.  317,  policy  on  profits). 

(3)  Abandonment.— (a)  Its  Reqicisites.— Where  there  is  a  constructive 
total  loss,  the  assured  may  either  treat  tlie  loss  as  a  partial  loss  or 
a,bandon  the  thing  insured  to  the  insurer,  and  treat  the  loss  as  if  it  were 
an  actual  total  loss  (M.  I.  A.,  s.  61).  The  abandonment  must  be  entire 
and  absolute ;  and  where  several  distinct  subjects  are  insured  together, 
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e.g.  ship,  freight,  cargo,  or  different  kinds  of  goods,  one  cannot  be 
abandoned  without  the  other  (Arnould,  1185;  Phillips,  1659,  1660). 
But  if  distinct  articles  are  separately  insured,  or  separately  valued 
in  one  policy,  they  can  be  abandoned  separately  {Amery  v.  Rodger s, 
1794,  1  Esp.  208;  5  K.  K.  731;  Deidericks  v.  Comm.  I.  C,  1813,  10 
John.  234;  Marshall,  Ins.  612;  Arnould,  1186,  though  Phillips  dis- 
approves of  this  in  the  latter  case,  1661). 

Abandonment  transfers  the  assured's  interest  no  further  than  it  is 
covered  by  the  policy,  so  that  if  the  underwriters  demand  more  to  be 
abandoned  than  is  insured,  this  does  not  prevent  the  assured  from 
abandoning  up  to  the  extent  insured  and  recovering  a  total  loss  {Have- 
lock  V.  RocJiwood,  1799,  8  T.  E.  268;  1  E.  E.  703;  Arnould,  1187).  It 
can  only  be  made  by  a  person  who  at  the  time  of  loss  has  an  absolute 
right  of  ownership  in  the  thing  assured,  e.g.  a  person  with  whom  a  policy 
is  deposited  as  a  security  for  a  loan  to  a  shipowner  cannot  give  notice  of 
abandonment  without  the  owner's  express  authority  (Jardine  v.  Leathley, 
1863,  32  L.  J.  Q.  B.  132) ;  but  a  mortgagor  can,  or  a  part  owner  who  has 
insured  for  all  the  owners  of  a  ship  at  their  request  {Hunt  v.  Roy.  Ex. 
A.  C,  1816,  5  M.  &  S.  47;  17  E.  E.  264),  and  so  can  a  consignee  of 
goods  who  has  insured  them  "  as  interest  may  appear,"  if  he  has  the 
right  to  the  absolute  possession  of  them  {Conway  v.  Gray,  1809,  10 
East,  536). 

Where  the  assured  elects  to  abandon  to  the  insurer,  he  must  give 
notice  of  abandonment ;  if  he  fails  to  do  so,  the  loss  can  only  be  treated 
as  a  partial  loss.  Notice  of  abandonment  may  be  given  in  writing,  or  by 
word  of  mouth,  or  partly  by  both,  and  may  be  given  in  any  terms  which 
indicate  the  intention  of  the  assured  to  abandon  the  thing  insured 
unconditionally  to  the  insurer  (M.  I.  A.,  s.  62  (1)  and  (2);  Read  v. 
Bonhani,  1821,  3  B.  &  B.  147;  23  E.  E.  587;  King  v.  Walker,  1864, 
33  L.  J.  Ex.  325  ;  Currie  v.  Bombay  Native  I.  C,  1869,  L.  E.  3  P.  C.  72, 
sufficient  notice ;  Thellusson  v.  Fletcher,  1793,  1  Esp.  72,  insufficient 
notice).  The  notice  should  be  coupled  with  a  statement  of  the  grounds 
for  abandonment,  in  order  that  the  underwriters  may  determine  whether 
to  accept  or  not  (Arnould,  1190);  but  this  is  not  necessary  here,  as  it 
is  in  the  United  States,  where  it  has  been  held  that  the  assured  cannot 
avail  himself  of  any  other  ground  than  that  alleged  by  him  at  the  time 
of  abandoning  {Suydam  v.  Marine  I.  C,  1806,  1  Johns.  N.  Y.  181; 
Phillips,  1681,  1684).  Such  notice  must  be  given  with  reasonable 
diligence  after  the  receipt  of  reliable  information  of  a  constructive  total 
loss,  but  where  the  information  is  of  a  doubtful  character  the  assured  is 
entitled  to  a  reasonable  time  to  make  inquiry  (M.  I.  A.,  s.  62  (3)) ;  thus 
where  the  information  and  casualty  are  definite,  a  delay  of  five  days  has 
been  held  fatal  {Hunt  v.  Roij.  Ex.  A.  C,  above),  and  so  has  a  delay  of 
sixteen  days  {Aldridge  v.  Bell,  1816,  1  Stark.  498 ;  18  E.  E.  814),  or 
three  days  after  the  arrival  of  the  ship  insured,  which  a  year  before  had 
been  repaired  for  sea  damage  at  a  foreign  port  by  the  master  with  the 
owner's  approval  {Fleming  v.  Smith,  1848,  1  H.  L.  C.  513;  9  E.  E.  859); 
and  notrice  given  on  11th  March  when  one  of  the  owners  living  abroad 
had  had  certain  knowledge  of  such  loss  on  7th  February  is  too  late 
{Kaltenbach  v.  Mackenzie,  1878,  3  C.  P.  D.  467).  A  loss  which  at  first 
has  been  treated  as  partial  may,  on  a  change  of  circumstances,  be  justifi- 
ably treated  as  a  total  loss  {Stringers  Case,  ante).  "Where  the  information 
and  casualty  are  indefinite  a  reasonable  time  is  allowed,  even  beyond 
the  period  specifically  expressed  in  the  policy,  as  the  limit  for  claiming  a 
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loss  {Browning  v.  Provincial  I.  C.  of  Canada,  1873,  L.  R.  5  P.  C.  274) ; 
and  delay  is  justified  which  is  necessary  in  order  to  ascertain  the  state 
of  the  damaged  cargo,  though  not  if  made  in  order  to  judge  of  the  state 
of  the  market  (Gernon  v.  Eoij.  Ex.  A.  C,  1815,  6  Taun.  381 ;  16  R.  R. 
630).  Notice  given  a  month  after  the  assured  had  been  occupied  in 
getting  the  cargo  out  of  a  sunk  ship,  because  it  turned  out  more  damaged 
than  they  expected  {Anderson  v.  Boy.  Ex.  A.  C,  1805,  7  East,  38; 
8  R.  R.  589),  or  a  year  after  proceeds  of  a  captured  cargo  had  been 
lodged  with  a  person  approved  of  by  the  owner  on  the  former  becoming 
bankrupt  {Mitchell  v.  Edie,  1787,  1  T.  R.  608;  1  R.  R.  318),  or  five 
weeks  after  notification  of  a  blockade  at  the  port  of  destination,  owing 
to  which  cargo  was  sold  at  a  port  where  the  ship  was  {Barker  v.  Blakcs, 
1810,  9  East,  283 ;  9  R.  R.  558),  or  nine  months  after  loss  and  partial 
repair  of  ship  at  a  foreign  port  {Potter  v.  Campbell,  1867,  16  W.  R.  401), 
is  too  late ;  or  ten  months  after  capture  of  a  ship,  and  three  months  after 
a  Prize  Court  had  ordered  her  to  be  released,  and  two  months  after  an 
appeal  by  the  captors,  is  too  long  {Stringer  v.  English  and  Scottish  M.  I.  C, 
1869,  L.  R.  4  Q.  B.  676). 

It  is  also  said  that  where  notice  of  abandonment  has  been  given  by 
the  assured,  it  cannot  be  withdrawn  without  the  consent  of  the  insurer 
(Phillips,  1698).  But  though  the  assured  cannot  withdraw  his  notice, 
he  may  waive  it  by  his  subsequent  conduct  and  deprive  himself  of  the 
right  to  insist  on  it,  e.g.  if  the  master  deals  with  the  abandoned  property 
in  such  a  way  as  to  exercise  ownership  over  it  under  the  directions  of 
the  assured,  by  repairing  her  or  refitting  (Phillips,  1699-1703).  This 
contingency  is,  however,  provided  for  by  the  waiver  clause  in  the 
Lloyd's  policy  (see  above).  The  Marine  Insurance  Act  is,  however, 
silent  as  to  this. 

Where  notice  of  abandonment  is  properly  given,  the  rights  of  the 
assured  are  not  prejudiced  by  the  fact  that  the  insurer  refuses  to  accept 
the  abandonment  (M.  I.  A.,  s.  62  (4)). 

The  acceptance  of  an  abandonment  may  be  either  express  or  implied 
from  the  conduct  of  the  insurer  {ibid.  (5)) ;  e.g.  a  request  that  the 
assured  would  do  the  best  they  could  with  the  damaged  property  is  not 
an  acceptance  {Thellusson  v.  Fletcher,  1793, 1  Esp.  72);  but  if  the  under- 
writer does  repairs  to  the  ship  abandoned  and  keeps  her  some  time  till 
she  is  sold  for  salvage,  that  is  an  acceptance  {Prov.  I.  C.  of  Canada  v. 
Leduc,  1874,  L.  R.  6  P.  C.  224;  see  Shepherd  v.  Henderson,  1881,  7  App. 
Cas.  49),  even  though  done  with  the  intention  of  surrendering  her  to 
the  assured  (in  United  States,  Cincinnati  I.  C.  v.  Bakewell,  1844,  4  B. 
Minn.  (Ky.)  541).  The  mere  silence  of  the  insurer  after  notice  is  not 
an  acceptance  (M.  I.  A.,  s.  62  (5);  Story,  J.,  Peele  v.  Merchants  I.  6'., 
1822,  3  Mas.  C.  C.  27;  Prov.  I.  C.  of  Canada  v.  Ledicc,  ante).  Where 
notice  of  abandonment  is  accepted,  the  abandonment  is  irrevocable; 
and  the  acceptance  of  the  notice  conclusively  admits  the  loss  and  the 
sufficiency  of  the  notice  (M.  I.  A.,  s.  62  (6)),  whether  the  loss  be  actually 
total  or  not.  Thus  where  a  ship  insured  was  captured  but  restored 
before  action  brought,  after  acceptance  of  the  notice  of  abandonment, 
the  assured  recovered  a  total  loss  {Smith  v.  Bobertson,  1814,  2  Dow,  P.  C. 
474;  14  R.  R.  174;  Patterson  v.  Bitchie,  1815,  4  M.  &  S.  393 ;  16  R.  R. 
498;  Phillips,  1697).  Notice  is  unnecessary  where  at  the  time  when 
the  assured  receives  information  of  the  loss  there  would  be  no  possi- 
bility of  benefit  to  the  insurer  if  notice  were  given  to  him  (M.  I.  A., 
s.  62  (7) ;  Bankin  v.  Potter,  1874,  L.  R.  6  H.  L.  83,  155,  Lord  Chelms- 


646  MARINE  INSURANCE 

ford).  It  may  be  waived  by  the  insurer  (M.  I.  A.,  s.  62  (8)),  e.g.  by 
paying  on  demand  for  a  total  loss  as  in  the  case  of  a  missing  ship 
{Houstman  v.  Thornton,  1816,  Holt,  242;  17  R.  R.  632;  so  in  United 
States,  Phillips,  1688).  Where  an  insurer  has  reinsured  his  risk,  no 
notice  of  abandonment  need  be  given  by  him  (M.  I.  A.,  s.  62  (9),  adopt- 
ing Hastie  v.  De  Peijster,  1805,  3  Caines  N.  Y.  390  (U.  S.),  and  Uzielli 
V.  Boston  M.  I.  a,  1884, 15  Q.  B.  D.  11 ;  West  Ass,  Go.  of  Toronto  v.  Poole, 
[1903]  1  K.  B.  376,  385  ;  De  Hart  and  Simey,  74).  Where  the  assured  has 
given  a  notice  of  abandonment  which  has  not  been  accepted,  it  has  been 
held  that  the  validity  of  the  abandonment  must  be  determined  with 
reference  to  the  state  of  affairs  at  the  time  of  action  brought  {Holdsworth 
V.  Wise,  ante  ;  Hamilton  v.  Mendes,  above ;  Ruys  v.  Royal  Ex.  A.  C,  [1897] 
2  Q.  B.  135). 

{h)  Effects  of  Abandonment. — Where  there  is  a  valid  abandonment 
tlie  insurer  is  entitled  to  take  over  the  interest  of  the  assured  in  what- 
ever may  remain  of  the  subject-matter  insured,  and  all  proprietary 
rights  incidental  thereto  (M.  I.  A.,  s.  63  (1) ;  Davidson  v.  Case,  1816, 
5  M.  &  S.  79 ;  17  R.  R.  280).  Whatever  remains  of  the  thing  insured 
is  called  the  salvage,  and  losses  which  give  a  right  to  abandon  are  called 
salvage  losses. 

The  underwriter  may  succeed  not  only  to  the  rights  of  the  assured, 
but  also  to  his  liabilities  in  respect  of  the  insured  property,  e.g.  liens  for 
salvage  and  wages,  so  far  as  these  arise  out  of  the  perils  insured  against ; 
but  if  they  do  not  so  arise,  they  fall  on  the  assured  (  Williams  v.  Smith, 
1804,  4  Caines  N.  Y.  13,  ship  bottomried  before  she  was  insured);  and 
the  underwriter  is  only  liable,  as  between  himself  and  the  assured,  for 
the  crew's  wages  due  after  the  abandonment  (Phillips,  1719  and  1720). 
If  a  cargo  is  insured  and  becomes  a  total  loss,  it  has  been  held  in  the 
United  States  that  the  underwriter  on  it  is  not  liable  to  pay  freight  on 
its  salvage  to  the  shipowner  {Columbian  I.  C.  v.  Catlett,  1827,  12  Wheat. 
383) ;  and  it  has  been  held  here  that  the  assured  on  goods  who  has  had 
to  pay  pro  rata  freight  for  goods  accepted  at  an  intermediate  port, 
whether  he  abandoned  or  not,  cannot  recover  that  as  a  loss  from  his 
underwriters  {Baillie  v.  Moudigliani,  1785,  Park,  90).  But  Phillips  is 
of  opinion  that  the  underwriter  in  such  a  case,  if  he  takes  to  the  salvage, 
which  he  is  not  bound  to  do,  is  liable  for  freight  on  the  ground  that  he 
as  the  owner  of  the  salvage  alone  derives  benefit  from  its  being  carried 
on  (1718).  An  underwriter  on  a  ship  which  is  sunk  and  is  a  nuisance 
to  navigation  is  not  the  owner  of  her,  if  he  never  takes  to  her  salvage 
in  any  way,  so  as  to  make  himself  liable  to  the  harbour  authority  who 
incurs  expense  in  removing  her.     See  Harbours. 

There  are  decisions  in  the  United  States  to  the  effect  that  upon 
abandonment  any  act  or  thing  done,  subsequent  to  the  casualty  causing 
the  loss  by  the  assured  or  his  agents  in  respect  of  the  subject-matter 
insured,  is  at  the  risk  of  the  insurer,  and  for  his  benefit,  provided  such 
act  or  thing  be  done  in  good  faith  and  reasonably,  and  not  fraudulently 
and  out  of  their  ordinary  duty  or  agency  (Washington,  J.,  Dederer  v. 
Delaware  I.  C,  1807,  2  Wash.  C.  C.  61,  U.  S.);  e.g.  repurchase  of  a  cap- 
tured ship  by  her  master  is  for  the  benefit  of  the  underwriters  if  they 
choose  to  take  to  it  (Jumel  v.  Maine  I.  C,  1811,  7  Johns.  N.  Y.  423); 
and  a  justifiable  sale  of  a  stranded  ship  by  the  master  {Bryant  v.  Com- 
monwealth I.  C,  1828,  G  Pick.  Mass.  131),  or  attempt  by  him  to  rescue  a 
captured  ship  before  abandonment  {Dederer  s  Case,  above),  or  repurchase 
by  him  of  a  captured  ship  after  abandonment,  have  all  been  held  to  be 
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at  the  risk  of  the  insurers  {United  I.  C.  v.  Rohinson,  1806, 1  Johns.  N.  Y. 
591).  The  Marine  Insurance  Act  is  silent  as  to  this.  But  acts  of  the 
master  done  after  abandonment,  evidently  not  as  agent  for  the  under- 
writers, are  not  for  their  benefit,  e.rj.  chartering  another  vessel  to  carry 
on  cargo  or  passengers  is  not  for  the  benefit  of  underwriters  on  ship,  for 
they  will  have  no  claim  to  the  freight  so  earned  {Hickie  v.  Rodocanachi^ 
1859,  4  H.  &  N.  455). 

Upon  the  abandonment  of  a  ship  its  insurer  is  entitled  to  any 
freight  in  course  of  being  earned,  and  which  is  earned  by  her  subsequent 
to  the  casualty  causing  the  loss,  less  the  expenses  of  earning  it  incurred 
after  the  casualty  (M.  I.  A.,  s.  63  (2);  Case  v.  Davidson,  1816, 
5  M.  &  S.  79;  2  B.  B.  379;  17  R.  R.  280;  Stewart  v.  Greenock  M.  I.  C, 
1849,  2  H.  L.  C.  159;  9  E.  R.  1052;  Hickie  v.  Rodocanachi,  above;  so 
Sea  I.  C.  V.  Hadden,  1884,  13  Q.  B.  D.  706 ;  London  A.  C.  v.  Williams, 
1892,  9  T.  L.  R.  97).  Where  the  ship  and  freight  are  separately 
insured,  and  the  shipowner  upon  a  constructive  total  loss  abandons 
to  the  underwriters  on  ship,  and  also  under  a  policy  on  freight  to  the 
underwriters  on  freight,  the  freight  will  all  go  to  the  underwriters  on 
ship  if  it  is  earned  and  they  claim  it,  otherwise  it  will  go  to  the  under- 
writers on  freight  {Case  v.  Davidson,  ante  ;  Stewart  v.  Greenx)ck  M.  I.  C.y 
ante;  Barclay  v.  Stirling,  1816,  5  M.  &  S.  6 ;  17  R.  R.  245).  Any 
freight  received  after  abandonment  will  go  to  the  underwriter  on  ship, 
and  the  shipowner  cannot  recover  for  it  (after  abandoning  to  an  under- 
writer on  ship)  from  the  underwriter  on  freight,  for  freight  is  not 
a  total  loss  if  it  has  been  earned  {Scottish  M.  I.  C.  v.  Turner,  1849, 
1  Macq.  H.  L.  334).  By  our  law,  the  underwriter  on  freight  is  not 
entitled  to  any  part  of  such  freight;  but  in  the  United  States  the 
freight  is  apportioned  between  the  underwriters  on  ship  and  freight; 
and  if  eight-ninths  of  the  voyage  is  completed  at  the  time  of  loss,  the 
underwriters  on  ship  are  entitled  to  only  one-ninth  of  the  freight,  and 
those  on  freight  to  the  eight-ninths,  which  was  the  view  taken  by 
Bayley,  J.,  in  Case  v.  Davidson  (5  M.  &  S.,  at  p.  86 ;  Phillips,  1740  and 
1741).  Freight,  however,  that  has  been  earned  prior  to  the  loss  goes  to 
the  underwriters  on  freight,  as  representing  the  shipowners,  and  not  to 
those  on  ship  (The  Red  Sea,  [1896]  P.  20,  freight  in  part  prepaid).  In 
a  case  where  a  shipowner  abandoned  ship  and  freight  to  their  respective 
underwriters  owing  to  the  long  detention  of  the  ship  in  a  foreign  port, 
and  the  underwriters  on  freight  paid  as  for  a  total  loss,  the  shipowner 
was  allowed  to  make  certain  deductions  from  the  salvage  of  the  freight 
before  paying  it  over  to  the  underwriter  on  freight,  such  as  expenses 
of  shipping  cargo  home ;  and  of  ship  and  crew  in  a  foreign  port,  port 
charges  and  wages  during  detention  in  that  foreign  port;  but  not 
charges  on  ship  and  cargo  in  the  port  of  discharge,  or  cost  of  insurance 
home,  or  depreciation  in  her  value  by  wear  and  tear  {Sharp  v.  Gladstone, 
1805,  7  East,  24 ;  8  R.  R.  583 ;  and  Barclccy  v.  Stirling,  1816,  5  M.  &  S.  6  ; 
17  R.  R.  245).  Where  the  ship  is  carrying  the  owner's  goods  (and  no 
freight  is  therefore  payable)  the  insurer  is  entitled  to  a  reasonable 
remuneration  for  their  carriage  subsequent  to  the  loss  (M.  I.  A.» 
s.  63  (2);  Miller  v.   Wood/all,  1857,  8  El.  &  Bl.  493). 

Underwriters  on  chartered  freight  which  is  a  constructive  total  loss 
cannot  share  in  the  proceeds  of  a  cargo  carried  on  from  a  wrecked  ship 
by  salvors  to  its  destination  under  the  charter,  though  they  pay  for  the 
total  loss,  for,  by  abandonment  of  cargo,  the  contract  of  carriage  is  ended, 
and  the  underwriters  on  cargo  are  entitled  to  it,  less  salvage  expenses 
{Guthrie  v.  North  China  I.  C,  1900,  6  C.  C.  25). 


648  MARINE  INSURANCE 

(4)  Partial  Losses. — {a)  Averages. — These  are  either  particular 
average  or  general  average  losses  (M.  I.  A.,  s.  64  (1)). 

The  relation  of  general  average  to  insurance  has  been  already  con- 
sidered under  Average  (Vol.  I.  p.  662).  The  Marine  Insurance  Act 
reproduces  the  former  law  by  enacting  that  the  assured  may  recover 
from  the  insurer  in  respect  of  the  proportion  of  the  loss  which  falls  on 
him  by  his  incurring  a  general  average  expenditure ;  and  in  the  case  of  a 
general  average  sacrifice  he  may  recover  in  respect  of  the  whole  loss, 
without  having  enforced  his  right  of  contribution  from  the  other  parties 
liable  to  contribute;  the  assured  can  recover  from  the  insurer  any  general 
average  contribution  he  has  paid  or  become  liable  to  pay  in  respect 
of  the  subject  insured  (s.  66  (4)  and  (5)).  In  the  absence  of  express 
stipulations  the  insurer  is  not  liable  for  any  general  average  loss  or 
contribution  where  the  loss  was  not  incurred  for  avoiding  a  peril  insured 
against  {ibid.  (6)) ;  and  where  ship,  freight  and  cargo,  or  any  two  of  them, 
are  insured  by  the  same  assured  the  liability  of  the  insurer  in  respect  of 
general  average  losses  or  contributions  is  determined  as  if  those  subjects 
were  owned  by  different  persons  {ibid.  (7),  adopting  Montgomery  &  Co. 
v.  Indemnity  Mutual  M.  I.  C,  [1902]  1  Q.  B.  734). 

Under  a  time  charter  providing  that  if  the  working  of  the  vessel 
should  be  prevented  for  more  than  twenty-four  hours  by  damage  the 
payment  of  hire  should  cease  till  the  ship  was  again  available,  when 
owing  to  putting  out  a  fire  on  board  the  ship  in  cargo  loaded  under 
a  subcharter,  machinery  on  board  was  damaged  by  being  used  to 
extinguish  it,  it  was  held  that  underwriters  were  not  liable  to 
repay  a  general  average  contribution  in  respect  of  such  loss  (The 
Leitrim,  [1902]  P.  256);  but  chartered  freight  is  liable  to  contribute 
a  general  average  to  a  general  average  loss  to  ship  (Carisbrook  S.  S.  Co. 
v.  London  and  Prov.  M.  &  G.  I.  C,  [1902]  2  K.  B.  681). 

A  particular  average  loss  is  a  partial  loss  caused  by  a  peril 
insured  against,  which  is  not  a  general  average  loss  (M.  I.  A., 
s.  64  (1)),  and  which  falls  exclusively  on  the  owner  or  other  person 
interested  in  insurable  property,  giving  him  no  right  of  contribu- 
tion against  other  persons  who  may  be  interested  in  the  common 
marine  adventure,  and  which  is  recoverable  by  the  assured,  whose 
property  suffers  the  particular  average  loss,  from  his  underwriter. 
Particular  average  losses  include  masts  sprung  or  carried  away, 
planks  started,  vessel  damaged  by  getting  ashore  or  being  strained 
through  stress  of  weather  so  that  its  shape  is  distorted  and  its  value 
materially  diminished,  breaking  of  upper  works  or  timbers  of  any 
part  of  the  ship,  loss  by  lightning,  fire,  collision,  justifiable  engage- 
ment, plunder  and  force,  possession  by  captors  and  pirates,  loss  of 
boats,  tearing  of  sheathing,  repairing  or  replacing  parts  of  ship  injured 
or  destroyed  by  perils  insured  against,  though  such  parts  may  have 
previously  become  deteriorated  by  age  and  use,  provided  the  ship  is 
seaworthy  (Phillips,  1424  and  1425) ;  and  the  expense  of  raising  funds 
to  pay  for  repairing  such  losses  is  also  particular  average,  e.g.  maritime 
interest  on  loans  {ibid. ;  and  see  Agenoria  S.  S.  Co.  v.  Merchants'  M.  I.  (7., 
[1903]  8  C^C.  212,  for  expenses  of  repairs,  surveyor's  charges,  etc.).  The 
wages  and  provisions  of  the  crew  during  detention  for  repairs  are  not, 
however,  particular  average  in  a  policy  on  ship,  nor  is  such  an  under- 
writer liable  for  them  during  detention  by  embargo  {Robertson  v.  Ewer, 
1785,  1  T.  R.  127;  1  R.  R.  164).  The  right  to  be  reimbursed  par- 
ticular average  may  be  excluded  or  limited  by  terms  in  the  contract  to 
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that  effect,  e.g.  the  memorandum  in  the  Lloyd's  policy ;  see  posty  Measure 
of  l7idem.mty,  and  Average. 

(b)  Particular  charges  are  expenses  incurred  by  and  on  behalf  of  the 
assured  for  the  preservation  or  safety  of  the  subject-matter  insured 
other  than  general  average  and  salvage  charges.  They  are  not  included 
in  general  average  (M.  I.  A.,  s.  64  (2)).  They  are  recoverable  under  the 
"  sue  and  labour  "  clause  in  the  Lloyd's  policy  (see  post)  (Kidston  v.  Empire 
M.  L  a,  [1865]  L.  E.  1  C.  P.  535). 

Under  a  policy  containing  the  ordinary  "sue  and  labour"  clause 
against  "  liabiUty  for  loss  owing  to  the  omission  of  the  negligence  clause  " 
in  the  contract  of  carriage  of  cargo,  expenses  incurred  by  the  shipowners 
(carriers)  for  saving  the  property  w^ere  held  irrecoverable  as  the  sue  and 
labour  clause  was  inapplicable  to  and  formed  no  part  of  the  contract  of 
insurance  (Cunard  S.  S.  Co.  v.  Marten,  [1903]  2  K.  B.  511).  Under  a 
policy  on  a  ship  against  "  total  or  constructive  total  loss  "  only,  and  con- 
taining the  usual  sue  and  labour  clause,  where  the  vessel  stranded  and 
was  abandoned,  and  the  underwriters  incurred  expense  in  floating  her 
and  bringing  her  in,  and  in  an  action  on  the  policy  it  was  found  that  the 
vessel  was  not  a  total  loss  and  underwriters  were  not  liable,  it  was  held 
that  they  could  not  recover  the  expenses  of  salvage,  which  came  within 
the  clause,  or  as  salvage,  being  parties  interested  in  the  ship  {Crouan 
V.  Stanier,  [1904]  1  K.  B.  87).  Where  a  partial  loss  took  place,  and  by 
agreement  between  assured  and  underwriters  a  third  person  was  sued 
unsuccessfully,  it  was  held  that  the  action  being  brought  in  the  interest 
of  both  parties  the  inference  was  that  each  should  bear  the  share  of 
the  costs  which  was  proportionate  to  their  loss,  the  underwriters  also 
paying  the  suing  and  labouring  charges  {Dims  Brown  v.  Binning,  [1906] 
11  C.  C.  C.  190). 

(c)  Salvage  charges  are  the  charges  recoverable  by  a  salvor  under 
maritime  law  independently  of  contract  (sec.  65  of  the  Bill;  and  see 
Salvage),  and  when  incurred  in  preventing  a  loss  by  perils  insured 
against  may  be  recovered  as  a  loss  by  these  perils  (M.  I.  A.,  s.  65  (1)). 
But  such  charges  must  be  ascertained  either  by  the  award  of  a  Court  or 
by  agreement  between  the  assured  and  the  salvors  which  is  accepted  by 
the  underwriters;  and  if,  when  added  to  the  other  losses  falling  on 
the  property  insured,  they  would  make  the  total  so  payable  by  the 
underwriters  exceed  the  full  insurance,  such  excess  must  be  borne  by 
the  assured  and  not  by  the  underwriters  {Aitchison  v.  Lohre,  1879, 
4  App.  Cas.  765). 

Salvage  charges  do  not  include  the  expenses  of  services  in  the 
nature  of  salvage  rendered  by  the  assured  or  his  agents,  or  any  person 
employed  for  hire  by  them  for  the  purpose  of  averting  a  peril  insured 
against.  Such  expenses,  when  properly  incurred,  may  be  recovered  as 
particular  charges  or  as  a  general  average  loss,  according  to  the  circum- 
stances under  which  they  were  incurred  (M.  I.  A.,  s.  65  (2)).  But  the 
expenses  of  salving  agents  employed  by  the  assured  who  had  reinsured 
were  held  to  be  not  recoverable  by  the  reinsured  (who  had  again 
reinsured)  beyond  the  amount  of  insurance  from  their  reinsurers,  the 
salvage  work  not  being  done  by  their  factors  or  agents  {Uzielli  v.  Boston 
M.  I.  a,  1884,  15  Q.  B.  D.  11). 

XIII.  Measure  of  Indemnity. 

The  measure  of  indemnity  is  the  sum  which  the  assured  can  recover 
in  respect  of  a  loss  on  a  policy  by  which  he  is  insured,  in  the  case  of  an 
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unvalued  policy  to  the  full  extent  of  the  insurable  value,  or  in  the 
case  of  a  valued  policy  to  the  full  extent  of  the  value  fixed  by  the  policy 
(M.  I.  A.,  s.  67  (1)). 

Under  a  reinsurance  containing  written  clauses  "  to  pay  as  may  be 
paid "  on  an  original  policy,  but  excluding  claims  for  salvage  charges, 
where  the  reinsurers  had  paid  in  respect  of  a  partial  loss  and  suing 
and  labouring  charges  up  to  more  than  100  per  cent.,  it  was  held  tliat 
the  reinsurers  could  not  recover  as  for  a  constructive  total  loss,  nor  the 
suing  and  labouring  charges,  though  the  policy  contained  the  usual  printed 
clause  for  the  assurers  to  contribute  to  those  charges  (  Western  Ass.  Co. 
V.  Poole,  [1903]  1  K.  B.  376). 

Where  there  is  a  loss  recoverable  under  the  policy,  the  insurer,  or 
each  insurer  if  there  be  more  than  one,  is  liable  for  such  proportion  of 
the  loss  as  the  amount  of  his  subscription  bears  to  the  value  fixed  by 
the  policy  in  the  case  of  a  valued  policy,  or  to  the  insurable  value  in 
the  case  of  an  unvalued  policy  (M.  I.  A.,  s.  67  (2)) ;  for  instance,  if  the 
loss  be  £1000,  and  the  insurable  value  of  the  thing  insured  be  £2000, 
and  one  underwriter  has  insured  it  for  £200,  he  is  liable  to  the  assured 
for  £100;  if  the  loss  be  £1000,  and  the  thing  insured  is  valued  at 
£20,000,  an  underwriter  for  £1000  pays  £50;  if  the  expenses  under 
the  sue  and  labour  clause  are  £25,  and  the  value  of  the  thing  is  £50,  an 
underwriter  for  £40  will  pay  £20.  The  assured  is  his  own  underwriter 
for  the  proportion  of  the  risk  which  he  does  not  insure. 

(1)  Total  Loss. — Where  there  is  a  total  loss  of  the  thing  insured 
(subject  to  the  limit  of  the  sum  insured  and  any  express  agreement  in 
the  policy),  if  the  policy  be  valued,  the  measure  of  indemnity  is  the  sum 
fixed  by  the  policy;  if  it  be  unvalued,  the  measure  of  indemnity  is  the 
insurable  value  of  the  thing  insured  (M.  I.  A.,  s.  68). 

Thus  where  a  ship  was  insured  for  £1000,  her  value  being  stated  as 
£1350,  and  during  the  risk  she  was  sunk  by  the  negligence  of  another 
ship,  and  underwriters  paid  assured  £1000,  and  in  an  action  by  the 
insurers  against  the  wrong-doing  ship  the  value  of  the  insured  ship  was 
put  at  £1000,  her  owners  were  held  entitled  to  the  proportion  of  that 
sum  which  their  uninsured  balance  bore  to  the  real  value  (The  Welsh 
Girl,  1906,  22  T.  L.  R.  475;  or  The  Commonwealth  (sx.),  [1907]  P.  216). 

Dock  dues  for  ship  placed  in  dock  for  repairs  for  which  underwriters 
are  liable,  if  while  ship  is  repaired  the  owners  have  her  surveyed  for 
her  renewal  of  Lloyd's  classification,  as  well  as  the  pilotage  and  towage 
expenses  of  her  getting  in  and  out  of  dock,  fall  on  underwriters  only, 
there  being  no  principle  of  law  that  a  person  must  contribute  to  an 
outlay  incurred  by  another  person  from  which  he  derives  incidental 
benefit  {Rnahon  S.  S.  Co.  v.  London  Assurance,  [1900]  A.  C.  6 ;  and  see 
Marine  I.  C.  v.  China  Transpacific  S.  S.  Co.,  1886,  11  App.  Cas.  573). 

(2)  Partial  Loss. — Where  a  ship  is  damaged,  but  not  totally  lost,  the 
measure  of  indemnity  (subject  to  any  express  provision  in  the  policy),  if 
the  sliip  has  been  repaired,  is  the  reasonable  cost  of  repairs,  less  the 
customary  deductions,  but  not  exceeding  the  sum  insured  in  respect  of 
any  one  casualty  (M.  I.  A.,  s.  69  (1) ;  see  Aitchison  v.  Lohre,  1879,  4  App. 
Cas.  755  r  Agenoria  S.  S.  Co.  v.  Merchants  M.  I,  C,  1903,  8  C.  C.  212).  The 
customary  deductions  are  one-third,  new  for  old  (i.e.  for  the  new  work 
which  is  substituted  for  the  old)  in  respect  of  all  repairs  of  damage 
sustained  by  a  ship  after  her  first  voyage,  and  one-sixth  for  repairing 
chain  cables;  but  the  assured  is  entitled  to  charge  the  indemnities 
in   full   for   graving-dock   expenses,  cost  of   removals,  use   of  shears. 
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stages,  and  graving  dock  appliances,  cost  of  anchors,  provisions,  and 
stores,  cost  of  temporary  repairs  and  of  straightening  bent  iron  work, 
and  all  repairs  of  damage  to  a  vessel  on  her  first  voyage  {Fenwich 
V.  Robinson,  1828,  3  Car.  &  P.  323 ;  33  R  E.  675 ;  Firie  v.  Steele,  1837, 

8  ihicl.  200 ;  Arnould,  1023) ;  and  also  with  the  full  expense  of  painting. 
This  rule  of  deduction  is  allowed  even  where  the  making  good  of  new 
repairs  to  a  ship  was  part  of  the  average  loss  {Foingdestre  v.  Roy.  Ex.  A.  C, 
1826,  Ey.  &  M.  378 ;  27  E.  E.  759),  though,  perhaps,  it  would  not  be  if 
the  loss  fell  exclusively  on  the  new  repairs,  but  this  is  not  a  likely  case 
(Arnould,  1028);  formerly  it  was  thought  to  apply  only  to  wooden  ships 
and  not  to  iron  ones  (Arnould,  1024),  but  in  practice  it  is  applied  to  both. 
Here  the  deduction  of  one-third  is  made  from  the  expense  of  labour  and 
materials  used  in  repairs,  and  the  value  of  the  old  materials  is  then 
deducted,  the  third  being  thus  deducted  from  the  gross  repairs,  while  in 
the  United  States  the  old  materials  are  applied  towards  the  payment  of 
the  new  labour  and  material,  and  the  third  is  deducted  from  the  balance, 
i.e.  the  net  repairs,  and,  on  principle,  this  is  the  more  correct  way 
(Phillips,  1434;  Arnould,  1030;  but  the  present  editors  of  Arnould 
uphold  the  English  practice  on  principle).  If  the  ship  has  been  repaired, 
and  is  then  lost  without  ever  coming  into  the  owner's  hands,  no  deduc- 
tion is  made,  as  he  derives  no  benefit  from  the  repairs  {Da  Costa  v. 
Neivnham,  1788,  2  T.  E.  407);  but  if  she  is  lost  subsequently  to  repairs 
by  the  default  of  the  assured,  the  deduction  is  allowed  {Humphrey 
V.  Union  I.  C,  1824,  3  Mas.  C.  C.  429,  Story,  J.).  Goods  sold  at  a  port 
of  distress  to  pay  for  the  repairs  of  a  ship  are  an  average  loss,  to 
be  made  good  at  the  price  the  goods  would  have  fetched  at  their 
destination,  or  at  the  price  actually  obtained,  whichever  is  higher,  if 
the  voyage  be  completed  in  safety;  but  if  it  is  not,  then  the  latter 
price  is  the  basis  (Arnould,  1031 ;  Phillips,  1433). 

Where  the  ship,  in  the  case  given  above,  has  been  only  partly 
repaired,  the  assured  is  entitled  to  the  reasonable  cost  of  such  repairs 
computed  as  above,  and  also  to  be  indemnified  for  the  reasonable  depre- 
ciation arising  from  the  unrepaired  damage,  provided  that  the  aggregate 
amount  does  not  exceed  the  cost  of  repairing  the  whole  damage  computed 
as  above  (M.  I.  A.,  s.  69  (2)). 

Where  the  ship  has  not  been  repaired,  the  assured  is  entitled  to  be 
indemnified  for  the  reasonable  depreciation  arising  from  tlie  unrepaired 
damage,  but  not  exceeding  the  reasonable  cost  of  repairing  such  damage 
computed  as  above  {ibid.  (3) ;  see  Fitman  v.  Universal  M.  I.  C,  1882, 

9  Q.  B.  D.  192  ;  Brett,  L.J.,  213 ;  Cotton,  L.J.,  218,  on  the  proper  standard 
of  compensation  in  the  case  of  the  sale  of  the  ship  in  her  damaged  state 
during  the  risk). 

Where  there  is  a  partial  loss  of  freight,  the  measure  of  indemnity 
(subject  to  any  express  provision  in  the  policy)  is  such  proportion  of 
the  sum  fixed  by  the  policy  in  the  case  of  a  valued  policy,  or  of  the 
insurable  value  in  the  case  of  an  unvalued  policy,  as  the  proportion  of 
freight  lost  by  the  assured  bears  to  the  whole  freight  at  risk  (M.  I.  A., 
s.  70).  Freiglit  is  generally  insured  by  valued  policies  (see  ante)\  but 
where  only  part  of  a  cargo  is  loaded  at  the  time  of  loss,  the  policy  is 
opened,  and  the  underwriter  only  pays  that  proportion  of  his  subscription 
which  the  freight  lost  is  of  the  whole  freight  intended  to  be  covered 
{Forbes  v.  Aspinall,  1809,  13  East,  323;  12  E.  E.  352),  and  the  rule  is 
the  same  with  an  open  policy  {Forbes  v.  Coivie,  1809,  1  Camp.  520);  and 
thus  where  a  ship  is  lost  with  only  two-thirds  of  her  cargo  ou  board, 
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the  assured  can  only  recover  for  two-thirds  of  the  freight  of  the  whole 
intended  cargo  if  it  is  fully  insured  (Tobin  v.  Harford,  1863, 13  C.  B.  N.  S. 
791,  a  time  policy).  Adjustment  on  freight  insured  in  open  policies  is 
made  on  the  gross  and  not  the  net  proceeds  of  the  freight  at  the  port 
of  destination,  by  usage  of  Lloyd's  upheld  by  the  Courts  (Palmer 
V.  Blackburn,  1822,  1  Bing.  61 ;  25  R.  R.  559).  This  rule  applies  not 
only  to  cases  where  the  assured  is  owner,  but  also  where  he  is  the 
charterer  of  a  ship.  Thus  where  the  charterers  of  a  ship  under  a  time 
charter  insured  the  freight  or  chartered  freight  against  perils  of  the  seas, 
and  the  ship  stranded  owing  to  perils  insured  against,  while  carrying  a 
cargo  under  a  sub-charter,  and  there  was  a  total  loss  of  freight  upon 
part  of  the  cargo,  a  claim  by  the  assured  to  add  a  sum  they  had  paid 
for  commission  for  obtaining  the  sub-charter  was  refused  in  the  absence 
of  custom  in  its  favour,  but  underwriters  were  not  allowed  to  deduct 
the  amount  of  two  days'  hire  of  the  vessel  saved  by  the  stranding 
(U.  S.  Shipping  Co.  v.  impress  A.  C,  [1907]  1  K.  B.  259). 

Where  there  is  a  partial  loss  of  goods,  merchandise  and  other 
moveables,  the  measure  of  indemnity  (subject  as  above)  is  as  follows: — 

(1)  Where  part  of  the  goods,  etc.,  insured  by  a  valued  policy  is  totally 
lost,  the  measure  of  indemnity  is  such  proportion  of  the  sum  fixed  by 
the  policy  as  the  insurable  value  of  the  part  lost  bears  to  the  insurable 
value  of  the  whole  ascertained  as  in  the  case  of  an  unvalued  policy ; 

(2)  where  part  of  the  goods  insured  by  an  unvalued  policy  is  totally 
lost,  the  indemnity  is  the  insurable  value  of  the  part  lost,  ascertained 
as  in  case  of  total  loss  (M.  I.  A.,  s.  71  (1)  and  (2));  e.g.  goods  valued  at 
£500  and  insured  for  £200,  the  insurable  value  of  which  is  £400,  and  of 
the  part  lost  is  £50,  the  underwriter  pays  one-eighth  of  his  subscription, 
for  the  loss  is  one-eighth  of  the  whole;  and  if  goods  are  worth  for 
insurance  £100,  and  £25  of  them  are  lost,  the  underwriter  pays  one- 
fourth  of  his  subscription. 

Where  the  whole  or  any  part  of  the  goods  insured  has  been  delivered 
damaged  at  its  destination,  the  measure  of  indemnity  is  such  proportion 
of  the  sum  fixed  by  the  policy  in  the  case  of  a  valued  policy,  or  of  the 
insurable  value  in  the  case  of  an  unvalued  policy,  as  the  difference 
between  the  gross  sound  and  damaged  values  at  the  place  of  arrival 
bears  to  the  gross  sound  value  (M.  I.  A.,  s.  71  (3) ;  and  see  Francis  v. 
Boulton,  1895,  65  L.  J.  Q.  B.  153,  and  De  Hart  and  Simey,  82).  "  Sound 
value"  means  the  value  for  which  the  goods  would  have  sold  in  the 
market  if  they  had  arrived  sound ;  "  damaged  value "  is  the  price  for 
which  they  are  actually  sold  in  their  damaged  state;  and  the  loss 
suffered  by  the  assured  is  the  difference  between  these  two.  This  is 
not,  however,  the  loss  for  which  the  underwriter  is  liable,  for  he  is  only 
liable  up  to  the  prime  cost  of  the  goods  on  board,  or  their  agreed  value 
when  shipped;  and  he  is  not  therefore  concerned  with  the  other  con- 
stituents of  a  market  price,  e.g.  freight,  duty,  and  landing  charges,  and 
the  profit  in  a  gaining  or  loss  in  a  losing  market  {Usher  v.  Noble,  1810, 
12  East,  639;  11  R.  R.  505;  Waldron  v.  Combe,  1810,  3  Taun.  162;  12 
R.  R.  629,  open  policies;  Lewis  \.  Rucker,  1761,  2  Burr.  1167,  valued 
policy).  TTie  loss  for  which  the  underwriter  is  liable  is  the  proportion 
of  his  subscription  which  the  loss  suffered  by  the  assured  bears  to  the 
sound  value  of  the  goods ;  for  "  the  difference  between  the  sound  and 
damaged  sales  affords  the  proportion  of  loss  in  any  given  case,  i.e.  it 
gives  the  aliquot  part  of  the  original  value  which  may  be  considered  as 
destroyed  by  the  perils  insured  against.     When  this  is  ascertained  it 
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only  remains  to  apply  this  liquidated  proportion  of  the  loss  to  the 
standard  by  which  the  value  as  between  the  assured  and  the  under- 
writer is  calculated  {i.e.  the  prime  cost  or  value  in  the  policy),  and  you 
have  the  one-half,  fourth,  or  tenth  in  terms  of  money"  (Lord  Ellenborouorh, 
Usher  v.  NoUe,  ubi  cit.  supra,  647).  In  this  way  the  sum  which  tlie 
underwriter  has  to  pay  depends  solely  on  the  relative  extent  of  the  loss, 
and  will  be  the  same  whether  the  goods  arrive  at  a  gaining  or  losing 
market  (Arnould,  1010-1014).  The  gross  values,  whether  sound  or 
damaged,  are  the  proper  standard,  and  not  the  net  values,  for  in  the 
latter  case  the  measure  of  indemnity  would  vary  with  the  condition 
of  the  market  (Lawrence,  J.,  Johnson  v.  Sheddon,  1802,  2  East,  581 ; 
6  E.  E.  516,  the  "  Brimstone  Case ").  Any  sale  or  other  charges 
on  damaged  goods  are  added  separately  to  the  amount  of  the  loss 
after  its  amount  has  been  ascertained  and  apportioned  on  the 
insurers  (Arnould,  1019,  citing  Hudson  v.  Majoribanks,  1823,  7  Moo. 
463 ;  23  E.  E.  575).  The  "  gross  value  "  means  the  price  which  a  whole- 
sale buyer  would  give  with  freight,  landing  charges,  and  duty  paid 
beforehand ;  except  that  in  the  case  of  goods  customarily  sold  in  bond, 
the  bonded  price  is  the  gross  value.  "  Gross  proceeds  "  mean  the  actual 
price  obtained  at  a  sale  where  all  charges  on  sale  are  paid  by  the  sellers 
(M.  I.  A.,  s.  71  (4)).  It  is  a  common  practice  when  out  of  whole 
packages  or  bales  only  a  few  articles  in  each  arrive  sound,  to  sell  sound 
and  damaged  goods  together ;  but  in  this  case  the  diminished  value  at 
which  the  sound  goods  may  sell  owing  to  the  assortment  being  broken, 
is  not  a  loss  for  which  the  underwriter  is  responsible  {Cator  v.  Great 
Western  I.  C.  of  New   York,  1873,  L.  E.  8  C.  P.  552). 

Particular  average  losses  are  generally  adjusted  at  the  port  of 
destination;  but  if  they  are  adjusted  elsewhere  the  mode  of  adjust- 
ment depends  on  the  reason  for  making  it;  e.g.  a  justifiable  sale  of 
cargo  on  ship  being  unloaded  for  repairs  is  adjusted  like  a  salvage 
loss,  i.e.  the  underwriter  pays  the  difference  between  the  prime  cost 
or  value  of  goods  and  net  proceeds  of  damaged  sales.  If,  on  the  other 
hand,  the  assured  puts  an  end  to  the  risk  at  any  place  short  of  the 
destination  to  get  a  favourable  market  or  the  like,  the  loss  on  the  goods 
is  adjusted  on  the  same  principle  as  at  the  port  of  destination  (Phillips, 
1467 ;  Arnould,  1020). 

Where  different  species  of  property  are  insured  under  a  single 
valuation,  the  valuation  must  be  apportioned  over  the  different  species 
in  proportion  to  their  respective  insurable  values  as  in  the  case  of  an 
unvalued  policy.  The  insured  value  of  any  part  of  a  species  is  such 
proportion  of  the  total  insured  value  of  the  same  as  the  insurable  value 
of  the  part  bears  to  the  insurable  value  of  the  whole  ascertained  as 
above  in  either  case  (M.  I.  A.,  s.  72  (1)).  Where  a  valuation  has  to 
be  apportioned,  and  particulars  of  the  prime  cost  of  each  separate  species, 
quality,  or  description  of  goods  cannot  be  ascertained,  the  division  of 
the  valuation  may  be  made  over  the  net  arrived  sound  values  of  the 
different  species,  qualities,  or  descriptions  of  goods  {ibid.  (2)). 

In  the  case  of  general  average  contributions  which  the  assured  has 
paid,  or  is  Hable  to  pay  for,  the  measure  of  indemnity  is  the  full  amount 
of  such  contribution  if  the  thing  liable  to  contribution  is  insured  for  its 
full  contributory  value,  but  if  it  is  not  insured  for  its  full  contributory 
value,  or  if  only  part  of  it  be  insured,  the  indemnity  is  reduced  in  pro- 
portion to  the  under  insurance  (M.  L  A.,  s.  73  (1));  and  where  there  has 
been  a  particular  average  loss  which  constitutes  a  deduction  from  the 
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contributory  value,  and  for  which  the  insurer  is  liable,  that  amount  must 
be  deducted  from  the  insured  value  in  order  to  ascertain  what  the  insurer 
is  liable  to  contribute,  and  where  the  insurer  is  liable  for  salvage  charges 
the  extent  of  his  liability  is  determined  on  the  like  principle  {ibid.  (2)). 
The  basis  of  liability  between  the  assured  is  the  insurable  value,  and  not 
the  contributory.  Thus,  supposing  the  interest  to  be  fully  insured,  if  the 
insurable  value  of  the  interest  is  equal  to  or  greater  than  the  contributory 
value,  the  underwriter  repays  that  contribution  in  full ;  if  the  insurable 
value  be  less  than  the  contributory  value,  he  only  pays  the  proportion 
which  his  subscription  bears  to  the  contributory  value  of  the  interest, 
for  the  assured  is  his  own  insurer  as  regards  the  excess  of  the  contributory 
value  over  the  insurable  value ;  while  if  the  interest  is  only  partly  insured, 
the  underwriter  is  liable  to  repay  the  contribution  only  to  that  partial 
extent,  viz.,  in  the  proportion  of  his  subscription  to  the  insurable  value. 
Thus  where  the  value  in  the  policy  is  £1000,  and  only  half  that  amount 
is  covered  by  the  policy,  and  the  property  contributes  on  £1500,  the 
underwriter  is  liable  to  refund  33^  per  cent,  only  of  the  contribution, 
though  50  per  cent,  of  the  value  of  the  property  as  between  the  parties 
is  insured.  If  the  property  contributes  on  £500,  the  insurer  is  liable  to 
refund  half  the  contribution,  for  this  indemnifies  the  assured  for  half 
the  amount  contributed,  and  he  can  ask  no  more  (Phillips,  1410).  Thus 
where  a  ship  was  insured  on  a  valuation  of  £33,000,  and  for  the  pur- 
poses of  a  general  average  loss  adjustment  during  the  risk  she  was 
valued  at  £40,000,  the  underwriters  on  ship  were  held  liable  for  f  |  only 
(>S:  S.  Balmoral  Co.  v.  Marten,  [1901]  2  K.  B.  896 ;  [1902]  A.  C.  511),  and 
the  same  rule  is  applied  to  losses  by  salvage ;  and  for  liability  of  under- 
writers to  make  good  general  average  on  jettison  of  deck  cargo  "payable 
according  to  foreign  statement,"  see  De  Hart  v.  Compania  Anonima 
de  Seguros  ''Aurora,"  [1903]  1  K.  B.  109;  [1903]  2  K.  B.  503;  and 
Average,  General. 

(3)  Memorandum. — The  measure  of  indemnity  for  partial  losses  may, 
however,  be  qualified  by  express  terms  in  the  policy ;  and  the  commonest 
example  of  this  is  the  memorandum  in  the  Lloyd's  policy  (given  above), 
which  runs  thus — 

Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  from  average, 
unless  general  or  the  ship  be  stranded.  Sugar,  tobacco,  hemp,  flax,  hides, 
and  skins  are  warranted  free  from  average  under  five  pounds  per  cent.,  and 
all  other  goods,  also  the  ship  and  freight,  are  warranted  free  from  average 
under  three  pounds  per  cent.,  unless  general  or  the  ship  be  stranded. 

The  term  "  average  unless  general "  means  a  partial  loss  other  than 
a  general  average  loss,  and  does  not  include  particular  charges  (M.  I.  A., 
schedule,  r.  13) ;  a  general  average  loss,  however  small,  is  recoverable 
from  the  underwriters,  but  a  particular  average  loss  is  not,  unless  it 
exceeds  the  specified  percentage,  in  which  case  the  underwriter  is  liable 
not  merely  for  the  balance  over  that  percentage  but  for  the  whole  loss 
{Wilson  V.  Smith,  1764,  3  Burr.  1550;  Dyson  v.  Roiucroft,  1803,  3  Bos. 
&  Pul.  474 ;  7  K.  K.  809).  "  Corn  "  has  been  held  to  include  malt  {Moody 
v.  Surridfjaf,  1794,  2  Esp.  633;  5  R.  R.  757),  peas  and  beans  {Mason  v. 
Skurray,' 17S0,  Park,  191),  but  not  rice  {Scott  v.  Bonrdillion,  1806,  2  Bos. 
&  P.  N.  R.  213  ;  9  R.  R.  644).  "  Salt "  does  not  include  saltpetre  {Journu 
v.  Bourdieu,  1786,  Park,  179).  In  the  United  States  skins  have  been  held 
to  include  deerskins  {Bakewell  v.  United  I.  C,  1801,  2  Johns.  Cas.  246); 
but "  skins  and  hides  "  not  to  include  furs  {Astor  v.  U7iion  I.  C,  1827, 
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7  Cowen,  202).  Where  the  ship  has  stranded  the  insurer  is  liable  for 
the  excepted  losses,  although  the  loss  is  not  attributable  to  the  stranding, 
provided  that  when  the  stranding  takes  place  the  risk  has  attached,  and 
if  the  policy  is  on  goods  that  the  damaged  goods  are  on  board  (rule  14 
of  the  Act ;  Btcrnett  v.  Kensington,  1797,  7  T.  R.  222  ;  4  R.  R.  424,  strand- 
ing in  one  part  of  the  voyage  counts,  though  the  loss  happen  in  another ; 
Boux  V.  Salvador,  1836,  3  Ring.  N.  C.  266  ;  43  R.  R.  638 ;  stranding  after 
goods  has  been  landed  does  not  count ;  The  Alsace  Lorraine,  [1893]  R  209, 
Barnes,  J.) ;  and  the  warranty  applies  where  the  goods  at  risk  under  the 
policy  were  in  lighters  waiting  for  the  arrival  of  the  ship,  when  she 
stranded  (Thames  and  Mersey  M.  I.  C.  v.  Pitts,  [1893]  1  Q.  B.  476).  The 
words  "  sunk  or  burnt "  are  sometimes  added  to  "  stranded."  For  the 
meaning  of  these  terms,  see  Stranding. 

Where  the  interest  insured  is  warranted  free  from  particular 
average,  the  assured  cannot  recover  for  a  loss  of  part,  whether  the 
policy  be  valued  or  open,  unless  the  contract  contained  in  the  policy 
be  apportionable ;  but  if  it  be  apportionable,  the  assured  may  recover 
for  a  total  loss  of  any  apportionable  part.  The  contract  is  apportionable 
where  by  the  policy  itself  separate  parcels  are  separately  valued,  or 
where,  by  usage,  the  contract  is  treated  as  apportionable  (M.  I.  A., 
s.  76  (1)).  "Where  memorandum  goods  of  the  same  species  are 
shipped  whether  in  bulk  or  in  packages  not  expressed  by  distinct 
valuation  or  otherwise  in  the  policy  to  be  separately  insured,  and 
there  is  no  general  average  and  no  stranding,  the  ordinary  memo- 
randum excepts  the  underwriters  from  liability  for  a  total  loss  or 
destruction  of  part  only  though  consisting  of  one  or  more  entire 
package  or  packages,  and  although  such  package  or  packages  be 
entirely  destroyed  or  otherwise  lost  by  the  specified  perils"  {Ralli  v. 
Janson,  1856,  6  El.  &  Bl.  422,  446,  Jervis,  C.J.).  If  memorandum 
goods  are  shipped  and  insured  in  bulk,  or  are  shipped  in  separate 
packages  and  insured  in  bulk,  a  total  loss  of  part  is  not  recoverable 
in  respect  of  them  {Hills  v.  London  A.  C,  1839,  5  Mee.  &  W.  569 ; 
52  R.  R.  843,  £75  worth  of  wheat  lost  out  of  £1600 ;  Ualli  v.  Janson, 
ante,  1023  bags  of  linseed  lost  out  of  2688 ;  so  in  United  States,  300 
out  of  1100  boxes  of  lemons  lost,  Humphrey  v.  Union  L.  C,  1824, 
3  Mas.  C.  C.  429);  but  if  goods  so  insured  are  separately  valued,  a 
total  loss  of  part  can  be  recovered  {Hills  v.  London  A.  C,  ante) ;  and  in 
practice  a  clause  is  generally  inserted  in  the  policy  to  make  it 
apportionable,  e.g.  "to  pay  average  on  each  package  as  if  separately 
insured,"  or  "on  each  species  as  if  separately  insured"  (see  Sleigh  v. 
Tyser,  [1900]  2  Q.  B.  333,  cattle  policy,  "each  animal  to  be  deemed 
a  separate  insurance  " :  and  South  British  F.  M.  I.  C.  of  New  Zealand 
V.  Da  Costa,  [1906]  1  K.  B.  456);  but  a  declaration  of  value  made 
subsequently  to  the  making  of  the  policy  will  not  have  this  effect 
{Entwistle  v.  Ellis,  1857,  2  H.  &  N.  549). 

Where  such  an  insurance,  though  general,  is  on  several  separate 
articles  wholly  distinct  in  their  nature,  the  contract  is  apportionable ; 
eg.  policy  on  master's  effects  for  £100,  master  allowed  to  recover  a  loss 
of  two-thirds  of  them  {Duffy.  Mackenzie,  1857,  3  C.  B.  N.  S.  16);  and 
under  one  on  goods,  which  was  really  an  emigrant's  equipment  of 
agricultural  implements,  a  total  loss  of  part  was  recovered  (  Wilkinson 
V.  Hyde,  ibid.  30).  Where  the  interest  insured  is  warranted  "  free  from 
particular  average,"  either  wholly  or  under  a  certain  percentage,  the 
insurer  is  nevertheless  liable  for  salvage  charges  and  for  particular 
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charges  and  other  expenses  properly  incurred  under  the  "sue  and 
labour"  clause  in  order  to  avert  a  loss  insured  against  (M.  I.  A.,  s.  76  (2)), 
i.e.  "  particular  average  "  does  not  include  salvage  charges  or  particular 
charges  (see  post). 

Unless  the  policy  otherwise  provides,  where  the  interest  insured  is 
warranted  free  from  particular  average  under  a  specified  percentage 
a  general  average  loss  or  liability  cannot  be  added  to  a  particular 
average  to  make  up  the  specified  percentage  {ibid.,  s.  76  (3) ;  Wilson  v. 
Smith,  1764,  3  Burr.  1550,  Lord  Mansfield ;  Price  v.  Al  Ships'  S.  D.  I.  A., 
1889,  22  Q.  B.  D.  580,  Lord  Esher;  so  in  United  States,  Phillips,  1779). 
It  has  also  been  held  that  in  the  case  of  a  voyage  policy,  successive 
losses  can  be  added  together  to  make  up  the  specified  percentage 
(Story,  J.,  Donnell  v.  Columhian  I.  C,  1836,  2  Sumner,  366 ;  Blackett  v. 
Roy.  Ex.  A.  a,  1832,  2  Cromp.  &  J.  244,  251 ;  37  E.  R.  695,  Lord 
Lyndhurst) ;  and  (3)  in  the  case  of  a  time  policy,  successive  losses  on 
the  same  voyage  may  be  added  together,  but  not  losses  occurring  on 
different  voyages,  to  make  up  the  specified  percentage  {Stewart  v. 
Merchants  M.  I.  C,  1886,  16  Q.  B.  D.  625). 

For  the  purpose  of  ascertaining  whether  the  specified  percentage 
has  been  reached,  regard  is  had  only  to  the  actual  loss  suffered  by 
the  interest  insured,  e.g.  in  the  case  of  damaged  goods  the  percentage 
of  loss  on  the  gross  sound  sale. 

Particular  charges  (which  are  never  included  in  particular  average) 
and  the  expenses  of  and  incident  to  ascertaining  and  proving  the  loss 
must  be  excluded  (M.  I.  A.,  s.  76  (4)).  If  the  particular  average  without 
these  charges  exceeds  the  required  percentage,  these  can  be  added  to 
the  assured's  claim  against  the  underwriter;  if  it  does  not,  they  are 
borne  by  the  assured.  A  fortiori  if  they  are  incurred  for  examining 
part  of  the  insured  goods  which  are  not  damaged,  they  are  not  recover- 
able under  a  policy  making  average  recoverable  on  each  package 
separately  {Lysaght  v.  Coleman,  [1895]  1  Q.  B.  49). 

The  percentage  is  calculated  on  the  amount  at  risk  at  the  time  of 
loss,  whether  there  be  a  greater  amount  at  risk  under  the  policy  sub- 
sequently or  not  {Rohl  v.  Parr,  1796,  1  Esp.  445;  5  R.  R.  741).  When 
the  articles  are  enumerated  (as  in  the  five  per  cent,  clause)  and  insured 
in  gross,  the  percentage  is  calculated  on  the  whole  of  each  enumerated 
article;  when  they  are  not  enumerated  (as  in  the  three  per  cent, 
clause),  it  is  taken  on  the  aggregate  value  of  them,  unless  they  have 
been  separately  valued,  when  the  former  method  is  adopted  (Phillips, 
1786  and  1788).  Where  the  same  kind  of  goods,  not  enumerated,  are 
shipped  in  separate  packages,  the  percentage  is  calculated  on  the  whole, 
and  not  on  each  package  (Arnould,  898,  1018).  The  assured  may, 
however,  protect  himself  by  stipulating  in  the  policy  "  to  pay  average 
on  each  separate  article  insured  as  if  separately  insured,"  or  "  on  each 
species  as  though  separate  interests  separately  insured  "  {Oppenheim  v. 
Fry,  1864,  3  B.  &  S.  873).  Where  the  damage  exceeds  the  required 
percentage  on  the  whole  amount,  the  assured  may  calculate  it  either 
on  the  whole  or  on  the  damaged  packages,  e.g.  where  ten  cases  are 
shipped  and  insured,  and  one  is  damaged  fifty  per  cent,  and  the  others 
only  one  per  cent,  each,  all  the  damage  may  be  recovered  {Hagedorn  v. 
Whitmore,  1816, 1  Stark.  157).  Here  the  percentage  is  calculated  either 
on  the  valuation  (if  valued)  or  insurable  value  (if  open  policy),  without 
deducting  the  premium  for  that  amount  (Arnould,  900),  as  has  been 
done  in  the  United  States  (but  Phillips  does  not  approve  it,  1790, 1791). 
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(4)  Successive  Losses. — Unless  the  policy  otherwise  provides,  the 
insurer  is  liable  for  successive  losses,  even  though  the  total  amount 
of  such  losses  may  exceed  the  sum  insured.  Where,  under  the  same 
policy,  a  partial  loss  which  has  not  been  repaired  or  made  good  is 
followed  by  a  total  loss,  the  assured  can  only  recover  for  the  total  loss, 
unless  anything  further  is  recoverable  under  the  "sue  and  labour'* 
clause  (M.  I.  A.,  s.  77;  Livie  v.  Janson,  1810,  12  East,  648;  11  li.  K. 
513,  partial  loss  by  stranding,  followed  by  total  loss  by  condemnation); 
but  this  rule  does  not  extend  outside  the  scope  of  one  policy ;  and  a 
partial  unrepaired  loss  may  be  recovered  under  one  policy  and  a  total 
loss  under  another  {Lidgett  v.  Secretan,  1871,  L.  E.  6  C.  P.  616).  Where 
a  ship  insured  by  a  valued  time  policy  was  a  constructive  total  loss  by 
sea  damage  when  the  policy  attached  on  her  a  total  subsequent  loss  was 
held  recoverable  {Barker  v.  Janson,  1868,  L.  E.  3  C.  P.  303);  and  a  ship 
insured  by  a  valued  policy  against  fire  only,  and  becoming  a  total  loss 
by  stranding,  and  while  stranded  being  burnt,  is  a  loss  under  the  policy 
against  ^iQ{Woodside  v.  Glohe  A.  (7.,  [1896]  1  Q.  B.  105). 

Under  a  time  policy  payment  on  account  without  prejudice  made 
by  underwriters  by  mistake  for  repairs  (a  particular  average  loss)  was 
recovered  by  them  in  paying  for  a  subsequent  total  loss,  and  they  were 
held  not  liable  to  repay  the  cost  of  those  repairs  paid  for  by  funds  in 
the  nature  of  bottomry  raised  in  a  foreign  port  {The  Dora  Forster, 
[1900]  P.  241).  But  where  a  ship  becomes  a  constructive  total  loss 
after  incurring  salvage  expenses  which  have  been  paid  by  the  under- 
writers, the  underwriters  cannot  deduct  what  they  have  paid  for  the 
salvage  though  policy  endorsed  "claim  settled  on  account  without 
prejudice,"  from  the  payment  for  a  total  loss  because  assured  was  not 
consulted  {Buchanan  v.  London  and  Provincial  J.  C,  1895,  65  L.  T. 
Q.  B.  92). 

Where  a  partial  loss  has  been  repaired,  the  assured  may  recover 
for  it  from  the  underwriter  though  a  total  loss  afterwards  happen 
{Cheminant  v.  Pearson,  1812,  4  Taun.  367;  Stevjart  v.  Steele,  1842, 
11  L.  J.  C.  P.  155). 

(5)  Sue  and  Labour  Clause. — There  is  an  obligation  in  all  cases  on  the 
assured  and  his  agents  to  take  all  reasonable  measures  for  the  purpose 
of  averting  or  minimising  a  loss  (M.  I.  A.,  s.  78  (4)),  e.g.  landing  and 
reconditioning  damaged  cargo  if  necessary  {Notara  v.  Henderson,  1872, 
L.  E.  5  Q.  B.  346) ;  but  for  this  he  can  generally  claim  reimbursement 
under  the  "  sue  and  labour "  clause  on  the  sale  mentioned  at  p.  232, 
above.  This  clause  in  a  policy  of  insurance  is  a  supplementary  contract 
to  the  policy,  and  the  assured  can  recover  from  the  insurer  any  expenses 
properly  incurred  under  it  although  the  underwriter  has  paid  for  a  total 
loss,  or  the  interest  has  been  warranted  free  from  particular  average, 
either  generally  or  under  a  certain  percentage  (M.  I.  A.,  s.  78  (1)).  For 
the  form  of  the  "  sue  and  labour  "  clause,  see  the  Lloyd's  policy  above. 
The  clause  may,  however,  be  inapplical3le  to  the  insurance  actually 
effected  by  the  policy  and  be  no  part  of  the  contract  {Cuiiard  S.  S.  Co, 
V.  Marte7i,  [1902]  2  K.  B.  624;  [1903]  2  K.  B.  511,  policy  against 
liability  of  any  kind  owing  to  omission  of  negligence  clause  from  the 
contract  of  carriage  of  cargo).  Under  this  clause  the  underwriter  is 
only  liable  for  the  expenses  of  "  suing  and  labouring  "  by  the  "  assured, 
his  factors,  servants,  and  assigns,"  and  the  reinsurer  is  thus  not  liable 
under  a  reinsurance  policy  for  such  work  done  by  the  insured's  servants 
{Uzielli  V.  Boston  M.  I.  C,  1885,  15  Q.  B.  D.  11),  nor  (under  this  clause) 
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for  general  average  losses,  or  contributions,  or  salvage  charges  (M.  I.  A., 
8.  78  (2);  AitcUson  v.  Lohre,  1879,  4  App.  Cas.  755).  By  the  "waiver" 
clause  (see  above),  no  acts  of  the  insurer  or  insured  in  recovering, 
saving  and  preserving  the  property  defeat  the  right  of  the  assured  to 
abandon. 

Expenses  incurred  for  the  purpose  of  averting  or  diminishing  any 
loss  not  covered  by  the  policy  are  not  recoverable  under  the  "sue 
and  labour "  clause  (M.  I.  A.,  s.  78  (3)),  e.g.  under  policy  on  iron  rails 
f.  p.  a.,  there  being  no  risk  of  total  loss,  extra  freight  of  necessary  tran- 
shipment is  not  recoverable  {Great  Indian  and  PeniTisular  R.  C.  v. 
Saunders,  1861,  30  L.  J.  Q.  B.  218) ;  and  a  similar  decision  was  given 
in  similar  circumstances  under  a  similar  policy  on  bacon  f.  p.  a.  {Booth 
V.  Gair,  1863,  15  C.  B.  N.  S.  291).  But  under  a  policy  "on  chartered 
freight  warranted  f.  p.  a.,"  where  a  guano  cargo  had  to  be  transhipped 
owing  to  the  disabling  of  the  ship,  it  was  held  that  the  expenses  of 
transhipment,  landing,  warehousing,  and  reloading  the  cargo  were 
recoverable  under  this  clause,  for  there  would  have  been  a  total  loss 
of  freight  if  the  cargo  had  not  been  transhipped  {Kidston  v.  Empire 
M.  I.  C,  1866,  L.  R.  1  C.  P.  535,  Willes,  J.) ;  and  under  a  policy  on  live 
cattle  against  all  risks,  including  mortality,  where  the  ship,  owing  to  a 
breakdown  of  machinery,  had  to  put  into  a  port  of  distress  for  repair, 
the  expense  of  extra  fodder  for  the  cattle  there  was  held  recoverable,  as 
necessary  to  prevent  a  total  loss  of  the  cattle  {The  Pomeranian,  [1895] 
P.  349).  The  expense  must  be  shown  to  be  proper  and  necessary,  or 
it  will  be  disallowed.  Thus,  under  a  policy  on  freight,  where  the  ship 
stranded  and  the  cargo  had  to  be  transhipped,  the  expense  of  forwarding 
it  by  rail  to  its  destination,  at  a  cost  of  £200,  was  not  allowed  to  be 
recovered,  as  it  was  shown  that  it  could  have  been  transhipped  at  a  cost 
of  £70  {Lee  v.  Southern  I.  C,  1870,  L.  R.  5  C.  P.  397). 

(6)  Liabilities  to  Third  Persons. — ^Where  the  assured  effects  an  insur- 
ance in  express  terms  against  any  liability  to  a  third  party,  the  measure 
of  indemnity  (subject  as  above)  is  the  amount  paid  or  payable  by  him 
to  such  third  person  in  respect  of  such  liability  (M.  I.  A.,  s.  74). 
Instances  of  such  liabilities  have  been  given  under  the  head  of  Insurable 
Interest. 

Where  there  has  been  a  loss  in  respect  of  any  subject-matter  not 
expressly  provided  for  in  the  Act,  the  measure  of  indemnity  is  to  be 
ascertained  as  nearly  as  may  be  in  accordance  with  its  provisions,  so  far 
as  they  are  applicable  to  the  particular  case ;  and  these  provisions  do  not 
affect  the  rules  relating  to  double  insurance,  nor  do  they  prohibit  the 
insurer  from  disproving  interest  in  whole  or  in  part,  or  from  showing 
that  at  the  time  of  loss  the  whole  or  part  of  the  subject-matter  insured 
was  not  at  risk  under  the  policy  (M.  I,  A.,  s.  75 ;  and  see  The  Main, 
tl894]  P.  320). 


XIV.  Rights  of  Parties  under  the  Policy. 

(1)  tiights  of  Assured. — Under  the  policy  the  assured  is  entitled  to 
recover  for  losses  to  the  subject  of  insurance,  as  has  been  already 
described;  but  in  addition  thereto,  owing  to  the  fact  that  the  policy 
is  a  contract  of  indemnity  only,  he  may  be  entitled  to  returns  of 
premium,  and  for  these  the  underwriter  is  directly  liable  to  him. 

Returns  of  premium  may  be  claimed  either  by  stipulation  to  that 
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effect  in  the  policy,  e.g.  on  the  happening  of  a  particular  event  (M.  I.  A., 
s.  83),  or  because  the  consideration  for  the  premium  wholly  or  partly 
fails  by  no  risk,  or  only  part  of  the  risk,  being  run  {ibid.,  s.  84 ;  so  Gorsedd 
V.  Forbes,  1900,  16  T.  L.  R.  566,  under  a  twelve  months'  policy  premium 
to  be  returned ;  "  should  ship  be  employed  in  Eastern  trade  during  wliole 
currency  of  policy,"  premium  is  returnable  upon  loss).  In  the  former 
case  the  chief  reported  examples  are  supplied  by  policies  on  war  risks, 
e.g.  return  of  premium  to  be  made  if  ship  sails  with  convoy  and  arrives 
{Simonds  v.  Boydell,  1779,  1  Doug.  270;  Aquilar  v.  Rogers,  1797,  7  T.  R. 
421 ;  4  R.  R.  478).  Under  such  a  stipulation,  if  the  ship  were  captured 
after  arrival  the  assured  was  still  held  entitled  to  a  return  of  premium, 
as  well  as  the  whole  insurance  for  a  total  loss  {Horncastle  v.  Haworth^ 
1806,  Marsh.  539);  and  "arrival "  may  mean  arrival  at  the  final  port  of 
destination,  though  there  are  several  stipulations  for  return  of  different 
portions  of  premium  in  respect  of  different  parts  of  the  voyage,  e.g.  ship 
insured  "at  and  from  Lisbon  to  Cadiz,  and  thence  to  Flushing,  at  a 
premium  of  20  guineas  per  cent,  to  return  8  guineas  if  she  sailed  with 
convoy  from  Cadiz  for  England,  and  2  guineas  more  for  convoy  from 
England  to  Flushing,  or  10  guineas  if  ship  sailed  with  convoy  for  voyage 
and  arrived,"  was  captured  while  going  from  England  to  Flushing,*^  and 
it  was  held  that  no  return  of  the  8  per  cent,  could  be  made  (Kellner  v. 
Ze  Mesurier,  1803,  4  East,  396  ;  7  R.  R.  581,  ship  lost  before  arrival  by 
s.  peril  not  insured  against) ;  but  this  depends  on  the  wording  of  the 
policy  (Leevin  v.  Cormac,  1811,  4  Taun.  483 ;  13  R.  R.  654).  A  stipula- 
tion for  a  return  of  premium  "  for  arrival "  is  similarly  construed  (Dal- 
gleish  v.  Brooke,  1812,  15  East,  295 ;  13  R.  R.  476,  ship  being  lost  on 
arrival  by  a  peril  not  insured  against,  return  allowed).  Other  such 
stipulations  are  to  make  a  return  "  if  ship  sails  with  convoy "  (see 
Langhorny.  Allnutt,  1812,  4  Taun.  510  ;  13  R.  R.  663 ;  Meyer  v.  Gregsorty 

1784,  Marsh.  528  ;  Aitdley  v.  Duff,  1800,  2  Bos.  &  Pul.  Ill ;'  5  R.  R.  549) ; 
or  "  if  ship  is  sold  or  laid  up,"  which  has  been  held  to  mean  a  permanent 
laying-up  {Hunter  v.  Wright,  1830, 10  Barn.  &  Cress.  714) ;  or  "  to  return 
20s.  per  cent,  if  risk  ends  at  Emden  or  in  United  Kingdom  "  {lonides  v. 
Harford,  1859,  29  L.  J.  Ex.  36).  The  former  practice  of  allowing  the 
underwriter  J  per  cent.,  unless  the  contrary  be  expressly  stipulated 
where  the  premium  is  returnable  in  whole  or  in  part,  is  now  obsolete 
in  England  (Arnould,  1267). 

In  the  second  case  there  are  two  general  rules — {a)  The  premium 
is  returnable  to  the  assured  if  the  consideration  for  it  wholly  fails,  and 
there  has  been  no  fraud  or  illegality  on  the  part  of  the  assured  or  his 
agents  (M.  I.  A.,  s.  84  (1);  Tyrie  v.  Fletcher,  1777,  2  Cowp.  666).  Fraud 
by  the  assured  prevents  the  premium  being  returned  (Tyler  v.  Hoi-ne, 

1785,  and  Chapman  v.  Fraser,  1793,  Marsh.  525);  but  mere  misrepre- 
sentation without  fraud  by  him  does  not,  if  the  risk  has  never  attached 
{Frise  v.  Parldnson,  1812,  4  Taun.   639;  13   R.  R.  710;  Anderson  v. 

Thornton,  1853,  8  Ex.  Rep.  425).  Illegality  by  the  assured,  i.e.  making 
an  illegal  policy,  or  a  policy  on  an  illegal  adventure,  prevents  tlie 
premium  being  recovered,  unless  the  contract  is  executory  only,  i.e.  the 
risk  has  never  attached,  and  the  assured,  by  formal  notice  to  the  under- 
writers, renounces  his  contract  {Lowry  v.  Bourdieu,  1780,  2  Doug.  468, 
Buller,  J.,  followed  in  Tajypendcn  v.  Randall,  1801,  2  Bos.  &  Pul.  467; 
5  R.  R.  662;  Auhert  v.  Walsh,  1810,  3  Taun.  277;  12  R.  R.  651;  and 
Palyart  v.  Leckie,  1816,  6  M.  &  S.  290;  18  R.  R.  381);  but  if  the  risk 
Jias  begun  (whether  a  loss  has  taken  place  or  not)  or  has  ended  under  an 
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illegal  policy,  the  premium  cannot  be  recovered  back  {Andr4  v.  Fletcher^ 
1789,  3  T.  R  266;  1  R.  R.  701;  Vandyck  v.  Hewitt,  1900,  1  East,  96; 
5  R.  R.  516 ;  Lowry  v.  Bourdieu,  above).  Illegality  is  not  excused  by 
ignorance  of  law  (Monck  v.  Abel,  1802,  3  Bos.  &  Pul.  35 ;  Lubbock  v.  Fotts, 
1806,  7  East,  449),  but  it  is  by  ignorance  of  fact  (Oo7n  v.  Bruce,  1810, 
12  East,  225;  11  R.  R.  367;  Henry  v.  Staniforth,  1815,  4  Camp.  270; 
17  R.  R.  293);  but  if  the  assured  knows  that  a  necessary  legal  condition 
is  not  complied  with  when  the  risk  attaches,  although  he  makes  it  good 
as  soon  as  possible,  he  cannot  recover  the  premium  (Cowie  v.  Barber, 

1815,  4  M.  &  S.  16;  16  R.  R.  368). 

{h)  Where  the  consideration  for  the  payment  of  the  premium  is 
apportionable,  and  there  is  a  total  failure  of  any  apportionable  part  of 
the  consideration,  a  proportionate  part  of  the  premium  is,  under  the  same 
conditions  as  above,  returnable  to  the  assured  (M.  I.  A.,  s.  84  (2)) ;  and 
such  apportionment  may  be  sanctioned  by  usage  if  not  by  the  contract 
{Stevenson  v.  Snow,  1761,  3  Burr.  1237 ;  Meyer  v.  Gregory,  1784,  3  Doug. 
402;  Gale  v.  Machell,  1784,  Marsh.  529,  decisions  of  Lord  Mansfield). 
If,  however,  the  risk  under  the  contract  is  entire  and  indivisible,  even 
though  an  event  may  happen  directly  after  the  risk  begins  which  ends 
the  contract,  there  can  be  no  return  of  premium  {Tyrie  v.  Fletcher,  Vl^*l, 
2  Cowp.  666,  Lord  Mansfield;  Bermon  v.  Woodbridge,  1781,  2  Doug. 
781,  ibid.);  and  under  an  "at  and  from"  policy,  if  the  vessel  is  lost  in 
port,  or  if,  though  she  has  sailed  thence  in  an  unseaworthy  condition, 
she  was  seaworthy  there,  the  premium  is  not  returnable  {Moses  v.  Fratt, 

1816,  4  Camp.  297;  16  R.  R.  794;  Annen  v.  Woodman,  1810,  3  Taun. 
299;  12  R.  R.  663);  and  if  a  ship  deviates,  as  this  does  not  vitiate  the 
policy  ab  initio,  no  return  of  premium  can  be  demanded  {Hogg  v.  Horner, 
1797,  Park,  475;  Tait  v.  Levi,  1811,  14  East,  481;  13  R.  R.  289).  In 
policies  for  time,  or  at  one  entire  premium,  the  risk  is  entire ;  and  if 
a  gross  sum  be  specified  as  premium,  it  makes  no  difference  that  it  is 
expressed  in  the  policy  to  be  at  so  much  per  cent,  per  month,  for  this 
does  not  make  it  a  monthly  insurance  {Lorraine  v.  Tomlinson,  1781, 
2  Doug.  585). 

The  following  are  illustrations  of  the  two  general  preceding  rules : — 
Where  the  policy  is  void  or  is  avoided  by  the  insurer  as  from  the 
beginning  of  the  risk  {ab  initio),  the  premium  is  returnable,  provided 
that  there  has  been  no  fraud  or  illegality  on  the  part  of  the  assured; 
but  if  the  risk  is  not  apportionable  and  has  once  attached,  the  premium 
is  not  returnable  (M.  I.  A.,  s.  84  (3)  {a)),  e.g.  it  is  returnable  on  breach 
of  warranty  of  seaworthiness,  neutrality,  being  in  port  on  a  certain  day, 
or  sailing  with  convoy  (Arnould,  1256).  But  if  the  policy  be  avoided 
by  the  act  of  the  assured,  but  not  ab  initio,  e.g.  as  in  deviation,  and  the 
risk  is  entire,  there  is  no  return  of  premium  {Hogg  v.  Horner,  ante),  nor 
is  there  if  the  policy  be  avoided  by  the  act  of  the  assured  in  altering  it 
materially  after  subscription  without  the  underwriter's  assent  {Langhom 
V.  Cologan,  1812,  4  Taun.  329 ;  13  R.  R.  613). 

Where  the  thing  insured,  or  part  of  it,  has  never  been  imperilled,  the 
premium^  or,  as  the  case  may  be,  a  proportionate  part  of  it,  is  returnable ; 
except  that  under  a  policy  "lost  or  not  lost"  {q.v.),  where  the  thing 
insured  has  arrived  safely  when  the  contract  is  concluded,  the  premium 
is  not  returnable  unless  at  that  time  the  insurer  knew  of  that  safe 
arrival  (M.  I.  A.,  s.  84  (3)  {b)).  In  the  former  case  the  return  of 
premium  is  said  to  be  made  for  no  risk  or  short  interest ;  for  the  under- 
writer would  never  have  been  liable  to  pay  the  full  insurance,  the  risk. 
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or  all  of  it,  not  being  run  (Arnould,  1257).  In  the  latter  case,  unless 
the  underwriter  knows  of  the  safe  arrival  of  the  ship,  the  premium  must 
be  paid,  or  if  paid  is  not  returnable  {Bradford  v.  Symorulson,  1881, 
7  Q.  B.  D.  456) ;  but  if  he  does  know,  his  fraud  avoids  the  policy  and 
makes  the  premium  returnable  {Carter  v.  Boehm,  1766,  1  Black.  (W.) 
593);  and  misrepresentation  by  him  will  have  the  same  effect  {Duffell 
V.  Wilson,  1808,  1  Camp.  401). 

Where  the  assured  has  no  interest  throughout  the  currency  of  the 
risk,  the  premium  is  returnable  unless  the  policy  be  a  gaming  or  wager- 
ing one  (M.  I.  A.,  s.  84  (3)  (c)) ;  thus  it  is  returnable,  if  the  want  of 
interest  be  due  to  an  innocent  cause,  e.g.  mistake  {Martin  v.  Sitwell^ 
1691,  1  Show.  156),  or  misdescription,  which  avoids  the  policy  {Rohert- 
son  V.  United  I.  C,  1801,  2  Johns.  Cas.  N.  Y.  250,  U.  S.);  but  in  a 
gaming  or  wagering  policy  the  premium  is  not  recoverable  {Allkins 
V.  Jii'pe,  below).  Where  the  assured  has  a  defeasible  interest  which  is 
terminated  during  the  currency  of  the  risk,  the  premium  is  not  return- 
able (M.  I.  A.,  s.  84  (3)  {d)),  e.g.  captors  {Boehm  v.  Bell,  8  T.  R.  154; 
4  E.  R.  620).  But  where  the  risk  is  ended,  by  the  ship  arriving  safely, 
it  is  too  late  then  for  the  assured  to  claim  a  return  on  the  ground  of 
there  having  been  no  insurable  interest  {M'Culloch  v.  Eoi/.  Ex.  A.  C, 
3  Camp.  406  ;  14  R.  R.  765).  Where  the  assured  has  over-insured  under 
an  unvalued  policy,  a  proportionate  part  of  the  premium  is  returnable 
(M.  I.  A.,  s.  84  (3)  {e))\  and  all  the  underwriters  contribute  rateably 
to  such  return  (Marsh.  516),  for  they  would  never  have  been  liable  for 
more  than  the  insurable  value  of  the  thing  insured.  Where  the  assured 
has  over-insured  by  double  insurance,  a  proportionate  part  of  the  several 
premiums  is  returnable,  but  if  the  several  policies  are  made  at  different 
times,  and  any  earlier  policy  has  at  any  time  borne  the  entire  risk,  or  if 
a  claim  has  been  paid  on  the  policy  in  respect  of  the  full  sum  insured 
thereby,  no  premium  is  returnable  in  respect  of  that  policy,  and  when 
the  double  insurance  is  effected  knowingly  by  the  assured  no  premium 
is  returnable  (M.  I.  A.,  s.  84  (3)  (/);  Fish  v.  Masterman,  1841,  8  Mee.  & 
W.  165).  Where  the  premium  or  part  of  it  is  returnable  under  the 
provisions  of  the  Act,  if  already  paid  it  may  be  recovered  from  the 
insurer,  if  unpaid  it  may  be  retained  by  the  assured  or  his  agent 
(M.  I.  A.,  s.  82). 

(2)  Rights  of  Underwriter. — The  underwriter  is  entitled  under  the 
policy  to  the  premium  for  which  he  undertakes  the  risk ;  for  this  is  the 
consideration  for  the  contract ;  and  unless  otherwise  agreed,  the  duty  of 
the  assured  or  his  agent  to  pay  the  premium,  and  the  duty  of  the  insurer 
to  issue  the  policy  to  the  assured  or  his  agent,  are  concurrent  conditions, 
and  the  insurer  is  not  bound  to  issue  the  policy  until  payment  or  tender 
of  the  premium  (M.  I.  A.,  s.  52).  In  practice,  policies  are  always  effected 
through  brokers  (see  Broker  (Insurance))  ;  and  unless  otherwise  agreed, 
where  a  policy  is  effected  on  behalf  of  the  assured  by  a  broker,  the 
broker  is  directly  responsible  to  the  insurer  for  the  premium,  and  the 
insurer  to  the  assured  for  the  amount  which  may  be  payable  in  respect 
of  losses  or  returnable  premium  {ihid.,  s.  53  (1));  and  the  broker  has  as 
against  the  assured  a  lien  on  the  policy  for  the  amount  of  the  premium 
and  his  charges  in  respect  of  effecting  the  policy ;  and  where  he  has  also 
dealt  with  the  person  who  employs  him  as  a  principal  he  has  also  a  lien 
on  the  policy  in  respect  of  any  balance  or  any  insurance  account  which 
may  be  due  to  him  from  such  person,  unless  when  the  debt  was  incurred 
he  had  reason   to  believe  that  such  person   was  only  an  agent  {ihid,^ 
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8.  53  (2)).  Where  a  marine  policy  effected  on  behalf  of  the  assured  by 
a  broker  acknowledges  the  receipt  of  the  premium,  such  acknowledg- 
ment is,  in  the  absence  of  fraud,  conclusive  as  between  the  insurer  and 
assured,  but  not  as  between  the  insurer  and  the  broker  (M.  I.  A.,  s.  54). 
Whether  the  underwriter  has  actually  received  the  premium  or  not,  the 
insurer  cannot  sue  the  assured  for  unpaid  premiums,  or  set  off  such 
premiums  in  an  action  by  the  assured  against  him  on  the  policy  {Dalzell 
V.  Mair,  1808,  1  Camp.  532;  De  Gaminde  v.  Pigou,  1812,  4  Taun.  246; 
Anderson  v.  Thornton,  1853,  8  Ex.  Rep.  425) ;  and  this  rule  extends  to 
policies  in  which  the  assured  promises  to  pay  the  premium  ( Universo 
I.  C.  of  Milan  v.  Merchants  M.  I.  C,  [1897]  1  Q.  B.  205).  But  if  fraud 
by  the  assured  be  proved,  or  collusion  between  him  and  the  broker  in 
their  dealings  with  the  underwriter,  this  acknowledgment  is  not  binding 
{Fry  V.  Bell,  1811,  3  Taun.  493 ;  12  R.  R.  691 ;  Mavor  v.  Simeon,  1810, 
iUd.  497). 

In  addition  to  the  premium,  as  already  seen,  the  underwriter  is 
entitled,  on  abandonment  being  made  to  him  by  the  assured,  to  the 
salvage  of  the  thing  insured,  and  to  have  all  the  rights  of  the  assured 
in  regard  to  it. 

He  is  also  entitled  to  a  similar  right  on  paying  for  a  total  loss  of  the 
thing  insured  (M.  I.  A.,  s.  79  (1);  King  v.  Victoria  I.  C,  [1896]  A.  C. 
250).  Thus  any  salvage  which  is  recovered  after  payment  belongs  to 
him  and  not  to  the  assured,  e.g.  any  compensation  made  by  the  Govern- 
ment of  the  assured  for  loss  by  capture  of  his  property  passes  to  the 
underwriter  {Randal  v.  Cockran,  1748,  1  Ves.  98  ;  27  E.  R.  916,  proceeds 
of  Spanish  ships  distributed  to  British  shipowners  whose  ships  had 
been  captured ;  so  in  United  States,  Grade  v.  iV.  y.  /.  (7.,  1811,  8  Johns. 
N.  Y.  237);  but  if  such  compensation  be  made  by  a  Government  to 
the  assured  for  an  express  object,  e.g.  supplementing  the  sums  paid  by 
insurers  to  assured  not  fully  insured,  the  underwriters  have  no  title  to 
it,  though  they  may  have  paid  for  total  losses  in  respect  of  which  that 
compensation  is  made  {Burnand  v.  Rodocanachi,  1882,  7  App.  Cas.  333, 
Alabama  claims  and  American  underwriters ;  and  see  Stearns  v.  Village 
Main  Reef  Gold  Mining  Co.,  1905,  10  C.  C.  89).  Similarly,  if  the  under- 
writers by  their  act  do  not  take  to  the  interest  insured  on  which  they 
have  paid  a  total  loss,  any  salvage  or  compensation  coming  to  the  hands 
of  the  assured  can  be  retained  by  them,  e.g.  if  underwriters  on  captured 
cargo  compromise  the  claim  and  do  not  accept  abandonment  {Blaaitwpot 
V.  Da  Costa,  1750,  1  Eden,  130  ;  28  E.  R.  633 ;  Brooks  v.  MBomull, 
1835,  1  Y.  &  C.  500).  An  underwriter  cannot  assert  a  right  to  damages 
against  a  wrong-doer  which  his  assured  could  not  {Simpson  v.  Thom^ison, 
1877,  3  App.  Cas.  279) ;  thus  in  case  of  a  collision  between  two  ships 
belonging  to  the  same  owner,  the  underwriters  who  have  paid  on  one 
cannot  claim  to  prove  against  the  statutory  fund  of  the  other,  for  their 
assured  could  not  prove  against  himself.  If  the  thing  insured  be 
recovered,  after  payment  for  a  total  loss,  the  underwriter  cannot  reclaim 
the  loss  from  the  assured,  but  is  merely  entitled  to  the  thing  saved,  or 
its  value  ^fter  deducting  the  expenses  of  saving  it  {Da  Costa  v.  Firth, 
1766,  4  Burr.  1966).  There  can  be  salvage  of  profits,  as  well  as  any 
other  interest  {Mm^timer  v.  Broadwood,  1869,  20  L.  T.  N.  S.  398 ;  AllMns 
V.  Ju27e,  1877,  2  C.  P.  D.  375,  387).  The  underwriter  can  also,  though 
he  pays  for  a  total  loss,  refuse  to  take  to  the  salvage  insured,  and  incur 
liabilities  in  connection  with  it  (see  Hakbouks). 

Where  the  insurer  pays  for  a  partial  loss,  the  thing  insured,  or  what 
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remains  of  it,  does  not  vest  in  him,  but  he  is  thereupon  subrogated  to  all 
rights  and  remedies  of  the  assured  in  and  in  respect  of  the  thing  insured 
as  from  the  time  of  loss,  in  so  far  as  the  assured  has  been  indemnified 
by  such  payment  for  the  loss  (M.  I.  A.,  s.  79  (2)) ;  if  a  fourth  part  of  the 
thing  insured  is  restored,  and  the  underwriter  has  paid  for  three-quarters 
of  its  value  in  the  policy,  he  has  no  right  against  the  part  restored,  though 
the  assured  thereby  recover  more  than  the  amount  of  the  insurance 
(Tunno  v.  Edwards,  1810, 12  East,  488  ;  11  R.  R.  458  ;  Goldsmid  v.  Gillies, 
1813,  4  Taun.  803 ;  14  R.  R.  671).  Where  the  assured  has  over-insured 
by  double  insurance,  each  insurer  is  bound,  as  between  himself  and  the 
other  insurers,  to  contribute  rateably  to  the  loss  in  proportion  to  the 
amount  for  which  he  is  liable  under  his  contract;  if  any  insurer  pays 
more  than  his  proportion  of  the  loss,  he  is  entitled  to  maintain  an  action 
for  contribution  against  the  other  insurers,  and  is  entitled  to  the  like 
remedies  as  a  surety  who  has  paid  more  than  his  proportion  of  the  debt 
(M.  I.  A.,  s.  80 ;  see  Douhle  Insurance,  above). 

Where  the  assured  is  insured  for  an  amount  less  than  the  insurable 
value,  or  in  the  case  of  a  valued  policy  for  an  amount  less  than  the 
policy  valuation,  he  is  deemed  to  be  his  own  insurer  in  respect  of  the 
uninsured  balance  (M.  I.  A.,  s.  81 ;  and  see  The  Village  Girl,  1906,  22 
T.  L.  R.  475;  Duus  Brown  v.  Binning,  1906,11  C.  C.  190;  De  Hart 
and  Simey,  92). 

(3)  Adjustment. — When  the  losses  due  under  a  policy  are  settled, 
whether  total  or  partial,  the  policy  is  said  to  be  adjusted ;  and  the 
settlement  of  the  claims  under  it  is  called  an  adjustment.  When  the 
indemnity  due  to  the  assured,  and  the  proportion  thereof  to  be  borne 
by  each  underwriter  has  been  ascertained,  in  practice,  by  the  usage 
at  Lloyd's,  the  policy  is  indorsed,  "  Adjusted  the  loss  on  this  policy 
at  £  per  cent.,"  or  to  a  similar  effect ;  it  is  then  taken  round  to 

the  underwriters,  who  initial  the  memorandum  and  strike  through  their 
subscription  at  the  foot  of  the  policy ;  and  the  loss  is  payable  four  or 
six  weeks  afterwards.  The  amount  is  then  debited  by  the  broker  to  the 
underwriter,  the  initialing  of  the  memorandum  is  struck  through,  and 
the  loss  is  then  "struck  off"  or  settled  in  account.  As  between  the 
broker  and  the  underwriter,  the  account  is  thereby  closed ;  but  as 
between  the  assured  and  the  underwriter,  this  "striking  off"  does  not 
discharge  the  latter's  liability  under  the  policy,  unless  {a)  he  pays  the 
amount  of  the  loss  or  return  of  premium  in  money  to  the  broker,  who 
has  the  policy  in  his  hands  {Scott  v.  Irving,  1830,  1  Barn.  &  Adol.  605; 
35  R.  R.  396);  or  {h)  unless  the  assured  assents  to  adjustment  according 
to  Lloyd's  usage  (Bartlett  v.  Pentland,  1830,  10  Barn.  &  Cress.  770;  34 
R.  R.  560);  or  (c)  can  reasonably  be  presumed  to  have  acquiesced  in 
that  method  of  adjustment  {Sweeting  v.  Pearce,  1859,  9  C.  B.  N.  S.  534; 
Stewart  v.  Aherdein,  1838,  4  Mee.  &  W.  211;  51  R.  R.  536;  Gihson  v. 
Winter,  1833,  5  Barn.  &  Adol.  96;  39  R.  R.  411;  Macfarlane  v.  Gian- 
nocapoulo,  1858,  3  H.  &  N.  860 ;  and  see  Broker  (Insurance)). 

The  effect  of  an  adjustment  is  not,  however,  to  prevent  the  under- 
writer, who  has  not  paid,  from  making  any  defence  (although  aware 
when  he  signed  the  adjustment  of  the  facts  on  which  he  bases  that 
defence)  denying  his  liability  under  the  policy  on  the  ground  of  any 
misconception  of  law  or  fact  {Rogers  v.  May  lor,  1790,  De  Gan-on  v. 
Galbraith,  1795,  Park,  194;  Herbert  v.  Champion,  1807,  1  Camp.  134;  10 
R.  R.  657;  Shepherd  v.  Chewier,  1808,  ibid.  274;  10  R.  R.  681).  But 
actual  payment,  though  made  in  ignorance  of  law,  still,  if  made  with 
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full  knowledge  of  all  the  circumstances,  prevents  the  money  being 
recovered  {Bilhie  v.  Lumley,  1802,  2  East,  469 ;  6  R.  R.  479 ;  May  v. 
Christie,  1815,  Holt,  67;  17  R.  R.  608,  return  of  premium),  unless  fraud 
or  mistake  be  proved  {Reijner  v.  Hall,  1813,  4  Taun.  725 ;  14  R.  R.  650; 
Herbert  v.  Champion,  above),  when  the  money  is  recoverable  either  from 
the  assured  or  the  broker,  whichever  has  possession  of  it  {Buller  v. 
Harrison,  1777,  2  Cowp.  565;  Cox  v.  Prentice,  1815,  3  M.  &  S.  344;  16 
R.  R.  288 ;  Holland  v.  Russell,  1861,  1  B.  &  S.  424).  Salvage  losses  are 
adjusted  by  the  underwriters,  on  abandonment,  paying  the  full  insurance 
and  then  having  the  salvage  transferred  to  them ;  but  if  no  abandonment 
takes  place,  the  underwriters  generally  agree  for  payment  on  account  of 
the  probable  difference  between  the  insurance  and  the  net  salvage ;  and 
if  the  actual  difference  is  more,  they  afterwards  pay  the  balance ;  while 
if  it  be  less,  the  assured  repays  the  excess  (Arnould,  1224;  Gammon  v. 
Beverleij,  1817,  1  Moore,  563;  Russell  v.  Dunskey,  1821,  6  iUd.  233);  and 
this  principle  may  be  adopted,  in  adjusting  a  partial  loss,  where  the  ship 
is  disabled  from  continuing  her  voyage  at  a  port  of  distress,  and  the 
cargo  is  sold  there  {Hardy  v.  Innes,  1821,  6  ibid.  574;  23  R.  R.  630). 


XV.  Assignment  of  Policy. 

A  marine  policy  is  assignable,  unless  it  contains  terms  expressly  pro- 
hibiting assignment,  both  by  the  language  of  the  policy  itself  and  also 
by  statute  (M.  I.  A.,  s.  50  (1),  reproducing  1868,  31  &  32  Vict.  c.  86), 
recognising  the  custom  of  merchants  to  that  effect  {e.g.  Laurie  v. 
Hartlepool  T.  I.  A.  v.  David,  1899,4  C.  C.  322,  assignment  of  policy  pro- 
hibited except  on  conditions  held  good) ;  and  the  fact  of  the  underwriter 
not  assenting  to  the  transfer  of  the  property  insured,  or  the  assignment 
of  the  policy,  is  immaterial  {Sparkes  v.  Marshall,  1836,  2  Bing.  N.  C.  761 ; 
42  R.  R.  725) ;  and  assignment  may  be  made  either  before  or  after  loss 
(M.  I.  A.,  s.  50  (1)).  "Where  a  policy  has  been  assigned  so  as  to  pass  the 
beneficial  interest  in  such  policy,  the  assignee  of  the  policy  is  entitled  to 
sue  thereon  in  his  own  name ;  and  the  defendant  is  entitled  to  make  any 
defence  arising  out  of  the  contract  which  he  would  have  been  entitled  to 
make  if  the  action  had  been  brought  in  the  name  of  the  person  by  or  on 
behalf  of  whom  the  policy  was  effected  (M.  I.  A.,  s.  50  (2),  reproducing 
31  &  32  Vict.  c.  6,  ss.  1  and  2;  Lloyd  v.  Fleming,  1872,  L.  R.  7  Q.  B. 
299) ;  but  the  assignee  may  now,  as  formerly  he  was  obliged,  sue  in  the 
name  of  the  assignor  {Gibson  v.  Winter,  1839,  5  Barn,  &  Adol.  96 ;  39 
R.  R.  411).  The  underwriter  is  placed  in  the  same  position  as  he  would 
have  had  if  sued  by  the  original  assured;  though  if  he  sets  up  an 
inequitable  defence,  e.g.  a  release  by  the  nominal  plaintiff,  the  assignee 
may  set  up  the  true  facts  in  reply  {De  Pothonier  v.  De  Mattos,  1858, 
El.  B.  &  E.  461 ;  Lyall  v.  Edioards,  1861,  6  H.  &  N.  337);  but  any  real 
defence  which  he  has  against  the  original  assured  is  good  against  the 
assignee,  e.g^  payment  by  him  to  the  broker  in  whose  name  the  policy 
was  made  out  was  held  to  discharge  the  claim  of  the  assured  in  respect 
of  the  same  matter  against  him  on  the  bankruptcy  of  the  broker  {Gibson 
v.  Winter,  above).  The  underwriter  cannot  set  ott"  a  debt  due  to  hiia 
from  the  assignor  of  the  policy,  for  the  (1868)  Act  does  not  alter  the 
statutes  of  set-off,  but  only  deals  with  procedure  {Pellas  v.  Neptune  I.  C, 
1880,  5  C.  P.  D.  34). 
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A  policy  may  be  assigned  by  indorsement  or  in  other  customary 
manner  (M.  I.  A.,  s.  50  (3));  and  a  policy  may  also  be  assigned  as  a 
chose  in  action  under  the  general  law  (Judicature  Act,  1873,  36  &  37 
Vict.  c.  66,  s.  25,  subs.  (6)) ;  but  in  that  case  notice  of  the  assignment 
to  the  person  liable  would  be  necessary,  which  is  not  required  by 
insurance  law. 

Where  the  assured  has  parted  with  or  lost  his  interest  in  the  subject- 
matter  insured,  and  has  not  before  or  at  the  time  of  so  doing  expressedly 
or  impliedly  agreed  to  assign  the  policy,  any  subsequent  assignment  of 
the  policy  is  inoperative;  except  in  the  case  of  assignment  after  loss 
(M.  I.  A.,  s.  51).  It  has  already  been  seen  under  Insurable  Interest, 
above,  that  assignment  of  the  subject-matter  does  not  carry  with  it 
assignment  of  the  policy ;  conversely,  assignment  of  the  policy  conveys 
no  right  without  assignment  of  the  property.  There  must  be  both 
assignment  of  the  subject-matter  and  assignment  of  the  policy  to  pass 
rights  under  it;  unless  the  two  go  together,  the  assignee  acquires  no 
rights  under  the  policy.  An  assignment  of  an  assured's  claim  against 
the  underwriter  after  loss  may  be  valid  though  it  does  not  in  terms 
assign  the  policy  if  the  policy  has  expired  and  only  payment  remains 
to  be  made  {Swan  v.  Maritime  L  C,  [1907]  1  K.  B.  116). 

An  agreement  to  assign  or  keep  alive  the  policy  is  equivalent  to 
an  assignment  of  it,  if  such  can  be  implied  or  is  expressed  (Delany 
V.  Stoddart,  1785,  1  T.  E.  22 ;  1  E.  E.  139);  otherwise  the  policy  is 
void  {Povjles  v.  Innes,  1843,  11  Mee.  &  W.  10;  63  E.  E.  496;  see 
North  of  England  0,  C.  C.  v.  Archangel  M.  I.  C,  1875,  L.  E.  10  Q.  B. 
249). 

An  apparent  assignment  of  the  interest,  however,  may  not  be  so  in 
reality,  but  only  a  security  {Alston  v.  Campbell,  1779,  4  Bro.  P.  C.  476 ; 
2  E.  E.  325,  bill  of  sale  of  ship;  Hibbert  v.  Carter,  1787,  1  T.  E.  745; 
1  E.  E.  388,  pledge  of  bill  of  lading) ;  and  the  assured's  interest  will 
continue. 

Where  a  floating  cargo  {i.e.  one  at  sea)  is  sold  in  London,  it  is  usually 
sold  on  "  London  Floating  Conditions,"  which  comprise  the  delivery  to 
the  purchaser  of  any  policies  or  cargo  on  the  understanding  that  it  is 
insured  to  the  full  value,  and  the  price  includes  the  cost  of  the  insur- 
ance charges  (Arnould,  181).  In  a  sale  on  these  conditions,  inchiding 
"  freight  and  insurance  to  any  safe  port  in  United  Kingdom,  payment 
cash  in  London  in  exchange  for  shipping  documents,"  these  latter,  which 
comprised  charter-party,  bill  of  lading,  and  policy  for  the  value  of  cargo 
without  the  freight  it  would  have  to  pay,  were  held  sufficient  {Tanvaco 
V.  Lucas,  1862,  31  L.  J.  Q.  B.  296).  As  to  the  rights  of  assignor  and 
assignee  of  policies  on  sale  of  a  floating  cargo,  see  Ralli  v.  Univ.  M.  I.  C, 
1862,  31  L.  J.  Ch.  207,  313.  If  a  policy  be  assigned  after  loss,  unless  the 
interest  in  that  policy  has  been  parted  with  before  loss,  the  assignment 
is  good  (Tindal,  C.J.,  Sparkes  v.  Marshall,  1836,  2  Bing.  N.  C.  776;  42 
E.  E.  725;  Powles  v.  Innes,  1843,  11  Mee.  &  W.  10;  63  K.  R  496^ 
See  generally  Insurable  Interest,  ante. 

[Authorities. — Arnould,  Marine  Insurance,  7th  ed.,  1901,  by  De  Hart 
and  Simey;  Phillips,  ibid.,  5th  ed.,  1867;  Marshall,  ibid.,  4th  ed.,  1861; 
Park,  ibid.,  7th  ed.,  1817 ;  De  Hart  and  Simey,  Marine  Insurarwe  Ad, 
1906,  1907.] 

IVIarine  Offices.— See  Merchant  Shipping. 
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IVIarines. — See  Eoyal  Marines. 

IVIaritag'ium. — The  right  which  the  lord  had  of  disposing  of 
his  infant  wards  in  marriage.  Also  the  portion  given  as  a  marriage 
portion  to  a  daughter. 

IVIarital  Rights. — See  Husband  and  Wife;  Eestitution 
OF  Conjugal  Eights. 

IVIaritima  Angliae. — The  term  is  found  in  ancient  patents, 
where  it  means  the  seacoast ;  and  marina  and  costera  are  used  in  the 
same  sense  (see  patents  (Eecord  Office)  of  8  Hen.  iii.  m.  4  and  10  Edw.  ii., 
Part  I.,  No.  25).  The  definition  given  in  various  authorities  as  the  profit 
and  emolument  arising  to  the  King  from  the  sea,  anciently  collected  by 
the  sherifrs,  and  afterwards  granted  to  the  Lord  High  Admiral  (Tomlins, 
Law  Diet;  Bouvier,  Law  Bid.  (Eawle,  1898),  probably  taken  from  Jacob 
and  Cowell),  seems  to  be  erroneous. 

IVIarititne  Courts. — See  Admiralty;  Cinque  Ports;  Lode- 
manage;  Naval  Courts;  Shipping  Inquiries;  Survey,  Courts  of; 
Vice- Admiralty. 

IVIariti  me  LaAV. — Allusions  to  the  "  maritime  law,"  or  "  general 
maritime  law,"  are  common  in  the  decisions  of  Lord  Mansfield  and  Lord 
Stowell,  dealing  with  the  rights  and  liabilities  of  shipowners  and  the 
merchants  whose  goods  they  carry ;  and  Lord  Mansfield  speaks  of 
maritime  law  being  "  not  the  law  of  a  particular  country  but  the  general 
law  of  nations"  (Luke  v.  Zyde,  1759,  2  Burr.  883,  887).  It  seems  to  be 
a  compendious  expression  for  the  whole  body  of  principles  and  usages 
embodied  in  the  various  codes  of  law  formulated  either  in  very  early 
times,  as  the  Ehodian  laws,  or  in  mediaeval  and  later  times,  such  as 
the  laws  of  Oleron  (a  Breton  island),  or  of  Wisbuy  (a  town  in  Gothland), 
or  of  the  Hanse  Towns,  the  Consolato  del  Mare,  and  the  Ordonnance 
of  Louis  XIV.,  dealing  with  maritime  commerce,  and  adopting  certain 
common  principles  of  law.  This  general  maritime  law  is  not,  however, 
part  of  the  law  of  England ;  for  "  the  Admiralty  Court  (which  administers 
maritime  law  in  England)  administers  not  that  maritime  law  which  is 
called  the  common  maritime  law,  and  is  not  the  law  of  England  alone, 
but  the  law  of  all  maritime  countries,  but  the  English  maritime  law. 
This  latter  is  not  the  ordinary  municipal  law  of  the  country,  but  it 
is  the  law  which  the  Admiralty  Court,  either  by  Act  of  Parliament  or  by 
reiterated  decisions  and  traditions  and  principles,  has  adopted  as  the 
English  maritime  law.  Neither  the  laws  of  the  Khodians,  nor  of  Oleron, 
nor  of  Wisbuy,  nor  of  the  Hanse  Towns  are  of  themselves  any  part 
of  the  Admiralty  law  of  England.  .  .  .  But  they  contain  many  valuable 
principles  and  statements  of  marine  practice,  which,  together  with 
principles  found  in  the  Digest,  and  in  the  French  and  other  ordinances, 
were  used  by  the  judges  of  the  Admiralty  Court  when  they  were 
moulding  ^nd  reducing  to  form  the  principles  and  practice  of  their 
Court"  (Lord  Esher,  The  Gas  Float  Whitton,  No.  2,  [1896]  P.  42;  The 
Gaetano  and  Maria,  1882,  7  P.  D.  137,  143).  "There  is  no  general 
maritime  law,  as  such,  regulating  all  maritime  transactions  between 
persons  of  different  nationalities  at  sea,  which  is  not  limited  as 
administered  in  some  Court.  ...  A  general  maritime  law  can  be 
understood  in  the  sense  of  the  general  maritime  law  as  administered 
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in  English  Courts,  that  being,  in  truth,  nothing  more  than  Enghsh  law, 
though  dealt  out  in  somewhat  different  measures  in  Common  Law  and 
Chancery  Courts,  and  in  the  peculiar  jurisdiction  of  the  Court  of 
Admiralty"  (Willes,  J.,  Lloyd  v.  Guibert,  1865,  L.  R.  1  Q.  B.  115).  The 
maritime  law  of  England  and  Scotland  has  been  declared  to  be  the  same 
(Currie  v.  M'Knight,  [1897]  App.  Cas.  97). 

The  following  are  some  of  the  chief  provisions  of  the  general  maritime 
law  which  are  adopted  in  English  law,  viz.,  the  principle  that  on  the  high 
seas  the  owner  of  a  ship  is  liable  for  damage  done  by  the  negligent  naviga- 
tion of  his  ship  by  his  servants  {The  Lemi,  1881,  6  P.  D.  148;  Chartered 
Bank  of  India  v.  Netherlands  India  S.  N.  C,  1883,  10  Q.  B.  D.  521) ;  that 
the  innocent  sufferer  in  such  a  case  is  entitled  to  full  compensation  from 
all  the  property  of  the  owner  of  the  wrong-doing  ship,  except  where  this 
liability  is  now  limited  by  statute  (The  Dundee,  1823,  1  Hag.  120;  see 
Marsden,  Collisions  at  Sea,  1904,  5th  ed.,  chap.  vii. ;  Limitation  of 
Liability)  ;  that  in  case  of  collision  between  ships  the  liability  is  decided 
by  the  rules  of  navigation  which  usually  prevail  among  nations  navigating 
the  sea  where  the  collision  takes  place,  and  this  is  the  law  still  applicable 
in  the  Admiralty  Court  where  the  colliding  ships,  or  either  of  them,  are 
not  bound  by  the  International  Eegulations  (see  Collisions  at  Sea)  {TJie 
Zollverein,  1856,  Swa.  96) ;  that  the  master  can  hypothecate  the  ship  and 
cargo  where  this  is  necessary  for  the  safety  of  all  concerned  and  for  the 
carrying  out  of  the  ultimate  object  of  the  whole  adventure  {The  Gaeiano 
and  Maria,  1882,  7  P.  J).  137, 145),  though  the  essential  conditions  of  his 
exercising  that  power  depend  on  the  law  of  the  flag,  unless  it  is  expressly 
stipulated  otherwise  in  the  contract  of  affreightment  {ibid. ;  Affreight- 
ment) ;  but  if  it  is  not  shown  what  the  provisions  of  the  law  of  the  flag 
are  in  this  respect,  then  the  ordinary  maritime  law  as  administered  in 
England,  i.e.  the  English  law,  governs  the  question  whether  the  master's 
exercise  of  that  power  of  hypothecation  is  valid  or  not  {The  Hamburg, 
1864,  B.  &  L.  253).  On  the  other  hand,  the  general  maritime  law  with 
regard  to  pro  raid  freight  is  not  part  of  our  law ;  the  former  allowing  it 
to  be  due  if,  owing  to  a  vis  major,  the  master  is  unable  or  unwilling  to 
carry  the  cargo  to  its  destination,  and  the  merchant  receives  it  at  the  port 
of  distress ;  the  latter  only  allowing  it  where  a  new  contract  between  the 
master  and  merchant,  excusing  the  complete  carriage  of  the  goods,  is 
expressly  made  or  can  be  inferred  from  their  contract  (Abbott,  Shipping, 
5th  ed.,  303,  320;  14th  ed.,  1901,  713,  726). 

Maritime  law  has  been  the  subject  of  international  agreement,  c.<7. 
the  rules  for  navigation  at  sea,  those  now  in  force  for  the  maritime 
countries  of  the  world  being  those  adopted  at  the  Washington  Conference 
in  1890. 

A  movement  has  also  been  lately  made  (since  1898)  for  the  unification 
of  the  maritime  laws  of  the  world,  under  the  direction  of  a  body  calletl 
the  International  Maritime  Committee,  which  has  national  associations 
for  the  different  countries  affiliated  to  it.  Its  eflbrts  have  already  led 
to  the  passing  of  the  M.  S.  A.,  1900,  63  &  64  Vict.  c.  32,  extending  the 
limitation  of  shipowners'  and  dock  owners'  liability.  Under  ite  auspices 
a  number  of  Conferences  have  been  held  at  the  principal  maritime  cities, 
e.g.  London  and  Liverpool,  and  draft  codes  capable  of  international 
adoption  by  treaty  have  been  formulated  dealing  with  collision,  salvage, 
and  limitation  of  liability.  These  have  been  considered  at  an  official 
Conference  attended  by  representatives  of  the  maritime  States  at  lirussels 
in  1905,  and  are  now  under  the  consideration  of  their  Governments. 
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(a)  Nature  and  Characteristics  of  Maritime  Lien. — A  maritime  lien 
is  a  claim  or  privilege  upon  a  maritime  res,  i.e.  ship,  freight,  or  cargo, 
which  may  arise  ex  contractu,  i.e.  for  services  rendered  to  the  res,  such 
as  salvage,  or  ex  delicto,  i.e.  for  compensation  for  damage  by  collision, 
and  is  enforced  by  proceeding  in  rem,  or  against  the  res  by  arrest  in 
Admiralty  (see  Vol.  I.  p.  515).  It  differs  from  a  common  law  or  possessory 
lien  in  that  "  it  does  not  include  or  require  possession.  The  word  is 
used  in  maritime  law  not  in  the  strict  legal  sense  in  which  .  .  .  there 
can  be  no  lien  without  possession  actual  or  constructive,  but  to  express 
as  if  by  analogy  the  nature  of  claims  which  neither  presuppose  nor 
originate  in  possession.  This  was  well  understood  in  the  civil  law, 
by  which  there  might  be  a  pledge  with  possession,  and  a  hypothecation 
without  possession,  and  by  which,  in  either  case,  the  right  travelled 
with  the  thing  into  whosesoever  possession  it  came.  A  maritime  lien  is 
the  foundation  of  the  proceeding  in  rem,  a  process  to  make  perfect  a 
right  inchoate  from  the  moment  that  the  lien  attaches ;  and  whilst  it 
must  be  admitted  that  where  such  a  lien  exists  a  proceeding  in  rem 
may  be  had,  it  will  be  found  to  be  equally  true  that  in  all  cases  where 
a  proceeding  in  rem  is  the  proper  course,  there  a  maritime  lien  exists 
which  gives  a  privilege  or  claim  upon  the  thing,  to  be  carried  into  effect 
by  legal  process.  This  claim  or  privilege  travels  with  the  thing  into 
whosesoever  possession  it  may  come ;  and  is  inchoate  from  the  moment 
the  claim  or  privilege  attaches,  and,  when  carried  into  effect  by  a 
proceeding  in  rem,  relates  back  to  the  period  when  it  first  attached  " 
(Sir  J.  Jervis,  The  Bold  Buccleuch,  1852,  7  Moo.  P.  C.  267,  284,  285 ; 
13  E.  R.  884,  approved  by  the  House  of  Lords  in  Cicrrie  v.  M'Knight, 
[1897]  A.  C.  97). 

The  general  statement  that  a  proceeding  in  rem  implies  a  maritime 
lien  applies,  however,  only  to  cases  where  the  Admiralty  Court  had 
inherent  jurisdiction  in  rem,  and  not  to  cases  where  it  was  given 
statutory  jurisdiction  in  rem.  Thus  although  the  Admiralty  Court  was 
given  jurisdiction  in  rem  in  the  case  of  necessaries  by  the  Admiralty 
Court  Acts,  1840  and  1861,  there  is  no  maritime  lien  for  necessaries 
(The  Heinrich  Bjorn,  1886,  11  App.  Cas.  270),  for  there  was  none  before 
the  statutes  {The  Neptune,  1835,  3  Kn.  94;  12  E.  R.  584;  40  R.  R.  1); 
and  although  it  had  jurisdiction  in  rem  in  the  case  of  disbursements  by 
a  master,  he  had  no  maritime  lien  for  them  till  this  was  given  him 
expressly  by  statute  {The  Sara,  1889,  14  App.  Cas.  209;  M.  S.  A.  1894, 
8.  167) ;  and,  similarly,  jurisdiction  in  rem  in  the  case  of  claims  for 
damages  to  cargo  (given  by  the  Admiralty  Court  Act,  1861,  s.  6)  does  not 
carry  with  it  a  maritime  lien,  and  the  lien  given  is  not  available  against 
a  valid  charge  {e.g.  a  mortgage)  or  a  subsequent  purchase  of  the  ship 
{The,  Fieve  Superiore,  1874,  L.  R.  5  P.  C.  482).  Where,  however,  the 
subject-matter,  whether   collision,  salvage,   or  wages,  had  in  its  own 
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nature  a  maritime  lien,  it  is  probable  that  the  statutory  extension  of 
the  Admiralty  jurisdiction  (to  inland  waters  as  well  as  the  high  seas, 
Admiralty  Court  Act,  1840)  to  a  case  where  the  nature  of  the  subject- 
matter  was  the  same,  e.g.  collisions,  etc.,  within  the  body  of  a  county, 
carried  with  it,  as  inherent  in  the  nature  of  the  thing  itself,  a  maritime 
lien,  and  that  the  legislature  did  not  intend  to  alter  the  incidents  of 
the  subject-matter  thus  submitted  to  a  new  jurisdiction  (Lord  Halsbury, 
The  Sara,  above,  216 ;  MelHsh,  L.J.,  The  Two  Ellens,  1872,  L  E.  4  P.  C. 
161, 167 ;  Bramwell,  L.J.,  The  Heinrich  Bjorn,  ubi  sup.,  at  p.  282 ;  Gorell 
Barnes,  J.,  The  Veritas,  [1901]  P.  304,  311). 

A  maritime  lien  arises  for  damage  done  by  collision  (The  Bold 
Buccleuch,  ante;  Currie  v.  M'Knight,  [1897]  A.  C.  97),  salvage,  wages  and 
victualling  allowances  of  seamen  {The  Tergeste,  [1903]  P.  26),  wages 
and  disbursements  of  master,  including  the  master  of  a  foreign  ship 
{The  Tagus,  [1903]  P.  44),  and  a  bonus  to  a  master  in  the  nature  of 
wages  {The  Elmville,  [1904]  P.  422),  bottomry  and  perhaps  pilotage 
{The  Eipon  City,  [1897]  P.  226  ;  The  St.  Lawrence,  1880,  5  P.  D.  250; 
The  Adah,  1830,  2  Hag.  236);  but  not  for  necessaries  {The  Heinrich 
Bjorn,  ante),  or  towage  {Westimp  v.  Great  Yarmouth  S.  C.  C,  1889, 
43  Ch.  D.  241). 

The  basis  of  a  maritime  lien  is  the  liability  of  the  owner  of  the  res 
(when  the  lien  attaches)  to  persons  who  have  rendered  services  to  it  or 
received  injury  by  it,  which  may  or  may  not  be  a  liability  personally 
enforceable  against  himself.  "The  general  principle  of  the  maritime 
law  is  that,  inasmuch  as  every  proceeding  in  rem  is  in  substance  a  pro- 
ceeding against  the  owner  of  the  ship,  a  proper  maritime  lien  must  have 
its  root  in  his  personal  liability.  An  exception  to  this  rule  is  the  case 
of  a  lien  for  wages  of  master  and  crew,  in  which  the  legislature  has 
recognised  the  rule  that  it  attaches  to  ships  independently  of  any  personal 
obligation  of  the  owner,  the  sole  condition  required  being  that  such 
wages  shall  have  been  earned  on  board  the  ship.  It  was  argued  that 
the  case  of  lien  for  damages  by  collision  furnishes  another  exception  to 
the  general  rule,  and  there  are  decisions  and  dicta  which  point  in  that 
direction ;  but  these  authorities  are  hardly  reconcilable  with  the  judg- 
ment of  Dr.  Lushington  in  The  Druid,  or  with  the  law  laid  down  by  the 
Appeal  Court  in  The  Parlement  Beige  "  (Lord  Watson,  The  Castlegate,  [1893] 
A.  C.  38,  52 ;  see  Collisions  at  Sea,  Vol.  III.  p.  148).  Thus,  in  the  case 
of  wages,  a  master  has  been  held  to  have  a  maritime  lien  for  wages  earned 
under  a  contract  which  he  has  bond  fide  made  with  a  person  who  has 
fraudulently  got  possession  of  the  ship  {The  Edwin,  1864,  B.  &  L.  281). 
Another  exception  to  the  general  principle  is  the  case  of  bottomry,  which 
is  "  an  instance  of  a  claim  against  the  res  for  which  the  owner  gives  up 
his  personal  liability ''  {The  Druid,  1842, 1  Bob.  W.  391,  Dr.  Lushington). 

Whether  disbursements  by  a  master  fall  within  the  rule  or  con- 
stitute another  "exception"  has  recently  been  the  subject  of  several 
decisions.  In  a  case  where  it  was  agreed  by  charter-party  that  the 
charterers  should  provide  and  pay  for  coals,  and  in  the  course  of  the 
voyage  it  became  necessary  to  get  coals  in  order  to  prosecute  the  voyage 
and  earn  freight,  and  the  master,  knowing  the  terms  of  the  charter-party, 
obtained  coals  by  drawing  a  bill  on  the  charterers  for  the  value,  and,  on 
the  bill  being  dishonoured  and  enforced  against  himself,  instituted  a  clause 
of  disbursements  against  ship  and  freight,  it  was  held  that  the  master 
had  no  authority  to  pledge  the  credit  of  the  shipowner,  and  therefore 
had  no  maritime  lien  against  the  ship,  or  against  the  freight,  as  by  the 
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practice  of  Admiralty  Courts  a  maritime  lien  cannot  exist  without  a  lien 
on  ship  {The  Castlegate,  [1893]  A.  C.  38,  following  The  Turgot,  1886, 
11  P.  D.  21).  Similarly,  where  a  shipowner  contracted  with  a  coal 
merchant  to  load  his  ship,  then  in  the  port  of  London,  with  coal,  pay- 
ment to  be  made  by  bill  drawn  by  the  master  on  the  shipowner  in  favour 
of  the  merchant,  and  the  master  did  so,  it  was  held  that  this  created  no 
maritime  lien  to  the  prejudice  of  prior  mortgagees  on  the  ship,  such  dis- 
bursement by  the  master  not  being  such  as  to  make  his  owners  liable 
to  the  merchant  without  express  authority  from  them ;  and  it  was  laid 
down  that  the  "disbursements  by  a  master  which  are  entitled  to  a 
maritime  lien  are  those  for  which,  by  virtue  of  his  general  authority, 
and  without  express  authority,  the  master  can  pledge  his  owner's  credit, 
or,  in  other  words,  those  which  he  made  strictly  as  master — a  test  which 
probably  expresses  the  same  thing  as  was  intended  by  Lord  Macnaghten 
in  The  Sara,  'disbursements  made  by  the  master  of  the  ship  in  the 
ordinary  course  of  his  employment'"  {The  Orienta,  [1904]  P.  276, 
Jeune,  P. ;  affirmed  by  the  Court  of  Appeal,  [1895]  P.  49).  On  the  other 
hand,  in  a  case  where  a  master  of  a  ship — appointed  by  persons  who 
were  not  the  real  owners,  but  had  contracted  to  buy  her,  and  had 
meanwhile  been  allowed  by  the  real  owners  to  have  possession  and 
control  of  the  ship  for  the  purpose  of  using  her  in  an  ordinary  way — 
in  pursuance  of  a  contract  between  the  buyers  and  some  coal  merchants, 
ordered  coals  for  the  ship's  use  in  foreign  ports,  drawing  bills  on  the 
buyers  for  the  price ;  and  before  the  buyers  had  paid  the  full  contract 
price  for  the  ship  they  went  bankrupt,  and  the  real  owners  resumed 
possession  of  her ;  it  was  held  that  the  master  had  a  maritime  lien  for 
such  disbursements  against  the  ship  although  the  owners  were  not 
personally  liable  for  the  disbursements  on  the  matters  in  respect  of 
which  the  liabilities  had  been  incurred  {The  Ripon  City,  [1897]  P.  226); 
and  although  mortgagees  of  certain  shares  in  the  ship  from  the  buyers 
were  held  not  liable  to  contribute  to  sums  paid  by  the  vendors  to 
extinguish  that  maritime  lien  {The  Bipon  City,  [1898]  67  L.  J.  Prob.  30). 
In  The  Bipon  City,  [1897]  P.  226,  Barnes,  J.,  in  a  comprehensive 
review  of  the  previous  decisions,  stated  the  law  as  to  maritime  lien  in 
the  following  terms : — "  It  will  be  found,  in  accordance  with  modern 
principles  and  authorities,  that  there  are  certain  cases  in  which  a 
maritime  lien  may  exist,  and  be  enforced  against  the  property  of  persons 
not  personally  liable  for  the  claim,  and  who  are  not  the  persons  who, 
or  whose  servants,  have  required  the  service  or  done  the  wrong.  .  .  . 
The  law  now  recognises  maritime  liens  in  certain  classes  of  cases,  the 
principal  being  bottomry,  salvage,  wages,  master's  wages,  disbursements, 
liabilities,  and  damage.  ...  A  maritime  lien  is  a  right  acquired  over 
a  thing  belonging  to  another,  a  jics  in  re  aliend ;  and  is  a  subtraction 
from  the  absolute  property  of  the  owner  in  the  thing.  The  right  must 
therefore  have  been  derived  from  the  owner  either  directly  or  through 
acts  of  persons  deriving  their  authority  from  the  owner.  ...  It  does 
not  follow  that  a  right  to  a  personal  claim  always  co-exists  with  a  right 
against  the  res.  The  right  against  the  res  may  be  conferred  on  such 
terms  or  under  such  conditions  that  a  person  acquiring  that  right 
obtains  the  security  of  the  res  alone,  and  no  right  against  the  owner 
personally.  A  simple  illustration  of  this  is  the  case  of  bottomry.  .  .  . 
The  innocent  purchaser  of  a  ship  may  find  his  property  subjected  to 
claims  which  existed  prior  to  the  date  of  purchase,  unless  tlie  lien  is 
lost  by  laches  or  the  claim  is  one  which  is  barred  by  the  Statute  of 
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Limitations.  This  rule  is  deduced  from  the  civil  law,  and  though  it 
may  be  hard  on  an  innocent  purchaser,  if  it  did  not  exist,  a  person, 
owner  at  the  time  that  the  lien  attached,  could  defeat  the  lien  by 
transfer  if  he  pleased.  .  .  .  The  principle  on  which  owners  who  have 
handed  over  the  possession  and  control  of  a  vessel  to  charterers,  and 
upon  which  mortgagees  and  others  interested  in  her,  who  have  allowed 
the  owners  to  remain  in  possession,  are  liable  to  have  their  property 
taken  to  satisfy  claims  in  respect  of  matters  which  give  rise  to  maritime 
liens  may  be  thus  expressed.  .  .  .  Persons  who  are  allowed  by  those 
interested  in  a  vessel  to  have  possession  of  her,  for  the  purpose  of  using 
or  employing  her  in  the  ordinary  manner,  must  be  deemed  to  have 
received  authority  from  those  interested  in  her  to  subject  the  vessel  to 
claims  in  respect  of  which  maritime  liens  may  attach  to  her  arising  out 
of  matters  occurring  in  the  ordinary  course  of  her  use  and  employment ; 
unless  the  parties  have  so  acted  towards  each  other  that  the  party  assert- 
ing the  lien  is  not  entitled  to  rely  on  such  presumed  autliority.  .  .  . 
Claims  like  those  asserted  in  The  Druid  and  The  Orient  (see  Collisions 
AT  Sea,  Vol.  III.  p.  159)  (and,  it  may  be  added,  in  Tlie  Castlegate  and  The 
Orienta)  cannot  be  enforced  against  the  res,  because  they  arise  out  of 
unlawful  acts  done  without  any  authority,  and  beyond  anything  which 
ought  to  be  contemplated  in  the  ordinary  use  of  the  vessel "  (242-245 
passim).  On  the  principle  here  enunciated,  the  decisions  are  all  brought 
in  line  with  each  other ;  and  maritime  lien  is  based  on  services  rendered 
to,  or  damage  done  by,  the  res  in  the  course  of  its  ordinary  employment, 
for  which  its  owner  may  be  presumed  to  be  liable,  whether  he  is 
actually  so  or  not.     (See  Currie  v.  M'Knight,  [1897]  A.  C.  97.) 

(h)  Relative  Order  of  Maritime  Liens. — The  same  res  may  be  subject 
to  several  maritime  liens ;  if  it  is  sufficient  to  satisfy  them  all,  their 
relative  importance  is  immaterial ;  but  if  it  is  not  sufficient  it  becomes 
necessary  to  decide  which  of  them  is  entitled  to  precedence  in  payment. 

The  general  rule  with  regard  to  the  order  of  maritime  liens  arising 
ex  contractu  is  that,  being  in  the  nature  of  rewards  for  services  rendered 
to  the  res,  i.e.  the  ship,  cargo,  and  freight,  they  rank  against  the  fund 
out  of  which  they  are  payable  in  their  inverse  order  of  attachment  on 
the  res,  and  the  last  lien  in  time  is  thus  the  earliest  in  payment,  while 
liens  ex  delicto  rank  against  the  res  in  the  order  of  their  attachment 
upon  it  (Maclachlan,  Shipping,  739,  approved  in  The  Hope,  1873, 
1  Asp.  563;  and  see  The  Veritas,  [1901]  P.  304,  312). 

Subject  to  this  general  rule,  all  liens  ex  contractu  are  equal  and 
co-ordinate;  though  from  their  nature  some  liens  generally  obtain 
priority  over  others.  Thus  wages,  being  only  earned  in  full  at  the  end 
of  the  voyage,  take  precedence  of  salvage  and  pilotage,  and  also  of 
bottomry  \The  Madonna  d'Idra,  1811,  1  Dod.  40),  whether  earned 
before  or  after  the  bottomry  bond  {The  Sydney  Cove,  1815,  2  Dod.  13), 
provided  they  are  due  on  the  same  voyage,  but  not  if  they  have  been 
earned  on  a  previous  voyage  {The  Hope,  above).  They  also  precede 
a  subsequent,  though  not  a  former,  lien  of  a  shipwriglit  {Tlie  O^cslaf, 
1862,  Lush.  506;  The  Immacolata  Concczione,  1883,  9  P.  J).  37;  The 
Tergeste,  [1903]  P.  26),  and  they,  as  well  as  seamen's  subsistence  money 
(till  their  return  home),  precede  a  solicitor's  charge  on  the  rc^  {The 
Livietta,  1883,  8  P.  D.  209,  213);  but  they  are  postponed  to  a  subse- 
quent salvage  lien  {The  Selina,  1842,  2  N.  C.  18).  For  who  are  "  seamen," 
and  accordingly  entitled  to  a  maritime  lien  against  the  ship,  see  Seaman. 
In  actions  in  rem  by  masters  of  foreign  ships  for  wages  and  disburse- 
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ments  questions  of  lien  and  priorities  are  decided  by  the  lexfoH  {The 
Tagus,  [1903]  P.  44). 

Bottomry  bonds  give  a  lien  which  is  preferred  to  all  others  except 
wages  {The  Hersey,  1837,  3  Hag.  404,  7  and  8) ;  and  they  rank  (according 
to  the  general  rule  above)  before  a  prior  salvage  {The  Selina,  above),  and 
give  way  to  subsequent  salvage,  wages,  and  pilotage  {The  Dcnvthoiye, 
1843,  2  Bob.  W.  73),  and  subsequent  bottomry  {The  Cmistancia,  1845, 
ihicl.  405).  A  master  cannot  assert  his  lien  for  wages  or  disbursements 
after  binding  himself  personally  by  a  bottomry  bond,  if  his  doing  so 
would  prejudice  the  bondholder  {The  Jonathan  Goodhue,  1859,  Swa. 
524),  but  he  can  do  so  if  this  will  not  prejudice  the  bondholder  {The 
Edward  Oliver,  1867,  L.  R  1  Ad.  &  Ec.  379) ;  and  a  fortiori  he  can  where 
he  does  not  bind  himself  personally  by  the  bond,  but  only  thereby 
makes  the  ship  and  freight  liable  {The  Salacia,  1862,  Lush.  545).  See 
Bottomry.  The  fact  of  his  being  a  part  owner  of  the  ship  does  not 
prevent  his  doing  so  under  such  circumstances  {The  Daring,  1868,  L.  K. 
2  Ad.  &  Ec.  262). 

A  master's  lien  for  wages  and  disbursements  is  postponed  to  the 
seamen's  lien  for  wages  {The  Salacia,  above;  The  Sylvia  Soiito,  1893, 
Adm.  Court,  Kay,  Shipmasters  and  Seamen,  s.  82);  and  it  has  been 
postponed  to  a  solicitor's  lien  for  costs  of  defending  an  action  against 
the  ship  by  the  master's  (also  a  part  owner)  instructions  on  behalf  of 
the  shipowners  {The  Heinrich,  1872,  L.  E.  3  Ad.  &  Ec.  505) ;  but  the 
lien  of  a  master  (also,  a  part  owner,  but  not  a  mortgagor),  for  wages 
ranks  before  the  claim  of  a  mortgagee  {The  Feronia,  1867,  L.  E.  2  Ad.  & 
Ec.  65),  though,  if  he  personally  guarantees  payment  to  the  mortgagee, 
his  wages  are  postponed  to  it  {The  Bangor  Castle,  1896,  8  Asp.  156). 

Wages,  pilotage,  watermen,  and  light  dues  at  the  port  of  discharge 
precede  a  bottomry  bond,  as  also  does  money  advanced  by  necessaries 
men  at  the  request  of  the  master,  to  pay  dock  dues  at  the  port  of 
discharge  {The  St.  Lawrence,  1880,  5  P.  D.  250).  A  solicitor's  charge 
on  the  res  ranks  before  a  claim  for  necessaries  {The  Sohlomsten,  1866, 
L.  E.  1  Ad.  &  Ec.  293).  But  the  right  given  to  a  harbour  authority  to 
detain  a  ship  for  unpaid  dock  dues,  e.g.  Mersey  Docks  Act  Consolida- 
tion Act,  1858,  may  prevail  over  the  maritime  lien  of  the  master  and 
crew  for  wages  {The  Emilie  Millon,  [1905]  2  K.  B.  817),  and  a  harbour 
authority  which  raises  a  wreck  sunk  by  collision,  under  statutory  powers, 
can  claim  in  priority  to  the  damage  lien  for  their  expenses  of  preserving 
the  res  {The  Sea  Spray,  [1907]  P.  133). 

The  lien  for  damage  by  collision,  however,  precedes  all  liens  ex  con- 
tractu which  are  anterior  or  subsequent  to  it,  such  as  wages,  whether 
earned  before  or  after,  unless  perhaps  the  owner  is  bankrupt  and  the 
crew  have  no  other  remedy  {The  Benares,  1850,  7  N.  C,  p.  50,  Suppl. ; 
The  Linda  Flor,  1857,  Swa.  309;  The  Buna,  1861,  1  M.  L.  C.  159;  The 
Elin,  1883,  8  P.  D.  46  and  129),  or  the  claim  of  a  mortgagee  or  bottomry 
bondholder,  but  in  the  latter  case  the  bondholder  is  entitled  to  the 
benefit  of  any  increase  of  value  made  by  repairs  done  by  himself  to  the 
ship  since  the  time  of  her  arrest  for  the  collision  {The  Aline,  1839, 
1  Eob.  Wf  119,  120).  The  damage  lien  will  also  precede  a  lien  for 
previous  salvage  {The  Veritas,  [1901]  P.  304),  but  not,  it  seems,  a  lien 
for  subsequent  salvage  (see  The  Sea  Spray,  1907,  P.  133,  and  Marsden, 
Collisions  at  Sea,  77).  A  maritime  lien  may  also  be  conferred  by  the 
provisions  of  a  foreign  law  giving  a  lien  i7i  rem  against  a  ship  {Minnu 
Craig  S.  S.  Co.  v.  Chartered  Merc.  Bank  of  India,  etc.,  [1897]  1  Q.  B.  460). 
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A  plaintiff  who  obtains  judgment  in  a  damage  action  may  enforce  his 
lien,  to  the  exclusion  of  another  damage  claimant  who  institutes  his 
action  after  judgment,  even  on  the  same  day  {The  Saracen,  1847,  6  Moo. 
P.  C.  56  ;  13  E.  E.  604) ;  where  several  claimants  for  damages  in  several 
actions  in  rem  in  respect  of  the  same  collision  obtain  successive  judg- 
ments against  the  ship,  their  respective  liens  are  enforceable  in  the  order 
of  their  judgments  {ibid.).  A  claimant  in  a  second  damage  action, 
instituted  before  a  former  one  is  over,  is  entitled  to  damages  rateably 
with  the  first  claimant  {The  Clara,  1855,  Swa.  6). 

(c)  Marshalling  of  Assets. — Where  the  holders  of  several  liens  com- 
pete with  each  other,  the  Admiralty  Court  has  the  power  of  marshalling 
the  assets,  so  as  to  protect  one  creditor  against  another,  and  of  making 
one  creditor  who  can  resort  to  two  funds  resort  to  one  only  which  is 
not  available  to  another  creditor,  so  as  to  satisfy  all  the  claims  so  far 
as  possible ;  but  the  Court  can  only  exercise  this  power  where  "  it  can 
do  so  without  violating  other  rules  entitled  to  preferential  observance  " 
(Dr.  Lushington,  The  Priscilla,  1859,  Lush.  1).  Thus  where  there  were 
three  bottomry  bonds,  the  first  on  the  ship,  the  second  on  the  cargo, 
and  the  third  on  the  ship,  the  Court  directed  that  the  third  and  first 
should  be  satisfied  out  of  the  proceeds  of  the  ship,  and  the  second  out  of 
the  freight,  and  if  there  was  then  a  deficiency,  out  of  cargo  {The  Con- 
stancia,  1845,  2  Eob.  W.  405) ;  but  in  a  bottomry  bond  the  cargo  cannot 
be  resorted  to,  whatever  the  form  of  the  security  may  be,  till  ship  and 
freight  are  exhausted  {The  Priscilla,  above).  Similarly,  where  a  creditor 
has  a  double  security,  e.g.  ship  and  freight  belonging  to  different  persons, 
the  Court  will  protect  the  owners  of  those  different  interests  by  not 
allowing  the  creditor  to  elect  which  of  the  two  he  will  proceed  against, 
but  apportioning  the  liability  rateably  between  them  {ibul. ;  The  Dow- 
thorpe,  1843,  2  Eob.  W.  73).  But  where  the  proceeds  of  ship  and  freight 
would  be  exhausted  by  holders  of  a  bottomry  bond  on  ship,  freight,  and 
cargo,  the  Court  will  not  marshal  the  assets  in  favour  of  a  claim  for 
necessaries  against  ship  and  freight,  because  the  effect  of  this  would  be 
to  make  owners  of  cargo  (third  parties)  pay  the  necessaries  claim,  with 
which  they  have  no  concern  {The  Chioggia,  [1898]  P.  1). 

{d)  Extinguishment  of  Maritime  Liens. — A  maritime  lien  is  extin- 
guished by  payment,  or  by  bail  given  in  the  Admiralty  Court  in  an 
action  to  enforce  it,  or  bail  or  its  equivalent  given  in  a  foreign  Court 
in  an  action  against  the  res  there,  which  bars  an  action  for  the  same 
cause  in  England  {The  GhHstiansborg,  1885,  10  P.  D.  141,  155;  Tht 
Rheinbeck,  1889,  6  Asp.  366;  The  Mannheim,  [1897]  P.  13);  or  by  a 
sale  of  the  res  by  order  of  a  competent  Court,  but  not  by  a  voluntary 
sale  {The  Bold  Buccleuch,  1852,  7  Moo.  P.  C.  267 ;  13  E.  E.  884),  nor  an 
extrajudicial  sale,  e.g.  by  assignees  of  a  bankrupt  shipowner  in  France 
{The  Charles  Amelia,  1868,  L.  E.  2  Ad.  &  Ec.  330).  It  may  also  be 
lost  by  delay  or  want  of  diligence  on  the  part  of  the  possessor  of  the 
lien,  if  a  former  claimant  {irrior  peten^)  obtains  a  decree  of  the  Court 
in  favour  of  his  lien  before  he  puts  his  claim  in  suit,  which  would  other- 
wise have  competed  with  that  other  lien  {The  Saracen,  1846,  2  Eob.  W. 
453,  and  6  Moo.  P.  C.  56 ;  13  E.  E.  604);  but  if  the  proceeds  of  the  res 
have  not  left  the  hands  of  the  Court,  this  rule  of  giving  priority  to  the 
suitor  first  obtaining  a  decree  only  applies  as  between  claimants  in  pari 
conditione  {The  Markland,  1871,  L.  E.  3  Ad.  &  Ec.  340).  A  holder  of  a 
lien  may  also  lose  the  right  to  enforce  it  (although  there  is  no  Statute 
of  Limitations  applicable  to  such  a  case)  if  he  delays  unreasonably,  or 
VOL.  VIII.  43 


674  MAKITIME  LIEN 

is  not  reasonably  diligent,  to  do  so,  for  "  the  lien  is  not  indelible,  and 
may  be  lost  by  negligence  or  delay,  where  the  rights  of  third  parties 
may  be  compromised ;  but  where  reasonable  diligence  is  used  and  pro- 
ceedings are  had  in  good  faith,  the  lien  may  be  enforced  into  whoseso- 
ever possession  the  res  may  come "  (Sir  J.  Jervis,  The  Bold  Biiccleuch, 
ante,  285).  It  has  accordingly  been  held  that  a  delay  of  four  years  in 
taking  proceedings  against  a  ship  for  collision  will  not  extinguish  the 
lien,  if  reasonable  diligence  has  been  used  to  arrest  her  {The  Europa, 
1863,  B.  &  L.  89);  and  in  a  case  where  action  was  taken,  eleven  years 
after  a  collision,  against  a  foreign  ship,  and  during  that  interval  the 
ship  had  put  into  British  ports  forty-seven  times  for  one  or  more  days 
at  a  time,  the  name  and  business  of  the  company  owning  her  were 
known  to  the  plaintiffs,  and  there  had  been  changes  in  the  capital  and 
shareholders  of  that  foreign  company,  the  plaintiffs  were  allowed  to 
prosecute  their  claim,  and  recover  their  damages,  with  interest,  from 
the  date  of  the  collision  {The  Kong  Magnus,  [1891]  P.  223);  and  Sir 
J.  Hannen  there  stated  that  "  the  general  principle  of  decision  in  such 
cases  was  that  in  each  case  it  is  necessary  to  look  to  the  particular 
circumstances,  and  see  whether  it  would  be  inequitable  after  the  period 
of  time  .  .  .  and  the  circumstances  which  may  have  happened  (includ- 
ing the  loss  of  witnesses  and  evidence,  and  change  of  property),  to 
entertain  a  suit  of  this  kind  "  (228).  A  master's  lien  for  disbursements, 
instituted  two  years  and  a  half  after  he  had  made  them,  and  more  than 
a  year  after  the  ship  had  been  sold,  has  been  held  to  be  enforceable 
{The  Fairport,  1882,  8  P.  D.  48).  Certain  maritime  liens,  moreover, 
only  exist  for  a  short  time,  such  as  wages,  the  right  to  which  is  barred 
after  six  years  (1705,  4  &  5  Anne,  c.  16,  s.  17);  or  bottomry  bonds, 
which  are  not  enforceable  except  within  a  reasonable  time  after  the  end 
of  the  voyage  on  which  they  are  given ;  and  thus  an  agreement  between 
shipowner  and  holder  of  a  bond  on  a  voyage  that  it  should  not  be  paid 
till  the  end  of  a  subsequent  voyage,  but  that  the  lien  should  continue 
on  the  ship,  will  not  preserve  it  {The  Royal  Arch,  1857,  Swa.  269,  284). 

{e)  Transfer  of  Maritime  Liens. — Maritime  liens  are  not  generally 
transferable ;  but  persons  advancing  money  to  pay  wages  of  the  crew 
are  allowed  to  stand  in  their  shoes  as  regards  priorities,  if  they  get  the 
leave  of  the  Court  to  do  so  {The  Kammerhevie  Rosenkrants,  1822,  1  Hag. 
62 ;  The  Fair  Haven,  1866,  L.  K.  1  Ad.  &  Ec.  67 ;  The  Bridgewater, 
1877,  3  Asp.  506),  and  even  if  they  have  not  such  leave  {The  W.  F. 
Safford,  1860,  Lush.  69),  though  in  such  a  case  they  do  so  at  their  peril 
{The  Cornelie  Henriette,  1866,  L.  E.  1  Ad.  &  Ec.  51);  and  a  necessaries 
man  who  has  advanced  money  at  the  request  of  the  master  for  payment 
of  wages,  without  getting  the  leave  of  the  Court  to  do  so,  has  been 
postponed  to  the  claim  of  a  mortgagee,  on  the  ground  of  not  having 
a  maritime  lien  {The  Lyons,  1887,  6  Asp.  199).  Persons  who  advance 
money  to  salvors  do  not  succeed  to  their  rights,  and  cannot  be  repaid 
{The  Louisa,  1848,  3  Rob.  W.  99);  and  seamen  cannot  contract  them- 
selves out  of  their  right  to  salvage  unless  they  belong  to  a  ship  which 
by  the  terms  of  the  agreement  is  to  be  employed  on  salvage  service,  or 
unless  by  afn  agreement  pronounced  equitable  by  the  Court  (M.  S.  A., 
1894,  8.  156;  The  Wilhelm  Tell,  [1892]  P.  337). 

(/)  Ranking  of  Maritime  and  Possessory  Liens. — A  maritime  lien  is 
enforced  by  a  proceeding  in  rem  (see  Arrest  of  Ship),  and  the  res  is 
liable  to  satisfy  it  even  though  it  is  subject  to  a  possessory  lien,  such 
as  that  of  a  shipwright  who  has  her  in  his  yard  {The  Hermione,  1841, 
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1  Rob.  W.  178).  In  such  a  case,  where  maritime  and  possessory  liens 
compete,  the  maritime  liens  attaching  to  the  res  when  the  possessory 
lien  attached  must  be  satisfied  before  it,  e.g.  salvage  and  wages  and 
seamen's  viaticum,  or  expenses  of  returning  home,  and  the  costs  thereof. 
but  liens  accruing  after  the  attaching  of  the  possessory  lien,  such  as 
wages  and  necessaries,  are  postponed  to  it  {The  Gustaf,  1862,  Lush.  506 ; 
The  Immacolata  Concezione,  1883,  9  P.  D.  37).  Where  a  fund  is  placed 
in  Court  (e.g.  by  sale)  by  one  set  of  claimants  so  as  to  be  available  for 
others,  the  former  are  entitled  to  their  costs  up  to  and  inclusive  of  the 
sale,  though  they  do  not  rank  first  in  respect  of  their  actual  claim  {ibid,, 
ship  sold  in  a  suit  for  necessaries).  The  holder  of  a  possessoiy  lien  b 
entitled  to  priority  if  his  work  has  increased  the  value  of  the  res,  to 
the  extent  of  that  increase,  while  holders  of  other  liens  are  limited  to 
its  value  before  the  work  was  done  {Tlie  Aline,  1839,  1  Rob.  W.  Ill, 
collision  lien  not  enforceable  against  the  ship  as  repaired  by  the 
bottomry  bondholder,  but  only  against  her  damaged  value).  To  have 
a  possessory  lien,  control  and  possession  of  the  res  is  necessary;  and 
thus  mortgagees  of  a  ship  have  been  held  to  rank  before  necessaries 
men  who,  when  they  supplied  the  materials,  had  not  control  and  posses- 
sion of  her  {The  Scio,  1867,  L.  R.  1  Ad.  &  Ec.  353);  while  on  the  other 
hand,  if  necessaries  men  contract  to  supply  machinery  to  a  steamer 
entered  in  their  name  at  the  docks  of  a  dock  company,  and  do  so,  the 
fact  that  shipwrights  and  other  agents  of  the  shipowner  are  occasionally 
or  constantly  on  board  does  not  divest  them  of  their  possessory  lien  on 
her  for  the  price  of  the  machinery  {^x  parte  WUloughhy,  1881, 16  Ch.  D. 
604). 

See  Bottomry;  Collisions  at  Sea;  Sea^laj^;  Shipmaster;  Salv- 
age; Pilot. 

[Authorities. — Abbott,  Shipping,  14th  ed,  1901 ;  Marsden,  Collisions, 
5th  ed.,  1904.] 

lYIaritime  Territory. — Some  writers  on  public  law  have 
used  this  term  as  a  synonym  of  territorial  waters  (see  the  article 
Territorial  Waters). 

"  If,"  observed  Twiss,  "  the  law  of  nations  be  held  to  be  a  portion  of 
the  law  of  each  nation  in  such  matters  as  are  within  its  scope,  then 
there  may  be  no  valid  objection  to  the  use  of  the  plirase  maritime 
territory  in  the  sense  of  territory  subject  to  the  law  of  the  sea,  but 
inasmuch  as  the  term  territory  in  its  proper  sense  is  used  to  denote  a 
district  within  which  a  nation  has  an  absolute  and  exclusive  riglit  to 
set  law,  some  risk  of  confusion  may  ensue  if  we  speak  of  any  part  of 
the  open  sea  over  which  a  nation  has  only  a  concurrent  right  to  set 
law  as  its  maritime  territory." 

He  therefore  proposed  to  confine  the  use  of  tlie  term  maritime 
territory  to  the  actual  coasts  of  a  nation,  or  to  those  portions  of  sea 
intra  fauces  terror  over  which  a  nation  is  entitled  to  exchisive  juris- 
diction, and  over  which  its  territorial  law  has  paramount  force  and 
operation  (Twiss,  Peax^e,  s.  180). 

The  meaning  of  the  term  maritime  territory  is  indicated  with  more 
precision  by  Wheaton,  who,  after  examining  historically  and  juridically 
the  claims  of  States  to  proprietary  and  jurisdictional  rights  over  the  sea, 
in  conclusion,  says  that  "  by  the  generally  approved  usage  of  nations, 
which  forms  the  basis  of  international  law,  the  muritim^  territory  of 
every  State  extends — 


676  MAEITIME  TEREITOKY 

"  1st.  To  the  ports,  harbours,  bays,  mouths  of  rivers,  and  adjacent 
parts  of  the  sea  inclosed  by  headlands  belonging  to  the  same  State. 

"  2ndly.  To  the  distance  of  a  marine  league,  or  as  far  as  a  cannon- 
shot  will  reach  from  the  shore,  along  all  the  coasts  of  the  State. 

"  3rdly.  To  the  straits  and  sounds,  bounded  on  both  sides  of  the 
territory  of  the  same  State,  so  narrow  as  to  be  commanded  by  cannon- 
shot  from  both  shores,  and  communicating  from  one  sea  to  another. 

"  The  reasons  which  forbid  the  assertion  of  an  exclusive  proprietary 
right  to  the  sea  in  general  will  be  found  inapplicable  to  the  particular 
portions  of  that  element  included  in  the  above  designations  "  (Wheaton, 
International  Law,  4th  Eng.  ed.,  by  J.  B.  Atlay,  s.  187,  at  p.  292). 

See  the  articles  Jurisdictional  Waters;  Mare  Liberum,  Mare 
Clausum;  Territorial  Waters. 
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